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■—r — by Wfyptrn? 

m^iint^Pi^a :W4we a por- 

tion <d the t&teto, comprised in, A tenure 
was wopgly resumed ,% fhs (ifoyernmeut 
in a dj#r* proceeding m& temediinto a 
separate . estate, and* the 0ovani*neafc 
settled it With the teaarerhdider and tpalteed 

repfti^m him in inspect, of the same, and 
the Jimdterd did not phlect.to, the re&ninp* 
tidn pyoeoedinge and accepted matikaoa: 
He|d* in a. euit for tent, of the tenure, W 


id^Kt frw *01s>TJ» 3 >TT» '*,>»**> a ^ir T- P v 


that tha act Of the Government was an 
ouster of < the Defendant from a Storitoa of 
his tenancy under the Plaintiff by a iatk 
paramount, aid. such title lw?iiw> »«*»■«&■ 
mittsed. bar the landlord* tha tempt was en- 
titled to da ftbatenfAt of rent in. respect of 
the tenure to the extent of the; amount 

ftlftbu SSSfSi 

C0SWAMI ....... 

ACCBPtjAKOB of nraeentsAion by attorney ifar 


presentation. See Registration Aet 



lTj 


Al>H^bJBIUTY ( *of , conduct to 

■ p*ovo contract pot, .i&tembki: $%> be fitted 
upon. Sm, MmtePOAiAot , ... m 

Amm® * FO^mON garnet , religious 
^mdftwment. « gee: Lease, ^of^wafcf >imge4ty, 

, i ©tc. , *«* t«> , »*'» i 1 1 » 199 

AtopMIWvi»'Suit, toMmrfM&if Waki and 
stumiattog . ior ^ payment by of 

aBownnoos 4o gfaraw members out of m* 
come of settled propwtkg* hew far binding. 

&e© MahoBaedan i Law *>. , , .. . * 101 

AXIMA8&ON by Hindu widow, if can he im~ 
peached by a third party, dee Hindu 

Widow ... .*4$ 

AMElUTI&N ’OF'TOBMRjf'O* A LEASE, 
which had been executed* »n behalf of a 
, minor. $o as to mate it raasonabi© in order 
to bind minor, if permisaiM^ fee Infant, 
lease on btfhaif of ... *». ... 291 

“Amftcmmt BJffiT.” wh^A-Sea Hindu 
. law ,*a* < n o»* **■ IK 


APi’EADr-Witn***,* «re«HMUty «***W«ipt»t to 
attach to .owaiom of„> trial Court— Whsn 


inference* from fact*, Appellate 




e outethiit oft credibility oft .m,wituasA do- 
ponds , updi^the ^ light which k. thrown 
upon it by ^ ^omcanaur in!the box; by 
the summer in which.,, s' ,ftho 

Quesiion% ahd -by how 4 he’ , seems t ip , be 
affected by , the f thct arc | 

him. and $0 on,.% trial Judg^ has Ma'Mh 
vantage not shared by tho.AppSeie Wants 
But , when ' ite viowa upon credibility are 
founded , asha argumentatiw ipteyenfem 


fo unded v h, : IUvV 

from 'febte^hich are not disppte^i#^ 
the Com* oft Appeal lg m\lt M m good a 
situation he ‘the yudge oft ftfst ihSwce. 

*y pXt ' pa ^ 
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A.S'SION'KK— eoneld. 

V of 1908), Or, 21, r 16— Indian Arbitration 
Act (IX of 1839), s. 1 5.| A, having ob- 
tained art award against It «itid filed it in 
fVnut, assigned the f, x inw to r C applied 
tor execution of the avoid, mint li 
Held — That C thie assignee, wax tn- 
litled t<> < v-outo it against 1$ under <)i 2L 
i 16 of tie* Cm! Pior-shne ( * do, 1 1>08 
Held also — That when unili r the pu>- 

vimoiik el th* Indian Ai bit rat ion \ct see 
15, the leg l^laf ure provided that an aw aid 
on bong filed na'' enfoiceabh’ as \i it wire 
a deeieo of the Couit it intend »d that all 
the provinonw, \ the ('ode of Civil T’io- 
< tduK ai'idu .dd * to the oxeiution of de- 
crees should appl> to an award so filed 
Louis Dreyfus & Co v Purusottom Das 
^araindas, 1 L 1? t7 Ca? 2<) at p 33 
(IftlT nfiired to Tribhuwandas Kalian- 
das Gajar v lihanchand, T 1 B 35 Bom 
1% at p ins ' PRO) Raijnath v Atimcd 
Mussan, I 1 j It 10 ( tf 210 at n ,M0 
h o 17 C W Nf i% <\')U\ and F D Sas- 
soon v Ramdufh Rami* issrncfas I L H 
5ft (\d 1 at i> ft s r* 27 (' \V N M»0 <P 
(' ) Mft>2> considered GT M)STONE , 

wvu/rr * co v ioosi n mm m\ ho- 
med a co * m 

w db Notice from per -on without 

li'tieo position of See Hindu law 913 

AIKTION-P1W1T \^KR’S right to refund of 
I'lmhn * Meini,r d the Mile iu 'set aside on 
the gnmnd that judgment-di btiu had no 
saleable rnteies'l See Civil Vtoceuurc 
C ode 183 

BEN AMI transaction— Nature of evidence neces- 
sary to establish benann discussed— Civil 
Procedure Code (Act V lU08), sec 66, 
operation, if retrospective— Civil Procedure 
Code (Act XIV of 1882), sec 317 1 Wheio 
it i.s asMfttid that an Ub-igenulM in the 
name of one powm is t * all v for the 
benefit of another, the mod uiipoitaiit tost 
to be applied is the "Oime iiom vludi the 
ctmsidci at ion («m»e Wh n troin the lapse 
oi time, direct evident* ot a Conclusive or 
tollable clru .liter is net tint hcoming as t*o 
the piij in out ot the roiisideiation, tlie 
Courts vs ill di.il with the case on icohou- 
flblo prnbahilit us and inferences arising 
from pr*vod or admitted taels, ha$ mg ie- 
gard to the ^nnuundinp * iministanc ‘*s, 
the jxiMt'on of flit' parties, their ivlnhons* 
to one a noth i tJie motives which could * 
*»n Mi.u .i.dK.na and their subseuutnf \ 
eondutt, mt holing tin it dealings with or 
enjoyment oi tin* d spufod moyw*rfv. not 
permitting I lie ual question to be obscured 
IjY the hum of expression pse^ m the dearth 
of fiansfei or bv recitals therein of ob- 
viously unf tae sfu1 r iu**nts Where howjr 
ever the IMmntif) (onfiunled as in the prc»- 
hent ‘nit (hai the jun<*haser at an rxeeu- 
fton sale whnh t of place «ometime ago 
wM a bcnamirlar b , the nidginenl-debtor 
end all I hit h ,!,le to prove was 

that fho prdg onoi ( ^df btiO was at the tune 
ot th ' s j] m jOMibed eneuiushmr es , that 
eoHmu v bint in- Irm form bv him were 
fictifimp* that the us t ion pun h iser was 
d< tautM id,|n| to hup ,,nd pa.d n small ' 


Page 

BEN A AH conoid 1 

cium as pin' h i »se-nioiH'> , and there was evi- 
dence that iho properties s<*ld were heavily 
encumbered and no evidence that the judg- 
ln cut -debt oi umti lined to be in posbession 
aJtei the exuution ale Held — I'lmt al- 

tluugh tiler e might be giound for subpieion 
• and although •some Kyf the c nc uunlamoa 
nugli* < u,p nd< i doubt, no jnfi renre t mild bo 
drawn, based on legal testimony, that tho 
auetion-pun baser was a benarrudar tor 
the judgnv'Tit-debtm Quaere:- -Whetlur 
the I’huntiti in lhi> “Uii w m debaned Itorn 
raising tho ipiedi'n of henarm fmving to- 
ga T d to sei f»{5 til tho Civil Pioeeduro Code 

of i m rkoMuDE kcai \u no v v k \lj 

. AfOll \N NAHA PhUJANIK 305 

iJEN(J\E COURT Eh ES VAIENDMENT ACT 
(IV of 1 J22I, wnetber ubia vin , Fee at tne 
ftnhanccd rate fo* prant of letters of admi- 
nistration whether to be levied on portion 
situate in Bengal or in respect of assets 
outside Bengal as well j \ odor tin* plow- 

» MOBS of bt < 81‘ \ (i; -ol iho liovlft tlTQOllt ot 

India Ait, Iho Loial legist. ittiie has power 
to ifiuhe laws, ctud under st'i SOA <2i the 
b'liiil Ugislatuie mav, nubjift to fh(' hmi- 
tat on-, mentionevl in el (3> iepi al or alti*r 
«s t-> that Provune im> law made btfoie or 
after the couimeno ment «i tin* \i t Tho 
limitations uupovnUby tl (3) lelnto inter 
alia to th** ijii|x)sjiion of new 7 taxes other 
than thus* s^t out m Sill i of the tteht- 
duled Taxes Pule- [wib-il (a;] and AcIh set 
o^t in tlio sthedub ti th* Ibowous .Sanc- 
tion Pules bnbtl (h)], the previous 
sanction of the (iowMiioi-Ociicml W.ng te- 
clutchI m 1 1 f Ji <*i e<isi' Staiftp dutie- the 
amounts ot which hav'> been fixed bv T Indian 
LegjsJ.it ion, and which under Si h I (8) 
of the S< hedultsl Taxes Pules uum-it be al- 
tered bv the Loial l/pedatuios without tho 
piev unis sanction of tfm Govomoi-OemiaL 
mi'ftn Homo meh dutie. as aio imposed b> 
t’n* Indian Stamp let and do not com- 
pilse eomt-fe-s im^ased bv the Court 
Coes which Act boin r also ont eon- 

‘ 1 l> d in iho Schedule to tho Previous 
Find on* Pubs, Kong \1 (Couii Coes Act 
Amendment) Act IV of 1022 was not 
ultra vires bv reason nf its having bom 
en%ited without the pluvious sanction of the 
Gi \ cm n u (o'ueral 'J'he sum charged upon 
n giant of j>r )bate oi ot 1 tter> of udmims- 
f rut ion is not a tax oi dutv levied upon 
the wvf'tnU upon which tlu-i probate oV 
ndnmustrah n opeiates, but it m mmelv 
a foe levied by tho Court issuing tho pro- 
bite or letter s of admin i trafion for tho 
uoik done m this eonnect'on wherever 
tin* j»rop ( rfv mav be situate \nd this r« 
not inv b* s the rns^ because the fco is 
lev»ed up n the i due of the proper fv 
Th- refoie couH-feo on probate or Tetters 
if adnmn-trntb'Ti ^ ujrhtlv Iovud at the 
enhanced rat'* on fh* value of all the a v seN 
wb'dhci m the lb on nee or outside TN* 
r lT1F HOOPS OV GEORGE THOMAS 
WTTLTAAfS ‘ fj] 2 

D K\ r Q \L T \ V 0 PE VTA" l t E S \ UW A CT 
t^(1 of 18591 ‘tale of a tar she undvr a 
howla of which manaip ment had bean rm 
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BENGAL J.ANii liDV bAJLJfN ALT— eonoid. 
&umed by Government before expiry of 
lease, i. jjal ity of— Act VH of 1868, s 1, 
tenure, such kiusha if fall within the mean* 
mg oi.) A howladar holding a howla under 
Government legietted Jus b.ugain .md a ‘deed 
Government to manage the howla during 
tho unexpirod trim, hi til' howla there 
was a karsha, and .si (oi ffic howla had 9 
boon placed in the hands* tlio G-acih- 
nmnt by the howladar, the karsha fell 
into iuumis and, to r<wliv the uneais, a 
Kiln was held under Act XI of 18 r i0 at tho 
instance of (he Government Held — 

That tho karsha was liable for the lent 
p.ivnhlo to (he howl'idar, but the auange- 
meut which the latter #nteml into with 
the (bn ommen I could not have the effect * 
of (‘hanging the j nt into icvenuo, and 
therein 1 modeling the karsha liable tc\ 
subs under the piousioiH of Act XT of 
Ifi'll) Com* cpientlv tho sale held under 
tli ‘ Act was unde without iu> odiction 
nCUAbbl lvHAN v. \€W \T ALT 
MLXSirr f 723- 

BLM,Au iii OKI HAL U i’ (m, tb C , o< 

1 6M), ss # iju, tvs, 23 / — tuues named by 
Local Government under s ^O—Huies 4, 

9 and 24 it uilia \ues- Rules requiring 
uuvpayu wno UKts private water con- 
i>ff ten i to pay tor meter and authorising 
cutting oH of water uiffpiy in case of non- 
payment, tcasonablo and inti i vnes- Rules, 
if impose a tax.{ A Rule Hawed by tho 
ixual Government mpm tug owneis oi 
utiupmis paying waiti lute to provide *. 
nudei at their uivn cxpi ii}»u m one oi the 
conditions loi allowing them to lay down 
comimniHMl ion pi pi s Horn the smvice pipe 
of the Ouniuj^sioiieis, foi the pin pose of 
leading wqtei to their pieniMh fur domes * \t 
purpose*., is within the powers eonieired 
bv set 2 H 0 of the Bengal Municipal Act. 
and bung le.o suable in infra vires It is 
not UKinsjsunf with sec 205 of tho 
Ait, winch insert it lawful in certain cji- 
mumstanees to ha.e n meter ti\ed at tho 
expense o 1 the Munu ipnlitv ami to ex- 
p, nd the Municipal funds for the purpose 
no one is obi 4 od to have a house con- 
nection, the luio hafi not the effect of 1 m- 
poung a charge 01 tax on the iaio-pa\or 
Tfule 24 < <#) <.f (he Holes Burned undtu 
^ee 290 of lh« Act nut hoi itung tho Com- 
missioners f° cut oft water supply, upon 
the ounoi or occupier refusing to comply’ 
wit h a untie* to pay foes and chaises 
imposed ,n act rrdanee with the rules is 
consistent with see. 297. reasonable ' and 
■"S’* v,res - NAQENDRA LAL J) vs v. 

hie CTrmuaoNG mctnictihlitt 240 

pp ANDY UT (VIII Of 1885), sec, - 
« (2), before amendment by E, B. & A. Act 
I of 1907— Co-sharer landlord purchasing 

r.ttin?«* f rL bl . e I occu P anc y holding and 
letting out (bolding to tenant— Latter, if 
under^iyatl T-ndor wo. 22, sub-soc (2) 

Act before amend- 
monl by Act I, L B and A C . of 1907), 
a ce- «harer landlord purchasing a U0J1 . 
tnuwfwihlo occupancy bolding did no/ 
acquire title in 4 the holding as a raiyat,* 

A person to whom he let nut the hold- 


til'SUUj AGT-tontd. 

uig would be u latvat uml not an tuulei- 
raiw»t undex him UOSUAKALt v. CHAN- 
DRA jvfuiiox ms ... . w 

22, before amendment by E, B & A. 

Act 1 of 1997— Co-shaier landlord purchas- 
ing occupancy holding and settling lands 
on tenants — Their status scspcttivcly of non- 
occupancy raiyat and under-raiyat I The 
legal effect ol tho punha^o mi 5-5-J R*J*) oi 
no occupancy laiyati JwJdiiig b> .t co- 
s barer hwuliord a^is that tin* holding loaded 
to exist as an oci upaney holding and the 
xnuchasc'i, (o-shaii i held the land a^ a 
non-oirup.itw v linnet Tbenloie a tenant 
inducted on the land h\ linn was an urdoi- 
r. ii vat VIHNVS (T1\NI)I{\ H ) T \TT \- 

CIHIMilE v *\Ar\l? m\NDH\ DE 7(!0u 

- — - - — - , secs 

30 (bj and 132, enhancement of rent of 
hdcling consisting ct homesicad and tank, 
if allowable under— -Enhancement under 
cec, 30 <}>)* if depends on the use to which 
the holuvig ^ devoted \ *VVhen> on ap- 
pluatioii ashed iol eiiluneimeut <,1 the rent 
• oi (.eitam holdings cousi-tiug ol liouieMeul 
oi lm ijk stead and lank under hce 30 (b;, 
Bengal Teriam^ Act, ami tho Heveuuo Ofh- 
cer i of used it on file giound that th«‘v grew 
no agiKulluial nop. Held per Cuming, J 
- TT> it theio ib nothing* in ,i0 (b> to 
lest net tho enhancement to the land ac- 
tual] \ n 'i '1 i a (lilt vat ion To at t laid tho 
opcutlan of tho s m turn it would seem 
to In sufficient that the bind m question 
ns a holding held at a money rent hv an 
oeeupnncv liUvat Neithei would six* 182 
lomovo homestead lands from the opoia- 
tmii of S(‘e • It ivould no doubt bo 
open to the tenant umlei sv 182 to pi me 
thrt lln> r ei t ol hom^tixid 1 uul b\ cus- 
tom or local mage is not liable to be en- 
. hailed uridei set 30 (b), but lading the 
pu'oi of atij Mich enHoin o\ usig* hmne- 
steiut land would come within the opera- 
tion ol ,so< (b) IV, Panton, J —That 
nothing is said about 4 * agricultural crops* 
in sub-^c 30 (b) or nr relation to it , and 
thmo is* nothing m the wording of nco 30 
which indicates that an enhancement 
under sub-see (b) can only be made 
whmi tXe holding grows " dgiiciiUm.d 
eu'ops ** ^ Rueh an enhancement bears no 
, apparent relation to the uw, agr iculluial 

• oj' otherwise to which the patfieulnr 

• holding is devoted TMf WT UT^HTOE 
KESH LAW v. CrrrVTAMONI D^VbiT 9C2 

50, *S, cl (5), 106— Rent in kind— Fixity of 
rent— Presumption under sec 50, if applies 
in *ca$e of produce rent— “ Rent” in sec. 

50,* if restricted to “ money rent”— Refer- 
once to Report of Select Committee and 
proceedings of Legislature, if permissible 
to interpret statute.] Where tenants pav- 
ing i out m kind having been recorded as 
settled raiyats instituted suits under sec, 

100 of the Bengal Tenancy \ct to have them 
onteied aa raiyats at fixed rents, and prov- 
ed uniform payment of rent for m<*r 2(1 
years, but the suits were dismissed on the 
ground that tho presumption undoi sec 
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BUNUAU TUN \SC\ \U' co.ua. r 
f f >0 ot the Ait wub md appiitahU to 
vi unt m Jviiui Heal — 'J hat .- *< 7») ol 

tho Bengal Tenant v Wt apple d and the 
tenants Wi.ii- icM\ais at h\id J.nK 'ihv 
piosuiupUon u rule] m t oO is «tppi liable to 
u tonaie-hoUlei 11 a iai\at * holding at a 
lent pavuble pat t Jr in ta h a nil p..ith m 
Lind oi enliulv j f » km I 'i Ik jemi “ lev! 
ju the said smIhui js not re-d.ubd t<> 
“ money iOitt* .uui him tim meaning at- 
tubulcd to d m m 3, <J (a) ti th it \< t 
Retonnio to tin* 1\ ‘pent ol Select Corn- 
miH.iv and inoieedmgs ot l egiHaluie is 
Hot poiiinsMbfo j ii aid of 1 lit* ndei pieUtum 
oi a blatutoij piovision J > t ^4 \ \ \Tll 

PAL v. LU\<) V s\Tl PK<>S\D G \1!C \ 


BAHADUR J13 

- - - — -r - - r , slc 


50 (2), tenant if entitled to benefit of pre- 
sumption under, when the land was per- 
manently settled after 1793—“ Permanent 
bettiement,” whtt.mr exe.iioivciy k .»v«u j 
the Settlement of 1703 j Whue i>nl was 

sought to bn i nhoneed m le-poit «i I land 
which vva.6 peunaiKntly tallica nU m l<9d 
but iu 1903 Held— That the wmiU ik i 
manent eettlt meld ” pi su Ml iu *i to tlu 
JPounauonl Sot t loin i nt' ot 17'D To g.on 
tho advantage ol sec 30 thmotoH the Da 
tend. int liat» lo sliou that the info oi uni 
has not been changed tuna tin* wine 
of tho ‘ Permun ni KeDle'mn; ot 
1793 r i 'hough i*nl has nit )>“Oii (huyia 
(lining 20 jmis piioi to tho inDdm on ot 
tho wint u lmd mg that the jama *a, ti at- 
od long altii 1703 is a boding to the 
control y within the moun.ni; ot Ilk c >n- 
eluding put ot snb-“iT (?) yd r >>! o 
that no piesuniption c ai^ at bo (hat l he 
tcuunt has held at the am*' nod 1 1 him the 
time ot the Poim iHieii t KeUbMiumt T amrt- 
sha Bibi v Ashutosh Dhur, t (' \V \ 

513 (lm) and Kheitnrmaru Oris s, v Jihjn 
Krishna Kundoo, XI (' h ,T (\ 910, 
refmed to Nttyanamln Pal \ Hard a 
Kumar Chcwdhun, n \> .1 V ir > Ul.td, 
distinftunhrd OSM \N jfc\M>\U v 
RAT)THK\ MOHHS ROY H7 

50, occupancy raivat if entitled to t-e 
benefit of tne presumpt»on u?.d^< — Pent- 
receipts tor 20 ccrtmurd years if/uc‘ssa*v 
to establ h the presumption— Sic l^b, <f 
excludes the presumpHon um'er sec 30 1V1 
proceedings under sec 105 » In feiiain * 
proceidinj-s under uc I0 r > (>| lh ih 1,4*1] * t 
T«nant\ \it tui Svdll nmd <1 1 mi and 
Kjuit.i 1 I** i‘rt bv nay fd < idkMh * <,i »id of 
tlk> e\i tiiu> lent, (be 1) ion hid, v In hud 
been eJifered an orirp 11 \ t.*u, t iv/fh * 
rrcotd*af-i ijflits, lont'Tnh 1 thd h » l^ad 
the status t< a 1 mat n » #\m( j do, t gul 
pmlneed ntili^eeijii (hm^h not in 
(vmimtierl xeaxs, to ‘•how tti.d he hid lull 
at the same iat-^ for moie than 2t> ii ii’. 

Held — That + L r ke i no reason win an 
ore up alley ian,it ‘himld be fvludul f.tm 
*ho enteyom ff a »aivnt ter th* pm pose e( 
tho preFiumphen undn “<• r >0 of tin* lb n- 
Jral Tim^uev Alt \ tanrd M, fr d into 
ift not created by < 30 >vlmn mrreb/ Dij 
nishdft i\ rule of mdruro to enable a p*^ 


UUnUiI* Ti j\ v\*’V At l 1 cpntrf 

ton Jo pia\o ujiLl laiduv lh d lm is a 
laijat ,a b\ed ialr bfirbeswar Fatra \ 
Monainia oil B * joy Chaud IVloliatap, 20 
H »N i) - e ,H 1 J.. I 2D U92i) ami 

Bios.tlts \ Jagaitip Mftiam drowuhury, 

1 U V 21 tal, J 3 JJ ilS'iOj, ii'jviied to anil 
uind on Ilia Uie io v t«‘iidMi( was udill- 
* ed to 1 ill 1 b'lAdit of see 5 a nutv. 1 c ii landing 
the Iret that ho was lit 01 did h-> an oei a- 
Vancy lunal. it the d’-i oatmumiy ie- 
it'jpis puli lured biiow lb a I jeut has be'*n 
pakl u,l the ‘•unio rate loi the \e.iis covet- 
ed Iheiohy, the C’umt may, bv an uppli- 
edion ot the prim'jdi oj uuntikudy, intei 
I hat their inis be n no thrive in Die mfr/- 
irning j) 1 iocs What hi, to h, v t ,blnh- 
ed i •. not aitual pa>i,um oi lf'iil luit (he 
but tli.it the tenant \ has br-m held at a 
cei i.im 1 air Kattyam D^nca 1 JSocrs- 

deree Dahea, 2 SV 1 1 1 \it a Uuhtn^i Ut) 
iMn/i) Elahce Buksh v Ronpun Teles, 7 
U R (1S57). Scciptary of State \ 
Upendt p, :*(>, C .1 3 «» (ill) tiyi”) !m d 
MoSiinkanta \ Pv^yanath J ] y) (*,,) 
h*»i s 1 :r> ( 1 b .) mn leionui 

to Hold fui thcr — r l hat M v 1 i A do s not 
(iebai the IMnal.iiit liom U,o bi m (d o( 

5*1 as tliat si < ( ion uoe-, im( tone' inio 
op 1 a i ion 1111 f 1 J alj n > sjbJo pj‘ 'Cv^ (buys 
inuh 1 (hap A hi*( li 4 m 4c. a 1 1 no-led Pirthi 
Chand Lai v Basa^at All, 1 f. R 57 (AJ 
30 s f> 13 r vv Tv 11 b <r it ) (PHni 
r ofmed to and f< llmvtd N Mi TADl? \ 

}j\\, (’HOWBlir l?Y V Sib'MiDb BiHTM.’r 
SAmifT KHAN 710 

63— Land Registration Act (VII, B C * of 
13/6), st.es. /d, I3 t 51— Lease granted by 
eifjnt armac itgistcred p 1 opru toi — Smt by 
leisor’s tjuadai for entire rent- Pita ot 
payment of e ght annas rout to reg'Stei'fd 
proprietor ot remaining cigM am»as, ii 
maintainable | \\ (he pug.odoi ol an 

estate a( (ei ^ale ot an S a- .shaio ot tJk' 
‘-aikie to U, gijribd ,1 li ^ oi a plot ot 
bind to the Di.tendan' Plan ml as ijara- 
dar v j t* ien/.uinn^ i i r ;!d ann ,s ‘•biua 
h.iMiig v U .si l h lend, ut in Die muie uid, 

tho b»jti' j)! 1 ill'll \ h a iu ■>! 00] (’ 1 li M J‘~ 

id m ot an n<,ht nulls Diaie ol 

lh< Kid lie li.nl (a.d the same to ( ?> ie- 
P*' "1 d* v l, n was M‘4i n r. rl ; , j»r ijirie 
toi o an itfl't tnii.e Ii.iie ( lepresint 1- 
tiv s n .iH, iepjsli i e 1 , {).,],! n iol , Oi I he 

m’O'In .i« r ^ as Imp* Held — 't h p iiedn 1 
5 M 1 U* * lien^ d '!’( 1 am 1 \» t noi se> - 
7‘t o. flm Land Pe^Mtndnm Aft ap- 
pii 1 v hi !.• th„ Mid n by an ijar&dar, r ]'h * 
if-r.-ipl wli.ili undu s. c U) oi the liny,'! 
leuari" \rt is to ojje, ate as a disehai,;« t v 
1 ,<rf 1 1 ’ ' ' 1 1 ’ 1 i * f Vi } ( bv a potion (>r 

i 1 u oi > i rntand a (he oaii, r or owueifi 
1,1 ' 0, diii t e (ab‘ aid oidv U » 

pul of the ('stale Tim third person re* 
'| n 7 J” 1,1 lh** c ncluduiH pQjtjon ol 
A r ( < " 1 ‘ Temuicj Act umanjj u 

thud jipi-on whoso name is not regisdmod 
«t n i Semble,— If sees 78 and 79 of tho 

and KotfisU d<ou Act Jmd npplifjd to tho 
th> inrht of P and hm Riirroagor^ to 
,f ^o;er th » ( ni 11 o rent under tho written 
1 ^mnlel bv ? to (he Pefemlaut would 
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YL\AN« 3l A*T contd- 
b« saved h\ s *t\ 81 of the Act BKObODil 
CIllMHiV Aim HR v. HAIIlSU CHAN- 
DRA iN AbK All • •• 8 ^ 

83, 93 — Common manager, appointment ot, 
mtibt be ot th^ entire estate and not of a 
portion— Appointment ot common manager 
in rcioptct ot properties seme ot which ai«v 
portions of estates or tenures— Herio vaf *f 
common managoi - Appointment or suc- 
ccssor— Objcctio i, if can be taken to the 
appointment of a new common mana- 
ge* on the ground that it was made 
in respect of portion of estate or 
tenure when such objection not raised 
t^e a ipomtment of the previous 
coiimuti manager j An appointment ot a. 
uurimoa m cJiugeT Mirt Is* to ilu* onlu* es- 
tate oi iiiuiJk ami H i to a pnitioii lheiuof 
\Vheie a new common * nian.igoi was ap- 
jnOoUd Mid ol>i* * turn v' as taken to ho 
app iintiMi nt cm tJio niumil Unit he could 
not lx ,, pjio.ided u> a put ot m i tut" oi 
1 <m 1 1 1 (*, .m l 1 lio ihs^r! Judy* luld that # 

us the p't^ious Mnirnon m.uingei lnitl 
Jip<n i|j nit * (i to the piopcitn's in quefv- 
t mn no ol>i i'i i n u couhl lu» taV n to tho 
- »s\ i .»■ i i i ' ai« i;'. i dm *iff upjxnnted to 
th * ‘•nno plop i1i"‘s Held — f l hai tlio JJih- 

tiitl Judge pi gilded on a uioiijj principle, 
it tli" oii>>iim] iuW y, as illegal ill this ros- 
pcs t this would not x duhite tin* sec* ml 
order Th cider oj the District Judge, 

■*() f n a> it ioje toil (he applivaiion object- 
1 1 i to the appointment ot tho common 
iinni|n < li the ground that tho icmnlion 
iii'm.i^ i h d not been appointed to tho 
v holt i» t a i o Oi ten mo, w i- sol aside, and 
tho Distiici Judy w ns dno r ted to deal 
vdh th ' application lueoidnifi to law Indu 
Mhucan Bose v Annapurna Mitra, (i C D 
f 21C. (1WA and Mohmi Lai Pokrasi v 
Woaondra Nath Pakrasi, SO t 1 li J 261 
Mopn rotm-d to 1 { \ S \ NT V ktmar 
CDAK lf ' V urn V ASH VTO'sfl ('ll 
kihwum i&w 

~ - — sees 

103B, KWH, 104J— Suit for rent— P\ca of 
tenant that landloid has dispossessed ten- 
ant from a poition of toe holding and rent 
should be suspended— Entry in rccord-of- 
rights as to area of holding, if conclusive,] 
An entiy in tho roe ud-oi -rights as to 
lent sottiul uudoi Hart II of (h X of the 
Bengal Tenanex Art cannot ho *th»i!h*ng- 
* cd otlionvi p than b\ a suit undei SvO 
HHT1 and except m c o inr a rt is ul lowed 
hy HMh sud, Urn othei entries m tho re- 
cnid-of-t jghls i armot also be challenged 
iso as to ntb el the amount of rent bottled 
aiul ircotd al in such entry The*" other 
entries liowevoi, are not conclusive for 
nnr other purpose* Where an entry m n 
recoid-of- rights prepared under JPmt II 
of <’h X of the Bengal Tenancy Act as 
to 0 area of a tenant's holding is dues 
tinned bv th*x tenant in a suit for rent, 
for the purpose of showing that tho tenant 
has been dispossessed by the landlord of a 
portion of the holding and that therefore 
the rent sfycnild bo suspended* Meld — 

Thai the eidrv to area in the i eeorfbof- 


J'u<7« 

, lijiXtfVli 'IV n WU i ccaild 

( iigMUi uuuJl suy, anti, i c UK I ej, 

the \c_D i >i lac dvteuu imiuui oi ,u< h a 
tpu iioii It can onD lie j>je timed lo he 
CM.iut unit i uh it > li, umd the cvuaieiv 
it* pioxc'd 1 MDVA JSATIJ liASt v. 1 V 1 ^ \ 

CM VXD AiUKVL HSJ 

- i - - f S, iJj, bt*ctlCUi(-lll 

tt ta:r anti equitable id t in lusput oi 
tonuies neiu at a hxed nutu ot run 

Oo iSh UC^Ui.l Oi C Uli.UHb, upo.l LO 

sui^tat-ion tt ail tnii tci ini oi me 
insci unit nts- -U LtcLtiOji ui o tux ot pi*-ot 
wnc.i Lie emue tv donee is botoie 
lee cJuiut, row f a* mutual— * Junuii <e 

nAl it nn,-Oits tKify ct faie of lent m 
prrpctu.ty , i ut.un hum-, undei lii. iliiid 
Juan igc iii m id Hi'* u\emie auliioi l.es iumu 
ill * eit led VX 1 1 ll Mime l illil. dlol ih l S 

win) Jmu in »m< upu 1 1 'M m iauii> in- 

staii^s D •’<! heliue D <• U.cl* oi [ho 1'to in 
lUiiL iSetdiUKi't ot J f'.D In the* Uoc u- 
mewt.s, I v i\ lij.ii the ‘itticni nts wtio 
mule, bjKsiiud Minouuts weio mmtiuned 
n>, jamakamel, in ,»onio cases mm tiie 
CiJiniet i c*t iik nt .Kid iti sumo oti 1 - > eltc*i 
a peiVd ol two f J lio himijoid* 

made tin* pie ent uppln ul icii-y umlei se( s 
105 and 105 V oi tho Me'epil Ttunmcy \ct 
ini si tth me lit ns» Dta ami Mpiitiiblo nnt 
ni i c* pec t oi the lands held bx then ten 
unU Held — That tin* coibli uc tion of tin 

giants mu I depn.ul upon Die inloipntu- 
tion oj all tl*(* teinm*(d c»a% li nisi tunic nt, 
and exec pt in n ca^t* oi* iinhiguiiv, tx 
ti ms c ixui.nce \ ould not be adnu sihii* 

It had liotline* to do x\ ith tile ciucsucnis 
whetliei tiio tiinuc's mn m <«\i~hine m 
37 l )t, x\ li/thc i tho\ h ,d bi *n luld at a 
unit oi th t^iIg of rent since then, oi win*- 
tlui hx ep,#! cation ol m 50 oi'tho Jh n- 
g d T' »" t i h. \ M< }M‘ I * pi -urnecl 

to haxe be.ii f- o ni exidtiue and held at 
a umioim late ol i c id dimug iin* p'iio.1 
mentioned N, E Ran way x Hastings, 

• llblVb \ -Mil Hebbcrt x PurcVias, \, \\ 
i 3 V C UV> WhunpuL v tVooman, 

\ W \ \ \\\'\ tVHds *v\ \ v\ ^uWosuTtun v 

\ N\oVxo^Vx, XTl \\ A \ A>\ t V r\V Vs V a’.xiA sv'x \ i 

cAki c v^' to \secVv c us** niU'xV Vw. 

con^^dc iec\ cu <t , own tact^, and u\ oidn to 
icuuien th** ill (t oi the giant ie>oit 'eu*.t 
b * bod to the teim-, of the grant ils>» ll and 
to the whole < licumsfanees sr) far as tin'Y 
con be ascutained Upadiashta v Divi, 

* Ji R 4 () I A 125 s c 21 V AV A 12 ^ 

» (HMD) and Chidambara v Vcerama, V C 

* 15 th Wax 1<!22 Ibpoited 27 C W T X 21 /. 

" refetred to Tho uord jamakamcl means 

"the full amount of lent oi tho higho^t 
rent lexrahle ” Tho woid bv*ing pieuded 

• bv the xxoul ‘‘saliana” (annuaD and fol- 
low el In the xx ord k ‘haisb?l n call xoais lo 

• oomet the fluoe term- tak"n togothoi un~ 

• mud tkcabiv pointed ft* Di * conclusion tbit 

tho lent imiMioncd xx xs tlm holiest i * Tit- 

over lexiaide, xxhich indicated fixifx of lent 
The landloid thoiolovc*. liad preclmh'd him- 
self by his prant fiom cbimnng nmt M an 
enhanced late No debate on the quest ion 
of burden of proof arises when the cut in* 
^videnee on both ride*? is onen before the 
Court, Seturatbam \ Vcnkntarbala D 
1? 17 T \ 7li s o 25 C AA T X ^ (^u 
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BENGAL TENANCY ACT- contd. 

f 0*01 ml to MMIOMBD JAM 1 « MIA v 

aiaj I* bali enouimriu .. ra 

- — — - - ss. 103, 109— Ap- 

plication for settlement ot fair rent beture 
Hcvonue Urticer—Withdi a*ai-~$ii<t to re- 
cover rent ai enhanced rata, il hes— Jurti- 
aiction of Revenue Officer to gfont leavo to 
bring a suit ; An application 1 a M»tllo- 
mcni u t tun lent l.md » uml i si‘v 103 cl 
the Bengal Tenancy At l and vvilhdmwu ha^ 
not th' i*iv < Me. I .is it tin* application had 
tie v ( i b ,i en n ad St « 10') ol (ho \i ( theu- 

toio oj <*i ite 4 - m 'lull a ( i-r as a bag b> tlio 
ninnitainabilil v of a subbeqmMit huiI in 
(he ti\d l\ (he lamiloid toi ioiit*iu 

an onhanat'd j.it’ Qu ere — Wliothri (ho 
Bewnuo Oftieei has imiMbction lo grant 
leavo to wiihihaw pioi ceding Iwtorc him 
With hbeily to -u it fli a (A in l id 

chffeieni imwl'-imii Soroj Kumar Acharji 
v Umed Ah Howladar, 25 C \Y N 10 22 
(1021), r fened In Abeda Khatun \ Mftjti- 
ball, 1 1, 1? t8 <\il 137 h c 21 (' W N 
1020 (1920), Cheedditti \ Tulsi Smgh, T B 
K 10 Cal 128 s r 17 r \Y N II, 7 # (1912), 
Aswini Kumar Aich v Saroda Charnn Basu, 

24 C L .1 70 and Kammi Sundari v # 

Abdul Habm, 28 C L ,1 251 cvm- 

r i doted S\S( KANT A tVll A KJ A CIJOC- 
DHCKV v SVLJM SHKJhll 985 

— _ s 106 . suit under, 

for correction of entries in record-of-rignts 
— S. 1G3B, presumption of correctness of 
entry in record-ftf-iights, if can be rebutted 
by road cess returns and quinquennial re- 
gister prepared under Reg. 48 of 1793— Road 
cess returns, admissibility in evidence \ Tho 
rout of a Icnuie was icecnded ah fjvd in 
tho rerojd-ot-nght^ Tn a n it ^imlei sx'c 
105, Bengal Toman \ tel, fof cm t or lion -ol 
the ontiy ihe lumlhmB, nllogid that tho 
root wins onham ihlo ami picuiucrf quin- 
quennial logisbus piepaicd undo TS 

of 1703 and tho fmatits contended that tho 
lent had lemamed um aiicd foi our 20 
voars and hied «*omo mad cos'*, i» ruins.* 
Held— That h aving inlaid to ^the piovi- 
Htonw (it tho Co«;s \ct tlio lord ('ess re- 
turns m cmestion wore not admissible tn 
evidence at all To dnii with thou* was 
a presumption in favour of the tenants 
fiom ,m oiitt % undo- ser 103 Kendal Ten- 
ancy Ad Thu dm a + Im onus of •pioof 
touted ontirdv on tho landlords ti jnega- • 
th v effect of tho said piosumptmn 
Awnnnntf tha( the enftr in the quimnieiv- « 
mal t ist r was adminflible in evidence, 
the said onttv hy itself iv,o not ''uffieirnl 
to nogut i\o the pu«un»ptu'n in fwour of 
tho tenants PTfOMODII CIT\NDTf\ 
CnOUWmW v IiIN4A r \KDA<4 

ACHARYA CHOC DITCH Y k 

s 115^ SC3 p C a nd * 

effect of— S 115, if exclude^ presumption 
under s 50 as to fixity of rent in support cf 
entry m the record-of-rights— Presumption 
as to grounds on which an entry has been 
made.} An entiy in a hnallv published re- 
cord-of-nghts rb^ci'bad a certain holding as 
a holding at a fixed rent (kaim karsha), 

Tho landlord sued for recovery of it« \uav- 


HKN(i M. THaANA^ ACT contd. 

fco^ion )iv,iu tho hens oi tiio purda^a of 
tho inteieht of tho ougiu.ij tomuit Tne> 
low 1 1 AppeJ^ate t ouit held lliai \o muko 
the l ohiujg uiumieiablo the ten ml would 
have Lo pio\ unitoimd\ oi lent tie 

lVniunent ,S‘dtloinont, iis the piesuiup- 
tum under sa 50 of the Bengal 'icintu v 
^\it would n*'t # l>e available to inni umtei 
sec 115 in eoubequeneo oi t li^ li uiung of 
the i < h tiid-oi-i ight 1 . Held- That m-o 115 of 
the Bengal Teii.m< y Act th\H not evdaile 
evidenu* ol uiufoim p.^menl ol iem for 
the 'dafuloiv piiuxl m t-uppait of ,m i-ntn 
ol fiviiv ol unit tn tho recoul-oi light’s sue n 
cuil iv being pr'sunmbb b.tM d ^ln th t >i -vi- 
deneo of mob umfoun p.iv uent 'I lu> ten- 
ant, it derut'd Bbeitv ti, piove tins, would 
be deputed ol the pi exemption umhu sw 
50, not 4 nlv “ultci ” the patnul.u*, under 
seo 102 (b) ol the# lit h iv i* been mteidid, 
but nKo in i esp el of tie penod (>noi to i^s 
publication Prithichand l a! Choudhury v 
Basarat Ah, 1 L U 37 < hi I 30 «. c t .3 r 
W N IJjw iF *B ) noilM) Secretary of State 
• v. Kajimuddi, T K B % (Vd <>17 aw? 
nml Harihnr Persad Bajoai v Ajub Misir, 

T B li 45 (Til 030 (10131 distinguished. 

K \HfI RFTIXKI (It'll \ v D\\\HK\ 
NATH BAN DOT* A Of! \ \ 035 

- — j seti 1 1 > if ex- 

cludes luc-uniption i*mUi sv t 50 m pio- 
ccedings undti set 105 See Bengal Tcn- 
aney \ct 7i0 


tan e oi 


action atul lun-dn I uni Cou,t m ant- bit- 
wt *u Luullmd and toii.iul bee Suit im mit 5i2 
— !> 113 (c 1 Claim 

fur « ent agaooi tenants joinea w.tn a ciuan 
tor moiiv'y ,mu a. id tccoiveu against purso.i* 
who have wrongfully leahscU same -Trial 
ol tne case a$ a rent su.t, witfiout raising 
formal issues -Trial whether in\jqu»ar or 
without jurisdiction Prejudge ; Vtiuio 
with a t'lanii tc>i i < n t ugamsi tiu- pnnupai 
Delondant, the Plena di lutned uit 
1)V ' (("ill igaimt Urn p»*o forma Doleini- 
unts m ease the \ "Leuld hive realised 
the smio iiom tho pmu -pal lioteudimt, and 
tlio tiled as a lent suit withuul 

fill nil ng fomul j^sue- Held— That m de- 

«tl i n villi the 1 ' l it tei claim, whuh w<is iud 
a <b*iii i m unt but ior money had ami 
let via ed, mioul'iig ti the pr> (educ Bud 
down m hi 118 d (c) ol the Bengal Ten- 
ancy Aid; the Inal Judge dul not act with- 
out juii- nt ion and m (he absent o ot proof 
tlmf th r ' Appclbiut'i w oi e piojudifed, the 
ra-e w.u fo.mwt by *ee Pi) of the Civil 
i iocji dut > lode The piov>‘duLo primer i bod 
m M>c 1 18 f ih^ Bengal Tt nancy Act is 
no< e *p naj jm i-ft'cH ion but a Mtmnutry 
iV^vrhiir. TiKK \}(f ROSi; v NAG EN- 
Dl? \ PB \ S\n B\RTT 716 

8 15 ^ proviso, 

rcvisional powers of the Additional District 
J . uH «Ji n suits— Civil Courts Act (XU 

of 1887), s. 8, Additional District Judge’s 
power to hear an application under the pro- 
viso to $ 153 transferred to him by the 
District Judge. j WTme an application 
tindni tho pj oviu r * to hoc 153 of the Bengal 
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HENUAli TENANCY ACT-conM 

Tenancy Ac ^ prcbonted bo the Dwtuct Judge 
vn\b transferred by him to the Additional 
District Judge ior heat mg and whs diBimssed 
by tho latter Held— That the Diatnct 
Judge m trun&immg tho application to tlie 
Additional District Judge no doubt acted 
uudir the general powora confined on him# 
by w'C 8 of the Civil LVuitx Act, 
the provimons of which aie wide 
enough to amble an \ddilional Dis- 
trict JAulgo to bear an appiipatiin 
undt i th“ rioMdO to sec 153 t»J* iho Den- 
ial Tummy Act trim sf< lied to him for 
diipoftal by the Dibtnd Judge Tho 
jurisdiction confened by the pioviso on 
tho Undue! Judge ib a tumtion olihe lbs- . 
trui Judge which under the Civj bruits 
Act he may us'-ign to an Additional fudge 
Gaudna Bihi v JabanulU Mandpl, 5 0 W 
\ (Short Notes) 18 (1D00>. distinguished 
1 j<\ li l?KTT YH1 BAS YK v. AK1L CHANPHA 
HA NTH A . 315 

* s. 155 — Suit for 

ejectment rtfcd compensation— Misuse of 
tenancy — Notice, valduty of — Where misuse 
capable of remedy, notice without requiring 
the tenant to remedy the same, effect of— 
Suit, if maintainable } Whore a notice 
under see 155 pf tho Bengal Tenancy Act 
did not mimic iho tenant to remedy tho 
tnibuso, though upon ovideneo it was found 
that it v is capable of romodv but only 
fl'-kul for com pinout n n to lomcdy the 
misuse t Held— Thai tho notice waa not 
valid m cording to tho requirements of roc 
155 of tlu> Bengal Tenancy Act and iho 
mnt v, as not maintainable, and a claim for 
compel! -vdieri vih not sustainable HllfB 
CHYIMN ( HAFVHABl UTTY v Bill* IN 
UEflAKY envKHABBKTTY HI 

- , s. lotlB, sub $ (2) 

- Gm'ssto n to give notice of sale m exe- 
cution of rent decree obtained by a co- 
sharcr landlord to the other co-bharer land- 
lord effect of— Knowledge of the sale and 
acquiescence therein by the latter— Waiver- 
Scope and purpose of s 158B J Thu cmin>- 
tnou to serve upon the <o-4iaiei landlord 
the notice contemplated by sublet (2) of 
sec 158 B ot the Ibtigul Tenancy Act dee a 
not luuliiy the sale oi alter its charm Uj. to 
that of a sole held in execution of u 
money decree, if ho has knowledge of tho 
Kilo and acquiesces theiein Ahamad Bis- 
was v Binoy Bhusan Gupta. 23 C \V N 
931 (J919) and Sarip Hechan v Tilattama 
Oebi, 43 lud Cos 3 (1917). distm- 

giushiKi Nando Lai Chowdhury v 
Kata Chand Chowdhury, 15 0 \V 

N 820 (1910) and Raghunath D#s v 
Sundordas KHetri, B It 41 I A 251 a • 
c l L, £ *2 Cal 72; 18 C W N 1058 
(1914), referred to Tbb provision ol 
(2) ot roc 15HK of the Bengal 
Tenancy has been emu ted for tho 
benefit oi tlw < o shat or landlord .and it in 
open to h*nj to waive the benefit of that 
«ec1ion When the provmiom* of a statute 
have Been writ ravened, if « question arisen 
to how iar the proceedings are afferden 
by speh coni invention tho matter must 
tie delenoinod mill legaul tu%the nature 
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•BENGAL TEN \ NO Y AlT-contd. 

yojpo and object of tiro puitnulai provi- 
sion which has been violated No haul 
and fast lino can be drawn butiiceu a 
iiulJily and an uieguluuty The saliht 
into to deteiminc what is an u legulauly 
and w hut fh a nullity is to son whelh r 
the paity can waivo tho objection, it ho 
can waive it, it amounts to an jimgulan- 
t> , it ho earned it is a nullity Holmes 
v Rusell, 9 Dovse 28 rebured to H \J VNi 
KA NT A CHOSE v. SHEIKH 
G\Z1 # V> 

17ft — Decree in term a rent-decree— Attach- 
ment ot* holding— Claim under Civil Pro- 
cedure Code (Act V of 1908), Or. 21, r 58 
if ontertamable— Question, whether decree 
rent-decree money-decree, it may b? 

gone into.} Whom Lasohnld property is 
attached m execution of n donee wind) 
in Jotiu was a leut-dieico, the Comi has 
Juusdiehoii at tho instance ot a claimant 
undoi Or 21 i 58 of tho Pm) Proooduin 
(\)do to mquiie vhelhoi tho docico was m 
fait a* lout-dtueo, so V to attract fim 
operation of sec 170 ut Urn Bongiij Ten- 

* am v Act It m viow of tho chaiadoi of 

the leasehold ifcop<-rtv, the Court hints 

that the docioo was not a iput-derree, it 
may propel Jv elite’ tain the claim JOTtN 
DHA MOHON PYL v BIIOLA NYTU 

BHUvAT * • 817 

^ g cc not 

applicable to lent suit See Kent Suit 372 

, Ch. X, Pait II, 

pi opal precedme lor enhancement ot nuts 
in tempoi my settled o dates See Ke-asies'- 
nient ot rc^onuo, etc* LT 

* , Sch III. Art 6, 

limitation for suit for recovery ut poist*- 
sion when tne dispossession at the instiga- 
tion of the landlord by two of his peons, to 
whom the landlord gr anted a settlement ; 

Coi lain idiyats veto icucibh dupo^sv «st>tl 
oi I lien laical i hold tug .it the instigation 
ot thou lamlioid bv two ot his peons h* 
whom ho lad giantod u Mdilenn uf , and his 
barkandazes assisted in tho dispossess] m 
Tho ctispONs,s-od laiyals brought a hint loi 
lecoveiT of possjcsMon nine than t\.o 
b ours at! or the disposst s>icm Hold— 
Thai tvheio a poison h,u, boon dispossessed 
• by another who siibsoquentlv taki’s .settle- 
ment fiom oi ns lecogiiUbed as tenant b\ 

* % the tandJrud and the Kuntloid has had no 

* baud in tho ouster, muIi dispossession docs 
nut amount to d»s]>ONM*sbnm bv the Jaiicl- 
lend and m -uoh a rase the IT.ainiifl will 
aot bo buried liy Ait 3 of Sr b 3, nor in a 
cawo whm<‘* the lundlnid sunplv fiivcmod 
•tho d'sptr-sj**-- mil )>y n (had jnrtv Ram- 
• julla v Ishab Dhali, f L H 29 Cal ulO 

h o t (l C W N 702 (V B) (190 f >) and 
Basanto Kumari v Nanda Ram, 18 C T 
J 86 (1913), distinguished Kedar Nath ^ 
Mohesh Chandra, 28 C L J JIG 1918) 
Sheikh Eradut i. Daloo Sheikh, 1 C \V \ 

573 (1R93), Rudra Naram v Natabar, is 
L J 89 ( 1913) tml Krishna Chandra 
Bagdl v SatKh Chandra Banerjoe 20 C 
W N 872 (1915) M erred to Bui wluuo 

* the landlord as in the pie-ent ui^e ,’anlr k d 
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BKNUAL TIONANOY AC'l’-concld. « 

a settlement to Home of his peony and tho 

VWlb ©ffectod by Ui^IU Witll 

the help ol lu» barkandazes, and at 1 he 
instigation or the landlord. ail ol them 
acting in uunceit, tho ease corner undoi 
Art. 3 of ik’h. JJ1 ol the Bengal Tenancy 
Act ARMAN JVKADA v. MANJK BAK- 
IUK , in A 4 * 

. , t Sch 111, Art J. 

it applicable when laiuiloid had nothing to 
tU> with the disposition See Limitation 
Ad. Ait 138 oL m . 

LETT! NO LOSSES -Hundi executed by loser 
in favour of winner m consideration of the 
latter withdrawing his name from* R C T. 

C. and preventing his being posted as de- 
faulter, whether such consideration legal 
and suit lies on Hu*di~ Business of book- 
makers, it illegal — Indian Contract Act (IX 
of 1372) ss. 2 (d). 23 and 30— Bengal Public 
Gambling Act (IV of 1913, B. C ), s 2 *nnd 
Bengal Amusements Tax Act (V of 1922, B. 

C.R considered.! Tho Defendant lost a sutn 
of Rb 3,500 to tho Plaintiff firm on beta 
on horse races and on his failure to pay 
was repotted to it 0 T 0 The Defend- ^ 
ant subsequent! y executed m favour cf 
the Plaintiff huu a Hunch for a sum 
ot Us 8,500 m consideration off then ^wdh- 
di awing his nli n© fiom the It' <* T O 
and thereby preventing las being posted 
as a defaulter Hlld (m a syit brought 
on the Hundi *to recover tho said sum) 

That tho consultation for tho Hundi wa^ 
the Plaintiff firm’s promise to withdraw 
tho Defendants name from tho R. C T. C 
in order to pvc vent the Detendant from 
being posted as a delimiter, that such con- 
sideration was legal and # that therefore 
tho Plaintiff was entitled to recover 
Hyams v Stuart King, flSH>8f 2 K B COO, 
followed Contract* by wav of wagering 
and gaming are void hut not illegal 
Jjuggernath Sew Bux v Ram Dayal J L 
R. 9 Cal 791 <188*1), followed Then* w 
nothing illegal in the agm ments which it 
is the busmens of a p.iitner#np firm of 
book-maker* to make, nor jiio such agi ce- 
ments prohibited by law Therefore •& suit 
by Huch a firm is maintainable Thwaites 
v, Coulthwarte, riS%! 1 Ph 196 Hvams v 
Stuart King, 1 1908 \ '> K B f»% and O’Connor 
and Ould v Ralston, il'Hffil 3 h B 151, le- 
ttered in LEICESTER & CO v.-S V * 
MULLTnr oq 

BONA EIDK a uf ti on-put eh a '•or lor value* , 
without nolle© of fraud of decr<v-h older, if 
necessarily plot ee led See Suit feu cancel- 
lation of ex parte decree w 587 

BOND, taken by pleader commissioner from a 
party m discharge of an untyxed bill of 
foes, etc , if legal and can be sued upon* 

n. l>l . v.l trr\ 


$0e Commission©! Pleado 
BOOIC-MAKEBS (of race books), business of. 

if illegal. Sea Beit mg Losses 
BROKER'S COMMISSION, when payable— 
Principle of quantum mount, if applies 
when broker fails to complete transaction 
c m terms specified^Plamt amendment at a 
time when now suit would be time-fear red.) 
Wheio tho Defendant nuihomed the 


P*Q$ 

BROKER'S COMMISSION" condd. v 

J'iauiiifi to negotiate a lease on certain 
toi niy spec died by lum and the .Plaintiff 
secured a paity who accepted tho Joaso on 
thoso tenua subject to certain. qualihca- 
lioiib and the Dduadunt took up tho 
tion that there w as no concluded contract 
toi a lease Hold— That the Plaintiff 
"having failed lo complete tin' transaction 
on tho tours specified by tho Dei uidaiil 
was not cu titled to tho lomunu'at uni pio- 
mis>*d to bo paid to h.m b» T the lithr 
A\ hoi 0 the r eimmcrai xon ot an agent is 
i>n'«Jd' imon the peitonuaiae bv him oi 
a di-fmito undertaking, he js entitled to ho 
paid that icmutuuuiwm a s soon as ho has 
sub" tautj ally done all that ho undertook 
• to do $ven if tho pu nopal acquires no 
benefit from his sorvitew, and except 
wheio tlune is gn expiess ngi cement mr 
Hpr«cial custom to the contrary, eyen if the 
turns, vcDou in leapect oJ which tho u- 
muneiation w claimed fal^s tluough, pro- 
vided that it tio s not full through m con- 

* sequent o <u any act^u deiculWof I he agt'nt 
Several cases i of cued to Wh iv ie the puitus 
hav^ iLiule an csic '■-s eonD.u t 1 >r ivmuui'- 
ration, tho amouni ol th i) lumuneial ion and 
the condition under which it b v ernes pay- 
able must 1 k> n^ccitamcd bv n ufferenee to 
the terms of that coni i n< t •and no imphid 
contract can be set ifp to add to oi deviate 
tiom tb^ oTigmal conliaet, thmigli it can 
be mt rniit.d b a udmuee to custom, not 
inconsistent with d Howard Moulder and 
Partners, Ltd. v Manx Isles Steamship Co., 

Ltd [1929 1 T K B 110 at p 111 (1922), re- 
fcried to Held also— That in the circums- 
tances o+ the ca^ the biok.fi* was not en- 
title 1 4 o any ipmuun 'it mu mi tho hasm 
of quantum meruit Howard Houlder and 
Paitners ltd Manx Isles Steamship 
Co, Ltd [1923! I K B 110 ni v Hi O02'B 
and Kishan Prosod Smha v Purnenriu 
Naram Smha 1*> ([ L ,1 40 (1911) icfeircd 
to Semble*— Tl ip competent ti tie* Couit 
to allow a pbnut to be amended evtn after 
th“ ivinu of the pel i<>d piesenbrd foi the 
institution of a n«»w -ml R \ r r<H7TD \N- 
AND \ DT r TT v NT TTY t N \TTf MITTEB 1007 
BURDEN Ol’ 1 PROOF as lo knowh-dg© ot truo 
iact , win that on moitgagor or luoitguge© 
Seo # >Lrdu Jaw 913 

CALCUTTA IMJ MOVEMENT TRUST ACT 
(^e)?gal Act V of 1911) as amended by 
Bengal Act III of 1915, sec 63, sub-sec, 2~~ J 
Notice published affecting premises— Pre- 
mises sold, buyer and seller not aware of 
tho notice-*-Whethcr sale may be set aside 
—Indian Contract Act (JX of 1872), sec, 
20—“ JVUstake as to a matter of fact essen- 
• tial to the agreement”— Whether ignorance 
of said notice is such mistake— Transfer 
of Property Act fIV of 1882), sec. 55 (1) (a) 
—Seller’s duty of disclosing “ material 
defect” in property sold.} Tho Defen- 
dant, who had been appointed Receiver of a 
ceitam property by Court aold tho aamo 
by public auction to the Plaintiff who, 
bemg tho highest bidder at such sale, 
deposited a certain sum with tho Defen- 
<«tnt in pait payment of the purchaso-ptLie. 
Before the « date of tho auction, notice 
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CALCUTTA IMPROVEMENT TRUST— conoid, 
had been given the Calcutta Improve- 
ment Trust under the Calcutta Improve- 
ment Trust Act, sec, 63 (2), of a proposed 
public street, pashms; . inter alia, through 
the said premises w hereof neither 
the Plaintiff nor the Defendant had any 
personal knowledge on the date of the 
auction. The Plaintiff, on discovering that • 
a notice had been eo given, instituted this 
suit tor a u^JaFatiou that the agreement 
of sale was void and for return of the 
deposit: Held— “That the notice given bv 

the Calcutta Improvement TruH created 
a liability to restriction upon the user ot 
the premiss* bv the purchaser and was 
therefore “a matter of fact essential to the 
m»refw'nt” within the meaning of see. 

2d of the Indian Contract Act and that the 
Plaintiff and the Defendant having been 
both ignorant of the said notice the agree- 
ment of sale was void, and the Plaintiff 
wa» entitled to get back the deposit. 
NURSING D\8S KOTHARI v. CHUTTO 
LAUD MTSSKR * 639 

CALCUTTA MUNICIPAL ACT (III, B. C., of 
1899), ss. 14 (xi), 357, 556— Acquisition 

of land by Municipality to provide dhar- 
nibhala for pilgrims to Kalighat Temple 
— 1 '* Public purpose/' acquisition, if for, 
and for carrying oqt a purpose of the Act 
— Discretion given by statute to Munici- 
pality, if may be questioned in Court.) 

The provision of suitable and docent 

accommodation for tho large numbers Of 
worshippers who at ceitam seasons crowd 
unto and about the Temple of Kali in a 
part of tho town is, in mow of the geuen# 
questions involved, of public convenience, 
proper sanitation and the prevention of 
danger ancl disease to the worshippers 
themselves and to the ordinary resident " 
population, a "public purpose” and not 
tho less so because tho persons mainly in- 
terested would be the worshippers and 
dignitaries of the Temple. By tho cons- 
truction and maintenance of a dbarmshala, 
the Corporation of Calcutta carries out a 
purpose of the Art within the meaning 
of cl. (xi> of sec 14 of Act III, B. C., of 
189®. See. 556 of Act III, B 0 , of 1899, 
plainly confers upon the Corporation of 
Calcutta power to acquire land and build- 1 
mgs which are, in the opinion of the Cor- 
poration, necessary for carrying out a 
purpose of the Act, The exorcise by 
the , Corporation of the discretion thus 
expressly placed with it by area 14 
and 556 p# the Act cannot be questioned fn 
a Ciy0 Court. AMULYA CHANDRA 
BAND JUNE v. THE CORPORATION OP 
CALCUTTA . . „ 125 


s. 




owner oi land, who Has not complied with 
a Municipal requisition; if discharged from 
liability, merely because occupier of a 
portion of the land rendered compliance 
impracticable only In part— Sec. 408, decu 
oion of the Corporation to take action 
under*. 489, if operate* as a waiver of the 
notice under— Specific Relief Act (I of 
IllfV s. &t <*), |**W«flction of Court to 
roetraift criminal proceeding* for breach 


Peps 

CALCUTTA MUNICIPAL ACT— egntd. 

«of a Municipal requisition.) The Cal- 
cutta Municipal Corporation called upon 
the plaintiffs to carry out certain improve- 
ments m their bustees and, upon their 
failure to comply with the requisition, 
instituted successive criminal prosecutions 
to compel execution of the works. The 
Corporation also undertook under sec. 489 
of the Calcutta Municipal Act to oarry out 
the improvements at the cost ot the 
ownei, as ‘erne of the tenants of tho land 
having obstructed improvements in their 
portions, IJie owner fail d to carry out 
fully tho required improvements It ap- 
pear f’d* that Plaintiffs had taken proceed- 
ings a gainst* the tenants under sec. 623 of 
the Act. Held— That though some of tho 
tenants refused to afford facilities* to the 
Plaintiffs and thus rendered it impracti- 
cable for them to cairy out completely all 
the improvement required by tho Cor* 
poratioig the Plaintiffs could have carried 
out some at least of the improvements. 

It would bo unreasonable to construe sec 
• 622 (31 m the atnye that an cornel . who has 

not complied with the requisition at all, w 
discharged from liability merely because 
the occupier of a portion of tho land has 
rendered compliance ifn practicable only in 
part. The owner is discharged from 
liability only tio the extent that compliance 
is rendered impossible by # the conduct of 
tho occupier It cannot be said ftiat if the 
General Committee of the Coipbration de- 
«ide« to take i ©course to sec. 409, the owner 
i# forthwith absolved from the liability he 
has already incurred by reason of his 
failure to comply with the requisition 
under sec. 408. % If the requisite improve- 
ments are carried* out by the General 
Committee under sec 409 the default on 
the part of the owner vanishes, but till 
Hie work has been completed, the default 
remains, entire or partial, and tho liability 
‘of the owner to bo prosecuted still conti* 
nues m operation Emperor v Nader 
SH^h, 1 L It, 29 Bom 35 (1994), distin- 
guished The fcehdanoy of modern decision* 
is that even jf the Court has juris- 
diction to restrain criminal proceed- 
ings for the recovery of a penalty Im- 
posed by a statute for breach of its enact- 
ments, it yill not interfere as a general 
rule The principle deducible from th* 
decisions is that though the extreme posi- 
tion cannot be maintained that there is 
«flb»iilutely no jurisdiction m the Court to 
restrain proceedings before a Magistrate, 
the Court will not interfere unless m v«w 
special circumstances by way of injunction 
or ddbtaration gf right where the tans* 
latur© has minted out a mode of procedure 
before a Magistrate. A Court of Nquitv 
may in a proper case interfere by injunc- 
tion to restrain an act or proceeding, crimi- 
nal or <H*a*bc?iJ»inal m form, which tend* 
to the impairment of properly rights and 
proceedings far the enforcement of Muni- 
cipal ordinances, such a s the present one, 
hay© lemxi treated as atnwbcmminal, 
There is however, the weJtayttlod rule 
that it Is not ihe practice e# the Court te 
interfere with corporate bodies, tmlesw 

2 
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CALCUTTA MUNICIPAL ACT-concId ' 
they ftic manifestly abusing 
Mayor of York v Pilkington, [1742 j 1 «- Atk 
302. Holderstaffe Saunders, b Modern 12, 
SauN v Browne, L R 10 Ch bl; 44 L J, 

Ch 1, Emperor of Austria v Day .* 3 DeU 
F. & J 217 (253), 130 K 1L 101 (121) (1601) 
and Duke of Bedford v Dawson, L. It -0 
JSq 353 (1875), and several othei cases re- 
ferred to Quaere:— Ilow the law m regard 
to this matter lias been all ec ted by sec ob 
of the Specific ltolief Act ill b 
CORPORATION OF CALCUTTA v. BIJOY 

KUMAR A1)DY . m 

CALCUTTA MUNICIPAL CORPORATION, 
decision ot. to take action under sec 40 . 
il“ opeiate* as a waiver of the notice under 
sec. 408 of the Calcutta Mum <— \ Act 
See Calcutta Municipal Act <*< 

CALCUha ivi^ivx aU U* 1 bt 192Q, B. C.), 

2 U1 UW *<*u 13 W ouu-i«U'«nl of 
Ant oi a po. iiw.i oi mo pi uu .»^- r u 
Kun.y— oiaoudfd rent of tne portion $uD- 
let, iiww lo £)o ca.ouiaiea.i vviioii a louuul 
RUP- lcts a portion oi tn© pieiniscs, the • 
Bt&uuaiu leiAL* Vi me poiuou i*> suo-iet is 
to b© aett named accenting to tile Pi ©vi- 
nous oi see 10 (2) ol the Act and not 
unuet sec - i>»> ot tho Calcutta Kent 

Act* Under sec. 15 (3) tho pait sub-let is 
taken to iuA© boon hist let wntu tile entire 
pi cm lots woio lot out to tho tonant 
W. JKOBEKIU V ELIAS S. M. JACOB .. 569 

# s. 18, jurisdiction 

of President ot the Tribunal to revise Kent 
bontru.ui s c,o«r hxmfl me standatd rent 
under s. 2 (f) ui)— President’s jurisdiction 
to revise, it limited to standard rents tixed 
under $. 15 only— “ Fix,” yeaning ot.| In 
respect oi ceitam proi^i&cs let out “alter 
the first day of November 1918,” tho 
Kent Controiiei. attoi a consideration 
oi tno i‘»ia me, detenmiied the standard 
rout of the pi cruises under sec 2 (t) ill) 
of the Kent Act On an application to* 
tho President of tho Tribunal under sec 
18 for revision of tho oidei. ho hold that 
revision under sec. 18 couRl be made only 
in cases where the Conti diet fixed tho 
standard lent under sec 15 of* the Act 
and that henoe the present order was not 
open to i © vision by him Held — That tho 

order of tho Kent Controller ^i liablo to 
revision hy tho President of the Tribunal 
under sec 18 of the Act Tho Act contem- 
plates tan# of the standard rent the* 
Controller even m cases not comm# uJfdei; 
•oc. 15 in other words, in cases comma 
under sec 2 (f) (u). In the absence of 
anv definition m the Act, the word “fiv“ 
means “to settle/* “to qpetifv” or “to 
determine/’ and fliere is no sufficient, rea- 
son for limiting the word* bo the ca^p of 
aetttaaent of the lent bv the Controller, 
when there is no clear indication in the 
A*t that the word ^ used m that restricted 

Amvrom chatterjee v. 

OTENDR4 CHANDRA AICE ... 50 

; 8< 18, jurisdiction of 

the President of the Improvement Tribunal 
he revise order of tho Rent Controller 
where the Petitioners had contended befme 


<ne oi uei UlU nut Come wunrt i"» 
tion ot “ prem.»es.' j la » stauuaid *eut 
huso tno iandloid contended tnat the io«uiu 
itx quo&uon count nor bo cttsciibed. as “ pro- 
nubta ' within the meaning ot the Lulcuua 
Kent Act and us euch tne Conti oiler ut 
Kents had /lo jurisdiction to hx a tiandaid 
rent The Conti oiler fixed a standard lent 
and on the landlord's application to the 
Prebident of the improvement Tribunal lor 
revision ol that older under bee A8 ol the 
Calcutta Kent Act the President held tnat 
he had no jurisdiction m the matter m.is- 
ttiucn as tho Petitioner himseii had con- 
ionued that tho loom did not come within 
tho definition ol “premises'* in the Act- 
Heid— a hat under sec lb ot the Calcutta 
Kent Act the landlord Petitioner was en- 
titled to a d<*ubion irom the Picsideut of 
tho Tribunal as to whether or not tho 
Conti ollei had jurisdiction to hx any 
standard rent in the case which was 
brought before him. MESSRS JDAMA- 
NJA BROTH EJtS & CO.*v. MESSRS V. 
JUSTON & CO . M 

CAUSE OF ACTION, splitting up of See 
Civil Procedure Code . ... 802 

CERTIFICATE for appeal to Privy Council, 
question of wide publi^ importance, when 
can be a grouinj for grant of See Civil 
Procedure, Code, sec, 110 ... 201 

CERTIFIED PURCHASER, person claiming 
binder, right of See Civil Procedure Code, 

Or 21. r 95 .. . . . 24 

CESTUI QUE TRUST when can obtain an order 
Gbr accounts against trustee on the footing 
wilful default See Civil Procedure 
Code . . . 983 

CHTEF JUSTICE, whether may appoint Bench 
to try an issue or issues only m a suit. 

See Policy of Insurance ... 955 

CIVIL COURTS ACT <X1J of 1887) sec 8. 

* M t <>’i )i District Judge'* power to hear 
an application under sec. 1*53 proviso, 
Bengal Tenanrv Act transferred to him 
bv tho District Judge. See Bengal Ten- 
ancy Act . . 315 

CIVIL PROCEDURE CODE (Act V of 1908), 

6. 2 ( 2 ), Or 20, rr, 12-18— Suit for account® 
^Preliminary decrees, more than one, if 
may be passed— Liability of trustee do son 
tort to account from the date of assuming 
. Office— Cestui que trust when can obtain 
an order for account against trustee on 
the footing of wilful default— Death of 
Rh©bait, during pendency of appeal, if 
affects claims of his personal estate for 
indemnity from the trust estate.] After 
i'fyo passing of a preliminary decree for 
accounts, the Comt passed a further order 
determining the p«nod and the mode of 
accounting: * Held — That the order was a 
prelumwaiy decree withm the moaning of 
sec. 2 (2) of the Civil Procedure Code and 
apnealable as such Ghanalswaml v. Gan* 
gadharappa, I. L. R. 39 Bom 339 (F B ) 
(1914), approved* Kamln! Debi r Prama- 
thanMh, *»o w N. 75fn e c* 20 C. L. 

• 3, 476 (19U). fallowed Bhup Indai* 

• Bahadur v. Bijai Bahadur, L. K 27 I A. 
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21)!): B . c X. L. R. 23 All. 152, 5 C. W. N. 
52 (1900), and other cases 1 of erred to. 
It is owt essential that an adjudication 
should be coveied by one of the specific 
sases of preliminary decrees mentioned in 
Or 20 oi the Civil Procedure Code in 
order that it may form the basis ot a final 
decree Whore the son of a previous the- 
baic assumed the office of shebait im- 
mediately on his father's death, though ho 
did not become entitled thereto till his un- 
cles died Held — That this did not make 
any dilleienca m the liability of the son If 
o person, by mistake or otherwise, as* 
mimes the character of trustee when it 
really does not belong to him and so be- 
comes a tiu^Ue de ton tort, He may be 
called to account by tho cestui que tiust 
for the monevs he i eceived* under colour 
of the trust, such a pei^on cannot be 
he aid to pay for his own benefit that he 
had no light to act as a tiustec^ Lyell v. 
Kennedy, 14 A. C. 43J (1889) and 

oilier eases refetred to Held, further — 
That in older to obtain an account on 
t lie footing of wilful default against a 
tiusteo, the cestui que trust must allege 


JPagt 


ana iuovh at icist one instance of wilful 
default. II o must p onseauently prove that 
there is some part of the thrust funds which 
thudui , tii v k »n received. but was not. 

A\lvn (he cestui que trust has charged 
wilful default in his pleadings, either 
oigimdly ‘or at, amended. but has not 
obtained a judgment on that footing the * 
t o, . .vay stage of the pioceed- 

mgs order an account to be taken on 
that feting, if evidence of wilful default 
is adduced Noyes v Pollock, 82 Ch Div 
58, I >1 and ooope v Carter, 2 DeG M 

A G 292* 95 K U 111 (1852). and other 
cases icfened to Tho dealh of the 
snebait during the pendency of the appeal 
does, not atiect the terms upon which his 
personal estate can claim an indemnity 
liom the debuttar estate Kumeda Charan 
v Ashutosh, 17 C W N 5 (1932). referr- 
ed to KMA PEAKY MORON MOOKER* 
JEE v. MANOUAR MOOKERJEE 989 

a $ec 3 0, 

Court if bound to stay rent suit claiming 
cesses, pending the decision of appear 
in which the question of cesses for pre- 
vious period is in issue.] Two suits .in- 
volving claims for certain cesses against 
the Petitioners were decided against them 
and were pending m api>eal, when a Tent 
suit was bi ought against the Petitioners. 
They thereupon applied for stay of the 
suit under sec. 10, C. P. C., inasmuch 90 
it concerned cesses alleged to be due for a 
subsequent period. Held— That though 
for this purpose suits include -appeals, see, 

10 did not apply to the present case. It 
was a suifc for a different debt altogether 
and for a debt which was not in exis- 
tence when the last of the previous suits 
was brought. Under the new Code the sec- 
tion does not apply unless the previous 
suit is before a Court which is competent . 
to grant the relief claimed in the subse- * 
ouent suit. In the suits under appeal, 
the Court could not possibly give iudg- 
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moot for cesses that tell duo long after 
tho institution ot those suits. Bepin 
Sehary Mukherjee v Jogendra Chandra 
Ghose, 24 C L J 5H (1916), followed 

CH0WEHURY*JAM1NI NATH MALL1K 
V. MIEN AP UR ZEMINDAR Y CO. .. 572 

^ s> 

(c)-Cause of action— Junsd*cuon— trauci 
— suppression ot summons — buppression ot 
real tac*, misleading ot court by— uecree 
oDiamea m one buirict and executed in 
another— Suit to declare the decree rraudu* 
lent agio 10 . injunction restraining exe- 
cution if maintainable m tne latter dis- 
trict— Ex iwrto decree in Calcutta Small 
Cause Court— Suit in Sylhet.} Vvhoie un 
ex parte deciee in tho Calcutta 

bmall Cause Couit was tran&teiied tor 
execution to a ( ouit at Svihot witnm the 
junsdicyon ot which tho judgment-debtor 
lesid^d, and thereupon tho juclgmont- 
debbor brought a suit 111 tho Couit ut 

1 Sylhot to have tho saul ex parte decree 
declared ay» fraudulent and for an injunc- 
tion restraining tho dccroo-holdci from 
executing tho decree Held— 'that tho 
Couit at Sylhet had jurisdiction to enter- 
tain the suit, and that C ouit was com- 
petent to issue an injunction, and in 
order to grant that leiiet it had the 
power to go into the question whether the 
ex parte decree was obtained 9 b\ fraud. 
Kedar Nath Mukerjee v Prassanna Kumar 
Chatterjee, 5 C. W N. 559 (190 0, refoi- 
red to. Held also— That upon the facts 
found the ex parte decree was a fiaudulont 
one, and it was not a quostion of obtain- 
ing a decree perjured evidence THE 
INDIA PROVIDENT CO LD v. GO- 
V1NDA CHANDRA DAS . 359 

( sec. 47 

—Power of execution Court to enlaigs or 
* alter the decree by consent of pai lies— 

Sec. 47, if bars a Defendant in a fresn suit 
from setting up a defence wmen could 
have been madeh ground of objection under 
the section— The section, if applies wnen 
tne fresh • suit is based on a different 
cause of action — bee. 11, res judicata, the 
principle, if applies to a new suit when 
one of t hcL parties to the suit was not a 
party to tne compromise in the executor* 
proceeding •{ Cortain persons having *ued 
f for recovery of four pakhis of land, got 
fi decree for three pakhis of land measured 
according to a certain standard rod. 
During execution proceedings before the 
Commissioner by consent of the paitiea, 
excepting one w^io w r as absent, tho dec»ee- 
holders were given possession of ihree 
paktfis of land* measured according to 1 
different standard rod, tho result being 
that they got 34 pakhis of land measur- 
ed according to the standard in the de* 
creo. They wero subsequently dispossess- 
ed by the judgment-debtors and brought a 
suit for recovery of the 34 pakhis or 
land * Held— That see 47 of the Civil 
Procedure Code had no application a« the 
suit was based upon a different cause 
action Tli at it was competent to the De- 
fendants to set up a defence bawd upon 
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Mi objection which could luive heou Ukcn 
under sec 17 Nllkamal c Jahnabi, l* L- 
B. 26 Cal m (1899). Bhiram v Gop^ J. 
L. R. 24 Cal. 855 (1897). Durfla y Karamat 
7 C W. N. o07 (1903) u*d Chandramom 
y. Hal.j U nne«a, 9 C. h J ibi (1908) 

followed That a« one of tho fondants 

was not a party to tho agi cement m tho 
execution proceeding, and tho length of 
the measuring rod wa^ not m is mic in tho 
previous case before a Court ol justice 
And there was no adjudication on that 
point, the elements constituting re« judi- 
cata wera wanting and henco*lhe principle 
underlying sec. 11, C P C„ was not 
applicable to Ihese proceedings. The 
executing Court #is not iconipetput (o en- 
large, extend or modify the decree, even 
by ctmesnt of parties subsequent (o the 
decree, unless it is m adjustment of +he 
decree, and the only adjustment of decrees 
of which tho execution Court can take 
COgmmnce is tho adjustment eomtemplat- 
od bv Or 21, f 2, C V C Kadhya Lai! v 
The Court of Wards, 16 W H 275 (1871), 
Miowed SCRADIIANI DVTTA v. StTOt) 
SHJ0TKH • . . . 2f 

— — , sec 47, 

Or. 2l, rr 2 (J) and 29— Separate suit— 
U<nceruhe^l actjgximent— Suit oy judgment- 
debtor tor deaeration of satisfaction and 
for injunction restraining! decree-holder 
from executing decree, it maintainable— 
Execution of decree, stay under Or. 21, 
r. 29, i in an application foi execution oi 
a rent decree, the judgment-debtor set up 
an agreement for s&ti&faebion of the de- 
cree, but the executing Court refused to 
recognise the alleged satisfaction as it 
was not certified to that Court A suit 
was thereupon instituted by the judgment- 
debtor for a declaration that the rent de- . 
croe hod been satisfied and for a perpe- 
tual injunction restraining the decree- 
holder from executing the^docree and also 
for a temporary injunction The Couit 
below hold that such a suit was not main- 
tainable bat allowed stay of ©j&cution of 
the decree on taking security fioni the 
judgment^debi o t under Or 21, r 29 of the 
CPC “Held -That the provisions ol 
Or 21, r 29 of the 0. V O , *yre inappli- 
cable to a ca«re like tho pie sent Afizan. 

V. Mattfk Lai Sahu, I L R, 21 Cal.*43J 
0898) and Dina flondhu Nandi y HarU 
fnatl 04181, I L. R, 81 Oal 4$o s, c. H C. 

W. N 895 (1908), referred to. The 

language of Or. 21, r 29 of the C P. C , 
la very wide and if the role stood alone, 
the Court Would have the power fo*stay 
execution of the decree, f as provided in 
♦ire Rule Rut in view of the 'Vo 47 and 
Or. 21* r 2 (8) of the Code, the Court had 
no snob power, and the order of the lower 
Cmttt staying execution bf the decree was 
{HjUiiAe IflAJOlt A T REIXY v. CO- 
MP IFHAV , . 57 

nM -, , ij ij nee 00 

$) fk) and Provident Ruud* Act (TX of 
Me), *ec. 4. suVsee. (1)* if exempt, “ com* 
pnlsory deposit' 1 in Railway Provident 
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Funds iroin liability to attachment. 

General Provident fund Rules <■ 

^ — — — — ^***. vo, 

if applicable whera beaamdar makw^ no 
claim-Or. 21, r. 72-Pureh«e by mort«a- 
Bor without permiMion of Court— VWfl or 
vo i datol e—D iteration of Cowft’^tMHitwwwi 
— Defendant in possession, if barred by 
time from urging the illegality of tho 
tale.] Where at a sale in execution of a 
mortgage decree, (he mortgagee purchased 
ben am i the mortgaged property without 
having obtained the Court’s permission to 
bid at the sale and thereafter allowed the 
moitgagors to lemam in possession on 
certain terms and those terms not having 
been observed, instituted the present suit 
for possession Hold— That sec. 68 of the 

Civil Pivoedtfto Code had no application 
m a case where the benamdar himself 
did not chain under the salo-certi float©. 

Held, also — That the purchase by the 
mortgagee was «ot void but voidable, and 
(ho Defendant who in tne lower Courts 
treated the <*a!e as absolutely void and did 
not place before the Couits material for 
the exercise of their discretion under Dr 
21, r 72, cl (3), could not m second ap- 
peal ask their written* .statement to be 
treated as an application under Or 21. r. 

72 Per Suhraward>, J -The Defendant 
being m possesion was entitled to urge 
bv wav of defence in the suit that the 

. Plaintiff's put chase without permission 
wa*=) not enforcible against him. Irrespec- 
tive of the question of limitation. SARA- 
DINDTT CHAKR4VARTI v, GOSTA BK- 
HART PRAMANTK 1 

sec 66, operation, if retrospective See 
Benami transaction . 305 

sec. 92, scheme of management of 
debutter property, if may be framed under. 

See Hindu Law ... . , 174 

p 

see. 102, second apjieal in suit for compen- 
sation tor removal of tieea. See Provin- 
cial $mall Cause Courts Act ,.,469 

- ^ 1 8. t03, Oi*. 41, 

r. 25— Second appeal— Issue net decided *n 
the lower Court— Discretion of High Court 

* to ’decide issue on evidence on record or 
remit same to the lower Court-Xnamdar. 
suit by, to eject cultivating tenant—Duos- 
tion whether kudiwaram in former or 
latter, to be decided on facts of each case— 
Initial presumption in favour of either 
party, if exists— Onus, where parties Have 
adduced evidence— Grant of in&m, if eon* 
vey« kudiwaram— Zemindar or Rolyggr 
when may ednvey kudiwaram— Act t (Mad.) 
of 1988, scope of— Act whether affects rights 
in litigation when passed.] tJnd&r see. 103 
mad with Or. 41* r, 25 of the Civil Pro* 
oedtite Code, the High Court, in second 
appeal, ha<% power to determine an teams 
of fact left undetermined by tho Court 

• • of host appeal on tho evidence on the record, 

or to remit the ca<*G bo the lower Court 
for a finding on that issue, with liberty 
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to the pftrtie® to adduce additional evidence 
it' they choose to do go. When m a dispute 
between the cultivating tenant and au 
inamdar or pattadar, the quebtLon umes 
whether the latter is entitled to both the 
ntefavaram and the kudiwararti or whether 
the ioimer have occupancy right (kudi- 
waram) in the land, th# issue must Ibe 
dealt with m each case upon its own tacts 
with special regard to the evidence and the 
circumstances therein. There is no sug- 
gestion in Suryanarayana v. Pothamia, L 
It. 45 I, A 209 s c 23 C W N 273 (1918) 
and m Seturatnam Aiyar v Venkatacheja 
Goundan, L. R 47 1 A 76 s c I L It 
43 Mad 567; 25 C. W N 485 (1919) of an 
initial presumption m favoiu of the inam- 
dar or pattadar on tbo < one side oi of the 
ivot on tho other and the inference 
drawn by the Full Bench ot the Madras 
High Couit m Muthu Goundan v Perumal 
*yen, I, L R 41 Mad 588 (1921) in favour 
ot such a presumption *is not coireet. 
When tip* entire evidence on both sides is * 
once befox o the Court, the debate as to 
onus is purely academical Tho use of the 
term "mam” m a grant bv a zemindar or 
poiyqar gives no indication of the intention 
of the donor to eon\ey the kudiwaram to 
the grantee,* even it he had the right to 
bestow it Prima *facie, a zemindar or 
pofygar is a rent -receiver and hm right to 
direct possession of the lands is confined to 
his pm ate lands and the “old waste land.** 

It does not extend to raivati land , The 
question whether Act I of 1908 (Mad ) 
applies to n ,r hts m litigation at the tune 
of the passing of the Act did not require 
decision in tho ease as the tenants were 
found to have acquired occupancy rights by 
prescription long before the statute came 
mto force SRI CH1DAMBARA SIVAPEA- 
KASA PANDAIU SAN\ AIMITGAT, v. 
VKER4MA REDD1 .. . 245 

— , s$. 109, 110— 

Appealable value — Determination as to 
value by Court granting or refusing leave, 
if conclusive — Amount sued for, not sole 
criterion— Madras Estates Land Act (I of 
1308, Mad.), s 77, suit under— Decree for 
one year, if re* judicata in suits for sub- 
sequent years— Proper use of such Secree— 

St, 27, 28— Past practice, reference to, for 
what purposes justified— Past practice, if 
derogates from statutory rights arid’ obli- * 
gations—Penal provision, construction of— / 
Strict construction, if justifies departure 
from true construction.] Since the repeal 
of the Order of Council of 10th April 1838 
by a subsequent Order in Council, dated 
9th February 1020, the value of the subject- 
matter of an appeal to ffw Majesty in 
Council is not concluded by the certificate 
of the Court admitting the appeal. Nevor- 
thdteea, the Indicia! Cbm mi t tee will always 
naturally and very greatly defer, on a sub- 
ject of this nature, to the certificate given 
by the High Court. The sum of money 
Actually at -stake may not represent the 
tattto value. The proceeding may. in many 
attdf rn a suit for an instalment of 
taut or under a contract, raise the entire 
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nuostifln ot tho contiuct relations between 
the parties &ud that question may, settled 
one w ay oi tho other. aftect a much greater 
value, and it* determination may govern 
lights and liabilities of a value beyond the 
limit, Bvwsi Parshad v Kashi' Krisnna 
Nafam, L, It 28 1. A 11 s c I. L. K 
All 227, f» C VV. N. 193 (1900), refeued 
U> in a suit tor zent undei Madias, Act J 
of 1908, ber 77 tho Defendants being ad- 
mittedly occupancy roiyntn having peima- 
ticncy ot tonuio and othei rightB attaching 
to that portion Held— That although pa^t 

practice may ha\o its weight as one oi 
the elvments which are considered m fixing 
under the Act what aio the fair and equit- 
able conditions of si particular puitah, it 
cannot derogate from the status privileges 
»n- and' obligations of the parties under 
the statute, and the raiysits cannot validly 
maintain that navmeuts made during the 
viburse of 20 years should form the line* 
and limits of their obligations tor all lime 
Parthasarathy Appa Row v Chevendra 
Venkata Narasayya. 1, R 37 J A 110 s P 
H C. W N 938 (1910), lefened to As 
muchilkas decieed for any revenue year 
remain m f oreg until the beginning of the 
the year for which fresh ones are ex- 
changed or decreed, the decision ip re- 
spect of one Fasli year cannot operate as 
re* judicata in regqrd to. a dispute a s to 
the rent payable in a subsequent Fasli 
year But it stands to “reason and is In 
accordance with secs 27 and 28 of the 
Act that the old rent decreed shall 
continue until reduced VT enhanced by 
Bpeial ‘applications under the statute 
Even ig> regard to penal provisions with 
a strict conduction, it is a sound goneial 
principle that no const ruction ns open to a 
Court of Law which is in violation of what 
that Court considers to be the tiue mean- 
1 A Tl f^* T t he Provisions RADII A KRISHNA 
AV1AR v, SUNDARASVVUJTER 1 

* «,* x 7“ > $• * 10 » pecuniary 

tost, if satisfied when the decree indirectly 
affect* title to property of the statutory 
value but which was not the subject-matter 
of*the suit or the appeal— S. 109 (e) ques- 
tion of wide public importance, when can 
be a ground for granting certificate under] 

In « certain applications tor leave to ap- 
peal to the Privy Council, the subject- 
matter of the appeals, when taken together 
did not amount to ten thousand lupees, 
but the Appellants urged that tho do- 
croo would indirectly affect a lingo number 
or other resumed lands which were not 
* subject-matter of tho present suit but 
whoso v^ilue would be ovoi ten thousand 
„ rupees, and further that the decision 
► involved* a question of w r ido public im- 
portance affecting many zamindars in 
Bengal benefiting by the resumption of 
chalcran lands Held — That on the present 
applications it was not possible to hold that 
the decree involved directly or indirectly a 
claim or question respecting property of 
the statutory value, because in order to do 
that, it would be necessary to investigate 
the terms and conditions of Jeasi m res- 
pect of lauds which were not included In 
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these suits. further, before it could bo 
held that the decision involved a question 
of wide public importance, there should be 
some evidence that the rights of zemm- 
d&is and putnidars m Bengal m lcspect 
of similar lands are, generally* speaking, 
Defendant upon the bam© facts as appeared 
in the present suits and that the terms 
of the leases regulating such rights were 
•lmilar to the terms of the pattas m these 
suits. BlID PEN DR A NAIM YAN SINGH 
v, NTJRPUT SINGH t 201 

— , s. 144 — Execu- 

tion sale set aside after purchase money* 
applied to satisfy attaching creditors- 
judgment-debtor, if may recover without 
maxing good purchase money— Judgment- 
debtor, it bound to make good moneys paid 
by auction-purrhaser to mcumbtancers— 
Voluntary and compulsory payments, di- 
fference between— Equity— 8ubrogatiara{ 

it i» the duty ol the Court undei sec 
144 ot the Civil Piotoduio Code to place 
the pintles m the position winch -they 
would Jiuve oecupicu, but toi such aecioe 
or such puii theieoi as has been varied or 
reveistd But apart Horn that section it 
is inherent in the genpial* juiiHdiction ot 
the Couit to act lightly aud tanlv, accord- 
ing to the circ ft Distances, towards all 
parties involved, and one oi the first and 
highest duties of* all Courts is to Uik© care 
that the act of khe Court does no injury 

4 to any of the sudors, and when the ox- 
pmseion “the act of the Court” is used, 

It does not mean meioly the act of the 
primary Court or of any intermediate 
Court of Appeal, but the act of t^o Court 
fts a whole from the lowest fJouit which 
entertain# jurisdiction over the matter up to 
the highest (hurt which finally disposes of 
the case Rogers v The Comptoir d’Escom- 
pte de Paris, L R 3 P C 465 at p 475 
f1871j, referred to An execution sale of 
certain properties was set aside, but before 
that event the purchase money was dis- 
tributed amongst cieditors of the jlidgment- 
debtor who had attached the property and 
the auction-purchaser had al*o discharged 
two mortgage bonds to which accoiding to 
the sale certificate granted to the purchaser 
the property was subject Held --That it 
would be inequitable and conti arv to justice , 
that the judgment debtor should be rertefred 
to the property without making good to the 
auction- purchaser the moneys which had * 
been applied for his benefit to satisfy the 
attaching creditors but the payment to 
the mortgagee which was an optional pay- 
ment, made without onv order, of the 
Court, stood on a different footing and the , 
making good of this payment esuld nqt . 
be made a condition of restoration to the 
judgment-debtor SemMe — The payment 

to the mortgagee entitled the auotion- 
pwtohaser to stand in the shoes of i he 
mortgagee aa holder of the mortgage bonds 
-TAT BARHAM v. KEDAR NATH MAK- 
WARI 582 

— * , *, 148 Judge 

sstljmfng time for payment of deficit court- 
fgt ordered to be paid by decree passed by 
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his predecessor-m-otfice, Itgauty of.} Jn 
decreeing a suit by a judgment, dated 20th 
February 1018. the Judge made the decieo 
dependent upon Plaintiffs paying within 
one month from the date oi the cider a 
further couit-ico of its 65, and signed the 
decree on the 26th Fcbiuaiy 19i8 
Tho Plaintiffs di3 not cany out the order 
within the time limited by the older On 
an application dated 5lh July 11*20. after 
the Judge who passed the dcurec had bo n 
transferred, his successor pound ted lha 
Plaintiffs to deposit the further court-foe 
of Ks 65 as mentioned in the alorosaid 
judgment and decree Held — That as- 
suming, though not deciding that no appeal 
lay, the circumstances of the cas-e demand- 
ed that the appeal should bo tieahd as a 
petition under sec y5 of the C I* Code, 
the ordor made being without jurisdiction 
That the decrco which was diawn ud on 
the 26th February 1918 was m it i elf 
a hnal decree and, the default piovjskjii 
« mentioned in the judgment oli the 20th 
Febiuai^v 1918 having been mcoipoiatcd 
in it. itSvas a self-contained deciee Tilt ro- 
tate , subject to such nghi^ of amend- 
ment as for instance the rectification of 
a clerical error and so forth, it couM not 
bo modified by the Court w hicVi passed the 
decree. NAWAB KHA9EH HAIUBFLLA 
v. SPIMAT1 GOTA ASMATA iv 11 ATEN 

- — , (Act XIV of 

1882), s 278 order unde~ ( bar to suit 
after, it has become final, even though 
wrong J Certain properties were muit- 
gaged to L by a deed of 10 th Jan It- 
aly 1882 On 21st March 1885 the pro- 
perties were again mortgaged to l, by 0 deed 
which expra^ly provided that the mort- 
gage of 10th January 1882 should continue 
L sued on both mortgage and got a decieo 
under sec 88 of the Transfer of Property 
Act for salt) of tho mortgaged piopirties 
on 12th icoiuarv 1886 and had the pur- 
port iea attached on 20th Alav 1886 Mean- 
while one K had obtained a money deuce 
against the mortgagor on 2nd Aprd 1884 
and having attached tho properties on 27th 
June 1884 m execution thereof had thn 
properties sold and purchased them 
on J64-h August 1881 On 8th {Sep- 
tember 1886, K objected to the attach- 
ment by L under sec, 278 of tho Civil 

• Procedure • Code On Mth September 

* 1886. the Court passed order exempting 

• the properties purchased by K from I/# 
attachment L did not appeal against the 
ordei On 10th January 1912 tho Pon- 
tiffs, who meanwhile had purchased I/s 
decree executed it and purported to pur- 
chase the properties in execution thereof 
in proceedings to which K or his represen- 
tatives were not parties, sued to recover 
from tli© latter possession of the properties 
01 rnv ° st^ngth of such purchase : Held 

hat it was unnecessary to ennui re 
Too* er tho , or< ^ r of Uth September 
1886 was right or wrong. Not having 
be°n apne&Jed from the order became final 
noon L and unop .those who 
title under L RABTTT PVMtM) 
UimU v. MAKSUDAN CHOUDHTJRY , 
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! s. 294— Leave to • nmintaan liio present &mt tor the recovery 

b>d refused to decree-holder— Purchase by oi iue purchase-money. Munna Singh v 

oecree-hoider in benarni of another, if a Gajaanar omgn, l, JL K 5 All 577 (E, D ) 

nuiiity— dale voidable— Questions which U&oj), followed. Colonial Sugar Refining 

arise upon proceeding to set aside tale— Co. v Irvmg, |1905i App Cas>. 369 reieired 

Limitation— Limitation Act (IX of 1908), to MAKAR Aid v. & a READDIN 183 

Art. 12,] A purchase by a decree-holder — , (Act V of 

who ha-, not tamed permission is npt 1908), Or. 1, r. 3— Joinder of parties 

void nor a nullity, but is only to be — Parties, if can be joined as 

avoided on the application of the judgment- Defendants in one suit when cause of 

debtor or some other person interested. action against one of them was outside 

The tact that the decree-holder had actual- jurisdiction.} Where X had distinct and 

ly applied for permission and had been separate causi-o ol action against A and B 

I of need would make no difference. The and the cause of action against A aiose 

question upon an application to bet aside Vithnn and that against B outside the 

fcuch purchase is not whether the decree- jurisdiction of the Court, and X brought 

holder had boon contumacious, but whe- a t>nit against A and B claiming relief 

ther the property had been really realised , i on Held— That the joinder of 

to the best advantage If it had not, A and B lx Defendants in one suit in th© 

*he Court would si n t* the sale aside; if circumstances stated la not contemplated 

it had. then it did not matter that the hy Or. 1. r. 3 of the Civil Procedure Code 

doci no- holder bought without permission asid that the cause of action against B 

or that he had applied and been refused having arisen outside jurisdiction, the 

Tlio s.de being voididile odly and not \ovl, , Court was not competent to try the buit 

Art 12 off tho Limitation Act applies and as against him on th<^ ground that it was 

the ftp it must be brought within on© competent to tiy tho suit as against A 

veer TUT R \DTTA KRISHNA v. BIS- . Per Woodiofte. J -Or 1, r 3 i a a pio- 
HESITVR SAHAY 294 vlmoix which relates to joiuder of parties, 

, secs. 312, 313, *ud it assumes* the. existence of a suit in 

3H, 315— Civjl Procedure Code (Act V of ft proper foium, the Court having jurisdic- 
tion), Or. kl, rr. and 93 — Auction-pur- t lnn to try the surt If the Couit has such 

cnasei's rigot to refund of purenaiw- money jurisdiction, then Ch- 1, r 3 may come 

M tne sale is set aside on tn« ground tnat * n to play Per Richardsofi, J —Rules de- 

judgmenl-dcbtor had no saleable interest, fining the jurisdiction of the Court must 

to be emorced, it by suit or application he dintnigu’shod fioui inles regulating the 

unaer the Lode— Rignt to bring a suit for proceduio of the Couit in respect of causes 

refund, accrued under the Code of 1882, action withm jurisdiction Aigument 

if exlmguisned by the promulgation from convenience might be of assistance if 

of the Code of 1908.] The Elam- f ho relevant statutory provision J8 of doubt- 
ful puifhdvcd certain immoveable tul or ambiguous import but not where 

ptOTicily at a sale held m execution Pt a ‘'uoh doubf or amhisruity exists THE 

mortgage decree The sale was confumed BENGAL A NORTH-WESTERN RY CO 

and the salc-cei tifieato granted on the 11th LTD v, SAD ARAM BITATRODAN 82 

of Decipher 1908 Being unable to obtain , Or. II, r. 2— 

possession, tho Plaintiff instituted the pre- Possession, decree for— Symbolical posses- 

m*nt suit, on the 16th April 1917, against sion, delivery of, though judgment-debtor 

go viral poisons, among others, the mort- in actual possession— Suit for recovery of 

gagees who had received tho purchase- mesne profits up to delivery of symbolical 

money, for recovery of possession and m possession — Omission to claim mesne profits 

the alternative, for recovery of tho pur- accrued before suit, but after delivery of 

chase-money. The claim for possession possession, if bars fresh suit for same — 

being negatived the question arose whether Test — Identity of cause of action.] Plain- 

the Plaintiff was competent to maintain tiffs* 111 execution of a decree obtained 

the su't If r the recovery of the purchase- • sy in helical possession through Couit 

money or whether the only remedy, left , and* instituted a suit for recovery of mesne 

• to him wan an application under Or. 21, # profits from tho date of the institution 

r 93 read with r. 91 of the Civil Proce- * of the suit to the date of deliveiy of pov 

dur© Code of 1908 Held— That under the Region After this suit was decreed, 

provisions of tho Civil Procedure Code of Plaintiffs instituted another suit for re- 

1882, tho Plaintiff, on the 11th of Decern- , eoverv of mesne profits for the period sub- 

ber 1998, acquired a right to obtain a res- sequent to the (bite of delivery of symbolical 

fund of the purchase-money either by ap- • possession Held—That the claim for 

plication or by suit within the period pres- » tneene pibfiis for the period subsequent to 

©ribod hv law m one contingency, namely, the delivery of symbolical possession up to 

If Jt should be discovered that the iudg- the institution of tho previous suit was not 

ment-dobtor had no saleable interest at barred bv Or 2 r 2 of the Civil Procedure 

all in Om property sold, and that this Code. The test to bo applied was whe- 

right rat he to have been ther the claim in the subsequent suit 

extinguished by tho promulgation of the was bused on the cause of action which 

of XE*D8 which came into operation on was the foundation of the claim in the 

tho first dav of January 1909: and that previous suit. The claims for mesne pro- 

accordingly the Plaintiff was competent to fits prior and subsequent U> tho delivery 
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of podbe&sion could not be deemed, to be , 
based on an identical cause ot action, be* 

Cause the delivery of symbolical possession 
was the line of demarcation between poa* 
session antecedent and possesion sub so* 
quent, wheieby the adverse possession of 
tne judgment-debtor was interrupted, 
this being the case, even where the decree- 
holder was entitled to actual possession, 

Thakur $rl Sri Radhakrishna Chanderji 
v. Ram Bahadur, 22 C W N 330 (1917), 
Juggobandhu Mukerjee v Ram Chandra 
By lack, I L R. 5 Cal 584 (F. B ) (1880) and 
other cases refetml to Mahammad *H afiz 
V, Mahammad Zakoria, L 11 49 I A. 9* 

8. c. 26 O. W N 297 (1921), distinguished. 
KTTLADA PRASAD CHATTERJKE v. 
KHHDIRAM M1SRA . . 673 

■ — r™ — - 1 *"j *, 0r. # 2, r, 2— 

Mortgage, stipulation in mortgage that on 
failure to pay interest, mortgagee may sue 
tor both principal and interest— Suit to 
realise interest only by sale of property, 

(Decreed personally— Suit for principal, 
if lies— Cause of action, splitting up.| 

Wh^ro a mortgage* provides tor ait in- 
dependent obligation to pay the principal 
and the interest, feint to obtain a pei- 1 
atonal judgment in respect *of the intei est 
alone will n»t, under Or 2, l 2 ot the Civil 
Procedure Code bill u subsequent suit for 
the payment ot the puncipal, as in such 
a cose the causes! action would be distinct 
But where unde* the terms of the mort- 
gage, non-payment of the interest causes 
the principal money aUo to becomo due, 
the same cause of action, namely, non- 
payment of the inter efet, gives, usi? to two 
forms of relief, viz., for pun u pal and 
interest, which cannot be split up under the 
Code. Where therefore, according to a 
stipulation in the mortgage. both pnn* 
cipal and mteicd became payable upon 
default by the mortgagor to pay interest, 
and the mortgagee sued to lealise the in- 
terest u-lone bv sale of the mortgaged pio- 
perty* Held— Thai though in that suit only 
a personal decree was passed in the mort- 
gaged favour, a second suit to realise the 
principal money by sale of the mortgaged 
property was barred by Or. 2, r 2, .Civil 
Procedure Code. Muhammad Hafiz v. 
Muhammad Zakarlya, L. R. 49 I A 9 
a. c, 28 C. W N 297 (1921), leferredf to. 
KESHAN N AKA IN v. PAI,A M AL • 802* 

, Or. 7, r. 11— • 

Waint insufficiently stamped— Court’s duty • • 
~~C<H*n Fees Act (Vlt of 1870), s. 7, cl. 

5, iUb-cl. (a)— Cl. 4, sub-cl. (c)— Declaratory 
deeree with consequential relief, what is.) 

Whore the Plaintiffs brought a suit for * 
possession of rwenue-paymg landk against 
the Defendants alleging that %Jftwp the * 
dismissal of an appeal to High Court pre- * 
ffcrred by them from a mortgage decree 
fSBletiug to those properties obtained by 
of the Dvdendanlrf there was an ad- 
Dttfcmrtit of the decree and in eontraven- 
thereof it was fraudulently executed 
«*d the properties were purchased by the 
dbciW'h-oldtt'fl in the name of another 
P&mwv and it was sought by the Plain- ( 
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tiffs *to have a two-fold < declaration, 
namely, firat, that their title to the mort* 
gaged piopemus hod not boon affected by 
the execution proceedings and, secondly, 
that a supplemental personal decide sub- 
sequently passed could not have been 
validly made against thorn Held— That 
the suit was not one to eet um 4© a decree 
or to obtain a d Aland ory decree with con- 
sequential i eli of undei sec. 7 cl 4. tub-d. 

(c) of the Court Fees Act, but was one for 
possession under cl. 5, sub-cl. (a); th* 
deelaiation piayed for that a personal 
decree could not have been made against 
thorn would be coufeoquential on the suc- 
cess of thoir substantial claim in the suit, 
as the peisonnl decree could be made only 
rf there had been a valid and operative 
sale which had loci to a partial satisfaction 
of the amount du^. under the mortgage- 
decree Held further— That when a plaint 
is insufficiently stamped, the Court is bound 
to give the Plaintiff tune to make good the 
deficiency Tho vrovisions of Or 7, r. It, 

% c V C are mandatory and can be 
brought into opciation at any stage of the 
suit. The fact that the objection is heard 
at a tunc subsequent to tho registration 
of tin* suit i<, immaterial K 4 Dll A KANTO 
SAHA v. DEBENDRA NAKAIN SAHA . . 566 

OF. 12. r. 6- 

Judgment on admissiorf, if tne Plaintiff 
can have judgment when the Defendant 
pleads that the action is premature— Object 
of Or. 12, r. 6 — Judgment if can be claimed 
as ot right.j A suit wus instituted by the 
Plaintiff Company against fckileji A Co. as 
principal and against Galslauu as surety, 
file Defendant Gftlstaun in hie written 
si at anient took the plea that the cotiduot 
of the Plaintiff had been such a# to ab- 
solve him tram liability under the guarantee 
and that th© suit was pi ©mature. Subse- 
quently Galstaun, in course of his depost- 
hon before the Registrar in Insolvency xn 
a certain proceeding. in answer to tho 
question Up to now you have had no- 
thing to pay as guaiaator?”. said. 

Hut I slual have to pay" Theieupoa 
an application was made for judgment on 
admission. Mr. J urticc Greaves allowed 
the appphcation. On appeal it was held 
that two statement in tho deposition of 
Galstouu could not he constiued to unply 
:JJ?* , a k? JJl * 0U «d hie defences m their 

ontnpty a\id that judgment on admission , 

f lu '* wi Ve ,, 1jee11 pronounced. In 
order to entitle the Plaintiff to have 
lodgment on admission there mast he * 
dear admission that the money is due 
and recoverable m tho action in which the 

p^c 8 w £ r ™, d , e / ,^ amal1 v Monsilat, 

W (1919), approved* Land* 

j 8 m T, Fe ? rt > 3** w t K- (Ene.) 691; SS 
must i*‘ , | , ’ ( ' rrwl V '• hm admission also 
V ul. l nd .^normivooal. Hughs* 

v London, edmburah and Glaiaow A*. 
•urance Co. Ltd., fl89jf 8 T L R 81 ». 

in rr pint 0, vt t}Mi rnlp «w 

“ 5ff** i *»•». r i m > 1 a. 

he rlrfi™,^ Jud * me ^ o» admission oumot 
he cbfimed as a matter of ri/tbt. Pnm 
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suk Das v. Udairam. I. L. It. 45 Cal. 138 
0 c. 22 C W N 204 (1917), Mellor v. 

Sidebottom, L R 5 Ch 11 312 (1877), In re 
Wrigfit, Kirke v North, [18951 2 Ch D 747 
and Gilbert v Smith L R 2 Ch D 089 
(1876), refei red to J B GALSTAUN v. 

E. D. SASSOON & CO . LTD .. 783 

- , Ch. 21, i 89, 

ealo by the Registrar under order of High 
Court following a decree passed ou an 
«waid of arbitrators appointed by Court, 
if a sale m execution oi a donee and may 
be set aside under See Suit loi partition 166 

, Or 21, » 

95 — Auction-purchaser, entitled to actual 
pcsseasion, given s^moohcal po^icss on only 
ot immoveaote property—ttfect— Limita- 
tion, fresh start to— Person claiming under 
certified purchaser, ng&t ot.} W hero 
under Oi 21, i 95 of liio Civil JL’uicduro 
X/oeJo uciuai po^-e * f»*i .snouid have been 
given, tklmrv ol fc>inboln_^l possession 
operates ncvcriheiefe> a% a complete tians- 
iei ot pobNo^sTon «ts agom-t the judgment- 
debtor to a-» to give a fitsh blait oi [•imi- 
tation t6 I ho poison to v ho ui such posscs- 
nioii is given This pnnciplo ran bo availed 
of by a person cJ aiming under the certi- 
fied puichaser • Jugcbundhu Mookerjee v. 

Ram Ch. Bysakh, 1 • h R 5 Cal 584 
(F B) (1880) and Joggobundhu Milter v. 
Purnanunda Gossami, I. L R 16 Cal. 

530 (F B ) (1889). itiericd to. Umbicka 
Churn Goopta v Madhab GhoshaJ, 1 L. 

E 4 Cal 870 (1879), Shyama Charan Chaf- 
terji v Madhab Ch. Mukherjr, 1 L 

E 11 Cal 93 (1881) and Hanmohon Shaha 

v Baburah, X L It 21 Cal 715 
(1897), followed Pearee Mohun 

Poddar r Jugobundhoo Sen, 21 W XL 418 

0875) and Mohadev Sakharain Parkar v 
Janu Namji Hatle, 1 I, R 36 Bom 373 
(F B.) (1912), dissented from BHULU 
BEG v. J ATI N DR A NATH SEN 24 

j 0r< 22, r. 10 

and sec. 47 — Lessee under Defendant in a 
successful suit for possession, if may be 

added as a party after mesne profits finally 
assessed — Case, if one of devolution of in- 
terest— Question if may be raised in exe- 
cution proceedings.] Plaintiffs suit^to 
roeover posit*, ssum of oei tain villages with 
mesne profits against E was disimsisod 
by the trial Court but decreed prelim man* 

IV on appeal. Between the dates of the 
two decrees R granted a lease of a term 
of years of the light of mining for mien 
Htid otherwise exploiting the jungle to 
M who subsequently to the Appellate 
decree surrendered his lease In pursu- 
ance of that decree, to which M was no * 
party, imsue profits were assessed and 
finally decreed against It, *and no appeal 
was preferred against that decree Mean- 
while Plaintiff had oppliod under Or. 
XXII, r 10 of the Civil Procedure Code 
to xnakoftM a party m the proceedings so 
h .8 1o have the mesne profits aaeertnirwd 
in his presence and thereby avoid future* 
objection** by JVf, M inter alia disputed ( 
the PlaioUffV title to the minerals whicn \ 
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ho avcii.d belonged to the ^aperior land- 
ioid, tli© zemindar The appiioation was 
relumed bv uie iiml Court but giuntod 
on appeal In the High Couit long alter 
the doc lee pascal agambt U. Held, rever- 
sing the Hi^ Court— That tlio liability, 
if any, of M to pay damages for removal 
of the imea was not a liability which de- 
volved to him from E, they both being 
liable, it lnibhj at all, as trespassers. 
That there being no assignment, emotion 
or devolution ot any m Iciest within tlio 
meaning *of Or XXII, r 10, C P C, that 
rulo # did not apply That the questions 
which aro^oi between Plaintiff and M could 
not bo lowed in execution piocoedingrt 

under see 47 of the Code. What should 
in iealitv foiin the basis of an indepen- 
dent Milt agate M a* sepal ate poity for 

some act done by himself cannot bo intro- 
duced as a question to bo tried in execution 
proceedings m another suit Prosunno 
Coomar Sanya! v Kail Das Sanyal, L 
R 19 T A 166, r c I. L U 19 Cal 683 
(1892), referred to DLVTIARA.TA SIR 
M \NTNDR A OH ANDR A XT AND! v. RAM 
, KUMAR LAL BHAGAT 39 

_ ( Or. 22, r. 10, 

conversion of application tor substitution 
or hurj, mto one tor addiryj Respondents 
on the g i oand of devolution of interest. 
-Such application, if can be made during 
appeal— Partition suit— pailurAs to substi- 
tute heirs of deceased Defendants, owing to 
ignorance— Omitted heirs made parties ip 
appeal— Suit, if should be dismissed. | 

In an appeal livrn a final docioo in u 
suit. for partition one of tho Respondents, 
wilt se bhaK‘%sn the prop, it v had been sold 
and vlucli fhaw* had been subsequently 
ie-acqimed bs Ins liens, having died, the 
Appellant applied foi substitution of 
his hens oui oi time Held — That on the 
death of the said Respondent, his mteiest 
was not in h>s heirs, but having devolved 
on a thud puity, who was made a pally 
before tho appeal came on for hcaiiug, 

Oi 22 i ltrol the Civil i’rucoduro Code 
uppliel r i'he thiee mouths' limitation 
does mit tippl> to a case of assignment or 
devolution ot mteiest pending the suit 
An application undei Oi 22, i 10 can be 
made the Appellate Couit, even though 
Jne devolution of mteiest occurred when 
the cash wuh pending in the tunl Court 
* 9 When, in a partition suit, all the hens 
/ M r m tain deceased Defendant* weie made 
paities to the appeal and all persons in- 
terested in the propei tv were bpforo the 
Churl though the deaths occmred and the 
heiis of tho ^deceased Defendants were not 
hubetituted while the suit was ponding m 
tpe Couit btdow Held— That inasmuch 

as it appeared that tho Plaintiff was not 
aw <u e of the deaths of tho Defendants in 
Hui Original Court, the Mid fluould not bo 
dismissed at* that Mage on the ground that 
the heir, weie not substdutwl in the original 
Court RA.TANT KANTA ROT v R\.TA 
JYOTF PROS AD STNGTI DEO 710 

... , Or, 22, r, 10 

•-Settlement of suit— Terms of settlement 

3 
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Hied tn Court, but no decree drawn up f 
whether suit is pending and whether pur- 
chaser of Plaintiff's interest in suit may 
be substituted as Plaintiff.! Where in a 
«mt. terms of settlement between the 
parties had been hied in Court, but no 
decree was di uw n up in accordance there- 
with and a at i anger to the suit who had 
bought the interest ol the 1'laiutifl before 
the terms of settlement were filed in 
Court applied to be substituted as the 
Plaintiff m tho suit Held— That as tho 
decree had not been drawn up* the suit 
was pending at the time tho application 
was made Jotindra Mohan ® Tagore v 
Bejoy Chand Mahatab, I L R 32 Cal 483 
(1904) and Madaneswar Singh v. Mohamaya 
Prosad Smgh, 13 C, L J ^7 (1911), refer- 
red to Script Phonography Co. v. Gregg, 

89 L J Ch. 40fi (1890), £mg y Daven- 
port, 4 Q B D 402 (1879) and Metcalfe v 
British Tea Association, 46 L 
T, Rep 31 (1881), distinguished. Held 
Also — That an applicant who invokes tho 
aid of r JO, Or <22, C, P C , is not entitled 
»s a xnattei of right to an Older in his 
favour, regaidle&s of dcl&v or laches and* 
the Court has undoubtedly a discretion m 
the mutter which must be judicially exer- 
cised Veeraraghava Reddt v Subba 
Reddi, I L It 43 Mad 37 (1919) and 
Afzal Begupi v Akbari Khanu, 1 L It 
57 All 326 (1915) referred to Held, on 
the facts of the case— That to avoid multi- 
plied v of litigation the purchaser should 
be substituted the Plaintiff m the suit 
w> that the bona tides of tho settlement 
w'"''* 1 > investigated L5KSTT AN 

CTn'VT>F,K PFY v. SM MlUNJAMONl 
BASSI «■ 755 

^ O r 34 i It, 

rale jn contravention of, if a nullity See 
Transfer of Pi o party Act, sec 99 38 

, Or. 41, rr. 

11, 31 — Judgment of lower Appellate Court 
dismissing appeal summarily, what it 
should contain The dismiV>ul ot an ap* 
|ko 1 under Ox. 41, r. It of the Civil Pioce- 
dure Code, bv a Court whose ^decision 
may subject of an appeal docs not re- 
lieve the Appellate Couxt from tho neces- 
sity of writing a judgment whi^h, how- 
ever, need not bo a long one But tho 
Judgment, whativer it .should show the 
points ia vS-d, the decision. upon those ^ 
points and the reasons for the decision \ 
ftani Deka v. Braja Nath Saikia, 1. L. R 
25 Cal 97 0897) Rakhaf Chunder Tewart 
v* Satmdra Deb Rai, 5 0 L J 348 (1906) 
and Pach» Oassi v Bala Das. 13 C. W N 
1031 (1909) referred to. STJRENDRA 

NATH SOME v. KAGIIPNMTI DVTT r 501 

1 Or, XL!, r. 

11 and O* vi VII, r. 1— Review— Second 
aopeaf, dismissed at the . preliminary 
hearing— Discovery of new material, if 
ground for review.} Tho High Court has 
no author tv to review an order dismissing 
A aeoond appeal under Or. 41, r 11, on the 
ground of alleged discovery of new and 
Important evidence subsequent to the paw 
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mg of the order. Rajam Kanta Das v. 

Kali Prosonna Mukherjee, I L. B. 41 Cal. 

809 (1914), Bhyrub Nath v. Kally Chumler* 

16 W. B. 112 (1871) and Panchanan Muker* 
jee v Rad ha Nath Mukerjee, 4 B. L. it, 

(A C J ) 312 (1870), followed SM SAILA 
BALA DEI v. GABA Dll AB 1JAZBA .. 918 

j. , sen. M, cl. 

3— Order of reference to arbitration maue by 
Court, whether power may be given to 
arbitrators io extend time— Court's juris- 
diction to supersede arbitration proceed- 
ings— “ The Court h • » Snail fix such 
time as it thinks reasonable for maxing 
of the award' — Provision, if mandatory— 
Misconduct of arbitrator, time tor urging, 

• after award,} Matters m difference m a 
suit were l>y a consent older, jeteimt tu 
two arbitrators^ und«. i the provisions of 
tho Second Schedule to the Civil Proeedui'O 
Code The order provided, inter aha, that 
the ailutraturs should make their award 
within six months from the date on which 
tin office-copy c€ the saui ordei should 
be sexvid on them oi within such funher 
time as they might allow tjiem&elves 
by endorsement on the said office-copy. 

The aibitiators, fiom time to tune, en- 
luiged the time for making their aw aid 
undei the said older. Alter a consjclei- 


ablo number of sittings had been held 
extending over a pexiod of two a ears 
tho Plainti it applied that the ref deuce 
should be rc-called ui superseded and the 
flint proceeded with Held, re-, ailing the 
reference — That the piovision in cl 3 ot 
Sch II of the Civil Procedure Code, viz , 
,f tho Couit shall . fix such time as 
it thinks reasonable for tho making of 
the award/' is manadutory , an order 
which allows the arbiUatois to enlaige 
the time, m tho manner aforesaid for 
making then award is not a compliance 
with it, and. if bv smh an older an un- 
limited ftuthontv tn extend the time was 


meant to oe gn en to tin* aibitratois, it 
was bad and of no effect Co-Operative 
Hindusthan Bank v Bhola Nath Borooah, 

19 C W N 1C5 (1914) dissented from 
Raja Har Narain Singh v Chaudhrafn 
Bhagwant Kuar, TLB 13 All 300 (P. 

Ct) (1891) and Lachmandas y Abparkash, 

I L R 30 All 169 ( J908), referred to 
Chattarbhuj v Raghubar Dayai, f L R 36 
All 854 (1914), adopted Held also— That 
the Plaintiff bv consenting to the ordei *of * * 
reference wa s q not estopped from making 
tho application. Patto Kumari v Upon- 
dra Nath Ghostf, 4 V L f 265 (J919) 
dishnguished Under £eh II of the Civil 
Procedure Code, the only time for enter*, 
taming charges of misconduct nvainst an 
arbitrator is when the award has been 
filed ROBTNTDRA DEB MANNA v. 
JOGENDRA DEB MANNA 430 


CLVTM under Oi 21. r, 5$, C. P C„ against 
attachment of holding in execution of a 
decree in form a rent-decree, if enter- 
tainable. See Bengal Tenancy Act ... 817 


COLLECTOB'f? power to proceed with valua- 
tion, iiurpite of agreement m to price of 
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bind acquired <m behalf of Municipality. j 
S«e Compulsory 1 acquisition, etc, ... 418 

COM Ml SSION Eli PLEADER, taking from a 
party a mortgage bond in discharge of an 
untaxed bill ot fees, etc.— Bond, if legal 
and can be sued upon — Duties of a Com- 
missioner-Liability of party at whose in- 
stance appointment made do indemnify » 
Commissioner,) A pleader Commissioner 
took a mortgage bond from a party, at 
whose instance ho had been appointed, by 
which the said party promised to pay a 
certain sum as his fees, etc , and the Com 
missions sued upon that bond Held— 

That the taking of the mortgage bond 
by the Commissioner was a breach of 
duty towards the parties and to the 
Court and it could not be sued upon as 
being an illegal contract Tho duties of 
a Commissioner aie inconsistent with Ap- 
proaching an individual party and getting 
lum to pay sums of money m discharge of 
tui uutaxul bill Of costs. It # is an impro- 
per advantage obtained^ by an officer of , 
Court bv n Indie of his position as such 
officer Gopalaratanamayyar \\ Bupa- 
lanarasimma Nayadu, I L 11 4 Mad ,'199 
(1882). distinguished. There should be no 
doubt cast on tho broad rule that a Com- 
missioner appointed by a Court must keep 
himself dear of any ambiguous conduct to- 
wauls anv paitv m tho matter of lus fees 
The work done by the Commissioner is 
not wuk done for the party but work done 
for the Court His right to sue the party 
at whoso instance he was appointed doo3 
not arise out of a contract of employment 
with that party, but upon a, different prin- 
ciple, namely that where one party does 
work or incurs nn obligation nt the In- 
stance of another, there is, m certain cu- 
cumetanoes nn implied provision of in- 
demnity PP A MATH A NATH SEN 
GUPTA v. SHEIKH ABDUL AZIZ MIAH 430 


COMMON MANAGER, if can bo appointed 
<o a portion of an estate or tenure See 
Bengal Tenancy Act . 1040 

COMPROMISE bv limited ( Hindu) owner, 
when valid See Hindu Law , 2(>3 


decree in mortgage suit— 

Decree, if may be executed without obtain- 
ing a decree absolute— Intention of parties 
—Waiver of privilege by mortgagor.] 
The mortgagor Defendant can .,waiv? 
the advantage of the rule of law requir- 
ing a preliminary decree to bo made 
final before execution can be levied 
Whoro upon an appeal *from a prelimi- 
nary _ mortgage decree, the parties com- 
promised and a decree for a smaller 
amount carrying a reduced rate of interest * 
and payable in two years was made* 
Held, on a construction «of the decree 
—That the parties intended that the 
mortgagee would be competent to re- 
alise the am mint bv Pale of the pro- 
perty immediately on the exniry of tho 
iZXr~*r T £& T * BAJA HEMENDRALAL 
SINGH I>EO V. FAKIR OHAND BUTT 021 


not consented to by guardian 

ad atom, if may bo approved by Court— 


COMPROUlSE-concld. 

. Mere expressions of opinion, no bar to 
Judge passing a different order finally 
Although tho Court can and must up- 
prove of a compromise on behalf of infants 
it cannot and will not force me upon 
them <ig«uiisr the opinion of their next 
friend or guafHian ad litem Re: Bircball. 
Wilson BirchaJI, l(i Oh D 41 (1880), fol- 
lowed. Until a hnal order is definitely paus- 
ed m aiiA matter, the Judge is free to change 
nn opinion *ue\umsly exploded bv hug 
HEMANGINI DARI v. BUAGWATl 
SUNDAR1 DASI 792 

COMPULSOftY acquisition of land on behalf 
of Municipality— Starting of proceedings, 
if precludes parties agreeing as to price— 

— Court’s power to enforce agreement- 
power of Collector to proceed with valua- 
tion, inspite of* agreement ) Aftei proceed- 
ings lot compulsory acquisition ot land 
haro been set on toot, the parties to the 
proceedings remain as competent as bifoie 
to como hi a binding agreement regulating 
the amount of the purchase price, and an 
agreement so made is capable of being en- 
forced in* the Courts m tde oidmary way 
Semble: — The power of the Collector to 
‘dvternnne what m his view the price 
should be. after lie#had evidence ©l a com- 
ptrto contract on the point, remains, not- 
withstanding such agreement* THE hOET 
PRESS CO LD v. THE MEN TCI PAL 
CORPORATION OF THE CITY OF BOM- 
BAY # .. 418 

r< COMPULSORY DEPOSITS ” significance of 
See Gcneial Provident Fund Rubs 472 

CONSTRUCTION of even penal provisions with 
a strict conjunction, if justifios departure 
from ti ue const i uct ion See Civil Proce- 
dure Code, m>cs J09, 110 . 1 

0 f statute See Lettez^ 

Patent, cl 12 

0 f Will, on which an 

older in an administration suit i& based, 
if res judicata* $&e Hindu Law 174 

— - — — approved in English cuse*, 

if applicable ifc> Will in English language by 
a Pam -Exclusion of widow of son m case 
son died childless, if limited to son pre- 
deceasing tho testator See Will m English 
language by a Parsi 199 

— r of documents upon ( n~ 

fideration of all the teims ot tho instal- 
ments See Bengal Tenancy Act 328 

— * — 9 of lease — 0 Mirashortto ” in 

• tenancy, if imports permanency and herit- 
ability— Grant of right to plant trees and 
erect brick-built buildings, how far deter- 
mines the nature of the tenancy—" Selling 
building,” if imports selling building with 
ths land ] Adhere a lease gi anted right to 
phant and grow trees on the land, to erect 
brick-bmlt build T n«*q and "acquiring mir- 
ashortto ** to continue to make residence, 
and furthei gave the tenant the right to 
sell the buildings on payment of a fourth 
of tho price tb the lessor Held— 
That by the uw of the word** "grow- 
ing miras right/' it was intended that 
the tenancy should be heritable to be 
enjoyed by tho grantee from generation 
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CON sTR U CTION OK LEASE - concld. 

to generation Tho woid mir£» unarm ' 
inheritance or heritabiht v ihe light to 
plant and glow trees and elect burJdmgn 
coupled with tho acquisition of the rniras 
right should point to one tomliiMon oni>, 
namely, that the leaso was intended to he 
permanent and heiitable By “soiling 
building'' it is ordinal llv understood 
selling building with tlie hind on which 
it would be standing and not selling build- 
ing materials > and the stipulation that a 
ILinth ot tho pi ice on such sale should bo 
paid to the lamlJoid is not u.&onsiMun 
with tho peimnneiit nature ot file feioyu > 

Nemai Chandra Bose \ Mahormped Basir, 

11 C L J 47,^ (1907), letened to \YI- 
MANNESSA HIM v I ( \\N \ I \h SI I, 1037 
CONTRACT, if pai t may be enioued Sec 
Specific Relief Ait 4 . 1 69.3 

ACT (IX oi 1t>72), sa 05, agi ce- 
ment it oid trom inception, li within ‘-ection 
Se© Oudh Estates Act 949 

CONVEX AN CIS id propei (y b^ guaidian as hia 

own, what pusspg hj See Poimancut lea 10129 t 
CO-SUAR ER\S jhismckiod it and when may be 
adverse See Suit for potw >v*ion, ete (>2t 

COURT h EES ACT (VII of 18/0), s 7, cl iv • 
(o)— Suit for declaration ot r.giit, adminis- 
tration of estate artd appointment of Re- 
ceiver, whether one tor declaration where 
consequential relief prayed— l r ud \aioiom 
court-tee payable-*Value of reliefs sought 
whether same, as market xalue’of proput* 
where possess on not stayed i or \ In a suit 
tho Eluintiil prayed inter alia loi doelara- 
tion of his light, admuu »U at ion of tho 
oatato and for tho appointment of a Recoi- I 
ver Held -That the suit was one fui de- 
claration vt-hoio consequent iaf rebel was 
prayed for and ad vaiorefn couit-ies was 
payable under 7, cl iv (c) oi the Court 
Keen Act. Held, furthei - That the market 
value of tho property cannot be taken to bo 
tho vuln* of the reliefs sought whcio the 
Plaintiff did not sock possession of tho pro- 
perty Held also- That the \aluation of 
fho rebel nought in cases com wig undei ^or 
7, el iv rests with the I 'limit n! and not 
with the Cnu it RFP (’HAND CHOSE 
v. SM KSHJRODAMAYI PAKI * 157 

— sic 7, cl f>, Hub-d (a), 

cl 4, nub-el (c), declarator dec^e^ with 
coi sequential lelief what us See Civ ’I 
Proeeduie Code, Oi 7, i II * # 5GG 

^ f 9 0r 1 Sch, t # 

II, which of them applies to an applica- • 
ti on to High Court for refund of money 
deposited for costs of preparation of paper- 
book of the Privy Council appeal 
An application to tho High Oouit for 
refund of money deposited in Court to- 
wards cists of preparation <f3f pa per- bool: 
of a Pinv Council appeal is not on apjdi- 
eation for payment of monev due by gov- 
ernment to the applicant within the 
meaning of sec. 19, cl (xx) of tho Court 
Fees Act and is hence not exempt from 
payment of court-fees. If is an applica- 
tion or petition which wan presented to 
the High Court and consequently it 
comes withm the provisions of Art, 1, 


Pa fire 

< i )L RT FLE,s VCT concld. 

Sdi II ol the Couit, tvet Act and hence 
I iul>e‘ i.> a ice of two rupees J1A RUMS) 
OEHl v. G ORES II W Alt J'VNE . CtC 

— as amended by Bengal Act 

(IV ot 1922), Sch. II, Art 17 (in)— Suit for 
q declaratory decree where no consequential 
relief is prayed, but should have been 
( prayed for— S^rit dismissed under Specific 
Relief Act (l of 187/). s 42— Appeal— Pro- 
per court-tee on msmorandum of appeal.! 

A suit foi a decliutttoiv deuce was dis- 
missed on tho giound that the Plaintiff 
migLd and ought to him 1 prayed, but did 
not piav, foi consequential lcliof The 
Plaintiff .stamped li-s nunuuandum of ap- 
peal against tins decision with tho fixed 
fee pio\ id d bv Ail 17 (in) of Pell II of 
the Couit Fots Act Hold— That in deter- 

in l n i ii vi the t Limii'i of vouit-tees payable, 
the Couit n a ok in < (insider wluthir the 
suit is properly flamed, whethei tho 
Plaintiff is entitled to tlin declaration asked 
for oi what would bo the effect if the 
I Mum lift succeeds in obtaining a declara- 
tmn <is pi«i>(d foi # The Couvt has only to 
heo wheibei it is u nnmommlum oi appeal 
in a Mid tc obtain a docl.untory decree 
wheio no tonsequenl ml relict is prayed, 
and if it is 'u.h a suit, the fixed feo of 
its 20 is su flic lent undo! yn pi ©visions of 
S<h H Ait 17 (in) of the Court Rees Act 
Deokali Kocr v Kedar Nath, I E R 39 
< ti /Ol (1912), refeued to IDOL SRI SlU 
UOKMi NATH JIU v THE NEW 1UR- 
JHIl M COAL ( O . LI) . 972 

COr41T DIES at the enhanced mte prescubed 
b\ tho B* ngal Court Foes Amendment Act 
(IV’ *•! |92j) ii to }k* paid tor giant of 

1 liets of admuustraLon m respect of asseta 
outside Bengal as well See Bengal Couit 
Keen \mendmerit Act . 812 

COURT FEE, payable on a metmmmdum ot 
appeal m a Miit foi a dtelaiatoiy decree 
vdieio no consequential relief jh piayed, 
but should have b°<?n piayed for 
See Oourf Foes Act 972 

COLRT il bound to stav rent uni claiming 
cow's pending decision of appeal m which 
tho question foi cesses foi the previous 
period is in ismk* See Cnil Ihoceduio 
Code sec 10 772 

— if van ioviiw nrd* i parsed liv (ho Re- 

gi^iar m Tnsdvenfv See Piosidencv 
Towns Tiisohenev Ai f . 916 

COI RT S luiisdudion to supeiMslo or recall 
a*rbi(rafjon rofeienco See Civil Vrocedur© 

Code Rih IT cl 3 4 420 

— - — mi lsdiction to vacate an order See 
Pt cm dour y Town- Tmolvewy Act %8 

CRE\TTON of n fivsli putm co-ordinate with 
a putm absadv m exi^lence, if gives tho 
. new ^Jutuid^r uiiy legal right over fho pre- 
vious Rutnidar See Putni Reguhttum 189 
CREDTTBTTTTV of witnesses, matter for trial 
Comd See Will . 797 

CROWN GRANTS ACT (XV of 1895). poo 3— 
family eu-tom, pioof of nnfoeedent to 
ballad if ru!imsfub!° See Oudh Estates 
Act sec. 23 129 

DEALINGS with equity of redemption hr 
mortgagor after sale thereof, admissibility 
ih evulonce See Secondary Evidence . 9 
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DEfJLTTER, com oi si on of into secular pro- 
perty consent ol Amine family lutoioslod in 
the sheba if noecbsai v See Hindu Law 218 
— • , dihuiptinn by owner as, effect of 

See Hindu Law 1033 

DECREE m one's favour, declaring him entitled 
to succeed after widow s death, if conteis 
vested inteiest in estate See Oudh Ebtates 
Act • • 943 

DEDICATION if abMiluto, mIicip i.ioiicity do- 
dicatwl t<> .1 debata, thougU *heba 

of othei debatas pnosinbed See Hindu 

i .218 

Law 

or alienation of a small fi ac- 
tion ot the estate by a Hindu female foi 
continuous benefit of the soul of deceased 
own oi, validity ot See Hindu Law bo3 

„ t pi oof Horn User, though wold 

wakf not used See Khanhahs ' 01 

HELD OF SALE, if may be nullified by sunplo 
suirendei See Secondary Evidence • 8 

DHARMAKARTHA. position of, dislinKuiahcd 
i ix) m shebait oi mohant liu^t A to- ^ 

pei ty * • ^ 

DISCRETION llivon to Muiuop.dilv by Cal- 
cutta M umcipul Ait, it mt> \* Muestiomd 
by tha < ’ourt See Cult utta Muna ipal Act, 
secs 11 (\i). 357, etc . . 1-a 

. ()F JUOil COt KT to decide, 

in second appeal, issuy Omt decided bY 
low oi Com t) Oil evidence on lecoid or re- 
mit same to the lowir touit See Civil 
Pioccduio Code, sees 1(H. etc “■ ° 

ot arbitiatoi to icruso to state 

a bpouial < a>e i“i the opinion ot ttio Oomt 
bee liKi-an \i Initiation Vit, set 10 ** 

EJECTMENT suit f° r i against transferee of 
^^iccCancy holding witnout landlord’s per- 
mission— Estoppel \ Jn a -ml bv piopno* 
toi s of land to tjer l one D camo 

upon the ln’id as a tenaiH, the High Couit 
louml that the laltci, being a raivat, could 
not be ejected without notice to quit 
Pending an appeal b\ the propnetoin 
fiom the docieo of the High Couit to 
the Pi ivy Ouuiuil, the tenant dud and 
lus odnnnistiator sold the lands to M and 
0, whereupon the piopiutois being noti- 
fied ol the sale by petition stated that 
though thev tlul not admit the validity 
oi the sale m M mid (\ they were advised 
that thev should be added as Respondents, 

and on tliei* piavi'i M “'“l C J" 

adilail In n by the pnipili'torn to 
elect M ,nl(l C. on the (pound tlinl the 
lauds b-ms tlio'v o< a lion-ti.uisferablo oc- 
cupancy holding M and 0 had acquned 
no title bv tlioir purcRaao and were t res- 
the Courts in India held that the 
proprietors were estopped by their presen- 
tation of the petition rofeiied to above and 
the statements thoreiu madf from denying 
that M and C had acquned title to the 
lands as tenants Held— Thai there was 
no estoppel the position of the piopuetors 
then and afterwaids having all along boon 
that M and C wore trespasser without 
any title to the possession of, or inteiest 
jn, the lands. DAMODAR NARAYAN 
CHOWDHHRY v. 8. A MTLLER % m 


Pave 

I, LECTION of temple trustees— English law, 

, hsw far applicable in India— Person not 
entered in voters’ list, it can vote { 

Whore the validity ot the election oi 
Daloi or the head piu^t oi the Madhub 
templo at ILijo m Kami up who is elect- 
ed b> the Burdeories whose names aio 
ivcoided m a* list piepiued tor that pui* 
poao was availed on the ground that per- 
sons whoso names were not entered in 
the 1i fa t ot voters weie permitted to paiti- 
cip.ito in the election Hold — That thoio 

was nothing m the scheme ot election 
which oidained that the light to vote was 
depeiuhmf on the entiv of the names ot 
voteas in the voters’ list, noi did it pio- 
vido or fc/Uov\\ m tlio absence of an tu- 
ples dilution to th.it eilect, that those 
not so enteicd could not vote Thfio was 
Ihet m >i e no njtuugompiii of any mamla- 
toiy ii b» sb am Chand Basak v Chair- 
man, Dacca Municipality, I L R 47 Cal 
52t % c 21 C W N 185), HO C L J 270 
l hil 1 )), i denod to Held also— ^ That the 
English common law ot parhamentaiy elee- 
tions should not bo applied to regulate 
the election of temple ^ruMees in this 
count iy though the principles which under- 
lie that law may be involved it they ap- 
peal to the roil it t<§ be in conformity with 
tho luks of justice equity and good cona- 
o’oneo RAGHITNATH SARMA v .11 RAN 


CHANDRA S ARM A 312 

EN FOKCKM ENT of aw aid* in execution, if 
ban suit to 'set aside avvnid.. See Indian 
Arhitiation Act . COO 

ENLARGEMENT ot time for payment of de- 
ficit court-fee older* d by predecessor, 
legality of See ( iviI Fionsluie Code 720 

ENHANCEMENT of rent under sec. 30 (b), 
Bengal Tenancy Act, if depends on the use 
to wdnch the hording m put See Bengal 
Tenancy Act 902 

ENTRY m roeord-of-nghts as to area of 
holding, if conclusive to quest wm 
of dispossession from a portion See Ben- 
gal Tenancy Act 982 


ESTOPPEL-- Mortgagor if may deny title to 
property whifch he professes to mortgage 
and ask for a personal deciee only against 
himself,^ Whatevei inteiest a moidgagoi 
lias in pi opei ty wdnch he nioitgages jh 
bound by tluv xnoitgage and it is not open 
to him to say that he has no inteiest in 
the property ami that consequently tlw 
Com t can pass u personal decree only 
* against him BIIOL \N ATH SEN v 
,* BALARAM DAS 607 

AND VCQIHESCENCE, when 

pucca stnuture^ built bv tenant, without 
objection by landlord See Landlord anil 
Tenant . . 909 

EVIDENCE ACT (I of 1872), sec. 70, execut- 
afct’s admission of his signature, coupled 
with a denial of the presence of attesting 
witnesses, if amounts to “ an admission of 
execution by himself, ” within the meaning 
of the section — 1 '* Execution," meaning of] 

In a suit for enfoicing a ‘ample mort- 
gage bond, the Defendant admitted his 
own signature on the bond but denied 
execution in the presence of attesting wit- 
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EVIDENCE ACT- cbntd* 

lie***?#. JN o attesting witness was examined # j 
«u*a tne !>uu w aw a.sinissud on U?e giouud 
that there was no reiiaMlo evidence to show 
that the bond was executed in the pieacuco 
ot two attesting witnesses* Held, pox 
Richardson, J. — i'hat an admission ot exe- • 
cution is sufhcient jiroof as • against the 
party making the admission and dispenses 
with the necessity toi calling an attesting 
witness or giwng any othei evidence 
Nibaran v Ram, 22 C, W N. 44* 0917) 
and Satis h v Jogendra, 1 L It 44 Cal 
345. a c 20 C W N 10*4 (1916), followed 
Jogendra v Nitai, 7 C W N 384 (1903), 
retain cl to Hut the case diftufcnt 

when the admission of the signal tiro is 
coupled with an express denial tiiat the 
document was uigmd m the pieseiice of 
the attesting witnesses Tho, policy of the 
law makes the common v ol attestation 
oasentmi to the validity oi a mortgage Uiv 
trumont, and n-o admivvion ot execution 
ja elicit i 't* iLtidei wtt /0 ot the Luueiioe 
Act mile h it amounts to an ai knovvledg- 
ment o i tne loinuu validity oi the nistiu- • 
meni. U wit tiie*i)ei miant said* in tho 
present <as> amounted not iso much to an 
admission of execution as a denial oi exc- • 
cution. “ Execution 0 # of a document 
means something molv than the meie sign- 
ing by the pairty It must ceitainly in- 
clude delivery, and it also includes sign- 
ing m the navsenoe of witnesses wheie 
wit msses are ncccasaTV Shame* Patter v 
Abdul Kadir, L R 39 I A 218 s c. 1 L 
It. 35 Mad 607. 16 C. VV N 1009 (1912), 
referred to Vvi Suhrawardy, J —Sec 70 
of the Evidence Act dualities sec 68 of 
the Act but docs not affect oi control sec 
59 of the Transfer of Property* Act. which 
is a laler onictmeut Ifonco it follows 
that whatever may be the meaning, 
technical m oidmaiy, of the tenn ,r exe- 
cution/’ tho word is used in see 70 of the 
Evidence Act in tho sense- of duo exe- 
cution or execution in tho way m which a 
particular document is inquired to bo exe- 
cuted and ad mu ‘-ion of exception means 
execution m the manner in which a dom- 
ment is required by law to be executed 
AR.TTN CHANDRA IlUADRV v KM LAS 
CHANDRA IMS . 263 

. sfc, 92— Ad mi s- 
*UHity of evidence of conduct to pitfre con- 
tract not intended to fie acted upon-lm- • 
possibility of performance.] The Plain* iff « 
brought a suit for the recovery of damages • • 
on account of tho Defendant’s failure to * 
deliver cerium papers under the terms 
of a patm kabuliyat. The defence was 
that during 35 years mocp the execution 
of tho kabuliyat the patmdar* never sub- 
mftted any paper nor did tfee zemmrlaf 
demand the same and that the atipula* 
tion was n^ver in fended to bo acted upon 
Sembfe:— That evidence of the conduct of 
th& parties was admissible to prove that 
the stipulation was never ml ended to be 
justed upon. i,e., from the very Winning. 

Proonath Shaba v Madhu Sudan Bhtiiya, 

L L B. 25 Cal. 603 n c 2 O, W N. 562 1 

(f. B.) (1898), Khankar Abdur Rahaman 


LA TDEiNCE ACT -contd. 

V Ail Haf*, I - L R 28 Cal. 256 (1900), 
Mahomed All Hossem v. Na/ar All, 1. 

L. J? 28 Cal. 289, c. 5 C. W. JN. 326 
(1901), Kailash Chandra v Oarharia, 20 
(J. W N 3*7 (1915> and Mamndra Chandra 
v Durga Sundari, 20 C. W. JN. 680 (1115), " 

referred (o Balkeshen Das v Legae, L. 

R 27 I A 58 ft. c I L. R 22 All. 149; 

4 C W N # 153 (1899), distinguished* 
Held, npon a instruction of the kabu- 
liyat — That the stipulation was impossible 
of perfoimance KAREN DR A L4L 
KHAN v EH OLA NATH J3IJUYA . 336 

_ ... — $ ^ oral 

evidence to show that the consideration 
for a conveyance was more tnan urn sum 
recited in the deed, admissibility ot — A 
party, it competent to prove tnat he had 
committed a iraud-A party, if can be 
permitted to establish a case which is con- 
trary to Ins pleading* ) In a niortKaffe 
Mill tho Plaintiffs sot up , (011 - 

vej ance, tho conn deration lor which was 
stated in the'pliiuit 1o ho R s 3,0)9 Tho 
Defendants alleged Hat the mile had boon 
ej.ee ted not tor Rs 3,060 but lor ivs 2,(#t)9 
and the conveyance, when pioduood, ahow- 
ed that the coiiMderatiun w as 2,000 
ihe Tiaintifis thereupon asked tor have 
to amend the plaint, which being refused, 
tiny adduced oial evidence to show that 
although tho comefnnee recited the con- 
sideration a s Rs 2 OOo, the actual considera- 
tl ; m l w, Es Rs 3,000 Held — That 
( or failuro ot dill miff lit 

Kwui of the consideration may be prov ed 
oudomo to vary lh.< amount of coi.sulma- 
i\hu IU it l ® K '‘' u '" d MiliMltod i« madiuis. 

?i ... : f , 8UC1 a , C0UKSP "’CIO pot mis^ibie 

tlio protoclion afforded by b«i yj of tho 
b-uduieo Act would l«> compkt.K T.nlli- 
lyl. T/ Rama Krishna 

Achil rE, K 5J ‘ ( ’ W3, > <“’l<'W0d. 

Achal Ram v Raja Karim Hossa'n Khan, 
V„® 32 I A m 1 C r L R 07 

n'*-' 1 ' l r w N 177 719(15): Han.fun- 
mssa v Faizumssa, T, T, R fri \ii o Aft 
s p 15 C W N 5H /p m aim j 
G opal Singh v Laloo Lall to C T 
1909), referred to That " ho' pla n, m 
could not be pouuitfod to contradict the 
statement m the umvovance. a , fher-br 
he e-tlcl be permitted to prove (hat he 

fMu,7oo t , Cd -‘ ha ,nw and ^ committed o 
f . ‘‘ ' " rev, 01110=1 of tho country. 

} Pf ri ^ cannot eorne mto Court with 
fraud on M, bps and aak for a relief as 

cJn^l t l ° C onit " P f W not own 

® „ y v f Haworth, 25 Cpliforma 622 at 
V On, referred to Held furthpr— 

doner/ from ff 1 ° Ul<1 i *!, ot bp Pwnntled to 

•ca£ *Wb n , (hp ' r nna to establish a 

a LE H rorfr^ry to their pleading 

J 0 '- lt hed must be secundum *.' 
and mn ^ Krcnuded unon facts 

«1r.KrJ l 3.*!s; ws; 
SOT . s. Mr A'?„s 
g« 3>7 ■sxr-cat 

E«ren Chandra Singh r Shama Churn 
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EVIDENCE ACT-.concld. . 

*»m*uo, H M. I. A. 7 (1866), Mylapore 
jyasawmy Moodnar v Yco Kay, L, it, 
i4 L A 168; a. c I. L. H. 14 
Cal. 801 (188V), Mairaju Lakshmi Venka- 
# yamma how v. Venkatadri Appa Row, 25 
C, W i\. 654 V. c 33 0. L. J 171 (P. 
C) {1920), Nabadipend'a Mukerjea v. 
Madhusudan Mandai, 18 d W N. 473 » 
(19t2) and other cubes interred to. 
ANN ADA CUARAN SID v. HARUOBINDA 


fcUD 


s, 114, ill us. 


4% 


( U ) dtia u,>— sale of estate for arrears of 
» ©venue— Accounts kept tn the Collectorato 
— r’Hi&tnnption that they are correct— Re- 
venue Sale Act IX I of 1859), sec. 37, 4th 
fcxcp Garden/ 1 " weds/ 1 meaning of— . 

Ail important points w i«ue to be decid- 
eu by below to avoid remand.] 

tuulor bfc. Ill, lllub. (#) and (f) ol the 
Lutem i‘A j(U nee Act, the Court is en- 
iuiAl tu jpu^uuie that the accounts of 
anvuis uuc m ubpwi a a revcnue-pa>iug 
Palate U'i)l bv u olei^ in the Collector's . 
oibee uniiei ^lio Mipervibion of tho Collec- 
tor \\ oie conoctly kept until the contrary 
hi proved " 'GfUtleiiy" in tho fourth ex- 
ception to sec ot of Act XI of 1859 must 
mean permanent gardens, and very shal- 
low and small, wells aro not covered by 
tual evU'pam 'l ho, dt stability, m ap- 
pealable casts, of tho Courts in India pro- 
nouni.o, ineij opinions, aB fai as may 
be pi attic able, on all important points 
m older to enable the Judicial Committee 
tu diype*- , id the case finally and ihhs 
avoid a remand, adverted to Tara Kant 
Banerjee v Puddo Money Dossee, 5 W. 

1? P C 63, 19 M I A. 476 488 (1866), 
referral to MAHOMED SOLA IM AN v. 
KUMAR B1 RENDltA CHANDRA SINGH 749 

, s. 154, cross- 

examination of witness though not comn- 
dirvd and dtduied hostile by Judge, 
piopriety of. See Will . * 79 7 

EVIDENCE admitted without objection m 
the trial Court when can be challenged in 
appeal. See Indian Evidence Act, sec 68 134 

• necessary to prove the nature of 

tenancy See Landlord and Tenant 969 

EXAMINATION of insolvent and of creditor 
or his asbigin© under sec 36, whether *and 
when admissible m proceeding under sec 
56, Piosidency Towns Insolvency Act 
Spa Presidency Towns Insolvency Act 611 
"EXECUTION,” (of document), meaning of. 

$es Evidence Act. sec. 70 ... ... 263 

— Court, power of, to enlarge 

or alter decree with consent of parties. 

See Civil Proceduie Code, <% 47 . t .280 

EX PARTE award by arbitrators, when may ‘ 
be act aside by Court. S8e Interest on 
award. ... ... 933 

EXORBITANT interest, if one of the ordinary 
incident^ of* tenancy. Sea Interest at Un- 
usual and exorbitant rate, etc .. 502 

FACT, Issue of— Reversal of judgment of trial 
Court on appeal, upheld— Oral agreement 
to pay a dower of a lakh of rupees alleged 
to have been made at marriage which took 
place $8 years before suit— Nature of 


FACT— conc/d. 

* evidence 9 needed to establish case | 

Wneic the qruation was wnether at the 
Fiaiimtt's mamage with hei deceased hus- 
band, which tuoh place 36 years bcioie this 
i auit against his estate tor her Uowoi 
montj, the Jatter had vei bally agioed to 
d dower ol a luUi< oi rupees Hem— Ihat 
m view ot the tact that the Flam till’s case 
came (in the absence ol documentary e\i- 
denco) to nst entirely on the letoiiectum 
ol pei sons who weie prebont at the inam- 
age. tJbo evidence oi the ugicemeiit had to 
be clean and convincing in order to estab- 
lish her claim against her husband's estate. 

That thqjMgh it app ami that the social 
standing ot the ITuintitl’s family was 
much below that of her husband's m whose 
famil\ the customary dower of females was 
tinned to be f a land* of rupees, a** tho 
marriage appeared to be a love match, 
there was no inherent linpiobabilitv m tho 
husBand, infatuated as he seemed to be 
with Jv^r, agreeing to such a huge dower if 
tho Plaintiff's relations ms-sted But in 
the absence of ev ideuoe #>f such insistence 
and having logard also to the generally un- 

* flutisfactoiv character of tho evidence ad- 
duced by thj Plaintiff, the Judicial Com- 
mitted ag»ei‘ti i u. ihe High Court m dis- 
in.ssmg the suit though *ho same had 
b^n decreed tn the Original Court 
MCS AM MAT HAFIZ AN BIRJ v. MUSAM- 

Af AT SURA BIBI 854 

FEES not allowed on taxation* if can be re- 
tained by solicitor. See Solicitor and 
client . . 537 

FINDING OF FACT, High Court if may in- 
teifero with, m second appeal, when tho 
decision r<y*>. on inference from documents 
See Thakbust isiaps 925 

* GARDEN " in sec. 37, Revenue Sale Act, 

meaning oh Sea Evidence Act . . . 749 


GENERAL CLAUSES ACT (X ot 1897), sec. 

3 (26), ** good tuitli/' definition ot, if ap- 
plicable to Indian Contract Act (IX ot 
1872) See Indian Contiact Act, secs 99, 
etc. * 231 

GENERAL PROVIDENT FIND RULES, if 

apply *to State Railway Provident Fund— 
State Railway Open Line Code, Vol II, 
App, I, r. 30 and r, 22, money standing to 
the credit of a retired State Railway officer 
s in the State Railway Provident Fund, If at- 
tachable in execution of a decree—" Com- 
• pulsory deposits/' significance of- " Dis- 
/ •charged/' meaning of— Civil Procedure 
Code (Act V of 1908), s 60 (1) (k) and 
Provident Funds Act (IX of 1897), *. 4, sub- 
#. (1), If exempt “ compulsory deposits ” 

In Railway ^Provident Funds from liability 
to attachment ] A eum standing m a State 
Jtailw'ay Provident Fund to tho credit of 
a person who was formerly in the employ 
of a State Railway but had left the service 
of the Railway, was sought to be attached 
In execution of a mouev decree* 
Held— That the Rules regulating the 
General Provident Fund do not apply to 
the State Railway Provident Institution, 
which is governed bv the Rules contain 
«d in tho State Railway Open Line Code, 

Vol TL App, T, The amount at Hi* 
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OENERL PKOVT FIWB ft I LBS* concld. 

cvncid. 

ci edit oi the aioieyuul oflicor which ton- 
aistcsd entirely of deposits winch when 
they vreie made were f ‘ compul&ory dt>- 
pc&ils ” within tho meaning oi i 30 of 
the latter Kules mid of hhe Provident 
Funds Act, way exempted fiom liability 
to attachment under the said r 30, lead 
with sec 00 (1) (k) of the Civil ftioceduie 
Code and see 4, bub-sec (1) of the Pro- 
vident Funds Act That the fact that tho 
deposits became icpavablo to tho ollicoi 
when ho left the hhko did ndt lemovo 
them fiom tho category ol < ompulsor* do- 
posits Per Richardson, J - -A tompulsoiy 
deposit in a deposit which goes into 
the fund as ft compulsuiy deposit and 
is at that date Received* and classified 
as such, and there in no ground for 
a difleumt classification off such deposits 
or a different doscnption being* ap- 
plied to them aftoi the offueiV death or 
xetiroincnt As long as the deposits Mib- 
fljst in tlie fund, so long, at any lato, both • 
as matter ol fegnl confine tin# and in 
the common and oidmury wav of speak- 
ing, they aio propel Jy and coirectly do-* 
scribed ivs compulsion* deposits in this 
respect no dibtinction exists between tho 
deposits macte by the depositor himself 
on the one hand and tho contributions m 
respect of those deposits ^nd tho mteiust 
or mcicment accrued ou them on tho 
other Veerchand v B. B. & C. I. Ry , 

T L ft ‘30 Bom. 250 (1001) and Miller v 
B. B. & C. I Ry., 5 Bom h ft i54 (1003). 
followed Seth Manna Lai Parruck v Jain, 

I. L. ft 35 Cal. 641 s c J2 C W N 

633 (1906) and Hindley v JoylNarain, I L 
R 46 Cal 902 b c 2t C *W N 288 (1919), 
referred to The word " discharged 3 * m r 
30 does not necnssanlv mean dismissed ' 

It is wide enough to include the case of 
a servant who has been permitted to 70 - 

tir<* or take his dischaige Per B B 

Ghose J. — The deposit did not become 
" pavable on demand ** by teason of the 
fact that it became payable under the rules 
on on© of cei tain events happen ug* after- 
wards TFTB SECRET \ftY Oft <?TATE 
FOR TjOTHA IN rOTTNOIL v. KM 
KUMAR MOOKEKJEE 473 

GIFT, inter vivos, conditions of Sie Oudh 
Taluqdar . • * 53 

HALAI MBMONS of Porebunder— Succession # * 
governed by Hindu law, as customary la*T, « 
though opposed to Mahomedan law — 
Judgments as evidence i Held -That the 
High Court has correctly decided that, in 
th© matter of succession the Ifalai Heinous 
of Forebunder aro governed by Hindu law 
engrafted a custom on fhf Mahomedan 
law. although not 311 accordance with llio 
rules of the Koran Judgments of tho 
Courts of Porebunder, dealing wuth ques- 
tions of secession among tho Hahn Mo- 
mons of Porebunder, do not settle the 
question but are good as evidence 
KHATHBAt v MAHOMET) HA.TJ ABB 774 
HTNHU IjAW— M itakshara— Mortgage of ar* 
cestra! property, when hinds descendants 
fif absence of necessity and consent— “An- 


Tag& 


HINDU LlW—contd. ‘ fl 

teccdent debt,'’ what is— Mortgage illegally 
effected, if may support subsequent sale as 
for ‘‘antecedent debt Pious obliga- 
tion '* to pay, if arises in father’s life-time.j 
Thu antecedent debt for which m tho * 
absence of justifying necessity a Alitak- 
ahaia Hindu can moitgage ancestral pro- 
* party without; the consent, oxpioss or im- 
plied, of his descenduntH who nr© hia 
eo-pai cruets in the prop'rfv must be 
quite (bstunt fiom the debt inclined in 
the uioitgago 111 fait as well as in time 
It must, as laid down 111 Sahu Ram Chan- 
dra v Bhup Singh, L ft 44 I A 126 s c 
21 (J W N 698 (1917), be inclined wholly 
apuit fiom tile owneisliip of the 
lomt .estate ut the security attended or sup- 
posed to be available bv such joint estate 
Jogi Das r Gaijga Ram, 21 C W N 957 
(P C ) USB 7). icforied to A mortgage of 
ancestral piopeity etfortrd bv the ancestoi 
without ncceNNity and without such ^ous^nt 
and not fin» an antcculeut debt iw the 
above sens© cannAt, oil tin* pnnciplo of 
" anteccilont debt/’ form the consideration 
for a sale of such piupcity subsequent to 
the mortgage ’idle doctrine of * pious ob- 
ligation” cannot be invoked in the life- 
time of Ihe father of tho ikusoti sought to 
be charged OH FT RAM* v ft AM SINGH 150 


# T rust — Debut tei — Property whe- 
ther given absolutely to idols or to indivi- 
duals charged with their maintenance— 
Jrust, private— Civil Procedure Code (Act 
V of 1908), $• 92, scheme of management, 
If may be framed under- Administration 
suit, order in, based on particular construc- 
tion of Will— Construction, if icy judicata } 
Tho question way whether the toatatrix 
by hei Will intended to make a gift of cei- 
tciui piopcitiiN to uloK 01 to any person 
or pci sous chaiged with tho maijitenaiico 
of the idols Held --That arcoi ding to tho 
True const ruction of tho AVdll the propei- 
tiea uoie givm absolutely to hei gtandson, 
U, charged vuth tho porfoimanco of tho 
w'orshij) of tho deities That no heritable 
shebaitship wcus ©stable hod by tho Will. VI 
having been appointed shebait dm mg lm 
Iife-tmio, and that aiter his death, theio 
b»i)g no express provision made for tho 
worship, tho necessary duties would have 


10 uo penoiinm oy mo pei« 0 U 8 propel I y ap- 
pointed for that purpose That th* gift in 
tpustiun oas ia effect a private trust *to 
whuh the proviylone of set* 92 of the Code 
of ( *1 vi I Procodine did not apply and con- 
nequently a w'herne for its administration 
was inappropuatc A direction given, in an 
adnwm-trahrm a suit has the effect of an 
ordir binding all parties and determines 
ihe construction of tho Will to which it 
tnves effect no t B at after the Ians© of tim© 
mwessarv for appeal if become^ final and 
concbmv© Peareth r Marriott, 22 Oh. 

Div 182 at p 191 (1882), referred to. 

r 8Wrr v ' PVmA CHAM. 
BKA ftASAK . . . I7A 


'***»'* — - Mitakshara — loint family pro- 
hecty Claim bv a member* of a share and 
reference by all to arbitrator for partition, 
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HINDU LAW— con id. 

if effects severanc# in interest— Safe by co- 
snarer, if may be attached by other co- 
snaters on the ground of want of consi- 
deration.) It m settled law (hat m the cafi>n 
ol a joint Hindu iamiiy tiubjeci to the law 
of the Miittkshaia, a bvveiiuico of estate is 
ectectod by an unequivocal declination on 
the pait of one ot the joint tn^doia of his 9 
intention to hold Ails bhaie svpaialely, 
even though no actual divibiun takes place 
Whole JN «i mainbei ol fouch a family, 
claimed las liaJf-sshare ol tho aiicostJal 
propel tv, and after dibcussion all the joint 
hoJderrf feigned an ugi commit appointing 
one Ci to paititioii the piopeily agmung to 
accept whatever partition he might make 
Held —That this claim and agi cement 
were sufficient to eihet a severance m lu- 
teie^t and to pi event the share of N from 
passing by buivivorship 'liiat the subse- 
quent division of the piupmtv between tho 
co-owneis which was act opted by all paities 
and was not alleged to be unfair could not 
be dMuib'd, and a sale by N ol his bhaio 
to tho Plaintiff* could not be set aside 
on the alleged ground of want of considera- 
tion at tho instance of joint owners, but 
only fif at all) at that of the vendors re- 
presentatives but thui any proceeding for 
that purpose wuts statute-barred ai tho date 
of the suit 8YK1> KAR^tt v. JORWAR 
SINGH 179 


; private debutter property, con- 
version of, mto secular property by consent 
of family members — Consent of entire 
family interested in the tdicbu necessary— 
Acts and dealings of bhcbails whether suffi- 
cient to change the cnaracter of the d^- 
buttei property— Property dedicated to a 
single debata, though sheba of other 
debatas prescribed— Dedication, sf abso- 
lute.! Tho consent ot all persons mteiested 
m a uiivale vi family debutter wlrnh nmv 
convert the debutter into bctulai piop^rtv 
must be distinguished fium acts which may 
amount to nothing more than a bleach of 
trust It is not tho shobaits only who by 
their dealings can give the pioporty a differ- 
ent turn The persons who by their con- 
sent can convert the debutter property into 
secular property are tho members of tho 
whole fanvly, male and female, interested 
in the worship of w r hich the shebaits are 
merely managers. It m not dealings with 
the property which change the ouginal 
debutter character, but it jr the consent of 
the entire family interested m the sheba, 
though dealings subsequent to such oon- 
e°nt may under circumstances be evidence 
of consent Wheie property was dedicated 
to a particular debate, and the surplus of 
the profit? thereof was also directed to *be 
Invested in the name of 01 emploved m ac- 
quiring other properties for the same 
debata, tho dedication was absolute ia 
favour of the debata, although the income 
was to be devoted to the sheba of other 
.t , TsmvurOTTON GHOST*; v. 
STDDHKSWAR THJHAY 
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Mitaksbara— Woman's estate— 

Powor of alienation — Legal necessity— Com* • 
promise by limited owner, when valid.] 


HINDU LAW- contd. 

•Tho necessity for which a Hindu woman 
in pofewoafeion of piojjoi tv a limited owner 

cub alienate such properly docs not mean 
actual compulsion, but the kind of pressure 
which law recognises as s^nous and suffi- 
cient A compromise made bona fide for 
tlio benefit of thb estate and not tor the per- 
sonal advantage ot tho limited owner will 
bind the reversioner just as much as a 
docroo on contest Mohendra Nath Bis- 
was v Shamsunnessa Khatum, 21 C L J 
357 (1911), approved Katama Natchiar y. 
The Rajah of Shivagunga, DM C A 539 
( 18t>3). Ta^inee Churn Gangcoly v Watson 
A Co. *32 W il Civ.iJl Hi (1869) Khunm 
Lai v GobiYid Krishna Naram, L R 38 
I \ 87 sc 15 C W N 545 (1911) and 
Imrit Konwur v Roop Naram Singh, 6 C. 

L K 76 (1880) , « rtfeiml to RAMSITM- 
JLtAN LMtASUJ v. Ml-. ST SJIYAM K LI- 
MA It F .. 269 

r Widow in possession of hus- 
band’s estate as limited owner— Sale to 
pay off mortgage debt due by husband— 

• Purchaser if bound to see to application of 
pui chase rfioney— Speculative purchase not 
necessarily sham— Widow if bound to sell 
property in bits— Valuation, proper 
mode of.) A widow ol a sepaiated Mitak- 
shaia Hindu bold propei ly belonging to her 
husband's cwtato in her possession as limi- 
ted owner for Rs 5,300 in order to pay 
off Rs 1,588-2-2 due on two moi fcgages exe- 
cuted by her husband The, balance of 
Rs 711-13-10 was appropriated by the 
widow to reimburse herself for expenses 
pi ev loudly incuncd at the marriage of a 
daughter of the husband « bnother Held— 
That the sale was not invalid because a 
portion of the*tnm*ha 5 *e monev (Rs 711-13- ^ 
IQ) was spent on if pm pose which did not 
constitute a legal necessity, as tho pur- 
chasers wore not bound to see how the 
widow applied tho purchase money That 
the tact that the purchaser was able to 
realise a rnuh larger sum by selling the 
property bit by bit to cultivating raivats 
did not establish that the sale bv the widow 
was mcos<-a?ilv improvident, as it was 
not ren «»op able to suggest that the widow 
should have gone about endeavouring Ho 
find poisons who would purchase the pro- 
perty in small (Quantities That though 
the purchase bv the widow's vendees was 
speculative the sale was a genuine and 

* not a ‘.ham sale The price at a private 

**aV' of a considerable extent of *1 and pur- 

* chaM'd in lump would depend not so much 

on tho valuation of its component parts, 
valmbiWl on a, regular scale as on the 
iv f-d* of tho vendor for mon*y and the 
competition fi't lands in that local rlv at 
vim*timo of ih® dib' MFIMT PVTAVOI 
TTftPT r MAT \TY\TT\ MUPVTJAR v. 
NATN\RT\V\N , 

— Alienation bv female owner 

with limited interest for relienou* purpose, 
how far bind*! the reversion— Nectary and 
ontiona! rdimous acts bmits within which 
each 1$ binding — Dedication of a small 
fraction of the estate for continuous Ww- 
tu of ♦be sou! of deceived owner y"Md*tv 
of.] Hindu law rcoogn^cq the vuiianv Of 

4 
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HINDU LAW~contd. 

the dedication or alienation* of a small 
fraction of the property by a Hindu 
female for the continuous benefit of the 
soul of the decoancd owner The Hindu 
eystem rocognisos two sets of religious 
acts. One is in connection with the ac- 
tual obsequies of the deceased and the 
periodical performance of obsequial rites 
prescribed in the Hindu religions Jaw, 
which are considered as os&ential for the 
salvation of the soul of the deceased 
The other j elates to acts which, although 
not essential or obligato? y, arc* still pious 
observance which conduce to the fcdiss of 
the deceased's soul ttfilh reference to tlio 
first dass of acts, the powers of the Hindu 
female who holds the property are wider 
than in respect of the acts winch are 
simply pMius nnd* if performed, are meri- 
torious so far as they conduce to the spiri- 
tual benefit of the deceased In one 
case, if the income of tho property or 
the property itself, is not sufficient to cover 
the <exponseB, she is entitled to sell the % 

whole of it «In the other cam. she can 
alienate a small portion of the property 
for tho pious or charitable purpose she 
may bare in \ icw # TCTTNTVA’R SAT? T) ATI 
SINGH v, KVNT TiHHAHl L\L . 6 r >T 

- . — • ~ *-Mitakshara— Madras Pro- 

vince— Adult members of jo<nt family in- 
curring liability* in connection with busi- 
ness not joint familv business— Joint 

family property belonging to them, if 
bound— Minor member’s liability. 1 , In 

the Madras Presidency* m-etnbeia of a 

j'omt Huidu family cannot escape fium 
liability to perform contracts entered into 
by them on tho giouud thdt%h*ir contracts 
wore not such as woulft bind the jomt 
family and that they had no property 
otl ci ilna that which wab the property 
©f the joint familv Deuces made against 
Buch members upon &ucb conti acts can be 
executed against their interest m the 
joint family property A contract pur- 
posing to havo been ej.ccu%>d bv an adult 
member of a joint Hindu family as the 
guardian of a minor member does not 
bmd the minor or his mtereA m the 
joint family property, when the business 
for the purpose of which tho contract was 
entered into wns not a busiae«w of tho 
»oi«* 4 ' 1.1 lv V M RATUSIVA MUM- 
UTAn v A T? IT A IKE FAKEEE MA1T0- . 
MED 8 ATT & SONS . # <77 

Conversion to Hinduism, * 

ancient, how far abrogates non-H*ndu tii- 
bal customs— Survival of such custom, onus 
of proof as to— Custom of # non-adoption— 
Primogeniture, custom of, prevalence of, 
if indicative of non-adoption of Hindu 
social usages and law,] In regard to 
ancient conventions to Hinduism of non- 
Hindu Indian tribes, the Judicial Com- 
mittee have admitted tho possibility that 
they might carry with ihem abrogation of 
former customs, though sumo such custom 
may continue as survivals along with the 
general Hindu law by which they may 
come to be governed, On the evidence, 


HINDU LAW-contd. , 

the Judicial Committee agreed with the 
conclusions of the Hijfh Court m th» ’ 
case, that the clan m question, even 
supposing its origin to be not Hindu, nod 
adopted m general not only Hindu religion 
and Hindu social usages, but also the 
Hindu Uw regulating the succession of 
r landed propel tj, and this though there 
nere btill some relics of non-Jlinduism. 
The Judicial Gommittoe also affirmed the 
finding of the High Court that a custom 
of non-adoptiou did not survive i ho gene- 
ral adoption oi Hindu religion, social 
usages and law which took place about 
a hundred yeaia ago The custom of pri- 
mogeniture is usually found to exist where 
the estate belongs to a King or indepen- 
dent Chief or even a semi-independent 
Chief of sufficient importance The cus- 
tom in such & case affords no indicias 
whereby to determine that a family does 
not follow Hindu law a whole, merely 
bocause u* Hindu law an estate only 

becomes impartible by custom and that 

custom lias in each case to be proved. 

8 \ TTDEO N4HATN DEO v KTSUM 
Tt ITTVf ART / 901 
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One member mortgaging 

joint family property oq representation of 
his competence, jf can afterwards invoke 
the title of another member m order to 
defeat the mortgagee or his representatives 
- t jto >pcl — Share of another member sub- 
sequently inherited by said mortgagor if 
• bound by the mortgage— -Burden of proof 
as to knowledge ol true facts, whether on 
mortgagor or mortgagee— Assignee w*th 
notice from person without notice, posi- 
tion of j Two membwa of a joint Hindu 
iamilv, for family uocewlies, mortgaged 
Home of tho joint family properties, l ti- 
pi es* ntnig that they wcie entitled to deal 
with tJm u hole interest One of them 
mhcutwl the ‘Jiarih of the other members, 
and aftei tho properties who sold in exe- 
cution of tho moit gage deciee, he brought 
a suit for the recovery of the shares of 
the member who had not joined m the 
mortgage Held— That having regard to 

the i epresent ati on made m that mortgage 
by tho Plaintiff, he must be bound 
ffv the estoppel created by the statement 
and it was not open to him to assert 
. that, the sliaie of the member who had 
not joined m the mortgage was not bound 
bv ihe mortgage Ranga Rau v. Bhava- 
yanni, I L Tt 17 Mad. 473 (1894), distin- 
guished, That m view of the representa- 
tion as to the competence of the mortgagor 
to # dettl wdh the share of a member who 
was not joining jn the mortgage, the bur* 
dni shifted on the mortgagor and those 
claiming under him to show tho mort- 
gagors knowledge of the true facts. If 
tho original mortgagee did not know, tile 
mere fact that the person claiming through 
lnm rrmv have known, does not prevent 
the latter g*u t mg n good title to the prtw 
itiCs and reiving on the estoppel which 
jho original mortgagee oould have set up 
•against any claim by the* Plaintiff in any 
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HINDU LAW^tontch 

suit. WABODA FEOSAB BANKRJEE v. 
GOSTA BKHAJ8I HAiSllA . ...^ 

^ — — , — Succession— Disqualification of 
Mt^Ortus--*Lepmy l when disqualifies*] 
The pTQbumpUvn of Hindu law is against 
disqualification,, and the burden of proof 
of disqualification lies on a person who 
fteehs to exclude anathor who fcouid be an 
hen. should no cause of exclusion be es- 
tablished, and where if is contended that 
a person is excluded from inheritance by 
reason of disease, the strictest pi oof of 
the disease as will disqualify hnn at the 
time* the succession opened, will be re- 
quired The later Ilihdu law-books 

generally lay down that leprosy, to bo a 
ground of exclusion. must be of the samous 
or ulcerous and not of the ana^ihetic type. 
SURENDRA NATH DE v. ASHUTOSH 
NANDI . . • ... 959 

- Dayabhaga— Mixing up of 

joint and separate property — Presumption 
that property acquired out of mixed fund 
joint property.] The geweral pi esumphon 
that .arises when members of u joint family 
who have control over the joint estdte 
blond that estate with properly in which 
thoy have separate interests is that the 
properties acquired with such mixed up 
funds are intended for the bonetit of the 
joint family There ig* no difference m 
this respect betwoen a case where the 
ftopnrnlc estate m brought into the joint r 
family Recount ag in Suraj Narain v 
Ratun Lai. L R 44 T A. 291 s c 21 C. » 

W N 1095 (1917b and a case where joint 
family property is brought into the 
separate account** RA.TANI KANTA 
PAL v. .TAOA MOTTON PAL 997 

Madras Presidency— Mitak- 

shara— Succession — Illegitimate son and 
widow of deceased Sudra, share ot.} 
Held— That tho High Court of Madras 
was right in following in this caj»e, in 
which the competition was between an ll le- 
gitimate son and tho lawfully wadded 
wile of a deceased Sudra. the course of 
decisions m that Court according to which 
they aie to divide tho inheritance in equal 
shares, the illegitimate yon being entitled 
to one-half of what ho would, have taken 
had he boon legitimate and not one-hajf 
of the other participant’s shate. Gangabai 
v. Bandu, I L. II, 40 Bom. 309 (1915b 
explained. Though the widow is not nam- • 
ed*m the text it is well-settled that as a 
preferential heir to the daughter's son she 
is included among those who share with 
tho illegitimate son. KAMTJLAMMAL v. 

I B. K, VISVANATHASWAMI NAIC- 

, , ... ... . , 1021 


— — — * pebutter-* PI anting of ftacred 

grove on consecrated gnound. if « 
religious purpose— Panch aba ti— Idol, es- 
tablishment of, if essential— Debutter, des- 
cription by owner as, effect of.) Plant- 
tag holy trees on ground consecrated for 
the purpose is & valid form of dedication 
for a religious purpose according to Hindu 
law. Dedication for “ Panchabati” up- 
held in t hip case as valid debutter. To* 
enact a valid debutter it is not necessary 


HINDU LAW— oondd. 

# to establish •the image of an idol, dll that 
is essential is that the religious purpose 
should be clearly specified and tue pu>- 
peity intended toi the endowment set apart 
tor that object. 'Ike clc^ignation ot pro- 
perty as debutfcer is not conclusive though 
valuable evidence of tho intentions ot tho 
founder. CHANDRA MOJiON (iUNtiU- 
LI v. JNANENDKA NATH if VNEKJLE 1033 
• Alienation by document exe- 

cuted over 40 years ago— Recital of legal ne- 
cessity not challenged by reversioner , value 
of, as evidence — It alienation can be im- 
peached by a third party— Transfer of 
Property A r n t (IV of 1832), sec. 43, where 
applicable.] Wheio a Hindu widow sold 
her right, title and intend bv deeds ot 
bale executed ovei 40 years ago foi legal 
necessities as re A ted thdlein and the tran- 
saction was not challenged by her then 
next reversioner duiing her life-time 
Held— T1) That the presumption ot there 
having been legal necessities as recited in 
» tho sale deeds stood unrobutted, and (2) 
that the %ale being voidable only by The 
reveisioner turnspit, any person other than 
the reversioner could not impeach it 
Held further — That Pipe. 43 of the Transfer 
of Propertv Act did not apply to persons 
who merely signed a sale (hied whereby 
another person who has no title professed to 
transfer the propertv as her own JA DE- 
DAL! SHEIK FI v RROSANNl KUMAli 
NALr * 433 

HUNDr executed by loser of bets on racing 
in consider nfi>en of his name being with- 
drawn from the R C T C , and preventing 
his being ported os defaulter if ran be 
sued upon itiAl whether the consideration 
is loenl See Belting looses . 442 

, IDENTITY of cause of action, test See Civil 

Procedure Code, Or 2. r 2 673 

IDOL, whether may be a subject of gift or 
devise See Rights ot shebait 684 

ILLECUTJMATE SON and widow of deceased 
eudra. shares of. See Hindu Law 1021 

IMPORTANCE of* evidence of when and how 
Will found See Will, proof of 485 

IMPOlATAN'l' points jn Iloilo to be all de- 
ndid by Courts below to avoid lemand 
See Evidence Act . . . 749 

INDIAN ARBITRATION ACT (VII of 1918)- 
Indian Stamp Act (II of 1839]. s*. 35, 3^ 

• and Sch. I, cl. 5 (c/— Arbitration proceed- 
* irqjs — Award made on submission not 

stamped, whether its validity may be chal- 
lenged in suit to set aside the award.} 
Where the Plaintiff and the Defendant 
subtitled tbeiy disputes under a contract 
to arbitration by a document which did 
no(i # bear any* stamp and the arbitrators 
having made their award m favour ot the 
Defendant, tho Plaintiff brought a suit to 
set aside tho same and contended that tho 
award waa invalid, inter alia* on tho 
ground that the document containing the 
submission did not bear any stamp, 
Held*~*Tlmt the award was valid and its 
validity could not be challenged on the 
ground that the document containing 
the submission did not bear any stamp. 
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IK DIM* ARBITRATION ACT contd, ' # 

Per IS undersoil, C J -‘liio* submission 
Laving been admitted m evid-nco by the 
arbittatois, it was uot r>p rt n to «ithd oi tho 
parties to call in question such admission 
}i\ tno aumratiou pioeeedingN on the 
ground that the submission had not been 
dulv stamped The aw aid thontuie was 
a valid award and it was not open to the 
Piamtift to lelv iqum the ia<t that the 
submission was not stain pod tor the purpose 
of showing that the aw aid was invalid 
Per Kirhurdson, J — <>nco an mstm- 
merit is admitted m tvulence »n any pio- 
©eeduig eithoi under see 01 3(> ,ot the 
Indian Stamp Art it s available in 1 licit 
proceeding for all pm poses ns if it had 
been properly stamp, d at the outlet Th© 
pr»<,ei dim* will go through to a valid ter- 
mination and cftfmit affoi wauls bo chal- 
lenged for want i»i juii'-du tion bv reason 
utf non-compliance with the St a nip Act 
Sec 36 would be eulirtly nullified if on 
the conclusion of flio proceeding m which 
the instrument is admitted, (he proceed 'ng « 
could b ' «ok aside bv a separate pio- 
ocedmg initiated bv one of the parties on 
the solo giound that the person having 
authority to receive evidence had admitted 
or acted upon an unstamped or insufficient- 
ly stampgd document RVNO L\L 
KALOORAM v KKD \R NATH KEKRT- 
WAL # .* 5X3 

, (IX of 1899), 

l». 9 (b), 14 and 15-— Agreement by contracv- 
»nfl parties to refer dispute to arbitration 
under tei tm. inconsistent with s. 9 (b)— 
Arbitration under the section, ultra vires - 
Award if may be question^ by su't— En- 
forcement of awara in # execution, it bars 
such suit— -Consent order to ab.de by deci- 
sion of Judicial Committee— Objection to 
jurisdiction if enterlainable upon appeal 
from order.] Bv eleven oontutels, bearing 
various dates, Appellants aguvd ho buy 
from the Respondents a number of bales of 
juto of celt a ri specified quality The con- 
tracts wure all m a loim ffppiovcd bv the 
Calcutta Bal*d Ju + o Association and pro- 
vided that anv dispute* 'h.dl be k trued to 
arbitration ui atcouiance with the Rubs 
and Bve-Baws cmkrsed on the contracts, 
under one of which, where ope of the 
parties to a dispute failed to appoint an 
arbitrator within i he time Infilled, the 
Cha»rman of the Association was to np- • 
point an arbitrator on behalf *s f the flit-* 
faulting paitv The contracts fuith^r 
provided that both arbilratois and nmpue 
must nervous engaged in the Baled 
Jute Tiado and that then award * hat! b' 
final, sublet t onlv to a i lglit of anrn.d to 
the Commit tee of th# Association 
Hflld*— That this agreemint wmn quite 
inconsistent with <*to i) (b) of the Indian 
Arbitration Act, under whi,h, on tin* 
failure of one partv to an mint an .lrbitra- 
tor, the decisi n ns to be bv a single arbi- 
trator chosen bv the <dh*r party ontv, 
whttreaa under the mrriemcnt in question 
in everv cn-e of such failure— which in- 
'fSndef* a failure t.v armunt a -nhsfitnb'l 
arbitrator on the death or refin men t of 


INDUN AIlUTTUVTION 4CT— contd. 

an Aili.iiauii onjjinalty tippomti cl— there 
w ,.j e always to be two arbmntors, one ap- 
pointed by the pax tics and the otiiei by 
the ( iianrutin on bihalf of tli© other 
p.iitv Inder tho ngieemcnt, moreover, 
iiio decision was to be bv a domestic tribu- 
nal constituted of men engaged m th© 

« tiado and frlie dicibiou was to bo Hubject to 
an appeal U» the Commit toe wi tho Associa- 
tion That an aw aid made bv a single ar- 
bitialm appointed by the Appellants alone, 
upon tho 1 ailure ol the Respondents to ap- 
point an .11 Inti at 01 as required by tho 
terms oi the agreement, at* ling undei sec 
9 (b) ot the \i bit r it ion Vet was without 
jurisdiction Anv objection to an award on 
tho ground oi misconduct 01 irregularity 
oil tho part ot the aibniator ought to bo 
taken bv motion to sjt aside the award 
But wbiie it alleged thet an arbitiatoi 
has act'd wholly without jurisdiction, his 
award can be quc-uoikd in a muL bi ought 
lor that pyrposv' The fact th.it tho award 
has be*»i c*ni irc^d bv execolum undei m*c 
li is no bai to a suit to 3mvt it deviated 
void and for consequential lelief. 

Whole the High Cunt on appeal 

havmg do* laied tlie aw aid vmd, with the 
consent oi pail us, 01 doled the Appellants 
to U'jmv to the Ki students a sum of 
nionov which th«^ Ki'sjHmdents had paid to 
tliem in cxeuitmii (»J tlie aw aid upon an 
uiub 1 taking by the Respondents to lelunt 
the amount it the aw aid should l>e found 
valid bv the Judicial Committee on appeal* 

• Quaere —W h(‘t nci anv tindnncal objiKtion 
uw t r* the junsdiction of the Court to 
que-tem the aw aid could bo mamtainecl 
In fore the Judicial Committee having le- 
gate! te the fact that the oidet appealed 
fjom vs as ho some evtent a, con%mt ordei 
and contemplated that the question of the 
validity of tho award should be finally 
determined bv tho Judicial Comm it to©. 

R 1) S\S^no\AC<) v. RAMDCTT RAM- 
KrsSBN T) \S .666 

( s 10— Powfir 

of an umpire to state a special case for 
opinion of Court, whether compulsory — In- 
terest, if may be awarded after date of 
award.] Whoro iri a refeience to arbitra- 
tor! under the Indian Arbdration Act, one 
M the parties asked the umjuip to state a 
special case for the ommon of the Court 
under sec 10 of the said Art cm the con- 
M i action of a certain clause in ,the 
contract m question and th© umpire 
infused to do s.> and made his award 
Held — Thai it was m (h^ dnscretion of 
the umpire to i»*fu^e to state a special 
env- (he opinion of tho Court and 
to decide tlie nf,mt of law himself and that 
his refusal did rnd amount to misoondtict. 

Sec 7 of the Arbitration Act. 1889. 52 
and r >3 Viet c 10. and Russell on Award 
♦ Arbitration 10th Ed., p 175, referred 
to where the umpire awarded damages 
o* mhercst thereon unhl payment: 
Held— That ho was not entitled to 
award interest subsequent to the date of 
# the award and that the award should ** 

• n©m 1 tted to hun for m>onai deration. Itl 
re: Morphett, U h J Q R 259 (1845), fol- 
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INDIAN AKlllTI? ATION ACT-Concld. 
lowed. NtCWDUTHAI NAKSA1UA 
TATA SONS LTD. .. *9* 

, geo, 15, assignee 

of an awaid tiled an (Joint, it can execute 
it See A*si{;nee ol an award, etc . . 660 

INDIAN CONTRACT ACT (IX of 1872). sec. 

20 ignoiunto ot notice published by Cal- 
cutta lmpiovemcnt Tru&t affecting pi em uses 
«sold, whether amounts to “ mitoke a& to a 
matter of fait ensoutial to the agreement 
See Calcutta Improvement Tiust Act 639 

J: . MH.- 2j. agioi- 

inent between plenum amt client ioi toes 
lor prole'- oioiifui scivice, ii eon be treated 
a,u vviuuin uio Hvt,po ol oe« .Legal liacti- 

tioneis Ait * . 4 

— , s, 73 — Measure of 

damages— Contract to deliver, breacn of— 
Goods not shown to ha«c been intended for 
a particular customer— Measur® ot dam- 
ages, it difference between contract and 
market rates or between contract rate 
and rate expected fr^m customer.; # 
\\h it* uwa tv ntiact was that the !>- 
lend an l would deliver a ceiunu quantity 
of coal to tlio Plaintiff at a ceitam pnc« 
out of the Plaintiff's stock, and it did not 
appeal tiiat this coal, ii dolmuOd, was in- 
tended by t bo Plaint ill to \x> supplied 
and that the TUmtiJl was bound to supply 
it exclusively to a particular customer, 
and the coal not having been delivered 
the Plaintiff sued for damages Held— 
That there being nothing in the ca** 
to pi event tho Plaintiff fioiu setting 
the onal, if delivered, m open market, the 
measure ol damages was tho difference 
between the contract 'price and thu market 
puce and not between the former and the 
puce v\»n<h tho Plaintiff might have got 
by filing tho same to that paiticular 
customer Quaere — Whether Urn law iu 
»ec 73 of the Indian Contract Act is differ- 
cut from tint laid down in Horne v Hid- 
land Railway Co., L R 8 0 P 181 138, 

140 141 <1873) KESIIAVVLI 11ROS. & 

CO v. DIWANCH AND A CO 974 

% s. 74— Penalty, 

provision in the nature of— toss or damaqe 
not proved— Right to relief— Failure of pur- 
chaser to complete contract within stipu- 
lated time by reason of vendor’s default— 
Purchaser if liable.] When* «m intending 
put chaser of property failed to complete 
the purchase within tho stipulated period 
bv reason of tho vendor not having taken 
steps to make out, as he had undertaken 
to do, a market able title m respect of the 
property, the latter u,e net entitled to ask 
for tho enforcement of a provision in tho 
nature of penalty which the pflrehai*ef 
vaa to incur in case of such failure 
The vendor having failed to pio\e that 
ho had suffered any loss m consequence: 
Held— That even if lie had not Wn In 
default, Hie vendor was not (m view of 
floe 74 of the Contract Act) entitled to any 
relief on account of the purchaser's de- 
fault, BANKTT BEHARI v. J, C. OALS- 
TAtm . 7? 

— , $ 8 . 99 , 101 * * 102 , 

104, 106 and 107- Stoppage in transitu by 


IND1VN COXTJi\CT ACT-concld. 

unpaid* vendor— Assignment ot document 
of title by buyer— Onus of proof ot good 
taitn and of payment of consideration by 
assignee, whether on the vendor or assignee 
—Unpaid vendor's right of stoppage in 
transitu, whether a merely equitable right— 
General Clauses Act (X of 1897), s, 3, cl. 
(20)- Good faith, definition of, if applica- 
ble to Indian Contract Act (IX of 1872) j 
Where a vendor who has not icccivca 
the pi no ol hm goods ‘•tops thorn while in 
transit to tho buyer on the Ivuym becoming 
insolvent under see 99 ot the Indian Con- 
ti wt Act, and, in tho meantime, the 
Ifmer has assigned the document show- 
ing title to the goods to a third person 
Held — That it lies upon the assignee to 
prove that when (ho document of title to 
th-'* goods assfcpicd to him he was 

acting in good hull) and that lie gave valu- 
able c onsideralixm for the goods QuaBre. 
Whether the unpaid vendor's right of 
stoppage in transitu is a mt rely equitable 
right Per Richardson, J —Even before 
the r^ht was lecogmsej in England by the 
Sale of Goods \ot, the better view seems to 
, have been that it was a common law right 
derived from the law merchant and both 
m England and m Tndia it is mow not only 
a legal but a statutory j^ght The defini- 
tion of "good faith ” in f^ec 3, cl (20) of 
the G emu ol Clauses d \ci (X of 1897) dors 
not applv to the Indian Contract Act which 
was enacted in 1872 T?\SIf REll VRT 
KARl'RT v N AKA IN DAS DOR TLA L ‘ 

, K’cs 151, 152, 

162, care to be taken by bailee See 
Indian Railways Act 1( 

* sec. 238, 

liability of ifrmcipal for enminal mis- 
appiopriation by agent See Principal and 
agent 

INDIAN EVIDENCE \CT (I of 1372), s, 68, 
imperative character of— Exceptions other 
than those laid down by ss 69, 70 and 71, 
if admissible— Evidence admitted without 
objection In the trial Court, when can be 
challenged in appeal J Whole* two mort- 
gage, bonds m<‘U\ in the < 'ourt of first in- 
stance piovcd in the ordinal y way and 
admitted in evidence without any objec- 
tion Jrom the Opposite Pmiy although tho 
provisions of see C8 of the Indian Evidence 

* Act Wore not (-implied with and mo pi oof 
was given that no attesting witueKs to the 

» demnnntH was nine or available 
Held— That see 68 of the Indian Evi- 
dence Vet is imperative and does not on 
the face of it admit of any relaxation ex- 
*cept m the cases piovided bv sh's 69 70 
and 71 of* the Act and that the mortgage 
bonds weu> improp»ilv admitted 
f Taylor on Evidence, 11th Ed p 1230 
coe 1843 and Manners v Postan, D803] 4 
Esn 239, 3 Eos & P 313 referred to 
Tofaluddi Peada v Mahar Ah, T L R 26 
Cal 78 (1898), distinguished Shamu 

Patter v Abdul Kadir T L R 31 Mad 2J5 
(IffOS), referred to The contention that 
the si net tdvIp of nroof pre*cribcd in 
68 of tho Tndiiyn Evidence Act aprEes enlv 
to ea^s where the document is attempted 
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INDIAN EVIDENCE ACT-concld. f 

to bo enfoiuxi to prove the lewrixl ngnl or re- 
lation it create* and not jii cahos vvkeiu 
euch document m sought to bo proved tor 
a col I at ei al purpose is not sound Hold, 
further — That where evidence has been 
received without objection • m direct 
contravention of an imjxiative piovmion 
of tho law, the pi hum pie oil which un- 
objected evidence is admitted, be it ac- 
quiescence, wmviK or estoppel, none oi 
which is available auainst a positive iogi'- 
latlvo enactment, doe, not apply Harak 
Chmid 0 -.bnu Chandra, 8 C VV *N 101 
{1103b i. o W tn SH1I1 
sinoh v. iKd n ru pal * iw 

INDIAN IMOVi, V\\ A( T (VII of 1913), 

* S 9(2) uni Company managing Railway 
on behalf of Secret?^ of Slate— Surplus 
profits of Company only liable to tax— Guar- 
anteed interest and mutest paid on borrow- 
ed capital, if to be included in computing 
the taxab'c income } Tho Ueagrl Nagpui 
Railway Cm was a^c^sivl to income tax on 
an income me do up ot (1) tho Company's 
Surplus i>k Mi end^2) tho giiaianUetP intu- 
©s»t, tin* item No CM being mid up of (a) 
the juiciest d eniable to the unde t taking of * 
the Societal y of SfideN open line capital, 

(b) the pavnnuit to tho Sc\ rotary of State 
of the amount f>f the guaiantml intrust 
payable by lum in ilu* (’oinpeuv m Etmland 
on tho hh.u** capilalof tho ( mipany which 
tho (Jompanv by ogu 'spent * a<l ‘made o\ei 
absolutely to tho Sh total v of Suite 
and (c) the amount uav« ble on ac- 
count of miriest on (UVntiiio slock and 
debent utoh Hold — 'lint the mallei could 

rv't bo ti 'I i! as n ca?o oi a Comp my 
owning 1U llu 1 oidjiiaiy wav a Ib^lwav, a- a 
pm at * v mum The Inbilify fa ta\ must 
be determined with icicrenee to flu ^pe< ial 
agreement between the two p.n U*m and the 
nature of their l el it ion to one another 
From this paint of \iou the Secretin y of 
State is the owner d tin lineal Nap pur 
Railway which has been coiiitju* led and 
ts managed for him by the « Cmupanv 
Thi- j< th'ur Imam*'-- on the income or 
whnli ta\ is h'vmble Tho plumule appli- 
cable ’« that the (’oTnponv Gieuld p\^ tax 
on wh.it thev git In that view the 
Company are liable to income-tax in nv 
peci onl> of item No (1) ’♦.»:>>. Anting 

their share of Ruiphu profits uliuln thev • 
get in return for tlieo mivp» r» the 
management of the l*i.U\n\ Tho Com- # 
pany or** not I .able m respect of sum f2) 

(a). Though t hi- cap it d has been the 
means viler bv piohl? have been earned 
in whieh 1h< Hon ojiiv sluice th 1 ? is nob 
the Company's property A41 receipts 
named by the of the*© sums are paid* 
to the Government account and nm intero-d * 
m deducted before the pri fitr* m which 
the Companv arc entitled to share can be 
ascertained. Nor are the Company liable 
in respect of sura (2) (h) This in effect 
represents monies which tho Secretary of 
State pays m London to the Company and 
which he recoups himself in this count rv 
out of the earnings of the Railway anrl 
which has to be deducted before the surplus 
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INDIAN INCOME TAX ACT~(*mcid # 

piohli, can bo ascertained. As regards 
.sum (c) it was conceded that it was not 
ijabJo to tax as it represented interest on 
b.irovud capital THF BENGAL NAG- 
PUR RAILWAY COiUl'AN x LD v TUG 
SECRETARY OF STATE FOE INDIA IN 
COt NOIL . . * 34 

INlflAN SOLDIERS (LITIGATION) ACT (IX 
of 1918), sec 10— Indian soldiflr serving under 
war conditions, nmiication by to sot aside 
decree in partition suit upon petition of 
romp r omise not s*gried by all his attorneys 
to whom joint power was given— Decree 
set aside — Civil Procedure Code (Act V of 
1908), Or *7, r. 1— Review.! AVlieio au 
Indian soldier solving under wai condi- 
• lions, before his departure from India, exe- 
cuted a power of attorney m favour of 
Jus four brother?, ^ind in a paitition suit 
a decree was passed against him duung 
hi^ absence upon a petition of comprcm so 
?>gnod on hi? behalf by throe of his bxo- 
tlms and the littoiney of his fourth bro- 
* fher, and on hi? rettim, upon *an applica- 
tion being made by him tho Court sot 
» * < t ( • ifjx deup fV Held — That m the cir- 

cumstances of the case tho Court wa? jus- 
tified in soiling aside ihe decree either 
under the latter part of sec 10 of the 
Indian Soldier? L.tigation § Act or under 
the general powers of review contained m 
Or 47 i 1 of the Civil Procedure Od\ a 
joint power having been given to the four 
brothers there was no power p»ven to 
then) to act separately and the m> mni» of 
the r>*‘t<tion of compromise bv th« et- 
tomev of the fourth brother did oof h*r>d 
the applicant RM* HMMUUTi T>^PT 
v PR AN TCRTSTTN \ BAvrw mr 
INDIAN SUCCFSSION ACT (X of 18R5) sec. 

89, id*d of residuary legatee, wh n residue 
left bv Will for the maintenance and wor- 
ship of idol See Probate and Administra- 
tion Act ? 21 . 411 

iNFANT, lease on behalf of— Alteration of 
teiins so as to make it reasonable in order 
to bind minor, if permissible— Incomplete 
tender— Liability to pay interest— Rate of 
interest, what is reasonable in India) 

A huv-o which taken a* a whole w«s an 
uid ^ oral ip'*<'ii»tahlft fraribiHtmu could 
not ue altered and reduced into a pioper 
and ieasona1>le foun in older to make it 
bind um? am an infant on who?© b*haJf it 
was executed when tho objectionable * 
fe.itups (1 tho leas© did not admit of 
separation from its general structure a? 
an mdopi ndrnt bargain between lessor and 
lessee A tender of payment accompanied 
by a jp^mhtum which prevented if from 
•being a, prrb'rt and complete tender doe? 
not relieve tho payee of the obligation to 
pav interest Awaxd of interest at 12 nor 
cent, per annum was upheld as such a 
rate though considered high in England, 
may be a verv proper and reasonable rate 
to impose m the local condition* of Tndia. 
NAPvATN BAR v, ABJNAfiH CHANDRA 299 
INFERENCE from facts not disputed, whether 
a /faeetaon of law m eecond appeal. 

See Indian Railways Act . , 101?" 
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^TENDING rUUCHASJBfi* under a cow tract 
tor sale oi' land, it beneficial owner or lias 
a Ciuuxe on me property* See Limitation 
Act, Art 113 -* ••• . r m 

INTiJlUifor at unusual and exorbitant rate 
unoer a kabuliyat executed before the pass- 
ing of the Bengal Tenancy Act. if allow- 
auie — fcxorttitaru interest, if one of the 
ordinary incidents of tenancy*} In A 
kaput »y at executed by a latyat m 18b2 bo* 
foro the passing of the Bengal Tenancy 
Act, there was a stipulation ftur payment 
ol mtei oat at the iate of 73 per cent* 
pel annum on overdue mstaimeiitb of lent, 

Tlie holding was sold for ai rears of rent 
but the sale piociuination did not bpecuy 
tlie iiiurtHi payable on rents m ai rears 
Held— That the kabuliyat having been exe- * 
euted beiore the posing ol the Bengal 
Tenancy Act, the provisions of sec, 07 are 
nut applicable to the c%se and, a a a pur- 
chaser at tho rout sale, tho Defendant pur- 
cuastd it with the ordinary incidents of a 
tenancy . But a stipulation for payment 
ol inK^rt at an unusual and exoibitant » 
rate uiunol # be supposed by be an incident 
ol a. tenancy which would attach to it 
even alter a sale lor arrears of rent. Kali 
Nath Son v Troilakhya Nath Ray. I L. 

R 26 Cal 315 s c. 3 C. W N 194 (1899) 
and Oeendayal Pramantck v. Juggeehur 
Roy, 1 Marsh 252. % llay 21 (1863), and 
several other cases referred to. ANANDA- 
MOYIDEBI v. SAUDAMINI DEBYA ... 502 

on award after date of award, if 

may be aliow^u uy artmrators — Lx parte 
award, wtan may be set aside by Court, 
on the ground that no special notice of 
intention to proceed ex parte, if party fail- 
ed to u.ipwir, given— Prejudice.} There 
ib no mil evil dt* rule ot law that arbitrators 
have no authority to allow interest on the 
amount awarded aftor the date of the 
award Sewdutrai Narsaria v, Tata Sons, 

Ltd. 27 C W. N 494 (1921), dissented 
from Uttamchand Saligram v. Mahmood 
lewa Mamooji, 23 C W. N. 704 (1919), re- 
f ei red to In re Morphett, 2D & L 967, 

69 a, K. 888 14 L J. Q B 259 (1845), dis- 
tinguished. In re Badger, 2 B. & A. 691; 

21 R R 455 (1819), referred to. The 
failure of the ailntrators to give special 
notice to a party that they intended to 
proceed ex parte if he did not appear, is 
no ground for setting aside the award 
which they made in hie absence where 
# it appears that he would not have ap- 
peared m spite of such warning— the true 
test of the validity of such ex parte awards 
being whether the party complaining waa 
prejudiced by the omission of the arbi- 
trators to serve special notice oif hnn, . 
Udaichand v. Debibux, J L. E 47 Cal. 

951 (1920). referred to. , BHOWANIDAR 
EAMOnBTOD v. HARStTKHDAS BAL- 
KISTEENDAS ... ... 983 

-/if may lie awarded by arbitra- 
tor, after date of aw^rd. See Indian Arbi- 
tration Aefc a 10 ... ... ... 494 

INTBEDOODTOEY onto of High Court, ap- 
peal to Privy Council from See Privy 
Council appeal to ’ * .1004 


iNTLEBKBTATluN of statute, leferonco to 
ltepoit of Select Gomnulteo and piocoed- 
ings m lxginlaturo, u pmms&ible ioi See 
Bengal Tenancy Act, sues 50, 3, etc . 115 
* tf JAMAKAMEL/ 1 if imports fixity of rate of 
rent m porpotiutj, See Bengal Tonaucy 
Act • . 328 

"JfcJYT RAIYAT/’ meaning of See Thak- 
bast Maps . 925 

JOINDER of parties aa Defendants in one 
suit when cause of action against one of 
them wars outside jurisdiction See Civil 
Procedure Code, Oi, 1, r 3 . 83 

JUDGMENT of lower Appellate Comt dismiss- 
ing appeal suiumaiil>, what it should con- 
tain "See Civil Pioceduie Code, Or 41, 
rr. 11, 31 501 

JUDGMENT-DEBTOR if can h>vo execution 
sale set asufc* ottirMho pun hast -money 
was applied to satisfy at! aching enditors 
See Civil Pioio<luuv Cod*\ s 114 582 

JUDGMENTS asovnlence. See Iluhu Ale nmns 774 
JUDGMENT ON ADMISSION, when can bo 
claimed See Civil Pi^ceduto ( oiie 783 

JURISDICTION of l). K h Coin t to summon 
, witness for examination under sec 36 ot the 
Presidency Towns ln-olwncv Act, Bom 
long distances See Presidency Towns in- 
solvency Act • 370 

" JUSTICE, equity and good conscience,” 
decision according to* tho •principles of, 
MguiliodiicA of See Suit for cancellation 
of ex parte decree . 587 


KiiANlvAiBS, wnat arc— Sajjadainishin, his 
rignts— Hight of succession to tne office— 
Right to surplus income, if exclusive of 
other heir^-Dedication, proof, though word 
waKi not used^ from user., On the death 
of a sajjadanashm of a khankah, his eld- 
est son, ii qualified, is tho naUuai succes- 
box ot his iathei Uidiiuiniv spiMLing, 
the sajjadanashm lias a laigci right m 
(ho sin plus income than a mutwali, for so 
long as hu does not spend it m waked 
living or m objtcts wholly alien to Ins 
office, he, like tho mahant ot a Hindu 
math, has full powei ot disposition over it 
Vidya^ Varuthi Thirtha v Balusann Ayyar, 

L R 48 L A 302, 3 J2 . * c 26 C W JN 
537 (1921), retoiied to But this does 
not moan that m every cnee the whole 
mcnui 6 from a khankah is at the disposal 
• of the* sajjadanashm and it was plain Bom 
the «u ho q s *s well as liom the evl- 
* » deuce m this suit that at ceitam shinies 
the members of tho founder's family other 
than the sajjadanashm are treated as 
untitled to share nt surplus offerings which 
flemain after payment of expenses (includ- 
ing a icasofiablo remuneration to the saiia- 
*danashin). m Dedication may be inferred 
•although tho word wakf is not shown to 
have been used The nature and origin 
of khankahs described KFfAWAJA. 
MTTTTA M A I> JTAMMIL v. MIAN MAH- 
MUD . 701 

KNOWLEDGE of co-shmer landlord, of ante 
in execution of rent decree obtained by 
another co*«harer landlord, and acnuioacence 
therein, if amounts to waiver of notice 
See Bengal Tenancy Act 764 
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LAND ACQUISITION ACT (t of 1894), sec. 
18*—Circu mstances under which reference to 
the Improvement Tribunal not to be stay- 
ed by High Court.] The Laud Acquisition 
Collector having directed the whole of the 
compensation money jn icsped of a coi bun 
properly to be paid to K S Applied for 
a leference under sec 18 of the Land Ac- 
quisition Act and subsequently brought a 
suit along with two other Plaintiffs against 
& on the Original Side oi the High Comt 
for the recoven of pos^BMon of the said 
property and other reliefs S lnivyig ap- 
plied I* j -t tho reference in tho 

Court of tho Calcutta Hnpiovonieni Tfl- 
bunal and failed, apple d on the On- 
* gmal Side of tho High (Jouit for revision 
of tho Tubunal’s order i el using stay oi in 
the alternative for ai* mjumtnon restrain- 
ing K from piocmbng with the iefe<i- 
ence oi in tho alternative, foi a transfer 
of tho xdeienco to tho High Couit «for 
determination along with tin* suit Held 
♦-That S, having made a refeionce undoi 
•oo 18 of the Laipl Acquisition Act had ' 

cho>en lior forum and her application to 
the Tribunal lbr stay having failed, eh© 
must abide by its docision Saibesh Chan- 
dra Sarkar v Sir Bejoy Chand Mahatap 
Bahadur, 26 CL W N 506 (1621) ami 
Bhandi Stnqh v Ramadhin Roy, 10 C. W. 

N m (1005) referred to 8M SOSITI 
MfTRTTT DJTCHYA v? KT3K1T VB LAL M1 T - 
KERJEE 8» 

LANDLORD AND TENANT- Origin of ten- 
ancy not known— Evidence necessary to 
prove the nature of tenancy — Circums- 
tances under winch permanency of tenure 
may be presumed— Estoppel and acquies- 
cence— Pucca structures bi*ilt by tenant, 
without objection by landlord 1 When 
tho ongin of a tenancy is unknown, tho 
evidence and tho mode of dealing with 
the demised land and tho acts and eouduct 
of tho party constitute tho lx at if not 
the only, evident o lur the purpose of pro- 
ving tho nature of tho tonauev Ismail 
Khan Mahamad v iaigun Bitfl, 1. L JL 
27 Cal 570 (1000), i cf erred to lVrmanen- 
cv T has been me aimed in v anons* cases 
where there was a seller of Micceasions and 
a »enes of recognitions by the lundloid, 
tho rent being allowed io ont'iui^ at a 
unilorm mb' for a long senes of yoars, 
but Hi i?» presumption cannot bo ‘drawn 
from tho mere fact that there have been 
two or three transfers and that again with- * * 
m recent years In order that the ten- 
ant muh + >‘v nl himself of the plea of 
estoppel or acquiescence against tho land- 
lord, it is neeossory for the tenant to show 
that ’n spending mono/ for On* erect joq, 
of buildings of a permanent (haracter he, 
was acting m an honest b,brf that ho had 

ft permanent light in the L.nd 
and that the landlord knowing 
that he was acting m that boJW stood 
by and allowed him to o<> on with the 
extraction More knowledge of the land- 
lord or his agent is not enough Beni Ram 
V, Ktirtdan Lai. L, R 26 I A. 56 a, e 3 
a W. N 502 flRW) and Ramsden - Dyson, 

L R 1 Eng A Jr \pp 129 <1866) lofe’T. 


Pag # 

LANDLORD AND TENANT— co«cld. 

ed to S V ED A LI KAZJEMINI MAT- 

vVALI v MAN IK CHANDRA PEAMAN1K %9 

LEA.SE of wakf property for ten years by 
muiwuiii, witn a covenant tor perpetual 
a .or Min.iar penoas, validity oi— 

- . u ..g over alter expiry ot such 
ft status ot-^Acquisition of the status 
of perpetual tenant at a uwu rent to the 
or waki estate— Adverse posses- 
vi a itingiuus endowment — Ten- 
ant holding over under a covenant for re- 
newal Du i without actual tenewai of 
lease, when in trie same position as it the 
lease had been renewed.! A. mutwalli 
gi anted a Ioumj of homo wakf property tor 
• ten veats with a covenant lot perpetual 
lonewal, at lei tho ixpiiy ot tho term, 
for additional uuma \4 ren veurs at a 
tune AH ci th« exfiry ot tho term the ten- 
ant held over but no ftesh Ir.iso wuq extv 
cutset and vv Tien tho land nuuo to be 
acquned by (.Iqvenunoiit. tho lessee claim- 
ed that, by virtue « of the covenant for 

{ wrpotunl renewal, he must bif deemed to 
lold nndei a permanent base at a fixed 
rent so that the landlord was not entitled 
to anything beyond tli© cainl aimed value 
of the rent Held — That under the Maho- 

metan law the lease tor a teign of ten years 
was pnma facie in excess of the authority 
of the mutwalli and was liable to be an- 
nulled unlawful unless established to bo 
for the benefit of the wakf which had not 
bof^n done in this case Sujat Afl v 
Zumeerooddeen, 5 W R 158 (1865) and 
Dairympfe v Khoondekar, H858I Ben g S. 

T> A 566 referred to That when in pur- 
suance of an agreement to transfer pro- 
perty tho intended tiansteTCo has taken 
possession, though the requisite legal do- 
cuments had not been exec u text the posi- 
tion is the same as if the document* had 
been executed, <«ub]oc{ to the ail impor- 
tant proviso that spe* ifie performance can 
bo obtained between the pm ties to the 
agieornent. in tho name Court and 
ot tho same time as tho subsequent 
l^iral question falls to be determined 
But no Couit of oquitv wMl grant fmoot- 
fir nerfonnum * where a trustee, has en- 
tered mb) a contract for a leaso which is 
in excess of Jus power or has entered into 
n covenant for renewal which is ultra vires. 
tu p the .piesent ease, as the covenant for 
renewal could nul bo speeificalh enforced., 
the lessee on tho exmrv of the lease, held 
over under see 116 of the Tiansfor of 
Ironed Ant TPft(l Wltlj vc m ^ n tpn ^ 
mi f.om mouth to month Walsh v Lons- 
dale. J V 21 Oh Thv q (1882), Foster y. 

• Rwve,, o H 851 Shvam t Dinwh. 

ol £ J‘ ,R Harinada r Mirod. 

riftnr. I' Ji 437 , f i m) Harnett v Yeildmq. 
riftn.,, 2 Sol) Sr T.ef. 518 552 8 T? H 98. 

5J U !!'? 1 .. Loan , Co - V Jahir. 2* Ind Caa. 

?Q!> mu) mid sevoral Olhor oasw rp^rrpd 

lor or o f . u er ~ T1 r f ' vhnT(> M«’»- 

c nr ft ™w* <‘A(l<iwmon8 had prmitod 
1J1 f *>o Itf! , o f his author- 
,l J- Of Hrn wna not 

*1 'C. f, r (ha life 

lea^. 


s. *1 , , ’ ' * r “ "" * r nnijyiif \ 

°* tli0 w'ho grunted (ho 
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I,KA SE — concld. 

and no tho IcssccPduZ not acquire th& status 
of a permanent lessee by ad v ex so possession 
for tweJvo .years fiom tho date ol tlio lease. 
Vidya Varuthi v Vaiu&ami, L. It. 48 L A 
302: s c 1 L. 11. 44 Mad 831, 2G C W N 
537 (1021). followed Magdalen College v* 
Attorney-General, 6 11. L. <J, 02; 108 it. H 
62 (1857), and other cases referred to 
GAJENDEA NATH DEY t. MOl/LVI 
AStfRAF H OS SAIN 

LEAVE, if nece^aiy foi sale of properties 
of which a Receive! has boon appointed but 
of which ho ha 9 not taken possession See 
Transfer of Property Act, sec 99 

LEGAL PRACTITIONERS ACT (XVIII of 
1879), s. 13 (f)—“ Any other reasonable 
cause/’ if extends to other than professional 
misconduct— Pleader, inciting people not to 
pay unpopular tax, and bound over to keep 
the peace under s. 107, Criminal Procedure 
Code (Act V of 1898)— Court, if has lurisdic- 
tion to deal with pleader under s 13 (f) of 
the Legal Practitioners Act— Discretion of 
Court— Privy Council— Special • leave appli-t, 
cation against* order made within jurisdic- 
tion but in exercise of Court’s discretion, 
if lies ] Stc 13, hub-fcc (f) oi Iho J*g*U 
Practitioners Art w not eouhmd to not 3 
done in a professional capacity. Wh mi 
a plcadci, m the course of au ngilutlm 
against a local tax, did not confine him- 
«elf to protects, lflnvevoi vehement, 
against the tax or against its injustice 
but urged an oigamsed i€b‘bUnco to 
payment and attempted to e tabhsh a 
system which would lia\o impeded and 
might have defeated its r'tovoiy with 
grave danger to public peace, and was 
bound over to keep tho peace and later 
on dealt with by tlio High Com I under 
the Legal Pi act itioner^ Act with the lesult 
that his sanad of practice was cancelled 
" until such time as ho sail shed tlio Court 
by Ins conduct that ho was fit for itv-odmis- 
fuon ” Held (without expressing either ap- 
proval or disapproval of the , order)— 1 ’that 
the circumstances were unfficont to found 
jurisdiction under sub-sec (f) to &yeo. 13 of 
uie Act, <ind tvs it was ontirolv a matter 
for the discretion of tlio Court that inado 
the order, no leave to appeal against it, 
ahmild bo granted by the Judicial Com- 
mittee SANKAR GAN ESII DABIR « v, 
THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL 


159 

3b 


3 13 


— , Pleader— Ap- 

rnication for renewal of certificate after 
•Apse of years— Discharge from Government 
service if a ground for refusal to renew the 
certificate— Suppression of facts relating to 
the discharge, how far should interfere with 
the renewal.) A pleader, on getting •Gov- 
ernment service, applied to the High Court 
and obtained an order of suspension for the 
period of hia employment* under Govern- 
ment After a number of years, being 
discharged from the service, he applied for 
ronowftl of hie certificate, but in tlio ap- 
plication the facts relating to his discharge 
were not mentioned. On enquiry by the 
” a ^ elicited that the appli- 

cant had been discharged for his repitf- 
jHWibJa conduct, eg , untruth fulness, \n 


LEGAL I'lMCTlTjONEluS \CT- concld. 

, comioitiun* with a criminal case Held — 
That the conduct of tiio applicant in rela- 
tion to the cmuinal case, though open to 
tionoui> comment, was not such as would 
jiibtdy the refusal of hia application for 
renewal of ceitificate. That it was incum- 
bent on him to make in lus application a 
full und complete disclosure of the facts 
which had led to hi*, zemoval from Govern- 
ment service and as such his conduct was 
not calculated to inspire absolute confi- 
dence. Therefore, although ho was not ex- 
cluded Horn practising his profession for 
all time *Uie Hush Court ordered that tho 
corticate should not bo renewed at once, 
but after •six months In re Abiruddin 
Ahmed, I L R. 38 Cal 309 s c. 15 C W 
N 857 , 12 C L J 625 (1910), referred bo 
IN HIE MATTER OF MUKUNDA LAL 
DHAR . !. . . :28 

- — — , s. 28, suit by 

pleader on adjusted account for money due 
under agreement for fees for professional 
service, maintainability of— Indian Contract 
Act (IX of 1872), s. 2b, such an agreement 
if can b 9 treated as wilhfti the scope of } 

U was agreed bat worn a picador and 
“(oildin client-, (Vt his that ho should re- 
ceive certain sjVeuiuMt fees for certain 
spec ltu^d professional woihs On adjust- 
ment of accounts a sum wa# found due to 
tlm pleader and the pleader sued on that 
adjusted account though imo agreement 
had been filed in Couit Held— That it 

may bo conceded that where there is no 
agreement between the pleader and his 
client, tho picador 19 entitled to maintain 
an action for recovery of reasonable re- 
muneration for seiviccs rendered Hut 
win re there is a coutiact between tho 
pai tics, Mich edVitraet to bo enforceable 
must be deposited 111 Couii within 15 day^ 
Horn the day on which it is executed 
Iho agreement m the present case not 
having been so filed was not enforceable 
under see 28 of tho Legal Piactitioncrs Act, 
Kamim Debi v Khetter Mohun, 15 C L 
J 660 s c *7 C W. N 45 (1911); 15 C 
L J 690 s e 15 C W. N 681 (1910). 
Ishan Chandra Kar v Ram Charan Pal, 20 
C L J. 415 (1914) and several other cases 
referred to and followed. The suit on 
the basis of the adjusted account was 
in essence a suit to enforce an agreement 
•which did not comply with tho requiro- 
• ments of sec 28 and was ^ therefore not 
* maintainable. Krishnasami v Ketava, 

I L R. 14 Mad 63 (1890L Anantayya v 
Padmayya, I L II 16 Mad 278 (1892) and 
other cases discussed and relied on Held 
fUHher — That the case could not bo 
treated as ofio within the scope of sec 25 
of the Indian Oontiaet Act, as the services 
Tendered by tho pleader were not volun- 
tary but we^e rendered on request in pur- 
suance of an agreement to par n certain 
remuneration K AJJRAPA PAS v - 
PURO ADAS ROY 

LEPROSY when dsW|uahf.ontk>n m succession 
in Hindu law. See Hindu Law 
T.ESKER tinder Defendant in a snecessful smt 
for possession, if may be flflaod as a P art " 

5 
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LES&EE— concld. 

after mebne profits? finally accessed See • 
Civil Procedure Code, Oi 22, 1 . 10 and 
see. 47 ... ... ... 29 

— , if entitled to suspend i*ent for un- 

authoi lzed mien option bv another lessee 
See Transfer of Propeity Jfct, see. 108 (c) 71 

LETTERS PATENT, cl 12—“ Suit for land 
High Court’s jurisdiction to entertain suit 
for specific performance of a contract to 
purchase a tea estate in Assam — Appoint- 
ment of Receiver, discretion of Judge — Con- 
struction of statute.} A t cniryitig on the 
business of tea plant eit*. owned a toa*ofetalo 
m Assam 11 entered into av ngi cement 
with A in Calcutta to purchase the estate 
for a certain sum, but subsequently failed 
to do eo, and A bi ought a suit on the 
Original Side of the Calcutta High Oouit 
foi specific pci fox mutn. e or in the alterna- 
tive* for damages On an application by 
the Dlamtift the Judge appointed a itecciv- 
or, agauist which order the Defendant ap- 
pealed, uigiug that the suit being a “ su't « 
for land” theaHigh Oouit on its Onginul 
Bide had no junsdiction to try the suit 
in viow id the teiuis ot il 113 of the Dot tens 
Patent and hence li%d no jurisdiction to 
appoint a Kecenoi Held per Sanderson, 

C J.— That *if the wind '‘suits for land” 
are gi\en their xmtuiul meaning, tho suit, 
does not rpo within tho meaning of those 
words Sudamdih Coal Co , Ltd. v 
Empire Coal Co., Ltd., 1 L R 42 Cal 
942 (1915), distinguished Land Mortgage 
Rank \ Sudurudeen Ahmed, 1 L R 19 
Col 858 (1892), rolled on In construing 
a statute it is netessaiy for tho Court to 
ftivo the natuial meaning # to the words 
which aro u&cd, and if* it is thought ad- 
visable to include cases which are not 
covered W the words of tho statute in 
their natural meaning, it is not for the 
Court to strain the language of the statute 
eo as to include them, but it is tho func- 
tion of the legislature to amend the statute 
and the same principle apples to tho con- 
struction of the Charier Having legnul 
to the fact that the agi cement, which it 
is sought to enforce, was made m 'Calcutta, 
the Court had jurisdiction to enteilam 
the suit The appointment of a Receive! 

^ a matter for the discretion of 

tne Judge — a discretion whiph must 

be exercised judicially and upon # 

well recognised principles. Gibbs A v. • 
Davids L. R 20 Eq Gas 373 (1875), 
referred to Per Richaidson, J — -Ttict 
this 16 not a suit for land either within 
the natural meaning of those woida or 
within the meaning which had been given 
to them m previous decisions of this 
Court. Nothing can bo {fended m fctus 
suit between vendor and purchaser which 
directly afreets the land or binds third 
p&rtios who may have or mai claim rights 
therein. That bemg eo, the suit dots 
Hot appear to bo a suit brought for tho pui- 
pcs* of establishing title to or acquiring 
possession of or control over land. Tho 
agreement lmvimr been made m Calcutta, 

,&Pd the suit being not a suit for lan d, 

v w leave wu^ proper] v given to institute it 


1 ,ETT EliS EATEN T - conoid, 

on the Original Side. Sreenath Roy v. 
Gaily Das GHose, I. L. R 5 Cal 82 (1879), 
Land Mortgage Bank v Sudurudeen, I. L. 

R. 19 Cal. 358 (1892) and Sudamdih Coal 
Co. t Ld. v Empire Coal Co., Ld. f I. L. 

R 42 Cal 942 (1915), referred to. Tho 
learned Judge having seism of the suit, 

* it was opoxw to him m the exercise of his 
diseietion to appoint a Receiver NAOEN- 
I)U\ NATH GUAVDHLEY v. ERALI- 
GOOL CO LD. . . ..65 


LETTERS OF ADMINISTRATION, who is 
entitled to, shebait or priest. See 
Probate and Admtnisi ration Act, 8 21 .. 411 
LIABILITY of Railway administration for 
loss of goods Seo Indian Railways Act . 1017 
' LIMITATION, fresh etait given to auction- 
purchaser given symbolical possession. 

See Civil Piorcyhuo Code, Or 21 r 95 24 

, tnno from which runs when 

agreement dibcoveiod to bo \oid See 
Oudh Estates Act . . . 949 

• 

f 0l ^ fiUl f f<> r m)s«e8sion of un- 
cultivated land over which both parties 
alleged e\ouiso of definite acts of owner- 
ship See Limitation Act 340 


Act (IX of 1908), sec 12— Judg- 
ment of Judge on Original Side, appeal 
from— Delay on the part: of Appellant in 
having the order* drawn up— Whether en- 
tire time taken in obtaining the order to 
be deducted — Practice, not amounting to a 
Rule of Court] Jn determining what is 
# tho iccjulsite tune lefened to m sec 12 
of the Limitation Act, the conduct of tho 
Appellant must be considered No peuod 
can Jm icganbd as lequislto under tho 
Act which need not haie elapsed if tho 
Appellant had taken leasonable and pro- 
per stops to obtain tho order appealed 
against The decision m Bam Madhub 
Mitter v Matungmi Dassi, T L R 13 Cal. 

104 (F H) (1886), does not support tho 
proposition that in deter mining what 

period m to bo deducted in anv case, tho 
time aitually consumed in obtaining tho 
mmip. i, Lj ]>o regarded On the qneo- 
1,,tly wheHur this was tho practice, tho 
Judicial Committee on being referred to a 
well-known book on practice observed that 
i£ did not appear to lx* laid down in term* 
Pbnn end nohf sjt, Ming that their Lord- 
' *' B ,s4 «*»u1d I.lv noon it for the purpose 
• <v 1 * ' T' - ih *+ it had become established 
;\ T fmiivab »t of a Rule of Cohrt. 
iMMAfATTTA N4TH ROT v. THE HON. 
WILLIAM ARTHUR LEE 456 


; Art. 12, limi- 
tation for a suit for setting aside sale 
when unauthorised decree- holder pur- 
chased in benami of another. See Civil 
Procedure Code 


294 


, Sch, 1. Art, SI 

and Art 115— Suit by a consignor against 
a common carrier for non-dfitivery of goods, 
whether governed by Art, 31 or ISI.f A 

suit against -i common carrier bv the cost* 
6-gnor fm damages for non-delivety of 
^ goods P*mt through such carrier is gOverti- 
ed Ir Art. 3J of the Indian LifnitatloH 
Act, 1998. Sch X, and not bv Art. 115, ih© 
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LIMITATION ACX-tontd. t , 1 

wouis of Ait. 31 being wide enough to 
jnrludo *uits> by the consignor as well as 
by the consignee The India General 
Navigation Co., Ltd. v Nanda Lai Bamk, 

13 C W. N. 851 (1900), Haji Ajam Goolam 
H ossein v, Bombay and Persia Steam Navi- 
gation Co., I. h R 26 Rom* 562 (1902), # 

and Mutsaddi Lai v. The Bombay Baroda 
and Central India Railway Co.. I L. R 
42 All 390 (1920), followed. Radhasham 
Basak v The Secretary of State for India 
in Council, 20 <\ W. N 790 (1916), distm- 
gnihhod. VALLY ML) HAJI GUNNY v. 
NEDERLAND STEAM NAVIGATION CO 800 

— , Sch I, Arts. 62, 

89— Joint Hindu family— Partition— Deal- 
ing with moneys by a separated member 
on behalf of self and others— Suit for ac- 
counts— Limitation | Whin* members of 

a joint Hindu family after sepniation con- 
tinued to maintain intimate relations, so 
that moneys were received and, dealt with 
by the members of olio <$f the separated 
branches oil • behalf of them wives 

and members of the other bianch 
Semble* — A suit for accounts brought by 
the latter against the former is governed 
hv Ait. 89 of the Limitation Act and not 
by Art. 62. M Eli LA VENN ANNA v. MKR- 
LA AGASTITIAH . * 725 


# 3 C h > Arts. 62, 

120, 123 — Succession certificate taken out 
by one heir — Suit by other heirs to recover 
shares of moneys collected by former — Li- * 
mitation— Suit whether for accounts.} A 
emt by some ot the heirs of a deceased 
person to realise their shaio ot moneys 
collected by another heir on tho bt length 
ot a succession certificate taken out by 
the latter is governed by Ait. 62 and uol 

a S?*. 1-^ °f the Limitation 

Act Abdu! Ghaffar v. Nur Jhan, 1 I K. 

’ i vl,l>d on SM AJJIDUN- 
NIvSSA 13IHJ V. LSUF ALT KJIAN <t,| 


, «ris, and 116. 

applicability of, to suit tor refuud of pm- 
chase money where uumoioabio ptoperty 
eold without title by registered convey- 
ance See Salo of mimovouble propot ty I 


11C ; limitation foi suit for dowe*r 

debt V * hm ' b ' SCe Smt for JowS 

* * * ... 1 

» ~ : . Art. 113— Con- 

6 « 0f ,ant, ~.' ntendin fl Purchaser 
««!£££ o- J! n f r or ha * a char ne O" the 
rt P ^? ,Bht to l u ® for Possessiqn with- 
out claiming specific performance— Trant- 
f*r of Property Act (IV of 1882), sec. 54-1 
Uuder a contract of sale of land, no 
charge is created m favour of the intending 
purchaser who dooe not bv reason of stick 
"entrant alone become entitled to sue for 
“bsoltttely or conditionally on 
hia fulfilling hie part of tho stipulations in 
, A suit to enforce his rights 
?*£**.*“• cootract vrjfh reference to the 

Ki»U'L WS, ^ tin,,r ? n «, for ,hp W^>'- 

fio perfowaanoe of a contract to which Art* 

fiTmn * wTwf'Sir Ao t «P»Hes. B. 

SUBDABAYA PILL A I v. BAJA KT r MAB 


t Page 

i ,J MITATION ACT- concid, 

VENKATA JW5KUAUL KAJb BAHVDIK 
VAR u . . . . m 

— ( Ait. 132, limi- 

tation for recovery of money due under an 
instalment mortgage bond providing tor 
recovery of whole amount on default of 
any instalment— Acceptance of overdue ins- 
talments, if amounts to waiver.J An instal- 
ment mortgage bond piovided tor payment 
m twelve yearly instalments, tho fiist fail- 
ing due in Pout, 1308 JL S. It way further 
provided 011 default iu payment of any 
one instalment the whole would bo rocov vi- 
able With interest Tho instalments for 1309 
to 1311 B S were paid out of timo ana 
accepted Tho moi tgageo Micd for tho 
subsequent lnstalmniK Held— That tho 
aiticle applicable to tho*Mut was Ait 132 
ot the Limitation Act That though Arl 
132 does not provide for eases of wai\ci, 
and tht^e is no case directly deciding that, 
tho principle of waiver would apply to 
, mortgage bonds payable by instalments 
baying regard to the weight of authority 
m connection with cases under Art 7 * 
arid instalment durees it may be held 
trial the payment and acceptance of ovei- 
duo instalments in tnc present case cons- 
tituted a wanei, and that th$> mortgage** 
was entitled to recover the subsequent 
instalments Hurronath Roy v. Maheroola 
Moolah, 7 W ll 21 (F K ) (180?), Hemp 
v Garland, 1 Q II. 614 (1813) and Mon 
Motion Roy v. Durga Charan Gooee, I. L. 

R 15 Oal 502, (503) (1888), followed. 
Mohesh Chandra Banerjee v. Prosanna 
Lai Singh, I L R. 31 (Jal. 83 (87). s c 
8C W N 66# (1903), distinguished, Jagat 
Mohini Dassee v. #Monohar Koonwar, 25 
W. R 278 (1876), Sitab Chandra Nahar 
• v Hyder Molla, I L R. 2t Oal 281 (1896), 
and other caseg relened to SURENDRA 
NATII alias KAHTIOK CHANDRA 
GHOSH v. RAJA RES1IEE CASE LAW 893 

, Arts. 138, 142 

and 144 — ’ Their applicability— Symbolical 
possession, operation of, against stranger 
and against judgment-debtor— Bengal Ten- 
ancy Act .(VIII of 1885), Sch. Ill, Art. 3, 
if applicable when landlord had nothing to 
do with dispossession — Art. 142, applica- 
tion of, gainst Defendant whose posses- 
sion commenced within 12 years, though 
PIMntiff out of possession for over 12 years 
•—Independent trespassers, (imitation 
Against. j Where in a mortgage suit, im- 

movable property was sold in execution of 
tho decree and tho purchaser was given, 
not actual but symbolical, possession and 
his Suit for recovery of possession was 
brought within hveho years from the 
date? ori which* he obtained symbolical 
powwuom Held, (a) As against the 
Defendant ylio waa not a party to the mort- 
gage suit or to the proceedings in om>- 
eution of tho decree, that neither Art* 

138 por Art. 112 of the Limitation Act of 
LOOS' applied , that tho only article on 
which The Defendant could rely waa Art. 

H4 which threw on him the onus of ghow* 
ing that he had been in possession of the 
property adversely to the Dbiintitf for 
twelve yours before suit and that no 
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LIMITATION ACT— contd * ' 

having failed to diwhniga the onus tho 
ploa of limitation fail cl, and, (b) as 
against tho Defendant who churned t iio 
property through the judgment-debtor in 
tho mortgage suit, that inasmuch as tho 
Fl&mtiff wag entitled as against lum to 
treat the deliveiy of symbolical possc-mon 
as equivalent to tho delivoiv ol oclu il 
possession. Art 142 was applicable ami 
that therefore the suit was not baiivd 
Jagabandhu Mukherjl hr Rani Chandra 
Bysack, I I; H 5 Cal 584 (F *1 ) (1880), 
Jagabandhu Mitter v Purnanand , Gos- 
wami, I L M 1(1 Cal 580 (J88‘i) and 1 ha- 
kur Sri Sri fladha Krishna ChanJe/jce \ 

Ram Bahadur, 22 C W N 880 (V V) 
(1017) ref el red t <► Mohadcv SaLharsm 
Parkar v Janu Nbtirji Hfith, I L l? 86 
Dorn 373 (V H) ami Snclhar Mud- 

lavrao Dhopakar \ Ganpati Panja Godse, 

I L R, iU Horn 559 (191ft), distmgfii hui 
Bengal Tenancy Act, Sell ill. Ait 3, 
lifts no application in a suit Ivtweeii t\. o • 
tonante unless •fin dispossession of tho 
Plaintiff tenant can be nttuhuted to tho 
agency of the landloid Haran Chandra, 
Barai v Madan Motytin Barai, 25 C VV 
N 102 (1920), l eforred to Sernbte — 

One trespasser cannot add to his own pos- 
session the preMom independent po^soSh 
sion of another trespasser , ami when pc^M s- 
sion passes from one fnHpn-.scr to ano- 
ther, them is a construct i\e, even if a 
momentary, restoration of the Duo title 
to possession In view of this pmuipln, 
even in a case to which Art 1^2 applies, 
the Plaintiff m m tune if lie can show 
that the Defendant's possesion commenc- 
ed within twelve yonx^ of the mi it 
JANAKI NATTI 8 A 11 A v JHJKANT\ 
NATH GIIATAK 2/1 

Art. 142, limitation for a 
suit for possession of uncul livated land 
over which both parties alleged exercise of 
definite acts of ownership— Resort to pre- 
sumption in such cases, ifr warrantable.) 
Whero, according to both potties, deh- 
mte acts of ownership w cro # o\< reyvd 
over the land which though not cultivated 
was not incapable of possesion, the (Vint 
must decide tho rase upon the emit nco 
adduced by the parties w iHmat* jcsuit.ng 
to any presum pt if n based on (AH* 
Sheikh Sohnur All v. J. Huffman, 1 G • 

W N. 277 (1896). Jones v Chapman,# 2* 
Exch Hep M)3 (1849) and Ram Bandftu 
V. Kusu Bhattu, 5 C L f? 481, 483 (XhlJ') 
referred to and du-enssod BEHAI? I LVL 
NANDI v. NRITY A N AND A CD OHM 310 

■ - — , Art. 182— Application .for 

time to cite witnesses, if a* step w aid# of 
execution.] The question whether an ap- 
plication is nr is not ft step in aid of evo- 
cation must depend upon (he rjreuin- 
sthtrees of each caso. Although an appli- 
cations to issue Munitions or to do Home 
other act neccsswiry for proceeding with 
t&$ execution case or for removing a bar 
to tho execution proceedings would b. a 
in aid of execution, an application 
*• for time to cite witnesses irrespective of 


Page 

UAUT\TTON 4tT“Condd, 

whether i ho deuee-holdu* docs so or not 
js ml a slop m aid of execution KAJJbJAf- 
DIM LAL SAHA v. ABDUL KAKJM ABU 
AHMED (iUFZNAVl CHOUDJJUBT 505 
MADlf AS ESTATES BAND ACT U of 1908), 
see 77, suit under- -Decree for one year, if 
• res judicata *n suits ‘for subsequent years — 

Sh 27, 28, reference to pa si years So* 
Civil I'loeoduxo Code, secs 109, 110 . * 1 

M A HOME DAN LAW- WaU- -Property settled 
in perpetuity for aggrandisement of family 
undci colour ol chanty—' W.dvf, Illusory- 
Remote qiit to the poo/, if validates wakf 
-Wakf Validrtmq Au ( of 1913), not 
roll ospcctivr- Suit to set aside wakf as 
■ invalid— Comp. om*so— Agreement confirm- 
ing tne wakt and stipulating for payment 
by mui wah of allowances to members of the 
family out of the income of settled pro- 
perties, bo.v far binding — Contract for 
valuable consideration creating charge on 
property, nctf accompanied by delivery, vali- 
d.ty of f Held — That two deeds ol IB IG 
and 1868 which put potted to create by gilt 
n peiiK'tual succession of miriest s toi tho 
aagrambs m. nt ol tin* Lundy of tho donors 
were invalid bv tin* Mahomodan law and 
worn not \ ululated by l hr u n ot tho tel in 
*/akf oi bv the in utioiuot a l emote tiust 
to thii pooi r i In# thu Mu* Mil man Wakf 
Validating Ant, 1913, e>nnot l>o const mod 
validating deeds executed before its date 
A suil bi ought in 18S0 to s L t asido tho 
# dced*» as 1 m did was compiom sed in 1881 
by two agieements made and concluded 
bet worn tin* membeis of the l.iniily on tlio 
one hand and tin then mutwali on the 
other which whilst pm pm 1 mg to confirm 
the wakfnamns provided foi the payment 
b\ tho mutwali id' h\(*d allow aners to 
lumt; at.d lamed m *oibu * of the family 
out oi flux income of tho votllod propm ties. 

In ron-ulo’iiion i , * , f winch stipulation tho 
mulwali uan Kiifmued in his possession 
of thus-* pr.p/ilicp Tho allowances were 
math* pi" ib) * to the pei mihs named im- 
ni'di di*W and w T eie to bo continued to their 
hens Held — That the pm pi se of the 
ngtcemcnU was quite dilfiumt fiom that of 
tho wakfs and the agreements were en- 
tprciblo though tho wnkfs were invalid. 

The nil nrnne « parable under the former 
wu/o mtf’dod to tnk rt tffov't as immedtato 
.And -hciif.ibh. jh.uges on the lnccirio of the 
prop/ihos, t -knur pnorilv of all c^he 
Hnnt * li. ns c.)i)tamod in tho settlemenfM, 
That tho du action m the agraexnenta to 
pav the allowances “ out of tho income M 
of the <?ttled properties .showed an tnton- 
tmp to create a charge and this intention 
was not, initiated bv tho uieffectuftl 
attempt to J.eei> nine tlic^ .subsequent and 
tnv.d'd lim tafions of the settiement%. 

That tlie agiconvuita were not gifte but 
bejig contnuts for valuable consideration 
wore not r *quu cd to bp accompanied bv 
delivery* and the charges on land created 
bv them could be enforced like other 
chargee by <h- <\>uiis. That the fiductarv 
character *of the mutwaU^ poBseasion and 
the conditions on wWhdf waq given could 
not bo rv*pudiated by big heirs and the 
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M/U 10 MKD.AN UHT-eoncM. 

latter allowed to keep the properties 
in thinr own hands fivo from all charges 
That tin* provision in the agi cements 
that the distnbution <of an annuity anion* 
the h ou^ of the annuitant should be m pro- 
portions to bo do term mod by the family 
parichayet Gf it wa* inhndtd to do more 
tli an to authorise the pancnayet to Kettle 
disputes ns to heiicfhip) was inoperative 
and could bo disicgarded IvtJAJh.il 

KOLEHMAN QUAMR v. NAWAB SIR 
SALIMULLMI BAH U)VR , 101 

t Dcwor — Widow’s Ben 

over husband's estate— Possession must 
have been taken with ronsent of husband 
or other heirs- -Stare iletisis- Obiter dic- 
tum 1 Tho widow of a dicouwvl Mnliome- * 
dan is not entitled to retain po^Mon of 
her husband* estate for iho satisfaction of 
hoi claim for dower unless she obtauud 
such pcs ossion law luilv with tho express 
or implied consent of the husband or his 
other hens The statement «of tho law to 
that effeit by tho Judicial Committee in 
Hamira B«bi v Zubaida Bib* 1 L R 38 
All 581 s c* 21 C W N. 1 (P C ) (1916), 
jh not obiter dictum Becju Bee v 
Moorthiya Sahib I L R 11 M<uL 2H (F 
B.) (14)19). followed A r,w m only an 

nnllmntv lor ffce ratio decidendi* 8 A HP 
BIBI v. ISM MB SllfiTKH 1013 

MEASURE OF I)\MAGES, if diffmmto hitwcon 
contiact and market into or between con- 
tract into and rate expected fioni cus- 
tomei See Indian Cbntiact Act • 971 

MEMORANDUM declaring that pruties cense 
bo be joint and pi ov id in* for execution of a 
partition deed if must bo registered See 
Reg i bt rat ion Act . 301 

“METHODS and points of view of busi- 
ness men," how fat to be looked into m 
mtcTpieliiv* business contracts See Sale 
of future goods . 678 


“MllUSHOKTTO" m tenancy, if imports 
liormanoncy and heiiiability See Cons- 
t motion of louse 1037 

MORTGAGE SUIT AppBcat on of compen- 
sation money for mortgaged properties 
compulsorily acquired in payment of un- 
secured debts according to mongagee’s sug- 
gestion— Purchaser of equity of redemption, 
if can question it) Whole before the 
Defendants, purchasers of (he cqjiity of 
^edtei option, had acquired any interest 
in the mmt gaged propel ties, tho moit- 
g&goea applied, according to tho sugges- 
tion of tho mortgagors, a pait of the 
compensation money received on account 
of some of the mortgaged properties under 
the Land Acquisition Act m satisfaction, 
of certain unsecured debts due fiom tho 
mortgagors to tho mortgagees and appli- 
ed the balance in reduction of tho moit- 
gago-debt* Held- -That tho purchasers 
of the equity of redemption had no right 
to demand that the mortgagees should 
give credit for the on tiro amount of the 
compensation money in reduction 
of the mortgage-debt, as they did 9 not 
acquire any interest m the mortgaged 
proper ! ph *d the time of tho arrangement. 


MORTGAGE KUIT-concld. 

The moi<?>ngois themselves after entering 
into tho nnangemont could not have 
claimed thrt the mortgagees were bound 
to give credit for tho amount in satihtac- 
tion iof the mortgage-debt which they 
themselves asked the mortgagees to appro- 
priate m satisfaction of some other debt. 
TflK KU6TRA LOAN omCK LI), v. 
ANANOA OH A KAN CHAKKABARTTY 703 
MORTGAGE illegally effected, if may sup- 
port subsequent sale as for tr antecedent 
debt “ See Hindu Law lift 

*_ 0 f ancestral pi op city, when binds 

defendants in absence ol necessity mid 
consent • See Hindu Law 150 

MORTGAGOR if may d'»ny title to property 
which ho professes to mxntgnge See 
Estoppel ... 607 

NECESSARY aim optional religious acts of 
Hindu femato owner, limits within which 
each is binding See Hindu T aw 653 

NON-PAYMENT of rent, continuous if 
ertottq i on { -fioe title when land held in 
thika. See Thokbunt Maps 925 

NOTICE without requiring "tenant to reinrdv 
misuse when same is capable of remedy, 

• validity of Sec Bengal Tenancy Act, s 155 1H 
OBJECTION to appointment of common 
manager to portion of ebtato or tenuie, if 
tenable, when no finch object non token to 
tho appointment of his medccessoi to the 
same properties See* Bengal tenancy 
Act . J010 

ON UK of pi oof question of, how far mat dial 
when tho entiio evidence is before the 
Couit. See Bengal Tenancy Act . 328 

OPINION, meio expression of, by Judge no 
bar to Jus passing a uiifeient ordei finally 
Soe Cumpiomibft, etc 792 

ORDER under sec 278. kiwi Procedure Code 
of 1882, bar to suil after it has Jioeomo 
final, even though wrong See Civil Iho- 
cedur© Code, m»c 278 275 

OUDH TYLUQDAR, primogeniture sanad to— 
Construction— “ Successor,” if includes 

transferee »y Will or deed— Sunm Maho- 
medan law— Document whether deed or 
Will— *Te$t— Inartistic drafting in India— 
Gift intci v iv os, conditions of— Delivery 
of possession, actually or constructively, 
Sufficient— Gift of immoveable property re- 
serving usufruct in part— Delivery of ac- 
* tual possession of the other part, suffi- 

* cicnt as delivery constructively of the 

* » whole.] Held, on a construction of a 

piiniogenituio sanad granted to an Oudh 
Taluqdar, that tho word “ successor)*" in 
it meant thuso designated poisons who 
^ould succeed m tho event of an in- 
testacy arid* not persons who look by sale, 
jgift or bequest That tho grantee's widow 
ro whom the Taluqdai loft (he Taluqdari 

E roper ty by Will, when by right of m- 
entance under (he sanad it should have 
gone to tho elder of the two surviving 
brothers, was not competent to alienate 
the property under the terms of tho 
sanad a« a ‘ r successor" of tho grantee, 
but could do so subject to the provision# 
of the Sunni Mahometan law* the per- 
sonal law by which eho was governed. 
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OVD U TALUQDAR-condd. 

iu Mahomodan law the bioad dial me turn 
between a gilt (hiba) and a bequest 
(wasiat) is that in tho cum> id a gilt the 
im modi ale right of propel tv m the Mibiett 
of the itili J& unit cured and in the 
of a bequest the vesting ot tshe right of 
propel ty is postponed Held, on a cons- 
truction Of the document m question in 
this case {after ocheihng to the diilicuHv 
of construing Indian documents owing to 
the absence ol n uniform and arc uialo 
system of comeyaneing and to 1 ho laet 
that deeds and Wills me as a iule most 
jnartistically drawn frequently by per- 
sons not possessed ot legal knowledge), 
that it was intended to be an movonible 

* disposition by the donor of all hei move- 
able and immoveable property and all 
her zanuudan and lafnbardaii estate men- 
tioned lr the deed and in the schedules 
thereto, subject to the rcwu-vnlnm foi Jher 
own use di ring her hfe-tuno of tho usu- 
fruct of sotue ol the immoveable pioperlies 
The reservation of tho usufruct does not 
by itself noils e the^gitt ot such piojHlJty by 
a Sunni Mahommedan Mo id undei Mahom- 
modan law Nawab Umjad Ally Khan v • 
Mussummat Mohumdeo # Begum, 11 M 
I. A 517 1 10 W R V C 25 (JN»7), followed 
For a valid gtft inter vivos under tho 
Sunni Mahommedan law, the thice condi- 
tions which «v° nr^OKsuiy oie, (a) mani- 
festation of the wish to give cm the part ot 
the dionor. <b) tho acceptance of the donee, 
either implied! i or expifvdy and (c) the 
taking ot possession ot the subject-matter 
of the gift b'v tho donee, cifhei actually oi 
constructively The old and admittedly 
authoritative texts of Mahomrifodan law 
relating to gilts could not*h<ne been in- 
tended to lav down foi all time what should 
alono the cm donee that title to lands 
had passed The objecl of the Mahommedan 
law as bo gifN appaiontJv was to pi invent 
disputes as to whether tho donor and tho 
donee intended at the time that the title 


to the property should pass* fiom the 
donor to tho donee and that the handing 


over by the donor and iho acceptance by 
the donee of the propel ty should be* good 
evidence that the property had been given 
by the donor and had born accepted by the 
doin' > as a gift Whom bv tne si.ue act, 
the donor gave the Who 1 © of her Kimnn- • 
dart properly to tho donee, but a pert of 
it bemg given subject to the i equation * 
of the usufruct in the donor, actual physi- 
cal possession was taken by the ctoiiee of 
the vest only Held— That the taking pos- 
session by tho donee of a part only ammm-# 
ted to taking possession cousfrui lively ol 
the whole zammdan unlading the part ot • 
which physical possession was *not taken • 
©yen though the donee did not apply for 
mutation of names in i aspect of the latter 
property. KHAN BAHADUR M A HAM- 
MAD ABDUL OH ANT Kir an v. MUST. 
FA&HR JAHAN BEOUM . 53 


(OTJDH) ACT XXI* of 1836, as amended by 
Aet IV of 1d01 — Suit by Taluqdnr to assess 
guzara land with rent— Guzara land given 
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Ol-DU INSTATES ACT-contd. • 

by former Tafuqdar to wife for life root* 
free by Will— Proprietor claiming taluq 
under same Will, if tan repudiate legacy 
to wife— Construction of Will— “Sirat mak* 
busu, J meaning of— 44 Sir/' popular sense 
of, includes u guzara ” lands as well as 
home-farm lands— Paper-book in Privy 
•Council appeatt-Courts duty in India to 
control inclusion of irrelevant documents. | 

R, Taluqdar of Mahewa m Distnct 
Khcn in Oudh, by Will bequeathed nil Ins 
moveable and immoveable properties to a 
nephew J, Mibjoct to certain legacies of 
which that to his wife was m thtso terms. 

44 To mv wife for 1 if o tivo hundred rupees 
per mensem besides sirat makbuza (winch 
• means ‘sir land in possession') will bo 
given from tho estate Held— Thai It 
by Ins Will lntenghnl to bequeath to his 
wife an o bo hi to estate flor her life as a 
piomietoi and without liability to have 
the same assessed to rent in the “sir land 
in her post essuon ” That tho oxpicssion 

• ** sir land in her* possosiop '* covered 

mauza Chh.vuoh which had been guen to 
her for her maintenance by R in hjs life- 
time and w is not confined to the luimo- 
fum lands the special mtamng Resigned 
to the term “ Sir ” by Act XXII of 1886, the 
void “sir*' being generally used m 
Oudh to co\er both classes of lands, 
'that J who took taluqa Mahewa under 
tho Will could not repudiate the condition 
of the Will that mauza CJihanch should 
bejhcld bv IVh w r idow r for her life riiif-free 
That under tho terms of the WiJl J would 
not be the “ proprietor’’ of mauza Chhauch 
so long as R's wilo continued to bo 
the proprietor foi life, and Act XXII 
of 1886, ns amended bv Act IV of 1001, 

« onsoouontlv did not apply Parbati Kurt- 
war v The Deputy Commissioner of 
Kheri. L R 15 1 A 111 - s c T. L R 40 
All 511, 23 C W N, 12a (1018), distin- 
guished \ duty Bps upon tho Courts m 
India to exoieiso contiol upon the wholesale 
inclus on, in th-> reeoids transmitted to 
Fngl.md of index ant documents by the 
patties to an appeal to the Judicial Com- 
md^e winch is a scandal and a hindrance 
t<> tho proper administration of -justice 
JJT.fNFTM BAHADUR BIND IT v. 
RRTAT RAJ KITNWVR 221 

OUDH ESTATES ACT (I of 1869), s. 28- 
Suacossicrn to taluqdan estate in list 4— 

‘ f Ordinary law/’ if includes sanad— c 
Crown Grants Act {XV of 1895), s. 3-Famlly 
custom, proof of, antecedent to sanad, If 
admissible— Instance of subsequent date, 
value of) The “ordinary law ” by which, 
under sec 23 of the Oudh Estate Act, tho 
An fetus i on onintestacy bo a taluqdari estate 
enterid in Idsf 4^8 to bo regulated is the 
law which would gen cm the parties apart 
irom the statute and includes any sanad 
SillS * **' i the property in dispute* 
t a Bahqdur Singh v. Achal Ram. 

fr R 20 1. A 77' u e I. L, E. 2® 
nu 1, 4 ! \P q898). Debi Bafchth St.ifih r. 
Chandrabhan Smqh, L. R 87 I. A168: 

n N ' lfi1 ® C1WW. and Sltte 

Bak*h Singh v. Sital Sinjh, L. R. 48 I, A, 
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OUDli JibTATJiy, ACT- eonld. 

228: b, o* 25 C, W. N 721 (1921). relied on. 

Brij Indar Bahadur Smgh v. Ranee Janki 
Koer, L, H. 0 i. A X at p. 13 (1877) and Pa r * 
ball Kuor v Chandrapa) Kuar, L. It. 36 I. A 
125. s c I L. It 31 All. 457 at p 474, 13 
0. W. N 1073 (1000), explained Instances 
of J&UCC 08810 U in tho lamily which occur* 
rod before tlvo forfeiture* of the oblate* 
m 1350 and the grant of a new title 
upon the conditions laid down m a sailed 
of lb63 cannot be used to set up a iule of 
feuceeswou diiectly eontraiy to the teuua 
ot tho banad, and a single instance, un- 
explained, of a subbequent date which 
occurred m mie blanch of the iamily was 
wholly insufficient to establish a custom 
binding on a wither biunch. Thakur bnoo . 
Singh v. Rani Raghubans Kunwar, L P. 

32 1 A. 203 s c. 9 C W. N. 1000 (1903), 
l of cried to BAD1U KARA IN N1NUH v. 
TUAKUtt AIN II A li NAM KHAR 120 

: , List II, 

estate of Hindu Talukdar included in, suc- 
cession to— Transfer b ^ reversionary heir 
during life-^rne of widow whether gov- 
erned by Hindu law— Interest, an. ex- 
pectancy and not transferable— Decree in 
his favour against widow, declaring him 
entitled to succeed after her death, if con- 
fers vested interest in estate— Transfer of 
►po9 bucojssiouis for consideration— Suit 
to recover consideration, if lies— Contract 
Act (IX of 1872), s. G5— Agreement void 
from inception if within section — Limi- 
tation— Time from which limitation runs, 
when agreement discovered to be voh*- 
timitation Act (IX of 1908), Sch. I, Arts. 

62, 97— Pleadings, defective— Relief given 
upon materials on record } Under tho 
Oudh Instates Act, tho succession to col- 
laterals opens on tho death of the widpw 
just as under Hindu law Under tho or- 
dinal, y Hindu Jaw, transfer by such a col- 
lateral of his expectancy to succeed to 
tiio estate on the death of the widow 
mL ^ ie , *nale owner is inoperative I 
The widows of the last male owner of an 
estate m Oudh entered m Li^fc TI attached 
to the Oudh h stales Act. I of 1869, having 
set up a Will of the deceased husband, 
empowering them to adopt tho then next 
reversionary heir expectant sued the 
widows and obtained against them a* do* 
claratum that tho Will was void and m- 
vaUd aiul that he was entitled to .succeed 
to the efitato on the doath of tho last sui* 
jvmg widow* Held — That the decree was 
binding only on the widows and the Com t 

Wards which had taken over the estate 
and did not create tn the Plaintiff an in- 
terest in tho estate that did not other- 
*1*© exist Held therefore— That a* pur- . 
on after of the estate from the Plaintiff in 
w hf * vtime oitho widows, was 

IfH i tcv ° over Possession on the 
strength of his purchase. That the pur- 
chaser was' entitled to recover the conns* 

under sec 

of the Indian Contract Act. limitation 
for such a suit running from the date when 
U the sale w«s vjid 

M x ft**™* Act deals with 

f ^ ^ uoJl hecomo void and (b) 
agreements p 0 t enforceable as contracts 


Ob’ 1)11 ESTATES ACT- condd. W 

• and thmfrforo void iiom their meeptmn. 

Au agreement disoowied to be vmd, with- 
in tin* meaning of l ho section, is theiefuia 
one discovered to bo not enforceable by 
law fiom its inception as distinct hom a 
cm\ 1 iact wh*ch become® void There being 
mafcnalb on, tho records justifying the 
Court m holding that there was a mis- 
apptolh*nsum on the part of the purchaser 
as to the rights of his vendor m 
the estate ho piofessed to tiansfer and 
that the true nature ol those lights was 
not cli b^overod by him until his demand 
for possession was i ousted, and that this 
date wa« # well within the period of limita- 
tion. the Judicial Committee gave him a 
decree for rceoroiy of the consideration 
UH>no\ m ftccoi dance with the piovisions 
of scr 05 of* tho Ccftutjoct Act, although 
the tU'c, as bearing on tho provisions of 
this section had not been satisfactorily 
provided or developed m tho pleadings 
and the moi ecdmsss befoietho lowci Cowls. 

m, L M CUI?Am haunath KUAR v. 

nnjfyu indar bah^dur stnch m 

OUMER hv title paramount and abatement of 
• rent. See abatement of rent 381 

when bound by advoise entries in 
thak i eg liter. See thakbust maps . <J25 

I AN C 11 A BA VI, establishment of idol if essen- 
tial for declaration for^ See Hindu Law 1033 
BABUR BOOK- in Bn\y Council appeal, Court's 
duty in India See (Oudh) Act XXII 

of I860 . ... 221 

1 AR1 Y at whoso instance Commissioner ap- 
pointed, how fai liable to indemnify Com- 
missioner See Commissioner pleader . 430 
“ ctmpetent to move that lie had 

committed a ii»ud See Evidence Act, s 02 4% 

- if can bo permitted to establish a 
case which is contiaiy to his pleadings 
See Em donee Act. b 92 4 %‘ 

PECUNIARY TKST, for Bin y Council appeal, 
if satisfied when decree indirectly affects 
title to )>i opei ty of tiro statutory value 
but which # w as not subject of tho suit 
or tho appeal See Civil Procedure 

vOuo ^ 2Q4 

PENALTY, provision in contract m the 

« i>m>?r r r^VTm^ e ^ n ^ ltul ( - on lioct Act 77 
B ERM AN ENT S LTTLEMENT" w hether 
exciu^iiidy means the Settlement of 1793, 

* Bengal Tenancy Act C17 

• PkltMANliNGY of tenure, circumstances 
t under which, may be pi esumed. See Land- 
loid and Tenant . qnq 

PERMANENT LEASE, executed by guardian 
during ward’s infancy, how far binding on 
Uie ward— Conveyance of property by guar- 
disn as hi* own— What pa«m-Refund of 
premium paid as consideration for the lease 
\ A Hindu widow, dunng 

ner 8bn s infanc3 r , granthd a permanent 
loase m rcspoct of a holding, without ox- 
prendy reciting: that she was dealing 

with the propel ty on behalf of her wn. 
and the son after attaining majority went 
on recoivinjr rent from the lower. 

uL 0V r£? tl . ,a! l y e F d **■ kh »* Possession 
Held— That the lady having had no pro- 
perty to deal with aa her own, the grant 
did not create any valid title in He 
lessee The lease was accordingly not 
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I'UUMANDNT LUlhJki conUd. 

binding oil tlio fa on. 'JLiio .soli aiuol. how- • 
ever. xUuiU mo premium paid to tho 
moiiicr as consideration tor tiie lease 
Watson v Shamtal, L Jti HI a 17b s. 
c 1. L. it 15 Cul b (ISb/), Hanouman 
Pershad Panday v Munmj Koonwarec, 

U AI. X A. 83J HemantaKumari 

Ucbi v Brojendrakribrtna Roy Chowdhury, 

L R 17 J 1 05 n < 1 L. R 17 
Cal. b/5 tltviO) and Uopeemohon Takrro v. 
Badhanath, 2 Knapp r c 20. distin- 
guished. Wheio a dotununt npixuis tw 
olio executed by tho guai than in^liis own 
right, it n not posh i bio to apply tho 
principle that whole theio flinty bo a 
doubL as to whether tho guardian m act- 
ing lor him bell oi lot ins want. tho exo- 
cdtant may bo deemed to have acted law- 
lully withm the sdbpe and* iu exercise of 
Inis authority. In thin mow no question 
ol‘ ratification ninso, lor there was no 
unauthorised act done bs tlie motlA'r on 
behalf of the miaul which could bo 
ratified Janardan v Anant, 1 L it 32 
Bom 386 (I'Nltv t nnd Naram v Mohendra, 

15 C L .) T<2 (11)12), leteiied to, 

ANN AD \ KUMAR DAS UUUPTA v. 

DW AltK A N VIT1 MYN1ML 1021) 

PERPETUTL Gil ANT, * tiamfeiability oJ, 

See Sanad *. . . OGi 

PETITION of emnpiommo on which a decioo 
is billed i£ recpynb legistndmn, when 
tho petition operates as «t lta-o See 
Registration Ac t 897 

“PIOUS OBLIGATION" to pay, if .him* 
m fat hoi 'a Ute-timo See Hindu Law 350 

PLAINT, amendment at a time when new 
bui t would bo tune-barred See BiokoTa 
Commission . t 3007 

PLANT] N< * of naeied grove on eonaociatcd 

ground, if a icligious pin pose. Sec Hindu 
Law . 3033 

trees and meeting buck -built 

building, grant of nght oi, how far deter- 
mines tho nature of the tenancy See 
Construction of Leaso . 1037 

PLEA DPR duty of. to (Lent and Court 
See Legal Piactitionors Act * s 13 (O <f) 88 
- — — • inciting people not to pay un- 

popular tax and bound down under pec 
107, Cr P. V , if can be dealt with undoi 
«oc> 13 (f> of the Legal Pi acti tinners Act 
See Legal Prac titiouors Aoi « 343 

PLEADER'S certificate renewal oi, dibchatgs 
from Government setv.ee if a giound for • 
refusal of See Legal Pi act it »©neif« A«J 328 
— — — lesponsibility in lognrd to com- 

promise 3>v purdanashin lady See Pur- 
danoahin lady . # ... 629 

authority to compromise suit 
See Purdanashin lady . . .629 

POLICY OF INSURANCE- Condition that *if 
no eult is brought within three months 
of rejection of claim by Insurance Com- 
pany, benefit under the policy shaR be 
forfeited— Such condition, if illegal— In- 
dian Contract Act (IX of 1872). ms, 23 
and 28— Indian Limitation Act (IX of 1968), 
Seh. f, Art, 86— Prart ice— Chief Justice, 

whether may appoint Bench 4 to 
try an issue or issues only 


rage 

POLITY OK 1NSUU ANTE concld. 

in a suit l Two polities ot Insurance 
contained a condiDou to the following 
effect --*'11 th© claim bo made and re- 
jected aiul nn action oi suit bo not com- 
nmmod within thiee montlm after buch 
i ejection all beindiv under this 

polity shall be foitoited " Tho Plaintiff 
t tirm’s yuit teg tho ietovciy of then* claim 
undoi the policies was instituted after 
tho ixpny ol thuja months irom the date 
#1 tho i ejection of tluir claim by the 
Insurance Company Held — That tho 

PLuntiil hrm Ivy liason ui thou failuio to 
commeuco t lu>» suit within llnee months of 
tho lojedion of thur claim by tlio Defen- 
dant Company had iorfedul under tho 
pit) visions oi ibo said condition ull bciiiiit 
under the said policies and that tho suit 
w f as not maintainable Baroda Spinning 

and Weaving Company, Ltd, v. Satyanara- 
yan Marine and Fire Insurance Company, 
Ltd, [ L R 33 Horn 311 (1913), followed 
Home Insurance Company of New York 
v Victor i a* Montreal Pfta^tuVance Com- 
pany, L 1{ )l ( K)7f A, C 59* at p 61. ic- 
fcrij'd to Held also — That 1 lie condition 
in tin* pnlft P's does not o/lend against rno 
pimiHioim wi sec 28 of Indian Conti act 
Ad and is not thoieiuro an mfi ingenient 
of six 23 of tho Aft Hirabhai v Manu- 
facturers LiFe Insurance tfompany, H Horn 
L R 711 (1912), deferred to Quffiro- — 

Win 1 hot the (duet dusfico can appoint a 
Bench for fhe pmpo r ,o of living an issue 
or issms only and not the whole bint 
OriilDH \R1L\L HANTMUANIHTX v 
EAfJLE STAR AND BBTTTSIf DOMI- 
NIONS TNSPRANTH CO LD 955 

POAVKlt of o\ccution Couit, to enlarge or 
aller tho dec ice bv con'-eni of pailies 
See Civil Procedure Code, f? 47 . 280 

" PREFER FJN C E over olhei ci editors," assign- 
ment to a cieddor Ijy an insolvent, when 
considered as See lVcsidcncy Townn ]n- 
Bolvimcy Act 611 

PRELIMINARY DEGREES, more than one, 
if may be paused See (hvil Procedure 
Code 989 

PRESIDENCY SMALL CUhSE COURTS ACT 
(XV of 1882), secs. 38, 69 — Reference if can 
be made on an application under sec. 69- 
Reference made by one of tho two Judges 
constituting the Court, if proper—^ “ State- 
ment of facts"— Its meaning—' “ Statement 
of frfets,” If to be signed— Requirements 
of a valid reference under spc. 69— Meaning 
of the term “suit"— Sec 6 of 38 and 39 
Viet , c 50. J Tlio Chief Judge And tho 
Sixth Judge of the Small Cause Couit, 
Calcutta, who heaul an application for 
new* tnal under sec 38 of the Presidency 
Small Cause Courts A(t. differed m their 
opiuion and delivcied faepurute judgments 
Tho Chief Judge in his judgment narrat- 
ed the history of tho case, gave an ex- 
position of his view of the law and con- 
cluded with the expression of opinion that 
the wilt should have been decreed and 
formulated two questions which he refer- 
red to the High Court under soc 69 of 
£ he Pi esi deucy Small Cause Courts Act 
The judgment of the Sixth Judge similarly 
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wir* i » i • s ’ r - 

PBBSIPI S. C. C. ACT— conc|d 

contained a statement of tacts, an exposi- 
tion of tho law and an expression of opi- 
nion that tho amt had been ughliy dis- 
missed by him. On the hearing of the 
Reference two questions were raised, vus , 

(a) whether a Reference under sec (59 is 
permissible on an application tfnder sec. 

88, (b) whether the Court has drawn up 
a “statement of facie” within the mean- 
ing of soc, 69 Held — That the applica- 

tion under sec. 38 is an application m the 
suit and attracts the operation of sec 89 
and that tho Small Cause Couit is com- 
petent to make a Reference undci sec, 69 
upon such an application Nu*$erwanjee v 
Pursutam, 1. L. B 11 Cal. 298 (1885), 
Okhoy Kumar v Koylash Chundra, 1 L 
R. 17 Cal 387 (J890) and Rajendra Mallik 
v. Nandalal, 1 h. U 31 Cai 1001 (1904), 
referred to. Held also— That tho Refoi- 
ence was not m pioper form Hoc 69 
contemplates that a statement *of facts 
should be drawn up by I ho Vomt, that is, 
two or moie Judges wheie the ease is hoard 
by more than one Judge mid should be 
signed by them They must then foimulate 
the point on which theie is a difference ot 
opinion This statement of facts and of 
the point cm which *there is a differoiioo 
of opinion is to be accompanied bv stale- 
meat of reasons assigned by each Judge 
m support of Ins view' Ramasami v 

Madras Times Printing and Publish- 
ing Co., 30 Mad L. J 207 (1915) T19157 
Mad, W. N 785 Jardine Skinner & Co. v 
Money, 14 W, It 312 (1870), Binode Lai 
v River Steam Navigation Co., 1 C W N 
143 (1897) R v Dudley, 14 Q B D. 273 
(1884) and R. v Commissioners of Sewers 
for Essex, 14 Q B D, 561 (1885) referred 
to Tim meaning of the term “suit” in 
see. 69 considered Gao an Chand y 
Oarers?. 4 C W N 44 (1897), Batasu 
y Jaiti, 3 C. W N lxu (1899), Nainappa 
v, Chidambaram, T L R 21 

Mad 18 (1897), Shyama Charan 

v Debendranath, I L R 27 Cal 

484. b c 4 C. W. N 269 (1900). Venkata 
Cbandrappa v Venkata Rama. I L. R 22 
Mad 256 (1898) Achha Mian Chowdhury y 
Durga Charan Law. I. L. R. 25 Cal 146 » , 

2 C W N 137 (1897) and Samed Sheikh 
v Neba Nepal, 19 C. L. J, 810 (1914) 
referred to, Held further— That a FuH 
Bench , of the Presidency Small Cause 
Court sitting under sec. 88 has no juris- 
diction to decide question a of fact, whe- 
ther they are raised generally or in con- 
^efunve of its finding on another ques- 
tion of fact or Jaw. Sasoon v. Haridas, ♦ 

J. U R 24 Cal. 455 (1896) and Johan Smidt 
r. Bamurasad. T L R 38 Cal 425 (1911). 

M. h. CHAKRABARTY v. 
OTjOf bortn 4 . m 

PRESIDENCY TOWNS INSOLVENCY ACT 
II 1* V ^—ADolication bv a 

creditor ayaintt guarantor under a ccm- 
gotiUbti *cheme ft Un under s. SO (2D- 
Courts Jurisdiction to vacate an order,) 

On tke 31st A4*ust 1910 B R and R . 
were «diudb>*ted * insolvents. On tho 
10th December 1910 a deed of comrtfw- . 
fiqn was entered ipto between (he insol- 


T'REfcsY. TOWNS INSOLVENC Y ACT- con td.^* 
vont» and several creditors whereby G 
guaranteed payment as guaiantor for tho 
amounts which the insolvents were to pay 
ami he assumed the position of a trustee 
for the purpose Of collecting the assets 
and ih<i effects of tho insolvents. On the 
9 14th September 1911 the composition was 
appiowd by tho Court and adjudication 
wus annulled On tho 29th July 1922 J. S. 

& Co mad© an application under sec. 30 
(2) of the Jbobidenc} Towns Insolvency Act, 
for i > an orfloi that the debtois aud the 
tiubteo G do pay tho sum duo to them 
under the composition deed, and that m > 
default they bo commit! ed foi contempt 
• and (M) an oulei that the debtors be re- 
ad judged insolvent^ On tjie 31st August 
1922 i ho Oouit diifccted O to pay as 
guaumtor and so fai as tho debtors were 
concerned, the said application was allows 
ed to stand ovei G failed to pay and on 
tlu> 21st November 1922 the debtors B. R 
>and B were read judged insolvents and it 
w T as tint hoi Joidored that thdt order be 
no! drawn up oi completed for a period of 
a fortnight m orclei to enable G or the in- 
solvents to pay The rfortnjght expired, 
and G and the debtors did not pay The 
ordei w as mottled but it was Bbt drawn 
up On the 6th Februaiy 1923. on the ap- 
pluatmn of .1 S A Co the order dated 
the 2tsf November 1922 wa<* vacated and 
on the 7th February 1923 tho Court direc- 
ted a wut of attachment to be issued 
against O inasmuch as ho had failed to 
domply with the ifidor of payment made 
on the 31 Rt August 1922 G appealed from 
tho ordois Held— -That on the 21st Nov- 
ember 1922 when tfho debtors were re- 
ad judged insolvents there was an end of 
the * eomposi! ion and tho Appellant G's 
liability under tho covenant camo to an 
end Held also— 1 That G was a guaran- 
tor in the real sons© of tho word 
Quaere •— Whether tho learned Judge 

had jurisdiction lynder boo 30 (2) of the 
Presidency Towns Insolvency Act to deal 
with the peponal liability of the Appel- 
lant as a mere guarantor of the amounts 
which tho debtors had covenanted to pay 
Ex parte Mirabita: In re Dale, L R. 20 
Eq 772 (1875). Held, furthei^— That in 

new *of tho long period which had elapsed 
Wore J S & Co applied to enforce the 
cowompt and the fact that the order of 
th'* <JDt November 1922 which had the 
effect of discharging G from liability under 
tho covenant was made at their instance, 
the order should not have been vacated, 
assuming that the* Judge had jurisdiction 
to vacate it Sembte:— Tf the application 
was to* be regarded as an application by a 
creditor agamfel tho trustee under th® 
composition deed as such iransfee, then 
the learned Judg* had jurisdiction under 
sec 30 (2) of the Presidency Towns In- 
solvency Act to deal with the application. 

The reasoning laid down m Ex part* 

In re Date, L R. 20 Eq 772 
(1875), was etvrdieahl© to the construction 
of sec. 30 (2) of the Presidency Towns 
Tn^tvencv Act GORTNP BAR PTTY v. 
JARDINE SKTNNER A CO W 


G 
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st, 36, 90 (1)— Examination of witnesses 
under $. 30— Jurisdiction of High Court 
to summon witnesses residing outside 
Calcutta and more than <200 miles away— 
Civil Procedure Code (Act V of 1908), Or* 
10« r, 19.) Under sec 3G of the Picsidency 
Towns Insolvency Act. the Registrar in in- 
solvency oidcifd two persons to attend be- 
fore intn lor ihen examination On their 


application to set aside that older on the 
ground that the order shoifld not have 
been made as they resided more than 200 
miles from Calcutta Held-«Tkat tlio High 
Court has pow or under sec -36 to summon 
before it persons who reside at a greater • ! 
distance than JJj)0 milc% Proper travelling j 
and other expenses should however, be 
paid and far as possible the lonvem- 
enew or iMitums required to ait%ul should 
bo coimderod. liE DINAR AM S0M\N1 370 ] 


si. 36 and 56— Assignment to a creditor by* i 
an insolvent before adjudication, when to 
be considered as " preference over the other j 
creditors, 11 s. 56 sub-s (a) — Assignment* by 
creditor to another, onus on whom to 
prove consideration and good faith, s. 56 
aub-s. Gfl— Examination of insolvent and 
of creditor or of creditor’s assignee under 
f* 36, whether and when admissible in pro- 
ceeding under s. 56— Whether Court has 
jurisdiction to deal with application under 
s. 56 | Whole proprietors of a him, un- 
able to pay their debts, on being plowed 
for payment by X, one of their cuvlitoio, 
who wa^ awaio of their inability to pay, 
ww Idled debts due to theft to X, and weio, > 
within two week's tlfeirof adjudicated ni- 
si Iveut, and wlioro X assigned the debts m> | 

asMgriul to him to M R., a dun, and j 

where after the examination ot olio «'<f the f 

Insolvents, of X rind of pome of the pro- j 

prietors of the firm of M R before the j 

Registiai m Jribolvcncy under pec, 36 of tho | 

Presidency IVwiis Insolvency Act, the j 

Official Assignee applied to the Court \u » 

its iiisolv one v jurisdiction forgetting aside ' 
the two assignment > a s b mg fiandulcnt ! 

and void as against him* Held per 
Curiam — That the Couit had jurisdiction 
to entertain tli© application* under sec 50 
of the Presidency Towns Insolvency Art 
and that the deposition of X arid of tho 

proprietors of the firm of M R. .taken 

under see, 30 of the Presidency Towns In- 
•olvenov Act wm> admissible against them- 
selves fior tho purpose of showing the dr- 
euinstaiues m which they took their ro- 

spediye ^ u* i Quaere '—Whether 

the deposition of the insolvent taken under ■ 

*ec 36 of tho Presidency Towns Insolven- 
cy Act is admissible ni a pnv’redmp’ under 
se*. 56 nf the Act Per Sanderson, O J — 1 

If the Official Assignee has to apply for 
the purpose of setting ndde an assignment J 

on th^ eronnd that it wn° fraudulent and , 

7" 1 " n the meaning of see 50 of 
tho Presidency Towns Inaolven^v Act anrl | 

h ’ >h n ds to rely upon depositions winch ! 

bore been made by parties before the Re- '* 

Ifittrar in Insolvency he should give notice * 
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PRE&Y TOWNS INSOLVENCY ACT-coflNsld, 
of his intention to do so and &uch notice 
sliould specify tho depositions on which he 
uutiiuia to udv. Per Curiam— Repeated 
demands for payment or threats of legal 
proceedings by a ci editor who knows that 
tho debtor is unable to pay do not consti- 
tute bonk fide picture and do not pre- 
vent a transfer by tho debtor to the cre- 
ditor Horn being an undue preference oxer 
otbt'i ci edit oi > wnnm tlio meamug of sec 
56 oi the Presidency Towns Insolvency Act 
Ex parte Hall, L R. Hi Oh Div. 580 at p 
585 (18?6) ref cued to Per Sanderson, C. 

J - Aftei it has boon established that tho 
assignment by the insolvents to X was 
fiaudulent and void as against tho Official 
Assignee, the onus lay upon M R , if they 
desiied to bring ttienwihos within the 
pi u visions of sec 5G, sub-sec (2) of the 
Pi eaidency Towns Insolvency Act. to show 
that not only did they give consul mation 
for tho •assignment but also that they 
acted in good* faith 30.1) H ORAM RAG- 
HUMTTLL v THE OEE1CRL ASSIGNEE 611 


adjudication of insolvency after a previ- 
ous adjudication on the same facts and 
materials had been annulled, legality of.) 

An insolvent was adjudicated on his 
own petition 4>ut having failed to apply 
for his discharge within tho time provided 
by the Act, his adjudication w*as annulled. 
Subsequently on las own application, on 
the sum* incls and materials, h s second 
adjudication took place, and a <1 editor ap- 
plicd to annul the adjudication Held 
list the plantation of tho second 
insolvency petition by the debtors was 
an abuse ol the process of the Court, 
and the second adjudication older found- 
ed upon it mud annulled Mai Chand 
v, Gopal Chandra Ghosal. 21 C W N 
2t>8 ( 1910). followed Chhalrapat Sinnh 

Dugar v Kharaq Singh Lachmiram, 21 
C W N. 497 0916), distinguished 

RE* B A LEA V CHANT) SEROYVGEE 739 


• 41, jurisdiction of the Registrar m the 
ln l°l?£ ncy to annu * an adjudication under 
o t 42 ? of * ,1f) Ca * cl| f ta Insolvency Rules— 

• Court, if can review order passed bv 

the Registrar. | Whom Iho KokisUhi- in 
] iwuvpm-y annulled a „ adjudication older 
tinder the provisions of sec, 11 of Iho Pre- 
sidency Towns Insolvency Act as the m- 
wolvcnt had not applied for his discharge 
within tho timn fixod by r ip>\ of the 
Insolvency Rules Held— That the Re«Ifc- 

trar had jurisdiction to make the order 
• annulling the adjudication Sec 0 of 
the Act authorises delegation to an officer 
of the matters sot out m sub-cl. (2), which 
includes ffiattors to bo dealt with m cham- 
bers and applications for annulment can 
be heard and determined in chamber* 
Held further— That under sec 8 of the 
Act the Court can review its orders, but 
as the order waa passed bv the Registrar 
he was the person to whom the application 
v w review must be fnade (*** Or. 47. C, 

C.) KE: MBGHRAJ PtTBOHIT 0J8 
PR I, SUMPTION, rewrt to, if wurrantnblo, 
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PEESVMPTION-concld. 

when both patties Alleged exorcise of defi- 
nite acts ot oivneiship over uncultivated 
land See Limitation Act ... 940 

of correctness of entry in ro- 
cord-of-righta, jf can be rebutted by road 
cess returns and quinquennial registers pie- 
pared under K<?r 48 of 1793. See Oeugal 
Tenancy Act, sec. 106 « 349 

as to propel ty acquired oat 
of mixed up joint and separate property 
See Hindu Law . , 997 

» - under .sec 50. Bengal Ten- 

ancy Act, if applies to produce rent See 
Bengal Tenancy Act . 113 

PRESENTATION for registration by at- 
torney. See Rogietiation Act 437 

— — - — — — - — for registration by cleik of 
District Judge ot mortgage bond m 
favour of Judgo to secure performance of 
decree, if legal See Registration Act 533 

PREVIOUS Kut suit between tlio paities v lie- 
ther bars suit for omitted tes^e under 
Or 2, r 2, C P Code See, Suit tor cesses 521 

PKR\v.ixAij AisJJ i — MULitoftLy — Laaul- 

i *ty oi p* iiio.pal ioi i.aua Dy ayemi — ori- 
iriifUl o^i laoon uy cqjeni — Liability 

of print. — inuia .1 luuu au Act (i A of 
16/2), s. £a6j[ a puncipdi is liable tui tho 
fnuul ul Uiw aguit atung vviinin ibo bcopo 
ol Ins aiiUiunij, wiicuier * the fraud is 
committed for the . benefit of the prin- 
cipal or toi the benefit oi the ageni 
Where certain goods consigned w oi e mibr 
appropriated by the agents while cany- • 
ini Hum in ul- Ou.a in rhe touxse ot their 
business for tlieir^ principal Held, m a 
suit by the consignoi lor damages- That 
tho puuupal was uDo liable lor the mis- 
apinopriation committed by his agents. 
There is nothing in sec. 238 of tho In- 
dian Contract Act to show that in order to 
render tho principal liable tho fiaud must 
be committed ioi the benefit of the prin- 
cipal Uoyd v Grace, Smith & Co., L XI. 
[19121 A C 71b, Barwick v English Joint 
Stock Bank, L R 2 Exch 259 (1867) and 
Houldsworth v City of Glasgow Bank, 

L R. 5 A C. (Houso of Loids) 317 (1830), 
referred to. Gopal Chandra Bh attach arya 
v Secretary of State for India in Council, 

13 0. \V N. 619 (1909), explained DINA m 
BANDHU SAHA v. ABDUL LATIF 
MOLLA . 18 

PRIVY COUNCIL, appeal bo— Interlocutory 
order *of High Court, pending appeal— 
Temporary injunction upon application 
for stay of execution pending appeal and 
order directing security to be furnished by 
Respondent/) Case m which the Judicial 
Committee enteitaincd an appeal agalnsfe 
and modified an interlocutory order passed 
bv the High Court in a ponding appeal 
* and cross-appeal imposing conditions as 
regards the Defendants dealing with pro- 
perties which had been decreed in his favour 
pending the disposal of Die appeal and 
directing him to give security for the dne 
performance of such decree as might bo 
ultimat^r in the *mt. SHTBA RRA- 
RWAH RTNGU v. .RANI PR A TAG KTT- \ 
MARI DEBT . 1004 
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PRIZE COl r RT PROCEEDINGS— T urkuh 

born Greek naturalised before war as a 
Persian subject, but commercially domi* 
died as a Turk, ship owned by— Condemna* 
tlon— -Onus } Tho claimant was a member 
of tho Orthodox Uioek Uhuich and w'iuj 
bom in Conti am mopie a Tuikish subject. 
Abjut 3 yeais todoin tho war he had boon 
natural! ted at> a Persian subject, but he 
continued to cany on m» business in 
Constantinople as before, when the 
''Kara Deim” which ho had purchased 
ou loth August 19L4 was alter declara- 
tion of war^ between Gi at . «utam and 
Turkey, seized and captured as an enemy 
vesfcv*i on 13th November 1914* Held — Thar 
undo! the i A rum stances tho biuden of 
proof \\ is upon him to snti-lv the Judge 
' Hoit tlie commercial 'Turkish domicile 
w hich he had retained up to the tnno when 
tho war broke out had been altered Ho 
might have stated tnut it was hi« inten- 
tion defiaiteh to givo it up and not to 
resume business in Constantinople at alt. 

But tho si atnnents oe made in Court did 
’not suffice to discharge the burden of proof 
and the shftp was pioi>eily condemned. 
SOCRATES ATYCH1DES v. THE 
SECRETARY OF STATE H)R INDIA IN 
COUNCIL * . ‘ ; 557 

PROBATE AND ADMINISTRATION ACT 
(V of 1881), s. 17, withdrawal of’ renuncia- 
tion of executorship, how far allowablo 
— Date of grant, which is-! One of several 
executors appointed under a Will applied 
for piobnte on Mue of notice to the other 
exerutoTH named m the Will, one ol whom, 
stated that ho was willing to be an execu- 
tor but finally attacked the Will and le- 
tusi'd to Ixi an ^ex^utor Thereupon pio- 
bato was granted ip tho applicant and 
about two months after the date of grant 
tfie executor who had renounced made an 
application for withdrawing his renuncia- 
tion and for being appointed one of the 
exeeut6n». Hold- -That at the time when 
tho application ior withdiawal of the re- 
nunciation of executorship was made, the 
grant of probate lftid already been made and 
therefore tho application came too late 
The date of gr u m of piobato is the date 
on which the older granting the probate ia 
pasFed and not the subsequent date on 
which an ouler is passed that probate 
should issue In re Golfip Sundari Oassi, 
SOWN. civ (1901). distinguished. 
HARE RAM SINGH CIIOUDHURY v. 
RAto IUM g INGII CTTOUPHURY .. 285 

t. 21— Indian Succession Act (X of 1865), 
t. 89 — Hindu Wills Act IXXI of 1870) s. 2 
—Residue left by Will for the maintenance 
and worship of 1 idol-idol, If residuary 
legated— Letters administration, who 
is entitled to, shpbait or priest) Where 
a testatrix, a Hindu widow by her Will, 
after providing for expenditure on the 
occasion of her obsequious ceremonies and 
payment of certain legacies directed that 
the residue of her estate should be devo- 
ted to the maintenance and w^rdim of 
the idol established h* Vr husband's 
ancestors, and tho executor named in the 
Will did not take out probate Held-* 
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VKQh. A ADMINISTRATION ACT- cortcld. 
That the idol was the re^uuarv legale© 
withm the meaning of sec. 8$ oi the 
Indian Buccopwioji Act. which is applica- 
ble to Hindus, and that the pci *jh 
entitled to lettois of administration under 
eee. 21 of the Probate *and Adwmistia- 
turn Act w;is the shebait of the idol 
Held, further — That t ho appointment of 
a priest (purohit) to conduct the worship 
of the idol bv the shebait (lorn not tians- 
ter the management of the debutter estate 
from the shebait to the pnesf , and that 
Urn pntsi m not entitled to dho giant of 
let h»i'> of administration as ipsidua.iv 
legatee or otherwise Mahajam Indurjeet 
Kooer v Chundemun Misscr, tfi W K IPi 
(187U and Nafar Chandra v Kailash 
Chandra, 25 V W N 201 (1920) n-f cried 
to It is well-settled tlfnt when the wor- 
ship of idol has been founded, the 
shebaltsbip is vfstrd «n the fmmdei and 
his hens, unless he has du ptdbd ot it 
otherwise or there has been some usage 
or course of dealing which points to a t 
different njode of doudution KAL1- 
KRJ8HNA 11 \Y v. jf\KiJ AN3,AL 
MDKERJEE . . 411 

PROFESS ION AT. MTSCONOl'CT, unfounded 
imputation against? impart mlity of living 
Court by t pleader, if amounts to See 
Legal Practitioners Act, <,k 13 (c), (f) 8R 
tf PROSECtTTIO^ M what it means m 'Sanc- 
tion for prosecution * See Dnxuceossfiil 
application for natictdnn to piosecute 387 
PROVINCIAL INSOJjV ENCY ACT (III of 
1907), s. 37—“ Creditors, if include* se- 
cured creditor*.} A bcruicd creditor is 
not a “ creditoi “ withm tho contempla- 
tion of the term used 4u see 37 of Act 
III of 1907, so that -e purchase b> a se- 
cured oi editor within thieo months of tho 
petition foi insolvency presented bv the 
insolvent cannot be avoided in u proceed- 
ing under sec 17 on tho giound that it 
was effected with a view to giving tho 
purchaser n prefer uk < over the other 
cx editors JAT)U NAT1I IlMiDAU v 
MANINDRA NATH UTANUIU 8P> 

PROVINCIAL SMALIi OAl SU CDVUTS ACT 
(IX of 1887). Sch II, Art 35 (u)-Suit 
for compensation for removal of trees, if 
exempted fiom jurisdiction of Small Cause 
Court— Suit of a nature oegmsable by 
Court of Small Causes— Civil. P*oc eduir 
Code (Act V of 1908), *. 102— Second appeal.} 
Where the Plaintiffs sued tho Defend- 
ants in the Civil Court lor ivcoveiv of 
monev on account of the price of tied 
alleged to have been wrongfully cut and 
misappropriated b\ the Defendants from 
land claimed tr> be UiamiiflV property md 
in their powsMon, and it was found that 
the Defendants had righf t.i some portion 
of the (roes, and the suit was partly de- 
creed and tho Defendants pi et erred n 
second appeal * Held— That th© «uit did 
not come within Art 35 Or) of the 
Second Schedule of the Small Cause Court <s 
Act, and it was one of a nalur* cognisable 
by \ finmll Cause Cmut. and that the 
value of the suit being nut *%rr Ks M)0, 
jj,p second appeal lay under the provisions 


Page 

i*KOV S V C \H - condd. 

of sec 102 of the Code of < ivil i’loirilnve. 
MlliZA DIl.U V K tiOHSAIN v. ivVDARUD- 
1)1N ( lloWDin.KY . • «9 

jumdiction of Small Cause Court to try 
a suit uoon a contract to pay a certain sum 
as compensation for things misappropria- 
ted— Construction of plamt— Discretion to 
award interest.} Defendant in collusion 
with cert am Kailwav Ofhcexs took some 
coal belonging to Plaintiff and misappro- 
pnated it The Plaintiff and the Defend- 
ant discussed the matter and the Defend- 
ant e> ecu tod a chit promising to pay a 
particulai sum made lip in a particular 
wav Plaintiff hi ought a suit in the Small 
Causo Court alleging in the plaint the 
aforesaid collusion and misappropriation 
and the <<\euition of the chit ugi oeing to 
pav the monrv In d ,M n ‘ing the suit the 
Small Pause Court Judge aw aided interest 
at 21 per cent pci annum on the giound ot 
Del end an t f s conduct Held — That the 
idamt prtipeilv read is a plaint upon tho 
chit aiul is mft a suit t>r damages either 
for thift of coal or for the convulsion of 
tho coal in anv Reuse As , there was 
iv if lung in tho plaint to *Jiow that the 
tiansact’on was represented .is two alter- 
native censes of act urn, tlicie was no ob- 
jection in law T to the ?>aso being tned in a 
Small Cum ' (^mrl A It hough in the ab- 
sence of ovuh nee of custom 21 per cent, 
nn nnimin i<? a high rate, the Court had 
jurisdiction to iriant it EAKTIAL 

• CfTANDK \ C1TATTKHJKE v. ■’iOFIINI 

KT7M \ R CD ATTOKJ RE 549 

LM DL1C DRMVxNDS lUX’OVEKV ACT (III, 
tt b , ot 1913)— Sale held in 1907 for im- 
aginary arrears of revenue, if a nullity — 
buit to ‘-et aside such sale, if barred by 
s. 36.} When the revenue authorities on 
the 2nd September 1907 pi oc ceded to soil a 
piopeily f oi an imaginary unear, there 
wab usurpation of jurisdiction on their part 
and tho sH© was a nullity Thereupon a 
right aruuod to tho Plaintiff under tho 
law a» if then stood to institute a suit to 
recover tho property withm 12 years fiom 
the date of dispossession, aiul his right 
cannot be affected by the retrospective 
operation of sec 3f> of tho Public Demands 

• Eoooverv Act of 1913 Balkisscn v Simp- 
son, L V r> 1, \ 151 s c I L R 25 
(V 833, 2 C W N 513 (1898) and Colonial 
Sugger Refining Co v Irvmg, (1905} A C 
308, referred to DHORENPR \ KRISHNA 
MJTKFT.TEE v. MOHENDRA NATH 
MDKH10RJEE , , 386 

PI NJAll COURTS ACT (XIII of 1888), $, 6— 

# W mdino-ut) of Company incorporated 
under Act VI of 1882— Assignment of mat- 
ter by District to Additional District Judge 
— Add’ 4 --I District Judge's jurisdiction— , 
Costs before the Privy Council.! Where 
the District Judge of Bella had as- 
signed to the Additional District Judge 
of the place all the functions of supeiv* 
vising tho liquidation of a Company, the 
bdbr at'«u'rpd under sec fl of the Punjab 

• Courts Ad, 1888, jurisdiction to pass 
orders in the matter eff the winding-up of 
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1‘UNJAR COURTS ACT - coneld, 

' the Company The succeed ul Appellant 
was, m the special circumstances of the 
case, ordered to bear las own costs of the 
appeal BERARI hAL BPLAKI v. 
KUNDAN LAL . 509 

PURCHASER, it liable for failure to complete 

contract within stipulated time by reason 
of vendoi^ default. See Indian Contract 
# Act, see, 74 , f ?. 77 

PURCHASE by moitgngor without permis- 
sion of Court, void or voidable. See Civil 
Procedure (lode, sec G6 208 

^ by decree-holder in benami of 

another, if a nullity when leave was re- 
fused to the decree-holder See Civil 
Procedure Code . 291 

PURCHASER from widow if bound to see to 
application of purchase money thd 

was tor paying oft alleged debts duo 
by husband See Hmulu law 865 

PUKDANAfciliN EAJL) V , compronme on be- 
half ot, alleged to have been maae without 
autnority— onus to prove consent and 
knowledge — Consent it proved, because wit- 
nesses whe denied it found unreliable— 
Circumstantial evidence— Pleader’s respon- 
abiUty in regard to compromises by pur- 
ilaiiastnn lady— Pleader's authority to com- 
promise suit. f The principle that those 
who icly upon deeds and powders executed 
by purdanasnm laches should satisfy the 
Couit that they had* been explained to and 
were undeudood by them applies to agiee- 
ments to compromise litigation, though 
it may bo sufficient m such a case to 
show that f he geneial itv-ult of the uom- 
l>romit>©, as distinct from the details and 
legal technicalities involved, was under- 
stood by her and that disinterested and 
competent persons with a fair under- 
standing of the whole mattei advised her 
to execute it Tacoordeen Tewarry y, 
Nawab Syed All Hossein Khan, h R 1 
1 , A 192 at p 206, 13 B L R 127, 21 \V. 

R 340 (1874), Shambati Koeri v Jago Bibl, 

L R 291 \ 131, s c 0 C W N 682 
(1902) and Sunitabala Debi v Dhara Sun- 
dari Debi Chowdhurani, L R 40 I, A 
272 s c I. h H 47 Cal 195, 24 C W. N 
207 (1919), iehed on \\ heie m a suit 
by a purdanashin lady to set aside a com* 
promise entered into on her behalf, aa 
having been made without her authority, 
no ovidence W'as given of the affirmative 
proposition that tho compromise waa made 
, and entered into with the knowledge and ’ 
consent of the lady, and it was denied by 
the lady and her witnesses, but the High 
Court upheld tho compromise because the 
depositions <of the lady and her witnesses 
were m its opinion unreliable’ Held— 
That an affirmative propoeitiorf is not 
established bv showing that the evidence 
of witnesses who depose to a contradictory 
negative proposition is not reliable 
Duty of a pleader acting for a purda- 
nathin lady, when a compromise is pro- 
posed to be mad© on her behalf, indicated 
A vakalatnama authorising a vakil to 
argil© the case, to insnect the records, exe- 
* ante do^pmenis and deposit and withdraw 
mottles and do all such other aefs* the 


PURUAMSHLN l AD^ cinefd, 

earn© to bo accept od and i at died as acts 
clone hf her, does not give tho vakil autho- 
rity to compromise tho suit SlUMATI 
KARAT KCMAKI HASI v. AAll’LYA- 
DT1AN KPNmr . 629 

PUTNI REGyiiATiON (VIII of 1819. B. C.) t 
creation ot one putni over the head of a 
previous putni, if legal— Assignment of the 
right of the zemindar to receive rent from 
the previous putnidar, if can be treated as 
a putiu lease as contemplated by the Re- 
gulation-Sale under the Regulation of the 
inter^t of such assignee, if legal and if it 
passes any interest— S. 14, persons entitled 
to question such a sale— Creation of a fresh 
putm do-ordinate with a putiu already In 
existence, if gives any legal right over the 
previous putrudnr — Relationship of landlord 
and tenant dbetwoenRhe new and old putni- 
d.vis j A, a '/ uumdai, gi uited a putni leas© 
oi the ©nine 16 as. of the piopeity to 1). 
Subsequently B having acquired un m- 
(aebt m ono anna share of the znnundaiy 
created a putni m inspect ol tins ono anna 
share m lav our of F. but later on sold 
the \m ’Ksl of F under Reg VI 1 1 of 
1819 and it was pui chased by P, who 
thoreattcr sued 1) ioi rent oi the putni 
to the extent & one anna shaie Held— 
That the idea oi a putni being cie.ited 
over another putni * m absolutely 
toioign to the bcliemo ot tho Putni Regu- 
lation. The putmdar*i a therein desenbod 
as a taluqdar of tho fust degree and it is 
difficult to imagine that a tonuie can b© 
created over a taluqdar of tho first degree 
Rai Coomar v Probhat, 9 G W N. 656 
(1904), distinguished That assuming that 
F's interest was supoiior to that of I), then 
it could not be sold by the Collector under 
Reg VI TI of 1819. and P acquired no in- 
terest by such sale The whole scheme of 
the Putin Regulation i a that the putni dar 
is tho only poison whoso mteicwt can bo 
©old undei tho Regulation and not tho 
interest of a poison in the position of F 
by whatever name »t may lx* culled The 
mere givAig of tho name of putni to the 
mteicsl ot l' 1 would not make it a putni 
as contemplated by the Regulation so as to 
bring into plu\ all tho piovisions of the 
Jaw Thai the to can be no objection to the 
assignment oi the right of the zemindar 
to reiviv toot from tho putmdar which bo 
is entitled to get under tho putni settle- 
ment and the assignee would bo entitled 

® to recover rent from the putnidar bv vir- 
tue of the assignment. Madhusudan v 
Debendra, 34 V L J 76 (1908) and other 
cases referred to Jaharmull v Jatlndra, 

1 34 O It, J. 79 /1921), dating Dished But if, 
ignoring * tho interest of I), the old 
* putnidar,, tho interest created m favour of 
F was made not superior to but co-o?dl- 
nate to that of X) then F did not acquire 
any lawful interests aR agamst t). Under 
the provisions of sec 14 of th© Regula- 
tion, a sale under the Regulation can 
milv bo questioned by a person affocted 
by it, but in th© present ease Ih© sale 
not having been held with jurisdiction, it 
could be questioned by t) who was not 
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I’UTNI .RBOCLATION- concld. 

ottwtou >jy the kale, Ramsona v. Sana* 

Kl c i, j (jjjij, aistjngtmhed 

KAJRNDRA NAltAiN UhOVUiM* s,i v. 
KHAN UAU'WLH MULL t 1 ABU NA- 
BOB AHIl'A .. ..189 

"PVTHA-POUTHAD1KRAME," mvj.mng oi 
See Sannri t . 964 

QUESTION of onus oi priof, when the 
entire evidence is before ilio Comt, how 
iai xuatuuai bee Bengal 'tenancy Act 328 

whether a decree is a icut- 

docree or a decree if may bo Ron© 

into in execution proceeding See Bengal 
Tenancy au .. ... • . 817 j 

QUANTUM MUR l T JT n ■. pi - of f npp lien 
to payment of brokei's commission,, when 
broker fails to complete transaction on 
toijnis specified See looker's Com- 
imasnon .. 1007 

RAILWAYS \CT (IX of *1890)— Stability ot 
Railway Administration iur oi ywutio-- 
Itidtan Contract Act (iv or lo.^, Jol, 

152 and 162 — Care to bo takin ny ml* pan A 
■— Inference from tac^a not cu^iutu, whe- 
ther a question M law in second appt^i } 
Under sec 72 of -the liuLan Rtt^iuvs 
Act (IX of 1800). the resp inability oi a 
Railway AUia lusii iuuU ioi tho io-'S of 
goods deliveied to it to he yarned by Rail- 
way i« that of a bailee uueet uis lji, 

152 and 162 of 1 Indian Conti act Act 
The bailee is only bound to take as much 
care of the goods baiipd to lmn as a man 
of ordinary piunoimo would uml^ »imilar 
circumstance take ot Inn own ginb ol the 
same bulk, quality ami \«lm* A man of 
ordmarx s mi demo would not bend hie 
own goods in n boat with 20 or 30 leaks 
on its side, l or 11 inches in length, and 
keep the goods in the hold of tihe boat 
for 80 hour* When the fn rt ts jio not dis- 
puted, the propriety of tlio inference to bo 
drawn from tn • fat t is a quoM’on of law 
and can bo gone into in second anptal 
Consequently it was open fo the High Coiut 
m second appeal hi see vh'thor thn Comt 
below r was right m holding that the de- 
fendant in despatching bailed goods m a 
boat with ?0 or 30 leaks tbmucfh which 
water enteral into the boat, the jA'ods 
being Lift m the held of the boat for* 30 
hours, complied with the renmnvmentH of 
see 151 of the Indian DnrHrmt Act 
LATCSTTMT N\T?ATN BA1TTNATF, V. 

THU SFDRFTAR Y OF STATU TO if 
INT)T A TN COUNCIL * 101 

RA-TBANSTS if juKarnod bv ordinary Hindu 
law— Hindu Widows Re-marrlaqe Act 
(XV of 1856) s 2— Rc-imrrmge of Rajbans? 
widow, if entails forfeiture of her fate 
husband’s estate.) Held — That the part'es # 
to this case, ^vho y.w Rmhnnsi* weie 
governed by the ordinary Hindu law, end 
one of ' n widow who re-mnrfted, for- 
feited her former husband’s estate, e^en 
though there was a custom of m marriage 
in her rn*te The section of Act 

XV of 1856 (Hindu Widows I7e-n-mrr\i^e 
Act) annlies not only to widow's who ronlj. 
not. re-marry before the pasjnns? nf tlio 
Aiot. bn* iiw to fhow rrho wore not «o 
ptyttldted form re-marry mg cither by law 


rapt j Paift 

FAJil VN^IS- conoid, 

or custom, Mitya Madhab v. Irinath, 8 C* 

L J 542 (130/^, Rasnul Jenan begum v. 

Ham Saran Smgh, i. L. K, 22 Cal. 5bJ (1885), 
to Mityay i \ Vvoramakan, l, h K. 1 Mud 
ZJ0 (it!?/), and several other "uses reiexred 
to and idled on. SAJSTALA bEWA v. 
JUUVSUdia 1>A hi . 069 

RATH ot in teicbt. what is reai^onablo in 
India See lntartt. lease on behalf of . 299 , 
RU- \SSIdSSMKNT of revenue and rent after 
expiry of settlement of temporary settled 
estate-island chur— Regulation Vll of 
182 2, s. 9, settlement under— Collector, if 
may enhance rent payable by tenants— 
Proper procedure for enhancement— Bengal 
Tenancy Act (VIII of 1885), Cnap X, 

Part II — Act IX of 1847, if applies to tem- 
[loiarily settled estates] Where alter the 
oxpity of tho settlement of an island chur, 
proceedings being taken umW ILg VII ol 
1822 the revenue* wrts ic-assessed, and tho 
estate was settled with tlio Pla.mift (tho 
previous aottlcment-holdoi j and he biought 
a ruit suit against tho ternnts at a rtnt 
• stalled Ly the rovenus authont^s (which 
tv.m higher than the pievious rent) 

Held That tho Plaintiff wn** not en- 
titled to recover tho rent as setthd by tho 
rovonue authontios Sec 9 <d Reg VII of 
1822 does not appear to do more than en- 
able the Colloctoi to asceitain and record 
the nulls actually parable at tho time 
when a settlement or re-sol t lenient is made 
If it was desired to enhance the ion lb of 
the tenants, proceedings should lia^o been 
taken b> the revenue authouLos unde* 

1 art II vif Chap \ of the Donga] Tenancy 
Art oi Lv the Plaintiff h.ni-ell muhr sec 
52 or some other approimute provisions of 
that Ut Semble: — In a case of a tempo- 
raulv hettlod estate, it would bo always 
open to the revenue authontjos to re-a^sess 
tlio rmeiiuo and re-settle the cslate with 

f J1 f wni ^ l0 ‘ A P irv °f ft previous term 
of settlement Act TX of 1817 not applying 
to (ho < .'so 'vsjnr'rosH crnicKURHUT- 

ri JA,? T JV ; , ,KA NATn MITBA 121 

lihUMl. of l0K.ll nooesMtv in salo dood by 
mclmv, oydonti.irv vniuo of, when roror- 
^lonor did n.,t •■’lallenuo tlio recital Soe 
Timdu widow .oq 

HEFKlMiN’CE fo nibitnlh-n, whetbor Conrt, J 

5f” K ' , *°,. T>0 " C : T ; *«> nibifrntors to esfend 
<ho„. ! ht fit Soe Civil Pro- 
ondurr. Cod-> Sdi J], ,d (3) 40 „ 

, SPC « 9 «>f tho ProR’doncv 
► * w,ili ( me* Lenity -\ c t if can bo made on * 

an aopMcn'ion nmbu w 38 See Pre^r- 
h'li.v 5 mall Duisi* CVinD, Act . 883 

~~ undrr «fr»e V ) i r-'-id^nev fsmell 
p M, ,V' , 1,111 ^ f,,T i h’' mod a bv ono 

hy f) Jn ^ oq tdutimr the OenrL 
I residency Smell Cm r +B A-i 883 

v’*de r ^ Pr pn 

' r,,1,T l 0 ^ of a valid 

:CrfT: • See Vr ^^r Small "rnutt 

v ourt'i ^ ^ 

™ZXd c7 m ; um anid connidenition 

Prr*TlnV,\'nv T ^ n T^rmonnr,t |029 

R mV< °7 ArT fxvi nf W*' «* 2 S 2 
, , 7V" flxccutod If, favour of 

t,, ‘ f to secure performance of deerta 
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REGISTRATION ACT-contd. *, 

to bo made in appeal— Presentation for r«* j 
jjistralion by clerk of District Judge, if * 

legal— * nepresentativet” if include $ agent j 
— Hc-registtation under Act XV of 1917— j 

Right of objector to validity of registration 
to add costs of successful appeal to secu- 
rity.] The provisions of fee. 3 2 of the J£e- 
giairatiou. Act (XVI of 19U8) are impera- 
tive and, unlove a document presented for 
registration is so presented by one of the 
person^ described in the section, the pre- 
sentation does not give to the registrar 
the indispensable foundation of his autho- 
rity.] The pioMiions of sec 32 of the Ite- 
if mode, is invalid Jambu Parshao v 
Muhammad Aftab All Khan, L R. 42 I A 
22 s c I L R 37 All 47; 19 C W N 
282 (1914), referred to The term “ re- 
piesontativo " in bca 32 icfers to the ; 

legal personal representative or (by vnluo < 

ot sec 2) ihe guardian or committee of the s 

person do cribod and does not include a 
clerk or m,vnt TV . v 3rd “repriwnta- , j 
ti\o*' is ft term of rmbiguous meaning and ' 

must be (onstrued according to lta.contexl j 
Tn a i ut. li com ext m n y morn an agent* : 

but in cue 32 oi flue Regulation Act that ! 

meaning is excluded by the carcoimstance [ 

that under a i a (c) of the section, the 

agent is separately; referred to and is re- 
quired to hold a dulv authenticated power 
of attorney, whereas a repiosenUDvo 
under tho section can present the docu- 
ment for registration m his own right 
Pending an appeal to the Privy Coun- 
cil, the Respondent to the appeal was 
allow t-d to ewuto hit* decroc (which was 
ultimately reversed) upon furnishing 
security for the performance of any oidei 
which His Majesty m Council might 
make m tho appeal and a mortgage bond 
was executed m favour of the District 
Judge of P for this purpose for the bene- 
fit of tho Appellant, It was presented 
for legiolratnm by a cleik of the Distiict 
Court and was registered by the register- 
ing officer Tho Appellant’s obiection 
that the registration was invalid as it was 
not legally presented foi icgistiation 
having been owriuled by the District 
Judge and Die senility approved and the 
High Comt having affirmed that? order, 
Appellant appealed to Hig Majesty In 
Council* Held— That the registration of 
% tho security bond was invalid ahd the * 9 
security was insufficient and that the Ap- < 
pellanfc would have liberty to apply for 
re-registration under Act XV of 1917 ad- j 
ding to the security tho coats of the appeal » 
to the Judicial Commissioner and to His j 
^Maieftty in Council on the rmesfftoi of the 
security MA SHWD MV A v. MATING 
HO HNAUNO . . 533 

— — — , s 17, sub-*, 2, proviso 

(y)— Memorandum declaring that parties 
cease to be ioint and providing fur execu- 
tion of a of partition, if must be re- 
gistered,] Where n memorandum regard- 
inct tho cesser of jointrtces, which amoun- 
ted to a declaration that from that iimo 
forth the parties became entitled th pos- 
aessicn mu] enjoyment of their properties 


REGISTRATION ACT-contd. Pus " 

m s-parma shares* provided for the execu- 
te u of a f wither deed effectuating the 
partition: Held— -That by vntue of p JO - 

w^j (v) to suJb-soc. 2 of «ec, 17 of tile He- 
gw {ration* Act of J877 t the memo t and urn 
i lid not require regibtiatum and was 
admissible m evidcnco, RA JANG AM 
AYYAR v. RAJANGAM AYYAR 561 

1 17, sub-s. (2) (vi), 

petition of compromise on which a decree 
it based, if requires registration, when the 
pet i bon operates as a lease within the 
meaning of sub-s. (1) (d)— S. 49, the un- 
registered petition if admissible in evi- 
dence at least as an admission.] In a 
certain Bint a petition of compiomlso 
was filed by which tho Defendant 
admitted tho Plaintiffs patm light and 
the suit was decreed incoi pointing tho 
petition in the decree In a subsequent 
sfait by the r aid PJamtifi’s Miccc&soi-ui-in- 
forest foi arrearg of rout against tho said 
Defendant's heir, the latter denied *ela- 
tion^hip of landlord and tenant The 
Plaintiff relied on the above-mentioned 
petition of compjomise m which the De- 
fendant of that suit admitted ihe relation- 
ship Held — That the compromise agree- 
ment operated as a deuyse and under tlie 
terms of sec 17 such an agreement, not 
being within the inception contained In 
sub-sec.- (2b d- (vi), ‘should have been 
registered Not having been registered it 
wa« prima facie inadmissible in evidence 
m a lease Pranal Anne© v. Lakshmi 
Annee, L R 26 L A 101 s c 3 C W N 
485 (1899j chstiiu lushed Hernanta Kumar i 
Devi v* Midnapur Zcmindari Company, 

L R 46 I. A 240 s c. I L 11 47 Cal, 

485 ; 24 C W. N. 177 (1919), followed. 
Mahomed Musa v. Aghore Kumar Ganguli, 

L R. 42 I A 1 so I. L R 42 
Cal 801, 19 C W N 250 (1914) and 
other casts rcfeired to Held further— 
That the agreement was admissible In 
evidence so far as it contained an 
express 1 admission by the Defendant 
m the previous suit of the title of tho 
Plaintiffs m that suit as landlords patni- 
dars. In respect of such admission, the 
agi eemont, if it came af all withm sec 
17 of the Registration Act. would fall 
within cl (b) or (c), so that the exception 
in sub-sec (2) (vi) would apply to it Tho 
Defendant waq therefore bound to pav rent 
to the Plaintiff at tho compromise rate 
Amcfr Ah v Yakub AM Khan, I T, R 41 
Cal 347 s e 19 C T, J 429 (1913), fol- 
lowed RAT? at CHANDRA DAS v. SM 

* SARAJTJTT RUDRAJA .. . 89: 

r- — — , ss. 82 

(c), 35.* 75 (2)— Presentation for registra- 
tion by attorney— Conditions to be strictly 
followed— Acceptance of presentation by 
attorney by Sub- Registrar, pnma facie 
evidence that presentation was in order— 
Document, if mutt be “ duly presented w 
a second time after Reolstrar orders re- 
gistration in aopeal.] The Reg’Btration 
Act hr* imposed several conditions regu- 
lating the presentation of documents for 
refftetrMifW and it is of great imporfanoe 
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KliOISTKATION 4CT- toneld. * 
that those conditions, framed with a view 
to meet local circumstances, should not he 
weakened or td rained on the ground that 
they may appear to be exacting and strut 
lie power of attorney ; which gi\oa 

authority to an agent to pi went a docu- 
ment far regwfidtion on behalf of hit* 
principal, under sc'c 32, sub-aoc (c) of 
Act XVI of 1908, must not bo gcneial 
in its form, but must confer the social 
authority te present on hr half of the 
principal, and even though the Sub-Ite- 
(fi»trar accepts the prostitution under a 
general pmver of attorney, it is qpen bo 
, an interested party to show that the 
p*wor of attorney was m fact imperfect 
The fact that the presentation is 
accepted by the Re^ntrar al in proper 
form is, however, prima facie evidence 
that the conditions have been satisfied 
and after such accept a neo the bmdtm 
proving any alleged inforinahty icsls on 
the person who challenges the rogistiation 
In re Shaik Abdul *Aziz, 1 L H 11, Bom. 

601 (1887) and Jambu Parshad v Muham- 
mad Aftab All Khan, I, It 42 I A 22 
e c. r L. K 37 All 4<L; 19 C W. N. 

282 (1914), ret erred to Where a moitgage 
bond was duly presented for registiation, 
but the mortgagor not having attended to 
admit execution, Sub-Registrar re- 

fused to register the mortgago under sic 
85 of the Registration Act, and on the 
mortgagee's appeal, the Registrar oidered 
its registration Held— That tlieio was 
nothing iti sec 75 to prevent the register- 
ing officer from registering a document 
which had been duly presented originally 
and the execution of which was proved, 
without requiring a fresh presentation 
according to the formalities imposed by 
sec. 32, though if such presentation wa^> 
made, the registering officer would be bound 
to register it, in view of the mandatory 
provision of sec 75 sub-sec (2). KAI 
BAHADUR OH HOT BY DAL v. THE 
COLLECTOR OF MOB AD ABA* 437 

REGISTRAR IN INSOLVENCY jurisdiction 
of, to annul an adjudication order under 
r 142B of the Calcutta Insolvency Rules. 

See Presidency Towns Insolvency Act 916 

RE-MARIUAOE of Rajbanei widow if en- 
tails forfeiYuro of her late husband's oaLitu 
See Raibansi ' 669 

REGULATION VT IT of 1822 see. <1 m settle- 
ment of island Chur under, collector, if • 

may enhance rent payable by tenants See 
Re-asscwmeht of revenue etc 121 

DENUNCIATION of executorship with- < 

drawal of, how far allowable. $e© Probate 
and Administration Act ... 2ff5 

RENT f?U IT" -Joint Mitakthara family— Suit < 
for rent by managing member, without 
making infant co-parcener party, if main- 
talnnbV-PMv— Bengal Tenancy Act 
(VI f f of 1885), s, 188, not applicable to 
rent #U*t — CWH procedure Code fAct V of 
1861), Or, 1, rr. 1 and 81 Where the 
'FIAinMe* who vmo two brothers governed 
by tV Mitakehara School of Hindu law, 
ind tnitMl a rwni suit without ioinnni their 
infant sous as parties thcuMo Held— 


Pait 1 J’ENT Sl’IT -concld, * ■ PaW 

TihU da RjamtitU at. managing members 
were com potent to maintain the suit for 
the entire lout A suit foi rent instituted 
by the managing members of a joint 
Mitahharu family will not necessarily fail, 

I mm my because the infant cc-p&iveuets 
kave not been pjgtcod on the record as joint 
Plaintiffs or pro forma Defendants 
fcec m of tho Bengal Tenancy Act has 
no application to tho institution of a suit 
for i e ,,t but tho matter Is to bo determined 

hJ.il ‘"‘"T 0 to ,™ 10 principles of 

*al rnoedme Tho principles nnderly- 

chu .He. ri "' 0 . RII ! , '" n of *ho repreaentafivo 

/liUk-har.i 'family dSS and “easily 

•«*" «*» 

nm. .1 » 

•aw to rstiinJmh presumption 
aO Bengal tenancy 4et 
ancy Act , 

'•RENT' 


under sec 
See Bengal Ten- 


th* 

See 

for 


in sec 50, fiwigal ToJ.ancv Art 
gal Tenancy* Ac* S * e Bcnl 

“ BKl’fiKSEM’hTlVJi ” m Bec 32 of 

its t:t if “ duto ^ 

RES JUDICATA— Suit «for damaoos 

,T“C d ~r and counter 

-an B ui r , trZXZ £? uSTSt 

done, and di.po.ea of by TparaTjudJ- 
menti-Appeal m on* only-Dccmon m 
th« other *uit, if operate* at roe judicata 
the a PP«*M I', instituted a suit for 

0 and th ° a r u?} K, T p r osecutl0 “ against 
f n ; !f, th latter bl y u «ht a counter suit 

JaLuZ'^o {STL 1 * for U81 "« abusive 
■language to him Iho question at issue 

common to both the suits was whether P 
„A a US0 fl buMve language tow aids <i. Tho 
suits «M 0 uwl tOKcther upon the same 

ji & 1 #™ d J Sp0SCd nf bT 8Cpa,ate 

,f" ", ltu « » suit was fi rat dismissed 
and Hubswjtlcntly J- ‘ B Mlt v d Jgf 

but d7 l l; IRflUlSt ‘l 16 d " cree ™ PV amt 

but did not appeal against dwrM 

Miat h tho™' 4 | U " htut , sd hv him Held- 
fhat the owhor decision in the luit 

brought by G not having been au- 
pcaJed against operated as res judicata in 
the other* suit as regards the 4ue which 
the suits, and that 


740 


115 


533 


z° 0 w tL not f 7 ih iLT n 

rne other suit. Abdul Majid v Jov 
L ' R 16 Cal 283 (1888)! 


Mariamniua Blbi 

® 66 Cal 1101 


v Joynab Blbl, I. t 

nS Sa^triarf T na i^ a 1 ° Ve '* n 

7 All \ i h J 2 V m) ’ Zihari * v. Debl, 
Oakhn| L n'L 861 in 7 T C 158 ( 19 W). 


, kal1 Cas. 213 03|4). 'rofema 


<o HAN«*t)TiTll Will 
SEK 4.1,1 TRUdV U 


r. Nltya- 
iferred 
MVWTT 


HI 
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KBS JUDICATA— concld. 

- — — , principle, if applies to 

a new suit when one of the parties was 
not a party to a compromise ia a previous 
execution proceeding. See Civil Procedure 
Code, see. 47 , -• 280 

It E VIEW, oidor dwmibaiUR second appeal at 
the preliminary hearing, it op&n to See j 
C ivil Procedure Code * 9J3 

REVENUE OFFICER, jurisdiction of, to grant 
leave to bring a suit for rent at enhanced 
rate See Bengal Tenancy Act 987 

REVISION AL powers of Additional Distnct 
Judge m rent suits. See Bengal Tenancy 
Act - 315 

RIGHTS of a shebait of an idol, not being 
the founder, to impose restrictions on the 
powers of subsequent shebait— Acceptance 
of benefits conferred by such sliebuit - 
Effect thereof— Whether an ^dol may be a 
subject of gift or devise.] A Hindu 
governed by the Dnvabhaaa School estab- 
lished certain fnmih deities, bqt imposed 
no condition as to then Iqpation. His son 
acquued a puico*of land and erected there- 
on a thakurbari for one ot the deities By | 

» tits Lai al ion ot tru-J In* dedaied that he, i 

Ris heirs, executors, i e present at ives and I 

administrators should lor cvn bold the i 


land to and loi U14* use ot the deity, that 
the Thokui should be located and uxn- 
ehippect m the pieiiiises and that the 
Thakur vshould not on any account be le- 
xnovod theiefiom unless and until a similar 
or better thakurbarj was built The 
grandsons of the founded separated and * 
the pal as of worship were divided One of 
tho grandsons, not having got any share 
of the family house, lemoved elsewheie 
and built himself a bopai ate losidenco 
where he wanted to remove and worship 
the Thakur dm mg lus turn of worship 
Held per Curiam- That the condition, 
viz., that the Thakui should not on any 
account be lemovod from tho thakurbari 
unless And until a similar or better 
thakurbari was built, being tor the benefit 
of the Thakur, was valid m law and should 
be observed by future shebaits. Held \nr 
Richardson, J —That the condition did nou 
make a change m the cliaiacior of the 
worship Juggut Mohim Dassee v, Mus- 
samat Sokhee money Dassee, 14 M I A * 
289 at p 302 (1871), referred to That 
if a situation ahould arise in which, 
it vfcould be desirable in the interests of 
the Thakur that other arrangements 
should be made, an application could be 
made to Court and a proper order obtained. 
Girljanund Datta Jha v SaUajanand 
Datta Jha, T I, R. 23 Cal 045 at p. 662 
(1896), referred to. Quaere Whether an 
idol considered as a legal or spiritual en- 
tity can be the subject of a gift or devise. 
Subbar aya Gurukal v ChellaoDa Mudali, 

I Ij E. 4 Mad. 315 (188F, Khetter Chun- 
der Ghow v. Mari Das Bandopstdhya, 

I. L. R. 17 Cal. 557 (1890), Rambrahma 
C hatter] i y, Kedar Nath Bauer |ee f 36 C. 

L. J. 478 at p. 483 (1922) and Ra josh war 
Mtilfik v. Dopes war Mullik, n C, W K, 
323 (1907), considered. PRADYTTMNA ♦ 

XTTlfAR MUXUR v. PR Mf A TIT A NATH 
UVLUK ... . .. 


I* an 9 

RIGHT OF PURCHASER, of ono mortgaged 
property to redeem ail properties mort- 
gaged. See Secondary Evidence * . 8 

— , to bung a ibuit tor refund of pur- 

chase- money, accrued under the Code of 
1882, it extmgu^hod bv the promulgation 
ot tho Code oi 1968 Seo Civil lVoceduxy 
Code , boos 312, etc . . 183 

— , of intending purchaser to sue for 

possession without claiming epeciho perform 
mance See Limitation Act . 408 

ROAD-CLSS RETURNS, mlnnasibihty in evi- 
dence. See ^Bengal Tenancy Ac t, sec 106 548 
S VJJADANASlilN, his lights. See Khan- 
kahs 9 ... , 701 

SALE of future goods to be made by named 
Mills— -Fixed quantity to be delivered as 
and when received from Mills, but fully 
by a certain date-^-Supply^of goods by Mill, 
if condition precedent to fulfilment of 
contract— Goods not received from Mills, 
owing td latter taking up contracts to sup- 
ply Government— Case, whether one of 
t “ frustration of contract”—" Methods and 
points of view of business ntjen,” haw far 
to be looked into in interpreting business 
contracts ] Upon an agreement for sale 
of iutuio goods to be manufactured at and 
obtained from named ’Mills, “the same to 
bo taken delivery of as and ,when the 
same may bo received from tho Mills,” 
tho Defendant failed to deliver tho wholo 
of tho 864 bales agieed to no delivered to 
Plaintiff m full by 31st December 1918. 
by reason ot the Mills preferring to exe- 
cute contrails entered into by them with 
Government Held — That tho words “ as 
and when same may bo teceived from tho 
Mills ” cannot 4>o construed as if they were 
*' if and when the same may be received 
from the Mills.” The words certainly re- 
.gulated the manner of performance but did 
not reduce the tfixed quantity sold to a 
mere maximum or limit the sale to such 


goods, not exceeding 864 bales, as the 
Milta might deliver to the Defendants 
during tho remainder of the year That 
the refusal *0! the Mills to deliver 
the goods to the Defendants did not con- 
stitute a > * frustration of the contract” 
within the principle of Taylor v Cald* 
well, 3 B & S 826 (1803), and other cases, 
when it appeared that the Mills continued 
to e\nk iand manufacture ithe goods la 
question, though these were made for and 
‘delivered to somebody else Semble:-- 
Th&t the closing or even the destruc- 
tion of the Mills would not affect a con- 
tract between third parties which. 


as in this c tee. was m terms absolute 
In iffterpieting # a business bargain, it is 
important to appreciate the methods and 
point of view of business men, but this 
does not justify the Court m excluding 
liability expressly incurred bv a business 
roan on the ground that it was not a 
liability which a reasonable business man 
would have bound himself to. HITRNAN- 
RHM .. .. ... 87* 

DRAT FULOHAND v/pRAGDAS BUDH- 
Of properties, of which a receiver has 
been appointed without leave w y?™ 
void or voidable See Transfer W Fro- 
party Act sec 99 
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8AIJS— concld. • 

— , by co-dsharor of Ills share of 

joint family property, it' may bo attacked 
by other co-sharers on the giound of want 
of consideration See Hindu Law 171) 

of immoveable property f without title by 

registered conveyance-- Suit for refund of 
purchase-money— Indian Limitation Act 
(IX of 1908), Arts. 62 and 116, applicabi- 
lity of— Transfer of Properly Act (IV 
of 1882), s. i>5, cl Covenant of title 
when implied.} Tho Plaintiff bi ought a 
suit for the roco\oiy of po^esftion <>i cer- 
tain property by light ol pun hasp under 
a convejanoo, and in ilioi ulteinatno 
claimed a refund ol pun huso money on 
the looting that at tho date of sab' the 

* Defendant No 1 had no title to convey 
inasmuch as the* propel fy had passed to 
other Defendants by a previous Milo Tho 
trial (Jour* dismissed the suit against tho 
other Defendants but gave a derW against 
Defendant No 1 for refund of purchase- 
money with niloiost On appeal by Do- • 
fend ant No X to tho Distuct# Couil the 
point woo taken for tho hist time that tho 

Bit it was barred under Art f>2 of tho Limi- 
tation Aet Tho Dntfiict Court lemanded 
til© case to tho tual Court for a finding 
on the poi#t aflei taking additional evi- 
dence No additional evidence was offered 
by either, paity„ ami the trial Court held 
that tho suit way barred under Art 62 and 
that dec iee was affbrnod by tho District 
Court Held— That tho order of remand was 
bad m law The Code makes no provision 
for a remand where the issue had been 
settled and the case had been fully tried 
That if no covenant of *,itle was ex- 
pressed in tho conveyance, tho comovanco 
itself impoiltsd buch a oo\onant undo? sec 
55, ol (2) ot the Transfer of Viopeity Act 
and a suit for refund of pui chase-money 
might bo regarded as a suit for damage's 
for broach of this covenant Tho con- 
veyance being rcgistciod Art 116 of the 
Limitation Act appliod to tho suit 
Basar&ddi Sheikh v Enajaddi Maleah, 

X L U 25 Cal 2W (1807) ami Arunachaia 
Aiyer v Ramasami Aiyer, I *L. I? 38 
Mad 1171 (1914), lofeiml to* If °a 

# contract" m tho sense of Art 1U> is m 
writing the writing represent*! the im- 
plied as well as the express com manta, 
a breach of miher ot which would bring the % 
case within the aiticle INJAD ALT v* 
MOHTNf 00 AN Dll A APTTTfCAKI * 1025 

SANA!)— Tank— Document more than thirty 
years old, presumption as to — Evidence Act 
fl of 1872), s 90— Proof of execution— 
Rent-free grant of land foy excavation of 
tank, by lessee and officer of landed— 
(Question as to requisite authority of*the 
executants— Burden of proof, if lies on 
landlord or granteo— Excavation of tank 
by grantee— Possession from generation to 
genehat Ion— Acquiescence by landlord— In- 
ference from surroundinq circumstances 
that persons making the grants on behalf 
of landlord had requisite authority— Putrn- 
tKmtradikramo, meaning of— Perpetual 
grant. transferabWtv of.l In a suit 
brought by the landlord in 1918 to recover 

' possession of a tank with its hank* 


, SAN AD- contd, 

tho Defendants chinned to havo ao* 
g uned title by pui chase m 1906 fioiu 
poisons who undtr two lout-noo grains 
made in lavoui oi then piedLces&oifc, m 1830 
and 18 i 9 by an ijaradar and a superin- 
tendent icbpccttveij oi tho Plaintiff 'a 
piodccohflor* had excavated tho tank and 
leimunod in po.sst^ion of the same from 
guieiution to gemmation The Just docu* 
incut i ou tod that tho ijaradar was» direct- 
ed bj ih*' Jamiloid, to maho the gmnt fur 
oxunajjon of a tank Tlio second docu- 
ment lmcunud lb li.i \ <> been granted by 
tho lamlJuid th tough the pmi ul a pci son 
who dc'o.uhcd himself his bupciinten- 
duit and it rented tho pieiiou.s Riant anrl 
slated that on juims moment tho tank had 
been found t% extend f vu a laigei area 
and bo a supplemental y giant was neces- 
s.»i> The giants staled that the grantee 
was to hold putt a-poulradikrame drum 
goiiMat'fm* lo goneutUon ) The Plaintiff 
< untended Dial *tho biudiyi lay upon the 
Di fondants lo establish that m respect ot 
tlio fit *-1 dot pint ut Ih, ijaradar, and in i<> 


oi me hoennu ueeunum tlio super- 
intendent. had tho lequisile authouty to 
make a gi«*nt v hitU would bo operative 
against tho bmdloid, aifd that iho \ondor» 
of iho XiitendcfttUs had no tiansferablo 
light Held- That Iho application ot t>oc. 
90 oi the IN id cnee Act does not jusliiy tno 
lniir'iuo that tile documents which aro 

, established to be gonuine weie m U et exo- 
cuUd by poisons possessed oi tho requisite 
authouty It does not, however, follow 
that it is necessary for tho gianteo of iho 
dot unit ut oi his successor m mleiest to 
establish by dncct eudtnco that tho exiv 
cutant li ul tho iequi^ite authouty When 
a giant has been m opoiation for a long 
soue> oi 3 <mih, us jii this case it may be 
impossible to adduce duect evidence of 
authouty In Mich a contingency the 
Louii may draw' an mfeienco from all the 
surrounding cucnm dances In the pie- 
H«.nt case, the gianleo and hit, succc&som 
jn generation to generation 

had been in possession , if tho giants 
unauthorised tho landlord might havo 
A' 00 " e\pwt. d to talo steps long before 
n n *? thr ' RIHUtotS Ubilack V. 

Dallial, r J, R 8 Cal 557 (1878). Uggra 

• Kartta Chowdhury v Harro Chandra Shtck* 
dar. I L It ti Cal 205 0880). MahaVam 
Chap-asi v Telamuddin Khan, 15 C L J 
220 0911), Airey v Stapleton, (1897) 1 Ch! 
161 Mid Naina Pillaf v. Ramanathan 
Chettiar, 33 Mad L. J 84 (1936), referred 
to. t he burden thus shifted upon the land- 
lord to prove how ho fame to acquiesce in 
the long po^easion of the grantee and his 
successors Besides, it w T as the landlord 
who should bo aware of the scop© and ex- 
tent of the authority conferred by him upon, 
his lessee, or upon (he superintendent of 
his estate No evidence being forthcom- 
ing from his side, it w r as open to tho 
Couits below to draw an Inference that the 

* grants must have been .made by persons 
who noised the requisite authority, and 


the PJauiHl could not now' urge (hat tho 
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BA NAD— concld. * 

grant?!) ami ln^ summed* mul held for 
bo long a time without a lawful origin of 
their title and possession. Suduman 
Jamadar v. Behan Mahton, 15 C. W, N. 

953 (1911), referred to Held further— 

That having tegard to tlio tonne of the 
grants and tko expression putra-poutradl- 
krame used in the documents, the grants 
wore made in perpetuity, and as they were 
perpetual giants the interest of the gran- 
tees was iiansforablo Ram Narayan 
Singh v Ramsaran Lai, I L I? 46 Cal. 

683. a c 23 C. W N 866 (P C) (1918) 
and Ramsaran Lai v Ram Narayan Singh, 

I L R 42 Cal. 805 (1916) ref ei red to 

According to ITmdu religious notions, 
a grant of land lor digging tank is 
supremely mentoiious, and it is incon- 
ceivable that the giant could have been ol 
a temporary character or tilat the land- 
lord could hnvo intended to resume the 
grant Bircndra Krishna v Akram All, 

I L I? 39 Cal m r c 1C (1 W. N. 

304 , 15 C\ L J 194 (1912), retell od to 

TAKAKENHWAEP PAL CHOLDll (TRY v 
SRISIl CHANDRA CHOSE MANUAL 961 

SECONDARY evidence of deed, admissibility 
— Evidence of loss given by person, in whose 
custody it should be, when to be disbelieved 
—Deed of sale, if may be nullified by simple 
surrender — Right of purchaser of one mort- 
gaged property to redeem all properties 
mortgaged— Dealings with equity of re- 
demption by mortgagor after sale thereof, if 
admissible in evidence against purchaser m 
in favour of vendor’s representatives, and 
if evidence of adverse possession, when 
mortgaged property in possession of mort- 
gagee f It a witness m whoso custody a 
deed should be depose to its Ions, unless 
there is some motive Buggistod foi hts 
being untnithinl, hiq evidence should or- 
dinarily be accepted ns sufficient to let 
in ncconduiy evidence of the deed 
When a deed of sale ha-» once boon exe- 
cuted and registered, it can only bo avoid- 
ed by a subsequent legiMoml tianslei 
A pui chafer of one oulv of M'veial pio- 
perliej given in moifgago cannot divide 
the liability for it between ibo propeitie^ 

Ho can redeem the one property on pay- 
ment of the ch«u go upon tho whole and is t 
entitled to do ho Where a mortgagoi of 
a uvufructuaiy moitgago after having sold 
tho equity of redemption went on dealing 
with it as if it still subsisted Hold— 
That those subsequent dealings, if i eg aid- 
ed as declarations m his own favour, 
could not be received m evidence on behalf 
of persons claiming under him Nor 
could such dealings bo regarded as acts , 
of ownership so as to prove adverse pos- 
session, the possession remaining iy tho 
mortgagee M EITTTSUAM *ALI v 
JAMNA PE A RAD 8 

SECOND APPEAL, dwirMal of in prelimi- 
nary hearing, if open to review on tho 
ground of discovery of new and important 
evidence See Civil Procedure Code , 918 

2* SELLING BUILDING” if imports Rolling . 
building wiih tne land See Con'triution 
of leaso . ... , . , ,1037 


SJ1IJH4 ITS. ad^and dealings of, whether suffi- 
cicnt to change character ot debutter pro- 
pel ly See Hindu Law 218 

not being founder, if can impose 

restrictions on the powers of subsequent 
Sheba its See Eights of Shebait 614 

death of, during pendency of ap- 
peal, if ulleds claims of his poisonal 
estate foi indemnity from tho trust estate 
See Civil Piocedure Carlo . .. 989 

SOLICITOR AND CLIENT -Solicitor paying 
tees to counsel tinder express verbal autho- 
rity of the *cl icnt— Fees not allowed on 
taxation as between solicitor and client — 
Solicitor, if entitled to retain client’s money 
— Rr. 6, 9, 72, Chap XXXVI of the 

Rules and Orders of the High Court, Ori- 
ginal Side | Thci Plaintiffs instituted the 
Mat to recovci a slim of Ks 4,082 hom the 
Defendant, a sohciioi of thid Court, who 
had ucU^j toj tho Vluiulitis in another suit 
ond had been paid by Ihem \ annus sums 
of money for tho puixiowo of prosecuting 
? that suit Tho Defendant admitted 
1 lability ioria sum of lbs 1,721-2-3 which 
ho put into ( Van t At tho trial th« dis- 
pute was about tho sum of Ra. 1,760 
r l ho De.endant ph-adcdi that tlio same was 
limovoiahlo ns having been paid by him 
to counsel engaged m tlio other Suit under 
nidi net ion h Horn the Plaint ills and that 
ho was entitled to retain this- sum Although 
I he *-omo was in excess of tho &ealo of foes 
bud down m i f?, (.Tap AXXVI of tho 
Kules and (bdeis of the High Court, Ou- 
mal Side and although the whole of it 
ad been disallowed bv tho Taxing Officer 
Held- That the solicitor having failed 
to apply Rucoessftilly to a Judge m Cham- 
bers tor lev icw of the order of the Taxing 
Officei uiuPr and within tlio time .specified 
in r 72. (Tap XXXVI of the Rules and 
(Vulers of the High Cmnt, the order of tho 
Taxing Officer been me final and conclusive. 
Held also— That «l solicitor 19 entitlod 
to letain onlv such moneys of his client 
as. in accordance ,wi th the rule of Court, 
he bring an rffiiei of the Court is entitled 
to claim aganiNf him Saifendra Mohan 
Dutt v Dhdram Mohan Roy, J L E 49 
Cal 618 9 c 26 C W N 870 (1921) re- 
ferred to ,T \ D \ B CfTVNDTLY WITTER 
v EOMESH ‘CHANDRA HOSE 531 

SPEC! \L LEAVE. apphudnn for. to appeal 
to, Vnw i ’ unu-il against order inado 
witdun jurisdiction but m exercise of Court's 
discretion. if lies. See Legal Practi- 
tioners Act . . ,343 

SPEC JFK! .RELIEF ACT (I of 1877), s 16— 
Contract to sell two plots of land— One 
, found ,to belong to vendor’s wife— 
Vender if may enforce contract a$ to other 
plot at abated price— Contract, whether 
divisible or not— Time, if of the essence 
of the contract, where agreement was for 
“ completion of sale within 14 days,” but 
parties delayed completion of the prelimi- 
naries beyond specified time,] By an 
agreement, dated 15th September. G 
agreed io sell tio K two plots of 
land vt*,, A and B and to deliver to E's 
solicitor tho title deeds within two dare 
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SPECIFIC RELIEF ACT contdt 

thereof, and Ji agreed to send iu hi* io 
qumtions within 5 days from the (Lite of 
the delivery of tytlo devch. The requisi- 
tions » ore to ho amnoicd within j d.i\s 
thereafter, and K was to c 'inpiefe tho pui- 
ohaso within 14 da\s now the date of 
the deliveiy of the l.ilo deeds Menu , 
than a fortnight wits hpent in the pioli- 
znisarips. fifl, dcdiveiy of title deed*, ans- 
wering requisitions, etc toi winch G 
woa primarily i ©sponsible It was found 
that plot 15 b dunged to* G’s wile. 

At tho end of tho fort-night G rescind- 
ed tho contract on tho ground that K had 
failed to comphto tho pfiichase within 
the speniud tune Held Thai tune was 
not of the essence of the ( out i act, and us 
the plots conti % ted tot he sold wore two 
distinct and independent lots poifonnume 
of the contiaft, ho fir as it ulateil to plot 
A which belonged to G, wai bo#h pi act i- 
eable and mopw though pexfoiuiancc of 
the cold i act, so far as it ulnied to plot B 
which bejoi^ed to G's wiio who ioh not* 
a party to The agie.'iuent fists both im- 
practicable and improper The pi ©split 
case came wdlnn the pm view of soc * 10 
of the Specific Relief \it, nndei which 
specific ^uformanc e of so much of tho 
contract as i eluted to plot A should be en- 
forced with an abatement in tho pine 
agreed fipon Rutherford .\ Adams, J 1*)| “>"} 

A. O 866 and Mortlook v Butler, 10 Ves 
313 (1801), diocuased and Allowed Jones 
v Evans, 17 1, J (h 469 (1818) Barnes 
v Wood, 1. H « Kq 421 (1&69) and Hooper 
v Smart, L H 11 f\q 683 (1*74), refer i oft 
to Tlio question whether a emit nut is 
diUSihlo ii indivisible is one oi ronshue- 
tion, depi rdmg upon the mduin and eir- 
enmstaurps of each mdmdual contiatt 
KRISHNA CHANDIU DFY v W 
GRAB A Vf 693 

s 42— Denial of 

title—- Cause of action— Suit for declaration 
— Previous decree between third parties— 
Plaintiff not a party — Sutl to declare decree 
and the sale thereunder fraudulent and 
not binding on Plaintiff, if maintainable 
without prayer for consequential relief — 
Injunction — Defect of party | In obtained 
an ex parte donee foi unit again, st !>, 
and at Urn Mip. m .\hu(iou f»i that de i,*o. 

B put chased the tenancy i’kiulifl who 
wap jug pailv to the end pioeeedmgs in- 
stituted the picsont nuit for a cl ml oration 
that the aforesaid decree and Kile wmo 
fraudulent, and not binding on him 
who held the tenancy in quod mu and 
was m possesion of the somw uuder 
ceitiun persons holding* umlei N Both 
the Courts below held tjiat the decree and * 
tho sale were fraudulent Th<» suft was 
decreed by the Court of fust instance 
The Court of Appeal IHmv h* ld that the 
mit was barred under sec 42 of the Speci- 
fic Relief Act, and dismissed th* suit 
Mold -That the suit was maintainable 
under sec, 48 of the Sneufn Relief Act 
and that a prayer for an injunct ku to pro- 
tect the PlarotifPs possession was un- 
necessary The Plaintiff was not bound 9 
to wait till he was dispossessed hr the * 


Pagt 

■SPECIFIC RELIEF ACT-^concld. 

auction-pui chasei As soon as lust title 
ir, N denied ho was entitled to bring the 
suit Shtv Ram v Jivu, I. L. B. IB Bom. 

U am). Gendin Pedda Naganna v. 
Shfvanappa, T L It dS Mad 1102 (19HY. 
Harendra Lai Hoy Chowdhury v. Nawab 
Sab mu I la Bahadur, 12 C L J 336 G9iP) 
and Goblnda Prosad Tewari v. Udai 
Chand, 6 B L R 320 (1870), idled on 
Held also — That upon the facts found 
the absence of the t. present at ivos of B 
could not entitle N bo defeat the Plain- 
tiff’s suit MOUKSir CHAN OKA MJFSRA 
v SM Nf&T YRJNI PARRY A 449 


sec 56 (0), juris- 
diction of Conit to restrain mnnnal pio- 
< peelings toi bleach of a Municipal icqui- 
sit mu See Calcutta Municipal Act . 787 


STOprVGE in Tianbiiion by unpaid vendor, 
light of See Indian Contract Act 231 
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of 1339),, ss 10 (J), 19, ib (2) Order refus- 
ing extension «af certificate, if appeaiablej 
An mder made undei sec 10 (1) of Act 
Vll ot 1889 i effusing an application to 
extend [he certificate to any debt oi debts 
m>t ongin.iily spec i tied tlieiem is appeal- 
able under sec 19 of the Act Venkates- 
warulu v Brahmaravutu Raja Kristnaji, 
I L 1? 23 Mad fi34 (I90i), distinguished 
K M)B A RAM \N KUMHI v. GOPAL 
CHAN DEU S1NHA 

“ SPCCESSK >N,” if mol mlcs Iransfeieo by 

1 Will or deed See Oudh Taluqd ir 

•SLIT F’UR DOWER DEBT by wife’s heirs — 
Limitation-Limitation Act (IX ot 19U8), 
Sch. 1, Arts. 103, 104, i lb— Kegi^tered in- 
strument .j Ait lib applies to suits ioi 
leiovoiy ot dovvei debt when tun, ih a 
i eg is (ei od dowel deed Vits K)J and lOt 
would apply wnon them w no such regis- 
tered instrument Tricomdas v Gopinath, 
L R if I A 65 a v 1 b R 4*4 
Cal 7 r >9, 21 C W N 577 (1916) lefened 
to Asiatulla v Danish Mahammad, 36 
C L J 379 (1922), appio\ed MAHAM- 
MV1) MAZAIiARfiAL AHAD v. A1 Ail AM- 
MAD AZ1MCDDIN BH Iff AN 


FOR PARTITION - Disputes referred 
t to arbitration— Award made directing sate 
of property and certain payments out of 
sa'e-proceeds— Property sold by the Re- 
gistrar under order of Court, whether such 
sale Is in execution of a decree aqd may 
be set aside under Or 21, r 89 ot Civil 
Procedure Code (Act V of 1908) 1 In a 
«uit to r partition instituted in tho High 
Gouit, matt eis m dispute between 
• *“0 pail los wore referred to arbitration by 
an ovder of Couit. The arbitrators made 
their awaid directing tho sale of one of 
the pioperties, subjoct-niatter of the suit, 
and the payment out ot the sal^nroeeods 
of tho ancestral debts as well as of certain 
sums to the Plaintiff A decree was 
parsed on the award and the property was 
sold by the Registrar under nn order of 
Gourd, The Defendants then applied, 
• with the consent of the Plaintiff, for set- 
ting aside the sale nhdflir Or 21 r, 89 of 
Ui© f\vil Ihoceduro Code, Hgld—That 
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SUIT— oontd. 

tino piopmty*was sold m execution of a 
decree unti thtu or. 21, r, Hi) oi the Civil 
lTuceuuxe code was applicable. V uptown 
v &isst>sswar L at, i. u i£. 48 Cal 
hi). s c C. IV A. iO&J (WHO). rei erred 
to. JSlKODlu HATH HAJSHXUHH v. 

AM l Cl A DliONM UAXLKJtibl 46 6 

— — — j<OK CT,\SSL\S--Heir of reversioner of a 
Hindu widow joining hei* in granting % 
lease, but predeceasing her, if a necessary 
party— Suit, if maintainable against some 
of the heirs of tne original tenants — Wne- 
fher such suit is one for rent or for dam- 
ages— Previojs rent suit between the par- 
ties, whether bar$ suit for omitted cesses 
under Or. 2, r 2. Civil Procedure Code 
(Act V of 1908). \ Where a Hindu widow 
gianiftl a base oi her propel ty 
m which her presumptive rever- 
sioneis joined and s one ot them pre- 
dot cawed hei Held — That tho deceased 

had meudv a r* ntjngt ni mtei csi and as 
lu* pi cde< eased the widow, he hud no light 
at Hi uixm oi his death* which could de- 
volve u j)op his heir * and the suit was pu>- » 
peiJy instituted bv the suivivmg rever- 
bion^r cm whom the property devolved alter 
hoi death Whole a suit foi cesses was 
instituted again-t the hens ot iho ougmal 
lesaecH some of whom wtio not piopeily 
solved Held- -That so tar as the original 
lessees weie concerned then liability tor 
rent was. m tho absence of a eontiaet tio 
tho conti ary, joint and srvoiftl, having 
regard to the provisions of sec 43 ot the 
Contract Act and any one of them ^ould 
bo sued loi tho entile lent Jogendra 
Nath Roy v Nogendra Narain Nandi, 

11 C W N 1026 (1907), Rameswar Singh 
v iaidev Jha, 12 C L J. 591 (1910), 
Kri&hnadas Roy v. Kahtara Chaudhuram, 

22 C W N 2b9 (1917) and Beradar Singh 

v Bacha Mahto. 5 V L J. 32 (1919). fob • 
lowed Kasi Ktnkar Sen v Satyendra 
Nath Bhadra, 15 C W N 191 a c 12 
C. L J 042 (1910), distinguished Quaere. 

- Whether upon the death of the original 
contracting paxty a suit cun be main- 
tained against some only of tho hens 
Kasi Kmkar Sen v Satyendra Nath 
Bhadra, 15 C. W. N 191 s c 12 CM*. 

J 642 (1910). Sheikh Sahad v Krishna 
Mohan Basak, 24 C. L J 371 (191G), 

$<ba Krishna v Jagat Chandra, 45 Ind 
Cas. 732 (1918), Lai it Mohan Singh Roy v. 
Haran Chandra Khamrui, 30 Ind Ca» 243 9 

» <1916), Subashi Dassi v. Raj Krishna Roy, 

23 C W N xxrn (1918), Meajan Mandal 

v. Jogendra Nath De, 63 Ind Cns. 949 

(1930) and Chamatkarini Dasi v Triguna 
Nath Sardar, 17 C W N 833 (1913). re- 
viewed Held further— That a suit for 
cesses was maintainable against all the 
heirs of one of the original lessees, al- 
though the heirs of • the othei original 

lessees were not properly made parties 

Where the levees agreed to pay all 
cteiaas but failed to pay, and the same was* 
realised from tho lessor, and in a previous 
suit for rent between the parties the claim 
for cesses wan not included and subse- 
quently suit flor recovery of ceases was 
brought aganibt tho lessees Heltf^-That 


riUlT— contd. Paa * 

tho lobM>i wab cut died to chum cesses as 
damage# anil the •mit was not ban eel 
under Or. 2, i. 2, C V V MA11EN- 
I)RA NATJI BOSE v. AMI NASH CHAN- 
DRA JiOSlj - 521 


1'Uii iih!ST~ Cause ot action — Jurisdic- 
tion — ouie-rCi vii rtocvuutv code (>*ci ✓ 

Of lituoj, Si. jlU, Ot . M, i. j — Bengal Ten- 
ancy Act (Vll I ot 14K>) s. 1 44 — bent suit 
may be instituted in court wnere Defen- 
dant resides— Safe to be held in court 
where tenure or holding is situate— Juris- 
diction.! A auil ioi lent may be institu- 
ted ix ft Couit wiieio tho l3el emlant m- 
sidtb, but tho »ulo m execution oi tho lent * 
device » must. ho Jieui in tho Couit 
whole tho tenuu* m holding ih Mluate 
Cl*' (a) and (C) ot see 20 of tho Civil 
l'zocoduio Uodc allow a landloid to insti- 
tute a bull* toi ledt wliei o the tenant 
bides Chintaman Narayan v Madhav- 
r^v Venkatesh, 6 Horn II. C K (A C J ) 

2J \.1ho9J it lied on S h 1 J4 ot the Bengal 
Tenancy Act hum my (k lines the expieshion 
“ cau!>e of action os applied to suits 
bedw^eu landloid and ^tenant tor the pur- 
Xhiscs of the Code of Civil J’lucoduie. 
Farlur Rahaman Abu Ahmed v. Dwarka 
Nath Choudhur.y, ICR 30 C\il 453 «, 

c 7 C VV N 402 (1903), reteired to. 

A Court which has no* juusclicUon over 
a imipcity i^ not competent to bung it to 
Halo, ar>d th^ cffi** t of a ««h» l.s a nul- 

lity If" is an clemmitaiy principle of law 
that if a t Joint has no jurisdiction over tho 
subject-matt or, 4ts judgment a and orders 
iuo mere mil ii tins and may not only be 
set aside at anv time by the Court In 
which they aie tendered but mav bo de- 
clared vbnl bv eveiy Couit in which tiny 
are presented Thesii principles apply not 
only to original (Hurts but also to Courts 
of apiKAul Juusdiction cannot b<» confei- 
icd upon a Court bv consent of parties and 
anv waiver on their pail cannot make up 
for the lack nr defect of jurisdiction 
Rajlakshmi Dasi v Katyam Dasi, T L. R 
38 Cal JI39 at p 668 (1910), Ledqard v 
Bull, L R 13 I A 134 s c T L. K 9 
All 191 ( I8°<6>, Minakshi Naidu v Suto- 
raihama Sastri, L R 14 T A ICO s c 
I L ll U Mad 26 (1887) and Gurdeo 

Singh v Chandrika SmaH, T L R 36 Cal 
193 >(1907), refened io Sec 21 of the Civil 
Procedure Code which is an exception to 
the above rule cannot be so interpreted 
as to have a wider application than wind 
is justified bv its forms When the Judge 
h *s rm inherent jxmsdiction over tho 
subject-mottov of a euit* the parties can- 
m not, by their mutual consent, couvctI it 
into a proper judicial process although 
> fhev ma ,r orvyivtifrifp the Jivlrm then arhi- 
i irator abd l>e bound by hi* derision on the 
merits when these are submitted to him 
This however can bo accomplished onlv 
when f h A parties have o^r>re*Hv ron«mfe'l 
to such a nmcedure ITTTNTA MOHAN 
CH \T\P 4 VAT?TV v T\r \ NTNOR \ CF1AN- 
DV\ TMY CTTOWOTTCRY 


FOR C A NOTH J / \ TT ON nf c\ rnrtc 

decree and consequent execution sale, on 
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SUIT- -contd. 1 

the yioutui of fraud on tnc part of the 
decree-holder— Suppi fusion oi notice^ m tho ( 
suit And in tne execution pri/ceeduqji* — 
itde aucuun-purtnacer tor value 
without notice of the riauU, if luciiisarny 
protected — Civil Preceding Lode (Ait V ot 
1906), Oi . 21, r. 9U, cancellation ot execu- 
tion sale on the ground ot irregularity or 
fraud in publishing it— incision according 
to tne principles oi “justice, equity and 
good conscience,” siqmucance ot— Burden 
of proving good faith on the purchaser.; 

The mOurashi mokaran nght of a ten- 
ant was fcold in TJO* in ex parte cveculiou 
of an ex parte detteo oi fail lor «*n'&ia 
o# tent. r lhc puicha*<ti , how-ner, nevoi 
obtained pohVei-MioTi thiough (o«xil and 
Beirut* pant relit to tho laiidloid v, bo 
Hftam sued lor lout got ru cx prate dec roe 
ip 191 H and got tno un.nuy nuam solvi in 
3916 m execution thertvd snpiuhs uif, all 
*X6tie*$, etc I'Jio mouraini tnokaian 
tenant on being dmpos^ensod in rij^r, 
sued for canet Ration of the ex paite de- 
creet* and ooi »qui>nl oaTtii'im salts on 
the gioitud of Baud on tho pan of the <le- 
creo-holdors He'd • Per Wmokei ju\ * J -- 
That an ovociibiui s.ile, which has bun 
brought about by Baud oi tho duioo- • 
holder, in liable u> bo set* mulo on that 
ground even though it is n v »t eMuhlidmil 
that tho auotion^uun uiu Jia^ paitioipa- 
ted in oi has broil cognisant ot tho Baud 
Ksherode Suntan v Jnanendra Nath, 

6 0. VV N 288 (liHlli, Ntma* bhund \ Lima 
Nath, 2 C. W jN l/U and uMi *r cas^s 

disOUnsed The nb.no iwiuciplo has re- 
ceived h gislativo appiovai in Oi 21. i ho 
of tho Givil Proccduio C ode, whore ptuvi- 
n.mo tot cancellation oi an execu- 
tion Hide oil tho ground of matoA.il mo- 
gulauty or fraud m publishing it, piov.ded 
the applicant 1 as sie-t uned substantial 
injury therebv 'Tho Godo does not exclude 
apeotiicuUy the application oi r *0 m 
cases whole the purchaser is a bona fide . - 
ptu chaser for value -without nohoe of tho 
irregularity or tho fraud and the Comt 
may sot aside the sale o\on in ra^s wheie 
tho purchasei falls within tlio citogoiv . 
of bona fide puiiiiasn for value without 
notice. Pareshnath v Han Charan, • I 
L K 38 Cal 022 (1011), loioiifcl to 

In the absence of spot die ft'ituto**y diroc 
tions, the GomU are to act aoooidwig to 
Justice, cmi tv nnd good vonsennet, 4 u 1 | 

thi < i has generulh been taken t mean so | 

Biuch of the rigghsh law ami ustgo as # 5 • 

0 ©em reasonably applicable m this country f 

1 The doctrine of bona fide puichaso is 
not a rulq of pi open tv It does riot do- f 


teriBine th > question of title between # 
the partien It is in most cases available 
only by way of defence Abdul Ha»v * 

Nawffb Rai 9 W 71 1 %' B L If F B • 

911 (1867) J ungee tail v Sham La!, DO W 
K 126 (1873). Chitambar v . Knsivia-ma, 

I, Tx K °6 Bom (VW.) Lala Bunqsl- 
dbnr v B«ndho<ihrpe 10 M T \ 4 r >t flft'fi' 
and other cases discussed Tho r alo in 
tha elastic from enunemted in Abdul Hai 
V, Nawafe Ba|. 9 W B 196 B b I? F IX 
911 (1867), approved, In tho application 


Page 
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oi tnal iuJo to ,x corn tete c<%»c. it may bo 
use! ully bomo in mind that a bona fide 
purch.eer iox value without notice has al- 
ways bo< n «t iavounte with Guuits of 
equity But to ciyistallihe the iuio 
lurther would only bo to impair its utility 
Per J bin km, J “Judicial sales fraudu- 
h utii pi ut i'd will not give a good titlo 
a pm c hd u ci ji f ho does not take m good 
Jail h and without notice Chitambar v 
Knshnappa, I h B 20 Bom 511 (1902), 
itfcried to 'JTio bmdeii of pioving that 
lu> at ted m good faith and without notice 
of tho fraud is in the first instance upon 
tho pm chase i This ih an essential 

f(-ature of the equitable iulo Tho 

i uie is not that there is a special 
iuom for every one until he is shown to 
have been dishonest oi a volunteer, but 
that ecpiitv, where it tan will favour those 
who show that m mifoconee fhev havo given 
value In Ro Nis»bct and Pott’s contract, 
irntn) 1 Ch 9<nj, n-feried 1o BJBXS- 
A\ r AT? GIT OS 10 Vj PANGHKOVRI OlfOSE 517 

V - for possession by t purchaser from co- 
sharer— Co-sharer’s possession, it^and wnen 
may be adverse,] When* foi J5 years boioio 
MUt A, h co-shaiez, ce,iM*d to Jive ill the hold- 
and ior these 15 >eai& Ji, tho other 
to diaiei, kept tho holding m h^i namo 
pajing lenis nnd tu\e4 and* was m soio 
ot exclusive possession, Iheieof openly and 
to tin knowledge of tho hist co-yharoi . 

Held — That B’s possession being in 
assoitmn of a clear intention to ter- 
minate tho oo-tonancy and m open asso^ 
tion * of a hostile title to the knowledge 
of A, a suit for possession bv the pur- 
chasei fiom \ was lightly dismiss'd 
Ayenenussa Bib* v Sheikh lsuf ( 16 G . 

N 8P) (1912) and Narendra Bhusan y 

Joqendra Nath 20 C W N V>W H916) re- 
ferred to CTT \TTANY \ KBTSilNA MAN- 
T)VL v S \NDH i ATM ANl I) \SI 624 


— BV TR WSLT'RKJ] OF CONTRACT, 
if mamtaiiiable when notice of assignment 
does not state the address of the transferee 
—Transfer of Property Act (IV of 1882J, 
s 130, exception to the proviso m, when 
comes into operation— S. 131, provisions 
of, whether mandatory or may be waived 
—Statement of the address of the trans- 
feree’s ^solicitor, if sufficient compliance 
with s 131. 1 A having euRuod ndo cottain 
r on Li acts with B assigned thorn by a deed 
of a s^i quintui t to C The notice of afisign- 
ment which vra« sent to B did not slate 
( * (^o tran^f pi on's) address B refused 
to deal with C under the contracts and 
^ttlpd the same with A. C theicupon 
brought this Miit against B for damages 
for breaches of i he contracts- Held— 
ilrnt in order that the exception men- 
tioned m the proviso to sec 130 of tho 
9 render of Propei fy Act may be opera- 
th-ro must be a strict compliance 
wifh the requirement b of e»ec 131 of the Vd 
That the notice m alignment not having 
rt.i led the Gonsfcreo’s nddresq d-d not 
comply with the provision* of w 131 of the 
Act; and the suit mast therefore fail 
Hunsr|ij v Nathoo, 9 Bom. L, R ,898 (1907), 
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SUIT— concid. _ 

and Basant Sinflh v Burmah Railway 
Co,, B burmah. L. T 286, 8 L. b R, 288, 
followed Muiraj v. Viswanath, L R. 4U 
X. A 24 s c. 17 C. W JSL 209 (1912), 
referred to Hrtd also— That a statement 
ot the addicsb of tho transferee's solioito^ 
was not ft sufficient comptfanco vutli the 
provision* tot hoc 131 of the Tranter of 
Tropoity Act Quaere —Whether tho pro- 
visions ot hoc 131, Traiibtei of IVopcrty 
Act, may bo waived Per Mookerjce, J. 

If tho object of the legislature is to pio 
tect oi benefit an individual litigant, it 
is open to him to waive the provisions of 
the atatuto On the other hand if tho pro- l 
vision has been enacted from reasons of j 

public policy, ho cannot bo peimittod to j 

waive it Tlio provisions of son 131 full, 
in my judgment, within the latter category, j 
but 1 urn not prepared to maintain as an 
abstract piopo-ition of law that under no 
conceivable cucumstance cun tho prom- 
biona of set* 1.1 1 be waived bv tho debtoi * ! 
Venkata v Subba, lb Mad L T 533 (1915) • 

(1915) Mad W N 822 let cured to 
Per Rankin, J. -At common law a j 
chose in actum was not assignable, in 
equity it was hecly assignable upon cer- 
tain principles as to notice The Indian 
legislature hi»s composed a new 

scheme which has some of the features of 
both and, as 1 load sec 130, it says that 
tin' law, while regarding the transfer of an 
actionable claim as valid if effected in» a 
certain manner, will not undertake to en- 
toieo nga n -1 a debtor tho assignment, 
except upon the terms that the debtor may 
arrange with his original creditor, unless 
and until ho has received a paiticular kind 
of notice If, therefore, the 
claim is out li ely on the basis of an assign- 
ment and if tho claim is wholly without 
any other juristic basis, it seems to mo 
that the section which enacts certain con- 
ditions must bo ligully complied with, 
MESSRS SADAflOOK RAMPROTAP v. 

IlO ARB MILLER A CO 733 

** for land ’'—High Court's jurisdic- 

tion to entertain suit for speoihc per- 
foimance of contract to purchase tea 
estate m Assam See Letters Patent j cl 
12 . 05 

for ejectment and compensation, whoie 

notice did not require tenant to remedy 
tho misuse complained of, maintainabili- 
ty of See Bengal Tenancy Act, s 155 . . 144 j 
for vacating fraudulent decree obtain- 
ed in on© district and transferred to 
another district for excution, if maintain- 
able in latter Court. See Civil Procedure 
Code .... . 859 

■ — to declare previous decree and sale 

thereunder fraudulent and* not binding, if 
maintainable without prayer for conse- 
quential relief* See Specific Relief Act, 
sec 42 ... . 449 

by judgment-debtor for declaration of 

satisfaction of decree and for ini unction 
restraining execution of decree, if main- 
tainable. Civil Procedure Code * 575 

to recover consideration for transfer of 

snes succession is, if Leg See Oudh Estates 

Sc? in rr? t.» e 949 


* 

SURVEY and Settlement Register, value as 
evidence Sec Tiust Property . 317 

j SURPLUS profits of Railway Co, only liable 
to income tax See Indian Income Tax 
Act , . 34 

SUSPENSION of rent foi dispossession fnom 
a portion oi holding See Bengal Ten- 
ancy Act . . 982 

SYMBOLICAL possession, operation of, against 
stranger and against judgment-debtor 
Seo Limitation Acl. Art 138. etc .. 259 

TAX IDLE liifomo, guaranteed interest and 
intci cst paid on borrowed capital, if to be 
included in Seo Indian Income Tax Act, 
sec 9 (2) (in) 34 

TEN YNT holding ovei 'tiidei a convonant for 
tenowal but without actual renewal of 
loitto wlmn m the same position as if 
the i lease had been renewed See Lease 
of YVakt Property, etc . . . , 159 

Til vKUAST maps and thak registers, value 
of entries in, as evidence— Owner, when 
hound by adverse entries in thak register 
-Bengal Tenancy Act (VIII of 1885), sec 

’ 103 (b) — Record-of-rights, entry in, of 

occupier as holding rent-free— Land proved 
to be within zernimJari rqahai — Presump- 
tion of correctness of entry, if rebutted 
thereby — Onus of proof m ( such a case — 
Continuous non-payment of rent by tenant, 
it creates rent-free title, when land held 
in thiKu— Adverse possession—" Jaith rai- 
yat,” meaning of— Second appeal— Ques- 
tion of fact, depending for decision upon 
inference from documents— High Court, 
if may interfere ] The thakbast maps 
prepared by Amins prior io a lcgular 
survey, wore rough maps which laid down 
tho locality without any guarantee of 
ecientifio accuracy, and tho thak khasras 
wore^iough registers m which the Amin 
entered particular* regarding the plots 
gathered fr-om pcoplo who collected to 
watch his measurements The statements 
entered in ithese registers have bv them- 
selves no evidential y value Statements 
to the deliiinont ct tho actual owner re- 
corded in such registers unless knowingly 
acquiesced in by the owner cannot be 
med as evidence against him Once the 
landlord lias piovod that tho land which 
is sought to be held lont-frco lies with- 
in his legularlv assessed estate or mahal, 

- rt lies upon those who claim io hold the 
lands floe of the obligation to pay rent to 
show by satisfactory evidence that they 
havn been relieved of this obligation, 

oithor by contract 01 by some old grant 
recognised l&v Government It follow* 
that the presumption arising under soc 
lft3 (B> of the Bengal Tenancy Act in 
favour of the correctness of an entry m 
the record-of-rights that certain lands 

wore bv the occupiers thereof held rent- 
free would stand rebutted upon proof that 
the lands lav within the estate or mahal 
of the zemindar the onus shifting on 
fh'w* wV> e]ivnr>«d to Jmld the land rent- 
free Raf<*h Sahib Sefn v 

Donrtr^rshad Tewarree, 12 M LA 288 
331 (1889), referred to When a mahal 
had been held continuously rn thika, the 
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TIJAKBAST-concId. * 

failure oi the thikadar to collect the 
yent from any individual tenant would 
niot create adverse po*. session agamst the 
prop! le 101 Besides meie non-payment of 

rent or discontinuance of pavneuit ot lent 
hay not, by itself, been lield in India to 
create adverse possession Prasanna 
Kumar Mookerjee v Srikanta Rout, T E 
R. Cal 173 h < 17 C VV N 137 (1912), 
approved A “ jaith lai^at” may ho 
either a head raiyat oi a tenuie-holdoi 
% Whero m an appeal befoie the Bfcarcl it 
wa« objected that the High Couit had 
- jurisdiction to sol aside on getond ap- 

; peal a decision of the District Judge on 
question's of fail, Ihe Judicial Committee, 
ih view of the fact that the decision de* 

S ended on inferences derivable from 
ocuments produced in the rase, pi ei err- 
ed to decide the appeal on the merits 
JAGDKO NAHA IN SINtJU v. BALPKO 
8 TNOD 925 

TEA NSFER OF VKOPTJKTY ACT (IV of 
1882), see 43, •applicability oft See 
Hindu Widow 433 

M, oellor’g duty 'to disclose “ niatci ml 
dofcct” in propel tv sold See Calcutta 

Improvement 'Jfcust Act . •• 639 


sec. 55 (2), covenant of title when implied 
See Sale ot Immoveable Ihopeity 1025 


sec, 89 — Civil Procedure Code (Act V of 
1908), Or. 34, r. 14— Sale in contravention 
Of these provisions, if a nullity— Purchase 
by mortgagee of mortgagor’s equity of re- 
demption at an execution sale in another 
suit, if the mortgagee holds such property 
as trustee for the mortgagor— Sale of pro- 
perties of which a receiver has been ap- 
pointed without leave of the Courts ap- 
pointing him, if absolutely void or void- 
able — Leave, if necessary for attachment 
and sale of properties of which a receiver 
Has been appointed but of wlfich he ha* 
not taken possession,} A and B. who 
had executed thiee mortgages m Savour 
of C, bold their equity of leilemption in 
the mortgaged proportion to I), aftoi tho 
game had been pm chased (benaup) by 
C at a &.do hold m evocation of a dr t roe 
which C had obtained again**! A and B 
qb a claim quite independent of the J 

mortgage The mortgagors' apple at ion * 
to act aside the sale to C wa* dismissed 
by the Appellate Court and the sale con- 
firmed Tn the tnoitaage '-nit which C 
instituted against A and B T) was allowed 
to appear and it was contended on hig # 
behalf that O held the propot tics which^ 
ho had pui chased ax a trustee for tins 
mortgagors and that 1), as puirhuspr of 
thb equity of redemption, was entitled to 
rcjdeem on accounts being token as 
Mween a trustee and a beneficiary. 
Hfil4-^That the mm tgagors’ application 
tn set «««lo the sale to (* having Wn 
and fhe sale aonJirtned, the 
equity of redemption passed to 0 and no 
right waft left in the mortgagors? which 
they, could transfer to P. and that in 


TRANSFER OF PROPERTY ACT— contd 
tho oircunistanuis, the latter could not 
contend that C held the pioperty as a 
trustee tor the mortgagois v Held, also — * 
That Oi. 31, r 11 oi the Civil Pioceduie 
Code ut lyifb is umhned to claims anting 
under the moilgago and does uut apply 
to <i ca'-o where the sale takes place m 
execution oi a douee for money upon a 
chum not aiising under the mortgage. 
Kamini Dcbi v Ram Lochan Sarkar, 5 
B L K 450 (1370) and Khiarajmal v 
D«am, L H 32 1 A 23 s c. I L R. 

32 Cul 2 £K>, 9 C W N 201 (1904), cousidei- 
ed Where in a moitgage suit an order 
was nmdo appointing a ieceivei, hut bo- 
. foie tho xeceiver took possession, tho pro- 
pel ties wcie sold m everntion of a de- 
cree in .mother suit, the lea v» of tho 
Couit whuh appointed the receiver not 
h.iMiig been previously obtamtd Held 
— That Ti * i ul * Dial possession of a r*v 
ceivu may not* bo disturbed without leave. 

• do*s not apply, so f#r as third parties aio 
concerned, until a ie<onci* h.ig been 
actually appointed and is iu actual 
po^iession Held also -That a miIo 
of piopeities of which a rceeivei has 
boon appointed, without leave of tho 
Court which appointed him, is not void, 
but only voidable, liable to be set aside 
bv appropriate proceeding Li vania 
Ashton v Madhab Mom Dasi, 11 O L. J 
489, 491 (1910) and Kanai Lai Jalan v 
Manoo Bibi, 29 C L J 424 (1919), re- 
foiled to Held also— That in the pre- 
sent case, tlie moitgagors wdio had applied 
to set aside the sale on the ground, among 
othen, that the sale was held without 
taking the peinussivn of the Couit which 
appointed tho receiver, having subse- 
qumtlv abandoned that giouud, D, their 
assignee, could not urge it again by way 
of defence to a suit RAJA J AC APISH 
rn\NDRA DEO V. BHUBANESWAR 
MITR A . 33 


■««* iuo lessee it emitted to suspand 
payment of rent on account of unauthoriz- 
ed and unlawful interruption by another 
lessee of the same lessor— ” Without in- 
terruption,” what it signifies— Lessee if 
orotfeted against tortious acts of other 
lessees or strangers— ^'Person claiming 
under tne lessor,” significance of.} P 
loot’d out two contiguous mines to D, 
and M Subsequently M joined his mine 
1 1 l) k mum bv galleries encroaching upon 
the I at t pi ’g coal land, as a result of which 
a portion of D‘s m mo was flooded and 
submerged The said act of M was un- 
. authorized bv the terms of his lease. In 
a smf by V against D for loyalty and 
ether dues, D pleaded that his possession 
having been interrupted bv a lessee of V 
the entiro tent wa,s suspended: Held— That 
Ms act was, as between hi«n and his land- 
lord entnclv unauthorised bv thp terms of 
his lease and must be regarded as unlaw- 
ful, Tn the absence of a contract or 
Joeaj u«fige to tho oonfiary, see. 108 

(Of of the Transfer of Property Act 
secures for the Rvsvc the benefit* of an 
unqualified covenant for quiet enjoyment. 
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TKAXMIR OF PUOPLim ACT— concld 
v>niiji imuuh fht' h-.see against inUnup- 
turn 1 j\ the h s^or, his lunti and assigns 
oi In any otlii'i pci son 01 poisoim wild Ho- 
rn ei v including iliw * upturn landlord or 
othei poison claiming by title pai amount, 
extrusing a power of n -entry oi otherwise 
<lispo^~t s-ing iho les-.ee) Tint oven such 
a ((vvcnuiit docs not include a case of dis- 
tui banco In ptid’Uis liavihg no lawful ’ 
title oi light oi entiv »i against such 
tuitions a(1s Iho lessen lias Ills propel 
letmtlv against tho wrong-dais and dot s 
not lojinii' t c <>\ • mint iioi i m lie on ae- 
< mint oi being tvnled bv sm li poi-oii'-, bo 
ifluwul of his liability to pay lent 
Hayes \ Bickerstaff, 1 ! Vaughan 118 

nod Vithilmga v Vithilmga, f L U 15 
Mad 111 3121 (18*11), disc is a d and fol- 

low <d l lidei sm li a unen.int, tile h s-.ee 
is piotertul again A all (^istuibam e bv the 
h ssor w hetlit i law I ill or Mot, -mIVO undel 
a right of le-ontiv but as against otlioi 
peiSOh-' it piotects till' less(i onlv against 
lawful di-fui banco Tayama a Gurshi- 
dappa, 1 D.K 1 T> Huh 2h<) Wot- 

ton \ Hele v jl(70{ 2 W n i - band 178 (hi, 
Dudby \ Folhot, 117**0', 1 T \l "*8l , 1 K 
K 7~2 Srinivasa v Rangiswami, l Mad 
1 j W 8 r >S ( 1 *> 1 4 > and s(\<>jal oiler < as* s 
lebiied to Held — 'Thai the w mugful in- 

ti i fin me b\ M* f'oulil not lie mated as an 
mtei nipt ion b\ ' a prison il inning under 
tho h-soi, ' is t hi" lattei e\pic~sion hhmih 
a p* T son ( binning under tin los-an tin" 
light to do the paitnulur act complained 
i't Harrison \ Muncaster, j|S‘»Ji '2 Q H 
fiSft Sanderson v Berwick, 11 <) R b 
r >17 ( 1 SS I » Ludwell \ Newmans, ri7 , l p »] (* 

T I? 058 3 1? TJ 2‘U Kali Prasanna v 
Mathuranath, l L 12 31 (Ml 101 (1007) 

and other rases ndined to NOWTJWO 
RTXTJTI V .T\X\RD\N KISIIORML 

srxnrr 71 

, s 130. ex- 
ception to the" proviso in when conns into 
operation See Suit bv Transferee ele 703 

< s 131, pio- 

vjsions of, whether annul iloiv oi mav bo 
waive d- Statement oi addn -.s of lianstmeca 
nolle itoi, ll suffuient compliant e with sec 
HI See Suit by Tiaiusteiee, etc 7JJ 

TKVXSLTdfc ol spes successions leu contudeia- 
tion See Oudh iterates Ait , * 919 

TRUST PROPERTY* later on held by trustee 
as personal property — Property whether 
’legitimately or improperly converted into 
personal property— Onus— Trustee concoct- 
ing false accounts to support claim to 
trust property adversely to trust, liability 
to removal— Dhannakait ha, position of, 
distinguished from that of whebait or 
mohant— Survey and Settlement Register, 
value as evidence } Wheio pioperty is 
found originally to have* been tiust pio- 
perty, the onus does nol n*-d on the 
beneficiaries to piove that tliov have been 
illegitimately eonv ended into personal 
piopeitv l>v the trusted Tho onus rests 
heavily on the other hand, on the trustee 
to show' bv the eleaiest and most unim- 
peachable evidence the legitimacy n? his 
personal acquisition Survey and Settle- 
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mold KegmU i aio impel taut but mu w on 
1 elusive evld'Uco ol ow mishap bem^ oil i nil 
doLUimni'i made aitei minute noiiuiiui 
and mquiiiis ou the spot, tliougn they 
do not comm t paitic? to the Ail imn‘,s 
locoidcvl lin Min it 4 adiniwoiis o» alhi ma- 
lleus Tim position of a Dharmakartha 
in not that ol a shebait ot a religious ins- 
titution m ot the mohant oi liead ol a 
mutt Tin so 1 unc tic'ii. u i«‘s have a much 
higlux light with Lugei powci ol dispo- 
sal and admiiii di at mu ami film have a 
peisonal uiteic 1 t oi a bonetu ml cliai. icier 
if ut a Sharmak jrthn is htc*iall\ and no 
mote l ban 1 in* manage i ot a chant\, ami 
irs lights ap.ut it may he" in ceitam 
cucumstiiuis iiom the c|uc‘s(ion ol poi- 
boiial sii pjh i i t , aie mvci m a liighei Ic'gtil 
categoi v than that of a meio tiuMou. 
A tin tM w ho' set up •uiiiounded asvitioim 
of peison.il title in endowed piopmtien 
and sficMimuislv supj'uitcsl tJmm l)\ evem 
coin or ting .u count'. cannot lw" continued 

in f]ji' office in flic" inlcifst of tin- tiust 


and should ho lemoved hv the" (5ouiT 
T I* S1?T\T\ \S\ (Tl \KI \R v ( * \ 

kvaTj \i>p v mi n\mi! 317 

TlTtVSlT]!] concocting i tlse accounts to 
support claim to fni-l pio|ieitv adveisoly 
to tiust liability '(o lciuoval See Trust 
"Pnopoify 317 

— de son tort, liability ol, to ac- 

count limn the date of assuming office 
See Tivil Pioceduio Code ‘ 989 

UNDIOR-T? \ FA \T tenant taking lease from 
co-f.li.uor Iandloid w h’o jmi chased non- 
tiaimfei able occupancy holding, wh(‘ther 
m See Jh'Ugal Tonanev Act 759 

UNPAID vendor .s light oi btoppago in tran- 
situ, whcdXei a luciely caiuitahlo light. 

See Indian Contract Act, ss *) 1 ), 101, etc* 231 
U^liLCilbTJilKLD petition oi lumpiumiBo, 


oju which dec lee Past'd and winch opuatea 
at. a base, if admit.siblo m evidence at loast 
us all admission See l\’(‘gisti at ion Act 897 
I'TsSl CVJl.SSri L Vl'PLK ATK b\ lor sanction 
to prosecute, if can be the basis ot an action 
tor damages tor malicious prosecution— 
Points to be considered in deciding preli- 
minary issues of cause of action and main- 
tainability of the Suit— ‘ Prosecution,’ what 
it means in such cases ; In a ceitain 
title buit the" Defendant impugned the 
genuineness ot a copy of a Will hied by 
the Plaintiff and applied ioi Miuction to 
prosecute the Plaintiff Aftei a good de.U 
of litigation an older of sanction passed 
by the DiAriet Judge on appeal, was 
set aside bx the High <ouit m revision. 

The Plaintiff thereafter sued tho Defen- 
dant m damages for malicious prosecution, 
but the loy^er Courts dismissed tho suit on 
t 'piolimmaiy issues of cause" of actum and 
'maintainability of suit Held— That the 
lower Courts were wrong in considering 
the question of xoasonahlo or probable 
cause at that stage of tho ease That issue 
cannot be decided until after the Plain- 
tiff has adduced evidence in support of tho 
allegations in his plaint The only ques- 
tion to bo decided was the purelv legal ques- 
tion whether the application for sanction 

8 
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to pioMHnto can pane tin ha-us of an 
cuilfi'ii for damages fyn main idua piose- 
cuhou The roamf auiabilil v oi i suit fur 
jii.i 1 1< k <is pm < ' lit ion does nof df >pc n<I on 
there lunjtig been a pjosocution m tho 
^< k nv jn u hi'h tin* him is in tho 

Oudo of (Tipiiii.iJ l*MK(ijiiit * Thu appli- 
cation lor Kind inn via.s .1 pioliminjiy 01 
initial stago in a mnumil prosecution and 
it is immaterial that II113 was done in a 
Civil and not a Cmnmal Cnuit The 

Plaintiff therofoie had .1 (apse ot action 
and should b" given an opportunity to 
prove his case Crowdy v Red by, 17 C 
W N r »54 (1 MU) De Rozano a Golab 

Chand, T T, If 37 Cal 358 (1010) Golap 
Jan v Bholanath, T L R HO Cal 880 
0 v 15 0 W N 017 (1011) and Bishun 
v Phulman Smqh, 2ft C L .T 018 (ion), 
referred to N MtPNDP \ ATTT 7 )KY v 
JYOTTSir CTT \NDRA V \L 387 

VAU T \TfOI\l nj ptopoifv sold In w*low, 
ptopoi mode of See Hindu laiw 365 

VALl L oi 11 In 1 M»up lit *n suit if name as 
market value n f ju open tv where possession 
not jnayed foi See Court Foes Act, 

feicx. 7 (i\ ) << ) 4^7 

YOT10KS’ id ST p* 1 sons noUudend in, ii o.ui 
vote in election <d temple tustciM- See 
Flex t lull ul Temple r J iu *.t«os 312 

WAI\ Uf ot pi i\ 1 I eye 1 >\ min t Kaj 4 <»T See 

(Join pi on use Pec 100 in Mnlyayy bad 621 
WA K I hi ayy 1 and, x mi id °f furmlv il vuli- 
dated li\ joinolt yilt to tho pool See 

M ihoiiudan haw b)l 

— Valid. it my \it i \ I ol not 10- 

tu>*peiti»e Ste Me humid. in ^aw 
'* W’FLLS, ’ 111 If 1 m mu Sale Ac I be< 3i, 

mcamiiy oi See h\ ichm e Ac t dft 

WlllCW in po m ''i" 11 ol lin-bainl a 'state, 

wlioll s . 1 1 1 T ‘ ri d dll pa \ 1 1 oil hu hand s 
ilolit, it hound 10 i'll 'll pioputy 111 bits 
bee Hindu biw °ba 

WliJ, in English languaqe by a Parsi— Cons- 
truction— Consti uction approved # in English 
cases, if applicable — “ My heiri#,'’ mean>ng 
of — Exclusion ol widow ot son from inheri- 
tance m case son died childless, wtfether 
limited to son predc cessing the testator— 

Act XXI of 1865, s-ecs 5 and 6 : Tin 
•cilalur I’.u-i I)V Ins Will, •n'.oli 

was Ml itt» II ill i he Infill) lauy uano* pm- 
vidod inter alia that his s jii .) should 
ha\o a i p-ht ot m.uiil manco dunna tut* , 
lite-tiim ol hu wit»» should sin* ' e 

bun. and th\t alter iior death his execu- 
tor « should hold tln> losidue upon trust 
to pa\ I lie not miumo thoroot to his soiu 
J 1 oi anu duung n 's lib -nine •and alb r 
hk death upon tru-t i«i hi" widow and . 
Ohtldron absolutely m roil.un rim io* hut < 
that in tho event of J dviny without 
leaving issue*, the eAOcutois flnmld pav 
out of tho residue a sum of Ths 1ft 0<)0 id - 
totaled v to J'u widow and approx, ode a 
moiety of the balance to certain oliaiitnhln 
ohjoct^ and divide tlio otho* mob*v 
Atuo m;st P’b ‘Mums nooordn.ff b- thu taw 
intestate among Parm« but e\cludnig 


hit 


1 awe 

WILL contd. § 

the widow oi . I horn yettuiy an\ shaio in 
Mich uistmiutioii ** Tho testatoi s wilt 
pm docoa^d him and J, who muMui 
him, dud ihiidh'ss and loaviny a widu t 
i) Held — Thai tho winds “ouhidiny tit 

widow ol ,1 iiom getting a siiaio in mu a 
distribution would ajiply to lands cum- 
my to 1) as # n piescntat i\ o ot .1 i n th*> 
r evorif c.i J bi my uulinhd m tho ( i.i"'- « >1 
hens to Iho testafoi 'J’liat tin* teslatoi 
did nnl^ intend to include ,1 am one ol hu 
“ hein?’' as t h ci teim was ik>( 1 m the above 
clauses ol tho Will That acduidmy to 
the niiuial meaning of tho teims “ ea.ilud- 
luy tin widow ei .1 1 mm y< ttmy anv .slia, ( » 
in sin h disi 1 1 hul ion, ’ such e\clusu)n wan 
not Jim i ted. to iho event oJ ,J duny >n 
• the Jile-tinm of Uie teslatoi leaving ins 
widow "unmny him the clause in cjnej>- 
tion anp'* u mg to* c caiicuupiate conditions 
which would mise aitei the death oi the 
to iuten in t \ WilJ writbr) in Ihiyli ]i 
tlu weld liens’ would rial uml I \ jncJude 
hens at the fide y] the bstatois death, 

subject alv\<ivs to a contraif intend ion 

benny dcd.md in 4 , pailicul.u Will 
Hood v Murray, 3, K II \ ( ' jjj ushft), 
reli i ud to Hut in detm mininy wlieihei 
m this i as* the iiafuj.il nu*ainny ol the 
fi lm had b' c u displaced lu the coidt\f, 
the ini' ol c onsl i nation which have bin 
up)' us! in J uy 1 1 sli <a t*s would be ot ju> 

assisianit Bhaqebati Bramamya \ 

Knit Charan Singh, L tt Hh I \ H 

K 1 1 t H dh ( il ICS. 15 (_' W \ 

J, V 'bdl, and Narendra Nath Sircar v 
Kamalbasim Dasi, L if 21 F V ih 2(, 

b ( 1 •' b* -1 ('il V){ 1 1S%) 71 bind 

v,\ v K I* \l SSldfAV \ \JI 

ill mi ij\[j r j.jij 

? proof of — Standard of proof, as to 
farm'd it es and as to signature — Inference 
of genuineness of signature from qcneral 
resemblance, when witnesses to siqnature 
kept back— Importance of evidence of when 
and hew Will found | \ A\ ,11 Js OII( . ()t t l u 

most sob uin (loMinn'ids known to the low 
" <' u, ‘in entrusts to (lie 1 v iny 

tlf‘ ( 1 1 I v I Ily nut ol 111 Wishes, .UK* ^ 

i' i in pussi h]<» ih<>t la (.in } )(k (ailed eilhci 
to douv Iim "lyinduii 1 <n |o explain the cn- 
‘ LlIM ' 1 ” M 1,1 " in< I it was attache d, il 
is ‘ # 1 'di.u tl 1 1 lnelwoilliv and effoihve 
Ml<l hl1 ' 'dm, ild Ih ,duui t,> (istable-h 
, 11 ' 1 M b 1j| " mcessai^ foiriK oi 

* l ' n< n* under the law no ioirnalitus. 

«ne 'initial and pmoi of the tesfabu h 
siyiniuii i ■* all that m needed jusbee n- 
quniM in (a.e of doubt oi dispute), that 
uu fast evuicnee piocuinble of that si tr- 
im tun ^ should b(‘ furnished, and an 
attempt to Nippon the siynaliire b v anv- 
thing fh d falls slioit o| t Jus slandaid is 
n inatl< i uhuli .though it may not be 
m al is i mu nuis deful When witnes"(*s 
arn avaiNble to piove that a man actuaJJv 
made % ‘•ignafun* anv evideneo of a 
ynu,»] n.il me to the efleef that tlm "iy- 

nfttnte apneai^ to b< genuine is of lifib* 
worth m the ibsotic of the malenal wil- 
nessi- The histoi v of rl Will eq, u hen 
it w.aV bund, vheie and liv whom, and 



•V-L xxvilj 


USDEI OJf CIVIL OASES, 


Ux 


, l'aat 

(WJ i L ccntd, l 

ji ii was k( jit Ij.kJv u pen it hliould ha\o j 

bioij jmidiJLul whv it was mi hept back, ; 

m iJh Luo t inahual mi potiuin i roi 
I'm |>ui|)>m‘ ot det i*i mining its \alidit> 1 

| ( \J1 bi>l’\L MLv Jill S \\\ M \T AIM\ V 

k\ \\\ \ i; m ! 

r— Pi oof — Evidence Act (l*ot 1872), sec * * 

154 -Witness, cross-examined though not | 

consideied and declared hostile by Judge- 
Credibility ot witnesses matter tor trial 
Court, -Proper judgment when icjutinq « j 

probate petition { \\ in ie tin imipt allow- | 

cd a muni''' to be \ntualh 1 1 o < ,nuiu- j 

. , t v lie |I . i * le called iiini, though i 

lie did 1 1 < it in Jai t think. ke had Unind j 

hosi.b Held— That th- f<‘ win’ no j 

jttouini*., bn i « I \ t i i omiiieiitH i'ii the 

• «> I nc t ot tin trial parsed b\ j 

il> li i u i » ' Mint to I hi* lb f l 111 it On j 

m -- i \ t tin " 'turn ot (ho w n *e -s \, ns mi I 

dmdlowid >»'( lil ol the ii\i- J 

d • it \ s nothin” i d‘> , 

a > ,i ' ■ ’ll » * i\ l« *• i li it 1 lie ! 


\\ I LI tondrf 

Ooui l mar n i M d j m 1 1 | ,<jji f v l iu ' i , t 

peisoli who (.lit) a »\ J ( lies to pal in, 

question to Inm which nnvhi bo pin «n 
i i o— i ' anuria I nej b\ tin uh-e p 4 ,,i ( 
ilit. u< < i-non *o| tin* llmh ( out 1 ii ,, e 

nip on J it u tie Jindm*, <d tin* Suhnd nm 

Judp t li.il tin Will in ii|h Hi ndi i{ w t- in 
iJi Jiuilii and a Inin n w.m >>\, nl <] 

tills belli*; held 1 , iiinniitix 

w h . it t In \ aim ot l in> | • o« 1 d |i< nil d 

upon an appi 1 1 lat ion In lln* uuil Iml .. 

ol I In i ( dilnl 1 1 \ . 1 1 u it lie -is Hi Id 

however— That lln .siilmidtn iin hid*,< lmd 
i,ono bovoi'd what tin* law n‘qiuit*> m hold 
inff that th® Will v, a-* a f ot ji‘i i 

The burden of prunim* , Will ( i, 

person who pefry it up ,and d was m md 
foi (ho purpo^o of the ( is 1 to hid th,r 
the allowed Wdl w is jini pm, <1 hi] 

hr\THV WTTI bIMTToiMl v MM 

ssw t nrm \ 

'A * : \ i s i «’ . ! f\ ot \ i«hl to at ( , 1, t 

” ' " ' r ' * !*1 ( ( I 1 Q * k e Jl I I u 
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ALLOWING racing betn on cu'dii, whetliei 
is an act tausing loss oi damage to the 
book-nnikei See Indian Penal Code 919 

APPELLATE COURTS pow it to convict undo 
a different .section while maintaining the 
conviction by ihe tual Couit See Crimi- 
nal Procedure (hide, sec 42, J 555 

“U\LLE1) ON FOR HIS DEFENCE,” m sec 
3-12, Criminal Pioreduro Code, meaning of 
See Ciunnnil Procedure Code 743 

C'li VRGE, not clearly express'd but muli i stood, 
uol bad, wheie no prejudice See Indian 
Penal < ’ode 821 

CllEVITNG, chaise oi, peistui* induced to pait 
with piopeity, to be specified See Indian 
Penal Code * .* . 821 

— ^ paying iulso cheques to induce a 

Taco book-makei to allow bets on ciedit, 
if constitutes See Indian Penal Code 910 
COMPOCJN D1 JN U t >F OFF iui\ K ' b^v-n u r I 

caused to one person, and wrongful con- 
finement of the same .and anotner— Com- 
plaint by one of them— Charges framed 
under sec. 323, I. P, C , in respect of hurt 
to tne complainant, and under s. 342, for 
wrongful confinement of both— Compromise 
by complainant only on appeal— Legality of 
acquittal of offence committed against 
the other— Criminal Procedure Code (Act 
V of 1893), s 345. j When seveial persons 
ale hint oi wiongiull} confined, each of 
them can compound only the offences com- 
muted against himself, and not tliowo com- 
mitt ted against the otheis Where a com- 
plaint was lodged by one ot the poison* con- 
lined, and chaig**s were ft am oil, under sec 
323, I, P C , of huit caused to him, and 
also under sec 312, ot wiongiul confinement 
of hnnselt and the Petitionei, a witness 
tn the case, and the accused weie convicted 
and appealed, and on the appeal tho com- 
plainant alone com pounded the offences 
< barged Held — That the Petitioner, *ot 
having been u paity to the oompiomiso, the 
acquittal, so far as it related to an offence 
committed against linn, was illegal, and 
that the appeal must be re-heard on the 
merits in lesfiect of such offence only 
SNn* CHANTER A CHAKRAVARTY v. 
RABUAYl MON1UL RM 

( ONfSPIRAt , general eliaige of, inference 
from different ovoxt acts See Indian . 

Penal Code . ^>1 

CRIMINAL PROCKETHIE CODE (Act V 
of 1898), ss, 90, 537, Sch. V, Form 7-War- 
rant, issued against witness m statutory 
form, but without previously recording 
Magistrate’s reasons therefor — Validity- 
Reasons, recording of, if imperative or 
directory— Test to determine whether statute 
mandatory or dIrectory-Pen al Code (Act 
*• 9M Per Curiam — - 
(bhatteTjea, J , dissentient) In a case 


UUMJNAL PROCEDI RE t ODE~-contd. 

m which tiio Magistrate bad materials 
btl oi e Jtum suiactenr, under s>tc. 9U, cri- 
minal Proecuuie Code, to jusm> 

the I'-stui ot a wail ant and to 

w'iiich lie apx j li‘‘d lus judicial discre- 
tion «iud* *n wiueh tho wan ant was 
good and valid on tho iaee of it and 
stated tin mason upon which tho Magiv 
tiate lolled, tjjit wan ant was not invalid 
mcidy bv tea son ot tho but that tho 
M.igistiaie omitted to ieceid m wilting 
otliei,wi-e than m tho wan ant the masons 
which actuated him in issuing the wai- 
i ant Per Sanderson, C .1 ( Buck] and 

/ and Paiiton, JJ , c-jiicumiig) — r l'Iio woidv 
m see tt) oi the Criminal Pioeedme Codo 
• roquiniig a Magntiato to leeord h, t 

j • reasons ten issuing a wanant in tho place 
j of a numinous lu? the appeal anew ol a 
! witness uio not inipiutne but diieetoiy 
Per Sandhi-on, C I (Pantoft J , ouiictui- 
ing i - Sec 555 of the Criminal Procedure 
Code deals with tho ioim oi Iho w an ant 
itself and nothing woio and does not 
> absolve (lie M.igistiat© iiom complying 

with the piiAisious of sec 90 It is the 
dutv of the JMagistiate^ to iccoid their 
leasons bpecihcallv as lequired »>y see 90 
befoie issuing a wanant and they should 
not be satisfied with menly signing 
llb'ii names to wanants in tho lor m given 
in the M'hedule Per Chattel jim, J -~'J ho 
1 ’ mere signing by the Magi-tiato oi n viai- 
laut in i oi in Ao 7 oi Sch V oi the t n- 
mnnil Piomluie Code which states that 
tho Couit has leayon to bdieve that tho 
Witney will not attemi unless compcllid 
to do so is jot sufficient compliance with 
lequiiement ot see 9H of the Code 
Iho 1110,10 stat men! that the Couit ‘’has 
good and miHheient reason to believe*’ is 
not ‘‘tat mg what IJu'so reasons mo, and 
; tho woids in t ('e 90 ”attoi recoidmg its 
reasons m writing" show that it niubt 
, done before issuing the warrant The 

l ► recoidmg ol his r-usons by the Magi**. 
Irate is a preliminary condition to the 
issuing ot a wanant undei see 90 of 
the Code, and a wairant issued under the 
neet ion without loom ding these reasons 
i in •writing has no legal force and effect, 

] tho laqunemem that the reasons should bo 

I rrAoided being mandatory and not direc- 

1 \r Y « nly Per ^ftltnjea and Buck land. 

, JJ Sec. 537 of the C mIo had no appliea- 

tion to the case Per Richardson, J - 
Vi hero a wairant is issued in the statutory 
form, the omiscmn of the Magistrate to 
record his reasons (opart from the state- 
ment m tho warrant l dices not go to the 
Magistrates jurisdiction to the extent of 
making the warrant null and void in 
the hands of the nolle© officer or deprive 
mm of the authority to execute it. Per 
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UUA1LNAL PhnUJHLK <01)1, contd 

KithiudHon iuL JUukiund, J.l If a vwu- * 
latil is an invalid u an ant issued v ithout 
jin i-djction, Ui ‘ ait of tin* point ofthi ei 
ill ut tempt i ng to iimKi 1 (hr urn -l would 
be a wholly luiuutlioi isoil net, and tile 
que-Uon wluthu 1 lie a< t vas*oi vvuh ' nol 
stiaU.v justifmhli ’ within tin* moaning of 
t>e<, titi ut tho Pin.il Code would not «uim 
T ests toi d leiininmg whithei a piim- 
fiton of a M.itute is mandatmv oi dueo- 
toi y discus ad Sukhcswar Phukhan v 
Emperor, 1 L P I1H Cal 7851 s c 15 O 
VV N 1001 (I'M!), roniidii 4 d r i1ip <;<>- 
VNHNMUNT OP VS^Wl v S \ IlCHl i Li. \ 8 r >7 

, s *M/, c.cHr 

i of Mag strafe under, if can oc oeuund 
illegal ay ins successor in omce- 5. 14U (j;, 
tviagiStt aie’s cMacreMoo --Power to orci^r 
clearing of tank or tilling *i U P i An oidu 
lui n>tmiMii > > icilam iuumiih lioni a tank 
w us ttiud j absolute mulct e*. H7, < l I* C , 

bv a Sun-ln v is uiul Magistrate 'l he oiuet 
was not ids\*d amt tin* IVt ll loiiei applied 
to ii i u> < ui t iu otlic u to intone thill 
oidii i li <4 1 uppl u at mn was n1u k d on tho 

guuied that tin ui del pa- -oil undei se.. , 
U7, Cr l* C was, an dhgal older 
Held — That the Magistrate was not justified 
jn going b Jiii Mil I In in dei oi liis pmluessoi 
and commit to a dec ision as (<> its illegal it v 
that the <li uneti'in oi tho Magi ti.de undei 
h ‘C 1 10 (2) must he a judicial discietion 
and no M.igistiato hi-, i lid i • nil diM li- 
ft ton to nit as a Com l of appeal and 
decide wliethei an oidii passed b\ i Mugis 
Unto oi corn him nt luii-dutum was a 
propel older in not The pievious Magis 
hate hid |UMsdution to pa-^ the oid» i 
uinUi sec 1M ami make it absolute undu 
see H7 Ci P C, tor the liinonil of 
C'eitam in .sane * fiom a tank eitlo hv re- 
excavating oi divnnn il ci n\ idling it up 
Bistoo Chunder Chuckerbutty, Re 10 W 
R Ci 27 ( IKt»M and Indra Nath Banerjee 
\ Queen- Empress, I L P 23 < \il 12ft 
(1607) followed kIP\\ r * < Ml \7S1 I>H A 

ciformu py v puipsti ch\m>k\ 
cnouimmiY # iv) 

. — - - - - ( see 145, order 

in favour of one party in proceedings 
under, it can be interfered with by subse- 
quent proceed'ngs, before the order is set 
aside by a Civil Court — Magistrate's 
jurisdiction to attach the subject-matter * 
of the previous order on the ground of 
a buna tide dispute as to its possession — 
Government of India Act, sec 107— High 
Court\ jurisdiction to revise the attach- 
ment order in the second proceeding— 
Temporary change of character of the 
subiect-matter of the previous* order, if c5n 
nullify the effect of tho said order i fn 
n ooitain pmi coding umlrr ‘•or 145 Ci 
P C , tho Magistrate pan* *d nu oidei 
in favoui of tho bmt paitv \ s\ bs^quent 
unsigned of tlio inlet e-d of Cm> second 
p&rtv, however began to drd.nb fbo pos- 
ftertsioii of tho fir<d paitv ^uth r*-poot to a 
f M>rtion of tho land^ and in n ‘-nbsvjmnt 
TMucooding ni'-t d utod nt his inMuno tlio 
MugiHlralo hold thu{ thoro wa«i ovhlonoo 1 


ray* 

a i, i \| i \ ' l> i i, i n f.Dl P’ 1, ( iftiis co^td. 

oi a no. id nue umpuu to .uiuai puosok- 
nmu at mat linn’ iio imai jo cuiulIi- 
, ci i ho Janil, uinloi nol Jf) (**) and dlow uj) 
pMHilOJMg'i UlKli 1 MU 11) u> JUamlUiJL 

po.Ht niad- lb.it Jt vvdt, i'uujv tilo duly 
oi tin 1 Magmtialo lo hoi Unit tiio posHO 1 -- 
hion <u i no iJJHl pai I > adjmigoil unuisi 
* tin* pi ov mu- ’oidoi w iib not disturbed 
'Uiai ui dei w at. binding on tho jnutios 
and the un*>m.i i -slul pait> i, uul not be 
allow id to disiogaul it Jt was not propel 
toi the IUagisti alt to untnito fiosk pm- 
uedingH uiulu hoi 113 toi maintaining 
Urn piau Vnotln-r ofhit of tlio tiodi pio- 
u iiliugs would b* it give tho un-unobHftul 
p.» 1 1 \ a iio^li h l a 1 1 ot limitation in uidei 
to bung a -ml ioi iiMotoiy of pohmo-moii 
r iho i osuli oi allowing siuh i«-h pincood 
mg<, would la 1l*.»t tin 1. Haling olioit ol 
un oidii uiidi , ‘•oi 11) would bo dinji'- 
g.udiil and ,m> numbu of pioiinding 
m iv bo initiated bv nn\ disappoint' d 
jmii> \ toiifjioiait iliango m Uio ihaiac- 
toi ol (ho liiid <annot nulliiv lji<‘ Hi eel 
ot tho pi e\ mils oidei juvhsi d with le- 
gud to d When legal pioiuslmgs me 
taken undu tho Cjinuu.il J'rocoduie Code 
wlmh amounts to a 1 ' abuse oj pun ess oi 
the Court the High (unit has ampin 
jui 'sduUuJJ to jjitejieie aiid oughl to in- 
t » 1 1 i< undei -oi *107 oi 11 k* < Iomm limont 
oi India \i t APW SSPPAJ; v !1 \P V 
SI M) VP’ M \.H Ml) \ R 171 
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Magistrate in declaring possession, can 
question validity of a Civil Court decree 
—.Symbolical possession, value of, in such 
pioceedmgj il obta'iiod a doii(‘o aqanisi 
A in a Cud Couit mid got s3Jiiboin.il 
P‘> -so --, kju oi coitain land in o\>udion o i 
tli* d'‘iio ( In a, mbsoquent punc'odmg 
bttwi n ihe pal ties undei see M3, Cnmi- 
Ji.d I *i oiedui e Craio, tho Magisti ate it - 
cl in d pn-,si s - 1 oil with \ thinking th U 
the <’u il tour l ib'iie^ could ho ignmisl 
ns tho .-aid Civil Couit had no ]im-.tli - 
tion over the land and hi cau-o the deli 
ici> of po<,s(>ss>on was -vnbolital 
r Ihi( m a juocot ding undei sci 1 1,3 
f ’ ( the M ag i-t late could not go 

hihiml 1 In dot jsion of tho Civil dun if 
111 ni '*ftei and could not ignoie the 

dei in though tlie Couit passing the- d( k - 
no j ui isdu.t ion over the land 
v I o w h< n the <1 Mice inter partes, jt 
van nnniati i lal that the deluoiy of 

possess 0,1 was Minbolical onjv AH HOY 
M <NI) \L v H \sf: pr>v 2(17 


c - - -» sec 193 (2) 

oec,*nu, case under — Reference under sec 
*23, by the Sub-Divisional Magistrate to 
the Sessions Judqe— Transfer of the Refer- 
ence to the Additional Sessions Judge- 
Power of Sessions Judge to transfer] 
Wlmrt* on fail uie of tho unused to fur- 
nisli seeiu d v to ho of good behaviour 
the Su1.Ahvisin.Ml Magmliato lefeired tho 
ease to the Cession*; Judge under the pro- 
ji-iohs «f w V>\ Cr r C and iha 
UiTtet hv an mdei tiansfujml tho Refer- 
cn,f. to tl„, 1st Additional Ro-sions .Tudfte 
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Pt, f/( 

CRIMINAL PRO<VU>PEK < ODE contd. 

for disposal Held— That tho Sessions 
Judge had jurisdiction to transfer such 
ea«o to tho Additional Sessions Judge loi 
disposal Bengal Government Notification, 
dated the 19th June 1916, icferrod to 
BENOPE BEHAKY NATH v. THE 
KING-EMPEROR > . ' # 996 

, sec. 202— Notice 

upon an accused person to show cause why 
process should not issue against him, pro- 
priety and legality of— Locus standi of ac- 
cused to appear or be represented by a 
lawyer before the issue of process against 
him f Whom tho Magistrate caused 
not h o to ho served upon a person named 
ag an accused in a petition of complaint 
and dii e<tcd him to show cause why pro- 
cess should not issue a gam'd him, and on 
such cause being shown bv a pleadei on 
Im behalf, dismissed the complaint against 
him Held Tli.it this pioeedum adopted 
was nnpTopei and was noT # in accordance 
w j t li the provisions tho Code of Oi i- 
inmal Pracetbuo as laid dou u m sees 202 
and 203 An accused person has no locus 
standi to appeal oi to ho reprefii nitd bv a 
lawyer befom tho issue of procosq against 
him Baladal v Pasupati. 21 C W N 
1°7 OWA refol ri’d to and followed 
CTTWTM riTU? AN MTTR \ v TVT \NTN- 
PRV CTT \NTYRA ROY CTfOrDTT LRY 1% 

. — — , sec. 203, dis- 

missal of complaint after giving accused 
opportunity of being heard— Sec. 437, Ses- 
sions Judge’s order for further enquiry 
without giving accused opportunity of be- 
ing heard, propriety obi A complaint was 
dismissed undo? sec 203, Ci P C , attor 
giving the accused an opportunity oi being 
heard Tho Sessions Judgo «et asido 
tho older of dismissal and directed a iur- 
thoi enquiry without giving the accused 
an oppoitumtv ot being heairl Held— 
That m the cur unistances oi tho case, 
the accused should hftvo been given nil 
opportunity <it being hoard befom the 
learned Sessions Judge at tho heanng of 
tho application under see 4.37 Or P C , 
he having been allowed to Ik* pi os cut from 
the veiv commencement of tho proceed- 
ings at the instance of tho complainant 
Haridas Sanyal v Saritullah, T L H 13 
Cal cm (F B ) 0888) distinguished 
JOGESH CTT ANDR A SEN v NIKFN.TA 

beh\kt cttottphvry 552 

, secs, 204 and 

369— Magistrate ordering issue of process 
under sec 204, and then on a counter 
complaint rescinding that order and order- 
ing enquiry under sec. 202, legality of— 
Order under sec 204, if a judgment.} On 
a complaint being made, tho Magistrate 
oidered. issue of ptocoss under hoc 201 
Subsequently on that date a cross com- 
plaint being laid, tho Magistrate rescind- 
ed tho order and wont both tho cases to 
ft Subordinate) Magistrate for local on- 
qmry and report Held— That the older 
passed by the Magistrate under sec *20 V 
was not a judgment to winch the pro- 
visions of sec m, Cv V C, would bo 


CRIMIN AL PHorhDl UK < OPE contd. 
N appluabfo Tin to is nothing in the 
Code which loilmlw a Magistrate to ic- 
tonsidor an order of this kind on sulh- 
cieiit ground- The oidei pn^-ed by tho 
Magistrate was a light and proper oidei 
and it waf not made without juusdu- 
tiou JjM.IT MOTION UHUTA- 

CIIARJEE v. NON! L\L HAltK AH 651 

4 sec. 23t>, 

joint trial for charges under secs 218 and 
477A, Indian Penal Code (Act XLV ot 
18bU), tor Iraming incorrect records and 
falsification of accounts, legality of— 
Question put to the Judge by the jury 
not in c/pen Court but m chamber, how 
far an illegality and vitiates trial— Cri- 
minal Procedure Code (Act V of 1898), 

sec 303, dut>t of Jutfge to question jury 
to ascertain verdict on each charge } A 
prostitute, who h> a mgi'ducd dc d oJ gilt, 
had* given most ot lui properties to a 
certain poison, died and .i Sub-J n -.pix toi 
ot Pol no took (lnu go oi the pmpeitnh 3 he 
Sub-Inspector misappropriated some orna- 
ments .Aid (hanged the chinos lm had noun 
in tho Police Genual Piaiy legaidmg the 
fc>aid i>i opei I u s and i list 1 1 < rl fiesh pages 
showing tlmt the fnopeitv was mvei taken 
to the 'I liana He was ac( oylingh tuod for 
criminal misappt opn.it ion, for (limnial 
broach of trust under 409, for Lam- 

ing me oi i oc t m cords undei %cc 218, and 
fbi iaJsiiic at ion ol in counts umlei sec 
47 r'A 1 P C, and ho w«.s convicted oi 
oft « vines punishable under sc*ch 218 and 

477A Held — That all the charges being 

in relation to ar is whiih were so Con- 

ner iod togtihu as to form one transac- 
tion, they could be legally jound and 
tired at one* tnal The lads constituting 
tho falsification of records loll under two 
vpuiato definitions oi the low and the 

accused could be jointly dunged and tried 
at one trial iui these oileiues under hoc 
2ia, C'i P C Whole the jury alter ic- 
tinng to consider tht'ii veidict saw the 
Judge in nis chain he? foi duedion xm 
c ei tain points oi law and asked him one 
question <on a pmur oi law, and (he Judge 
with the jury went into the Fowl uwnr, 
whole, in the presence oi the pleaders, 
certain* question*, were put by the jury 
and the answeis igiv by the Judge 
, ' Vol c i ec oi ded Held- Thai tho fait that 
* one question was put to the Judge not in 
open ( oiut was no more than on j»mgu- 
lantv and did not vitiate the tinil 
When 1 the l'ldict wi*s “not guilty M under 
sot s 109 and 40 J, 1ml “ guilty ’’ under sec 
i.18 and 1*71 A Held — That that was a 

Sufficiently clear voidid r i lie jui v were 
Rightly takJn bv the Judge to mean that 
they acquitted tile ait mod on all charge's 
under ser 109 and the charge* under see 
4*0.3 T P (’, mid There was no net ossify 
for any question 1o asceilam what their 
veidict was TUT, AS (TMNBTLA IMNER- 


\TEK v. TT1E Tv TNG -EMPEROR J ' 020 

, J , see 237, eon 

viet ion for attempting to cheat, when evi- 
dence insufficient m prom cheating See 
Trniian Penal Code 821 
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CRIMINAL PROCEDURE CODE-wntd. 

( 8ecSi 243, 252, 

262. 263— Trial of a warrant case a$ a 

summons case, ottect oi — Pita of accused 
—Warrant case— summary trial— Proce- 
dure— framing of cnarge.j WJiere a Mugis*. 
ti ate in tiymg a wanant cus© in a suin'- 
mary way did n*it adopt the couiso 
preset ibed by see 252 oi tho Criminal 
Proeedui e (Ade, but tonvjckd the act used 
on hie own admission without tukiug 
evidence and without Laming a formal 
charge, and parsed an appealable sentence 
Held— That the conviction was illegal, 
and thQ case was du acted to be tiled ac- 
cording to law Sec 2t>«l ot the Criminal 
jPiocoduro Cod'* applns to cases in which, 
no appeal lies and exempts the Magistiato 
from flaming a iofmal dhnig© m such 
eases Hut there is no exemption m a 
case tried Miinmarily m which, as iq th© 
present cas* tins Mentone pushed is up- 
poalable fine of 11m distinguishing points 
between a ottnm n*> and » w.inaut case « 
is that in a warrant case Mitfusicmt evi- 
dence to supi>mt the cliaige must be re- 
corded befoie a charge can be framed and * 
the arcus d called on /n nlend NATA- 
BAH KHAN V THE K1NG-FMPEHOK . 923 
- — , sec 342, man- 
datory— Stage at which the Magistrate 
should exarfnne accused j \Vheie tho 
accused wus questioned by the Magiv 
tiate befoio all the w it nesses toi the pruse- 
cution had been examund, cioMs-exaunii- 
od and le-examuicd. tho convict, on wa> net 
aside and tho case remanded to the lower 
Couit for a h. >h trial, K«\SHL HKA- 
MANlIt v. JMMH PKYMYNIK 28 

— f S ec. 342 (l)- 

Examination of the accused after tne close 
of the piosecution case, it imperative— 
Failure to comply witn this provision, if 
vitiates trial— “ After the witnesses for 
the prosecution have been examined/’ 
meaning ot— Practice of takujg depositions 
in one caso and having them copied and 
used m a connected case, propriety ot— 
Examination of several witnesses 'by one 
Magistrate and completion of the trial by 
another Magistrate, propriety of.] In 
uu tain umnectod umumil ease* Ife© pmsc- 
cuticm Witness wuo examined and bomu 
of them c , ro , -H-c\ammed befoie tho District , 
Mngistiat©, and the accused w as examined « 1 

once bofoio nil tho prosecution witnesses 
had been examined and again after all 
tho pi o- -cut on witnesses hud been exa- 
mined but before ,.11 of th<*in had b<ym 
cross- examined The nws * v rro then 
made over to another Magistral© before 
whom tho remaining prosecution witness 
were cross-examined and who convicted 
the aocu«ed The depositions were taken 
in one of the cases and they were copied 
and used m the other oa*©s Hold— That 
sec, 342 (1) of the Criminal Procedure 
Code requires that th© Magistrate shall 
question the accused generally on the } 
oaxe after the witness©* for the prosecu- 
tion have been examined, cross-eva mined, j 
and re-examined, if neewuary* The pro- * 


4 Page 

CltlMlNAL PKOCEDITKE CODE-contd. 

vision lb maudatoiy, and not having been 
complied with, tho conviction was illegal. 
That it was improper to take deposi- 
tions in one case and have them copied 
out and used m another case, and such a 
corn so should not bo adopted m tnals of 
« ruminal cas*^ Held, further— That a 
Magistiate who undei takes the tnal of a 
irimnml eani and who also heam tho 
witnesses giv© then evidence should, it 
p ssible, finish it Examination of some 
witnesses by one JUugutiato and comple- 
tion of the tuul b\ nijothni Magistrate is 
an undesirable pioteedmg MAZAHUlt 
A LI v TU >» G-EM PEKOH 99 


j sec 342 — Exa- 
mination of the accused at the close of 
the prosecution case, if mandatory — Non- 
compliance with the section if vitiates the 
trial— Intention of the Legislature in mak- 
ing this provision about the examination 
of the accusejl.j In a cn-o uiulei stc 500. 
J P C 1 , tho accused were called upon to 
plead on tho I fill March 1922 and at that 
liuio they stated that they pleaded not 
gmllv and also that they would both file 
wnilmi Hlutements The examination, 
m>&sM>\aminuiiou and re-examination of 
the pioa<eution witness©* were comple- 
te! on tho 12th April 1922 on 
wlinh date the cayp w r as adjourned until 
the 2)tb foi the pui pose of the accused 
entering on then defence On tlio I2th oi 
tho 2oth no further examination ol the 
act used took place Held— That theie was 

no compliance with the provisions of sec. 
312 ot the Cl mu tiu l Pioecdure Code The 
duty ol the Magistrate urnlei bee 342 arises 
when the v\ it nesses for the piosocution 
hum been < \ ami lied, ciOHs-exammed and 
l e-exam i ued The pionnse to file wutten 
stateinunts made at the tune of tho plea 
m no way exonerated or exempted the 
Point tiom examining th© accused at a 
latei stage ah loquiied by sec 342 In this 
toiintry it oJten happens that a pnwner is 
turd m a language which toi one leason 
m unothoj he undei stands but mdilleienth 
well and i oi that reason as well as foi 
oihei equally giavo reasons tbe intern 
tiop oi the statute is that at a certain 
stane in the can© tho Point itself shall put 
fiHide all counsel, all pleaders, all w r it- 
liesst^; nil representatives, and shall call 
upon an individual accused with tlio 
authouty of the Court’s own voice to take 
advantage of the opportunity which then 
anspfl to state in his own way anything 
which he may be desirous of stating Jt 
is important aKo to havo regard to th© 
time at which this examination should 
take place Tq ask an accused for his 
defencr before he has the whole of th© 
prosecution evidence in front of him, 1* 
not a compliance with the section. And 
U l accused not at the beginning 

of Ins defence but later on when his state 
ments may be subject to heavy discount 
owing to tho evidence given in his W- 
bv his own witness©* i» the meantime 
!® to ^ ™*umed to b© ft substantial 
com inane > with the mjuiromants of the 
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CRIMINAL Wio£:L.Ul‘RL CUL>L— cunld. 

section, in Liiib couniiy an atcuBvU in wot 
Allow ui to tjivo evjUoiioo oil ills own behalf 
and aw vjo *v oi tins &ec a 12 ib ul c animal 
iiupoitaiico xweif is all lue Uiiioituco in 
the woild between a written statement, 
probuiwauiy pit-pmui, aluiubV cei vainly its- 
vised, by two iauyei& aMp£4 lilA g lor iht^ 
deiewco and a h late m out made by the 
accused biuu>f 4 lf bo that (he M agist into 
caw obscivc his dennatioui and ills man- 
nei while lie makes it and come to Wis < on- 
ciusiows as to Uie value ot his evidence 
The Uii'l became illegal Horn the 
mxinunt when, without tuuipliainio with 
sec *142, tne Aiagisualo cahtd upon the 
actusid to < wtei on thou detune PRO- 
MOTilO MATH MLivliOPAl »11YA v. 
iUNU-EMPEKOU 

' , s 342— Ac- 
cused if may be examined after examma- 
tion-m-chief of prosecution witness but be- 
fore cross-examination — “ Examination,”, 

meaning of— “ Called j>n fof his defence,” „ 
meaning olfj Held per Cunain (Cuming, 

J # conti a) -That the piovisious ot sec 342 
of the Cuminal Ptotcduio t ode dip nor 
fluthciently toinpiitd with b\ ixauumng 
the accused poison allei Hie piosecutiow 
witnesses ha\,o been cxiimmi <l-m-thn»f 
but befoie they havo # beon o uss-i \ umm «l 
In all cases, whether additional witnesses 
are culled after a chaige ha 8 lx?eu tunned 
or not tho obligator y examination ot flu* 
accused under sec 312 ol the Code should 
take place after ail the witnesses for fhe 
piosocuticn h.ive been examined and cross- 
examined and lx 'fore he is called on for his 
defence Per Kankm J —Tho phiase 
"called on for his defence ” in sec. 342, 
means the same thing as the phrase "cal- 
led on to enter on his defence ” m similar 
expressions m secs 2 r >fi and °K0 of the Code 
DEB A 1C A NT \ OH ATTEE T T v GOPE 
OCTAL MTJKEEJT 743 


— 1 s 403 , con- 
viction for possession of some stolen pro- 
perty, if legal, when the accused had previ- 
ously been tried in respect of some other 
articles found in his possession on the same 
date and acquited.} Sevoial aiticlos of 
stolen property having been found n% the 
possession of the Petitioner, he was charged 
m respect of some of them undoi set 411 and 
acquitted Ho wow subsequently ti*ied and 
convicted m respect of tho other properties 
found m his possession on tho same date 
Held — That in the absence of evidence 
that the different articles which were the 
subject of the charges m the two trials 
were received at different times, the second 
trial was illegal under tho provisions of * 
*** 44)3, Or P 0 fshan Muchi v Queen- 
Empress, I L U 15 Cal 511 (1888) and 
Queen- Empress v. Makhan T L E 15 All 
flowed GONERH SAHA v 
THE EMPEROB 


854 


T7 ; : s 403, lega- 

ilty of subsequent trial for criminal breach 
of tru*t In respect of p particular ijem, 
after previous trial and withdrawal * of 
charge for criminal breach of trust for a 


Pours 

, CRIMINAL. PKOCEDLEE COHE-contd 

gross sum misappropriated within n period 
covering the date oi the subject ot the 
subsequent charge s A loitdin perbon wan 
tried for cuminal bicmh ot tiust under 
aw 401), Ci P 1‘ , in leaped ot ft grosa 
sum mi^appiopriated within a specified 
poriod The cliuigo w r as withdrawn with 
the leave of the ( outt as no evidence was 
offered He was subs qu out Jy prosecuted 
for criminal broach of tiust undoi sec 408, 

Or 1* V , in lospect of a particular Hum 
misuppy o»»i mIim' * u» a dob* within the 
period roveicd by the pievious charge 
under see 403 Hold -That tho essence ot 
tho offence is t li * me ippiupimtion and 
not the turn* within whnh it took place 
and that if the subject of the subsequent 
charge was not included in tho gross Hum, 
the offence subs *qu'iuly iluiiyed is not 
the same ns that in report of which he 
wn4 pieviouHv nc quitted Therefor** the 
previous nequiM il c no b it 1* the sub- 
sequent trial Emperor v Kashmath, 12 
Bom L T? °°n (1010) j el 1 '* nn and fol 
lowed Apnndurai Avya*“ In re* 17 CV 
, L T 30 (1010), n Tried to NAGENPEA 
NATir BORE v 4 THE EM PEE 07? 578 

5 423, Ap- 

! pellate Court’s power to jonvict under a 
different section while maintaining the 
conviction by the trial Court ] Whole the 
trial Coui'l umvuhd tin a< cused under 
Rec 143, J V C, but acquitted them of 
the offence under see 370, 1 p O , and 
the Appellate Court, while upholding the 
conviction under sec 113, T P C and 
tho sentence, set aside the acquittal under 
see 370 *Held — That the Appellate. Court 
had no jurisdiction to set aside the acquit- 
tal of tlio Petitioner when ho upheld tho 
conviction under «ec 143, I 7^ C It was 
not a case of altering the conviction wdiich 
wao within his powers under *- e 1*>3 Or 
P C PEAR ANN A CHANBEA ATAITTM- 
DAE v TTPENDEA NATTT RnOW 55$ 

a — , j, 423 — Ap- 
pellate Court— Power to dismiss appeal 
for non-appearance of Appellant] When 
after the piosentation of nn appeal the 
records are called for and the date of 
hearing ih fixed tho Court of Appeal can- 
not (JiRmiss tho appeal moielv for the 
non-appearance of the Appellants pleader 
without complvmg with the provisions of 
sec 423, Cr P C BANSI MTRDHA v. 
BROJESW Alt BUTT 947 

— , ss, 454 and 

$51 (2), European British subject’s right In 
a warrant case to claim trial by jury any 
.time before he is called on to enter upon 
*hlt defence?— Previous waiver of the right, 
ff irrevocable.] In a warrant cas*e tho 
accused, a European British subject, sand 
at an early stage that he did not want to 
be tried by a jury After the framing of 
the charge, the accused claimed to be tried 
by a iurv Held— That sec 454 read with 
sec 451 (2) Cr V C, "ive-, m ami«nd 
European British subject the right io cl urn 
trial by jurv anv time lWore he r^lcd 
on to enter upon his defence, and he W 
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entitled, ui exercise of that right, to re- 
consider and cancel a previous waiver, pro- 
vided he does m> within the time allowed. 
Emperor v. Sullivan, I. L. it 24 All. 611 
(1902), Barindra Kumar Ghose v Emperor, 

I, L. R. 87 Cal. 467. s. c. !4 C. W. N. 

1114 (1909) and Queen- Empress v. Bartlett, 

I. L. It. 16 Mad 308 (1892), referred to. 
MAKBXJL AELMEl) v. A J. L. AJLLEN 649 

* , sec. *540, 

examination of witnesses after arguments 
Of both sides heard, propriety of.) in a 
certain case, aftei both sides ha& closed 
then* respective casts and alter arguments 
had been heard and a date had been fixed 
Jtot delivery of judgment, two witnesses 
‘who were named by the prosecution were 
examined before the 'Magistrate, the Magis- 
trate having exercised his powers under 
see. 640, Ci P C , Held— That tho ac- 
cused can lightly complain that the* pi o- 
oedure adopted was unjustifiable 
The action of the Magietiate m summon- 
ing the two witnesses cannot be justified 
although tho terfna of sec 540, d- I\ C. 
are very wide. NAT All AR GIIOSE v. 

ADYANATIT BISWAS 675 


DEFENCE, alternative and* inconsistent, if to 
be disallowed See Sessions trial , . 820 

DELAY IN TJKJjfL, matter for consideration 
in passing sentence. See Indian Penal 
Obde * .... 821 

DEPOSITIONS taken in one case if can be 
copied and used m another connected case 
See Criminal Procedure Code, sec 342 99 

DISCRETION of Magistral* under sec 140 
(2), nature of See Criminal Procedure 
Co de, sec. 137 • 459 

DUTY OF JUDGE, to question Jury ho as- 
certain verdict on each charge See Crimi- 
nal Procedure Codo 626 


EVIDENCE ACT (I of 1872), see, 114 (e), pre- 
sumption, applicability in case of iosir- 
tance to warrant signed by Shenstadar 
"by order" See Indian Penal Code 1042 
EXAMINATION OF ACCUSED proper stage 
of. See Criminal Procedure oide, sec 342 28 

— — — — after close of 

prosecution case, if imperative— Failure 
vitiates trial See Criminal Procedure 
Code, soc 342 (1) 99 

— — *- — * unAi'v sec 

342. Or, V C , intention of legislature in , 
making tho provision— Non-compliance with • 
the provision if vitiates trial See Crimi- • i 
taal Procedure Code 389 . 

— , of several wUne^seq by one 
Magistrate and completion of trial bv ano- , 
ther Magistrate proprietv of See Ct infi- 
nal Procedure Code, sec 342 * . ,,*><> 

of witnesses * after hen A i 
fug enniments propriety of See Criminal 
‘PttV^Ure Code , 675 

" EXAMINATION" of accused nnd«? r VP 
Cr V C meaning of See Criminal Pro- 

* cedute Codo ,748 

OF T]STT)TA *ACT S^c m 

I'lPiph ftourt's ’nr?scl*'*h<m to revise «u otiW 

* dip . fb rt nihieet-Tn*tto* of w 

tinder H 1 ?, 1 Cr P 

{*! Pro^^duve Code. 148 i"1 


Page 

HIGH COURTS power to cohsider accused^ 
uneoundnesa of mind when no such plea 
taken under &ec. 84, I. P. C. See Indian 
Penal Oode ... ••• •• 

IJSDJ.AIM 1'LiNAL CODE (Act XLV of 1860), 
s. 86, a habitual gunja smoxer committing 
murder in a temporary state of intoxica- 
tion, if entitled to the benefit of the pro- 
* visions of— High Court’s power to consider 
accused’s unsoundness of mind in passing 
sentence, when no such plea taken under 
sec 84, I. P. Code— Criminal Procedure 
Code (Act V of 1898), sec. 401 -j In a 
case of murdei committed suddenly and 
without an> provocation, theie was some 
evidence that the aocused was a habitual 
gunja wmokei Tlieie wat> no evidence 
ot any motive fox the crime, but the 
accused did not take any plea of unsound- 
nobd of nund ifntlei the provisions of 
sec. 84 of the Indian Penal Code Held 
- Th it having regard to the way m 
v hu ix the min dei was committed and the 
kk r t ti.it llieiV wm* practically no evidence 
n[ mutn e, it ought to be inferred that 
the uciumnI at tho time when ho com- 
mitttil the murder was suffering from some 
se'i oin mental derangement and that he 
' «•, not responsible for the aet which lie 
committed' though insanity was not 
pleaded The case however did not 
r -,m ir.di*. sec S4 or geo. S3, but fell 

utmI* i ser SO But m view ot accused’s 
mental condition, the capital sentence 
wn^ not the propel sentence to pa*s in 
tf»e i,im* Tho accused wa«i sentenced to 
transmutation foi life and the matter 
was reported to the Tioeal Government foi 
consideration under sec 401, Ur P O 

KTNO-EMPEROtt v TrNCOURl DKOP1 200 

— , secs. 120B, 

420 and 511— Conspiracy, charge of— Differ- 
ent overt acts from which one general 
conspiracy could be inferred— Charge not 
clearly expressed but understood, not bad, 
where no prejudice— Cheating, charge of— 
Person induced to part with property, to 
be specified— Omission, effect of — Prejudice 
—Successive presentation of fraudulent 
bills and payment of Same by one cheque 
—Offence, if one or several— Evidence in- 
sufficient to prove cheating, but sufficient 
to preve attempt to cheat and sufficient 
to support general charge of conspiracy— 
Criminal Procedure Code (Act V of 1899), 
sec, 237— Presentation of bills to be check- 
ed, if amounts to fraudulent representa- 
tion, when bill* contain fal*e statements 
—Delay in trial not caused by accused— 
Matter for consideration, in pasting ten- 
. fence*; The accused were charged with 
ha\mg * 'umpired to cheat the Govern- 
ment of huh t mp largo ,feume> of money in 
of the sunplv of linked -oil. tur- 
pentine and water-soluble oil etc,, . 

"and theribv committed . an offence puni- 
shable under «cch 120B and 420 of tho 
Tudmh Tvp»i Code/* and it wa«s uyged in 
defence that *ho cliarip contained allojm- 

t»o#K a mono tin* to chargee 6f the tht-oo 
d*fffwi+ norf cpuRommn- 

«1 charge, though 
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p CODE— contd. * ,, _ . , 

not cioaiiy winded, was capable of the 
meaning placed upon it by the proBeou- 
tion, vii., as alleging one general cons- 
piracy to commit an offence or offences 
under sec. 420 of the JP* 

three transactions mentioned constituting 
overt acts, from which the conspiracy 
might be inferred, and as it appeared that 
the accused also understood the charge 
in the same sense, the objection was not 
fatal That the fact that the three 
transactions were independent and occurr- 
ed on different dales and that between 
those dates intervened many other transac- 
tions between the accused and the Go- 
vernment of India which were not pro- 
ved to bo fraudulent or dishonest was not 
inconsistent with the existence of one 
geneial conspiracy. A second charge 
against the accused was that they had bet- 
ween the 26th August 1918 and 10th De- 
cember 1918 cheated the Government of 
India by dishonestly inducing them to 
deliver a cheqpe for Ilsf 59,265, the pro- 
perty of the Government of India, in pay- 
ment of five fraudulent bills foi linseed 
oil and thoreby committed an offence puni- 
shable under sec, 420 of the Penal Code 
Held— That the chaige should have con- 
tained an allegation of the peisen or 
persons deceived, and ’induced to issue 
the diequo, but the omiSBion was not a 
fatal defect m the charge when it did 
not mislead the accused and Iheie was 
no failuie of justice* by reason of it . 
That the fact that the five bills were 
presented at difleient dates did not make 
them matters for fivo sepai ate offenceB, 
inasmuch as an offence undci sec. 420 of 
the Penal Code m relation to any of them 
would not bo complete until the cheque 
was issued, and one cheque having been 
obtained through the inducement of the 
said five fraudulent bills there was one 
offence only and not five offences of cheat- 
ing Held further— That though the pro- 
secution had failed to prove inter alia that 
any official of the Government of India 
was deceived by reason of the fraudulent 
representations contained m the bills, and 
thciefoie an offence under sec. 420 of the 
Penal Oode was not established, the evi- 
dence produced in support of the charge 
was sufficient to support a charge of an 
attempt or attempts on the part of the an-' 
ousted to commit the said offence The 
offence of attempt to cheat wag complete 
as soon as each of the bills was present- 
ed, and, under see, 287 of the Criminal 
Procedure Code, the accused could be con- 
victed of the attempt though not chained 
therewith. Held further^-That the evi- 
dence in respect of the charge was, in 
*ny event* material on the question of 
conspiracy alleged in the first Charge, The 
presentation cl the waM fraudulent bills 
was not the less dishonest because the ac- 
cused expected them to fee checked by 
the Goverament before being passed apd 

the fact that tW w**e oh ecked and fass- 

*ed .would not Make the ^representation fh-* 
nooent. The fatemyMvt? in the trial dUe 


I p. CODE— contd. 

» to the Magistrate having been deputed 
during the com so of the hearing to utiiei 
work and delays tor which the accused 
were not wholly responsible, commented 
upon. The strain, anxiety and mental 
suffering to which the accused must in 
consequence have been subjected during an 
unusually protracted trial were matters to 
be legitimately taken into consideration 
in passing sentence P E. BILLING- 
HURST v. H P. BLACKBURN .. 821 

, see. 18$, con- 
viction under— Warrant signed by shens- 
tadar “ by order,” validity of— Resistance to 
warrant— Evidence Act (I of 1872), sec. 

114 (o), presumption.] Petitioners who 
resisted the execution of a warrant for 
attachment of rpoveable^, which purported 
to be signed l?y the sheristadar of the 
Court " by order,” were convicted under 
eeo. 18$ of the Penal Code Held— That 

the presumption under sec. 114 (e) of the 
Evidence Act applied to the case and the 
’ Petitioners were rightly convicted Deputy 
Legal Remembrancer v Mftr Sarwar Jan, 

6 C W N 845 (1902), distinguished 

HARTRH CHANDRA ClTOTTT)HT T RT v 
GTRTHHAR RARKAR 104« 

# sec 3b3, 

kidnapping— Minor MahomedcJn girl, law- 
ful guardian of— Husband, if such guardian, 
when mother dead but mother’s mother 
living.] The maternal uncle of a niinoi 
M&hoinedun girl ol 8 oi 9 earned her away 
from her husbands hoime by loice and 
was convicted under set 363, 1 P C , ioi 
kidnapping iiom lawful gnuidianship 
Held— That tji© husband of a Mahomedan 
girl who has not attained pubeity is not 
the lawful guardian of her perron undei 
the Mahomedan luw, nor was the hus- 
band m the xi resent case proved to have 
been lawfully entrusted with the care or 
custody of the minor so as to make the 
explanation to sec 361, 1. P C , applicable. 
The lawful guardian of such a gul is ordi- 
narily hei mdfcher and, when the mother 
is dead, the mother's mother The 
maternal* uncle therefore could not be 
convicted under sec. 363, I P C DERA- 
JUDDIN AKANDA v. THE EMPEROR . 581 

~ — " — -» *■—, sec 415- 

Paying cheques knowing that they would 
be dishonoured and thereby inducing a 

\ race book-maker to allow bets on credit, 
if constitutes cheating— Allowing racing 
bets on credit, whether is an act which 
causes loss or damage to the book-maker ) 

A licensed book-maker of the Royal Cal- 
cutta Turf Clpb, on the assurance of the 
Opposite Party that he would pay up his 
af any? .punctually on the nettling 
.day, allowed the latter to take bets on 
credit The Opposite Party failed to pav 
his debts and on different dates paid 
cheques to the Petitioner and induced him 
to accept further bets on credit. H«ld— 
i Tfeaf although if is clear that the Peti- 
tioner was deceived and thereby induced 
to take bets on credit from the Opposite 
■‘Rartv, if cannot ,Jbe,said that tne act 
irfiirh the Petitioner was induced to do 
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L F. COOir— concld. • 

by reftwn o i nuch deception had caused or 
was likely to cause damage or harm to 
him in body, mind, icputation or pioperty. 

It dad not follow that if the Petitioner 
bad refused to take bets « on credit, the 
Opposite Party would of a certainty have 
bad to offer bets by paying cash The 
Opposite Party might not havo offered any 
beta at all Therefoie the offence of 

cheating cannot be said to have been 
committed IT. K BIIEDWAR v RAO 
SAJI AT C S R RAO % 919 

. , sec 503, 

service of notice on a person by a self- 
constituted Arbitration Court that an ex 

v parte decree would be passed against him, 

If he did not attend the Court and answer 
the claim, whetlfbr amoftnts to criminal 
Intimidation— Incompetency to execute the 
threat, it material — Sec 44, 11 yijury,” 

meaning of 1 A certain President of a 
self-const ituted Arbitration Court caused 
a notice to be issued over his signature • 
to a certain person requesting# the latter 
to be piesent on a gnon date* and ariange 
for rant cubit* settlement of a certain claim 
The notice concluded! with the statement 
that if the Defendant did not givo an 
answer (oi 4de written statement) on that 
date, the euit would be decreed ex parte 
Held, per.Buckland, J — That a threat of 
a decree is a threat of hartn to an indi- 
vidual in his person, reputation or pro- 
perty That the tribunal is incompetent 
to execute its decree is imin.it enal Sec 

603, I P C , says nothing about the capa- 
city of the person making the thieat to 
carry it info execution tJ or doos the 
flection say anything about the effect upon 
the person threatened, and whether or 
not the complainant knew that the notice 
was innocuous is equally immaterial. 
Under sec 4-1, I P C , injury denotes 
harm illegally caused By no legal pro- 
cess oi means could this tribunal mak© 
or give effect to such a d scree as it was 
the intention of the notice to cause the 
complainant to believe would t be made 
if he failed to comply with it There- 
fore in that the notice threatened the 
complainant with such a decree it 
tfireafoned the complainant with harm 
to he caused illegallv The Fetitinner 
therefore commitfod the oflVice of cr? mi- * 
nal intimidation FRTYANATTT GUPTA* 
v. T.ATi .TUT CUOWTOTMR 479 

4r INJURY " m wee 44, Indian Penal Oode, 
meaning of Sse Indian Penal Code, sec. 

503 .... 479 

JURISDICTION, of Magistrate, to attach* the 
subject-matter of a previous order under 
sec 145. Cr P C on the ground of a 
bona fide dispute as to its possession. See 
Criminal Procedure Code, see 145 171 

LEGAL PRACTITTONURS ACT (XVIII of 
1870), t 13, els (c> and (fV-$. 14— Un- 
founded and Gratuitous Imputation against 
impartiality of trying Court by pleader, If 
professional misconduct— Duty of pleader 
to client and Court— Independence of Bar— 


* Page 

LbtfAL HRACTlTIOiN LKb ACT-contd. 

Additional District Mdy»suait: # n may refer 
10 Hiflri uotirt miicuuauci or picauer in 
Oeputy Magistrates uouii— hiyn Court, 
if may adopt report tamy made ny Court 
not competent. j Mi u . who was appoin- 
iuu 'vuuiUuiiai Ditdiicl Magi&uute at 
• Dacca wiUi .til the pcwcib ol u District 
Mag 1st 1 a to uiidoi tiie Dmmuui Piocedur© 
Code und w.us in uiaitiu 01 ijjo < » 1 mmol 


nal appeals and lepuiLing mo progress 
in cnimnai wuix to U10 iijgii Court, called 
loi a icpoit ol an incuiem winch iotk 
pliu e tluiiiig the tnai oi a ciimn al case m 
Ujo louit ol a Deputy Magistrate at Dacca 
ami upon receiving such upuit trained 
chaigu, unuei seib iJ is of 

the iagul RiaUUioneis A» t agam^t tiuee 
pleaders and a mukUai xin latter 
Having sliovved cause, 1U1 u lepoited 
against liieni under sll ji ol urn Act 
liu ougn tpe becsJoiis Juuge uno navmg 
heard rounsel ion then ociiair upon the 
m.ittei 01 tne icpoit iuivnuueu it mill ins 
own opinion tireaeoii to tuu ii^li Couit 
They were both oi amnion Uiai one of 
them, Mr M , on reining iiuiu the case 
in which he was appearing xoi the accused., 
had made gratuitous amputations against 
the lanness and timpai tiaiii_y uj mo tiding 
Deputy Magibti ate Held— That the Ad- 

ditional District Magistrate was a Court 
subordinate to the High C-ouit wilhin the 
t meaning ol sec 14 oi the Act ana v as com- 
petent to draw up the chaigo and report * 
the matter to the High Couit. ihat ho 
followed the conect pioceouie as laid 
down in sec. 14 (c) in 101 warding 
his report through the Sessions Judge. 
Ihat even if he was incompetent the 
High Court would adopt the enquiry and 
report when it appealed that the charge 
was iiamed with particularity and preci- 
sion and there was a lull inquiry m which 
the legal practitioners in question showed 
^ause and appeared by counsel or pleaders, 
ihe High Court is competent and ought 
m a ?v°* >er caso * ac tion oven with- 

out the intervention of a subordinate 
C J DUrt r JJ a,ik Lal Na 0 * I L R 44 Cal 639 
■ 0 . 20 C W N. 1284 (1916). 
referred to A pleader making gratuitous 
and unfounded imputations in open Court 
against the fairness and impartiality of the 

m i • irial of th « to 
wnich the pleader i 9 appearing is guilty of 
grossly improper conduct m Die discharge 
2*2 ProfMBionai dnty within th mean- 
°* j® 0- , 1 ® a 1 *P>I Prsctitioneni 

Aot and also of such miser nduct ** would 

£ " n t w 060 , I® m Of that Act 
eadere have a duty net only toward. 

wlf?k C *a nt8 but ? ,B ° tOT '™ , <C the Court oT 

fhMr p,w<le ™' »"* '* part of 

tftcir dntv to co-operate with th-' Court In 

?“* ' >rd ^ an <* wire ai!inin»«H»'Mon of 
,T h <' wJependence „f th" fan 
and onirht to be mnlntnln-'d - in,fr. 

,in«r frrahiibnTjs and nnfonnd^d 
* fairo-'-i wnd 

the tribunal RJchantaou - _ Thn 
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LLG\L PRACTITIONERS ACT~~concld. 

dependence of the Bar is recognised as a 
valuable asset m fhe civil life of a commu- 
nity and is a corollary of that independence 
^liicli appertains in the same sense to the 
Bench. Independence m this connection 
means freedom to do one's individual duty 
without fear or favour of any man. RE- » 
MAHENDRA LAL ROY . - 

1 OCUS STANDI of accused to appear or be re- 
presented by a lawyer before the iH'O.io of 
process n-gainsit him. Sea Criminal Pio- 
cedure Code, ^ec 202 196 

MAGISTRATE in declaring possesion under 
sec 145, Criminal Procedure Cod*\ if can 
ciuestion vahdilv of a Civil Court decree 
See Criminal Piocedure Code 207 


MINOR MAHOMED AN GUJL, lawful guar- 
dian of. See Indian Penal Code, sec 368 531 


NOTICE, by self-constituted Arbitration Court 
that ex parte decree would be passed in 
c ase of non-attendance, if» amounts to 
minimal tntinn datum See Indian 
Penal Code, wee. 503 

ORDER in proceeding under see. 145, Cr P. 
0 , in favour of one party, if can be in- 
terfered with by subsequent proceedings, 
before the oidcy is <-et aside by a Civil 
Court See Criminal procedure Code 


479 


171 


> under sec 204, Cnnmial Procedure 

Code, if a judgment See Criminal Pro- 
cedure Cod© . ..651 

QUESTION put to the Judge by the Jury 
not m open Court but in chamber, how 
fair an illegality and vitiates trial See 
Criminal Procedur© Cod© 626 


K1ASOJKS, recording of, before issue of 
warrant in place of a summons, if impera- 
tive or directory. See Criminal Proceduie 
Cod© ... ... . . •• 857 

SIMULTANEOUS trial of a caie and a 
counter-case by two different Magistrates, 
legality of— Trial by same Magistrate, de- 
sirability of } Two counter-cases were 
made over to two different Magistrates for 
trial and both the Magistrate® pxoceeded 
with the trials simultaneously Held — 

That it was not desirable that the cases 
should be simultaneously tried by two 
different Magistrates and it was desirable 
that both the ca«*es «ahouId be tried by one 
Magistrate. JUDHISTIR GOPE V. 
SHEIK SAMIR . . . . ... 700 


SESSIONS TRIAL— Non-examination in Ses- 
sions Court of witnesses examined in 
Committing Magistrate’s Court, effect of— 
Alternative and inconsistent defence, if to 
be disallowed.] In a sessions trial • seven 
oat of ton witnesses examined in the Com- 
mitting Magistrate’s Court were not ex- 
amined, nor were they tendered for cross- 
examination. Further, the Session® Judge 
did not allow the pleader of the accused to 
aigua an alternative defence which wns 
inconsistent with the first defence set up 


SESSIONS TRIAL- -eoncld. i “ < '* 

by him* Held— That it not having been 
suggested that the witnesses withheld were 
discarded by the Public Prosecutor on the 
giound that if examined they would not 
tell the truth, the accused was entitled to 
have them put in the box for cross-exami- 
nation. Further, the Judge erred in 
holding that the accused could not set up 
an alternative defence which was incon- 
sistent with the first defence Bet up by 
| him. Although bv setting up an incon- 
sistent defence, the defence case becomes 
considerably weaker, there is nothing 
illegal in getting up an alternative and In- 
consistent defence, and the accused’s 
pleader should have been allowed to argue 
the alternative defence before the jury 
Those illegal > order* * wero sufficient to 
vitiate the trial since they were likely to 
prejudice the accused. NAGENDRA 
CHANDRA DHAR v. THE KING-EM- 
PEROR . m 

» SESSiOJNh JUDGE'S order for further enquiry 
without > gi\ mg accused ^opportunity ox 
being heard, propriety of. See Criminal 
• Piocedure Code, seo. 203 ... ..553 

SUMMARY TRlAWComplamt disclosing 
facts constituting offences not triable 
summarily— Process, issue *f, and trial 
for minor offence, if legai— Procedure- 
Jurisdiction of Magistrate.] .Where the 
petition of * complaint disclosed the com- 
mission of an offence under seo. 144, I. P 
C , not triable summarily, and there was 
nothing m the examination of the com- 
plainant to reduce the offence to one less 
serious, and the accused was tried by the 
summary procedure and convicted under 
toe. 447, I. P. C. : Held — That the case 
was not triable summarily, and the con- 
viction and sentence were set aside, and a 
retiial under the regular procedure was 
directed CHANDRA MOHON DAS MAN- 
UAL v, KING-EMPEROR 14i 

SYMBOLICAL POSSESSION, value of, in 
proceeding uhder sec. 145, Cr. P C. See 
Criminal Procedure Code, see. 145 
TEMPORARY change m the subject-matter of 
a proceeding under sec 145, Cr. P. C , if 
can nullify the effect of the said order 
See Criminal Procedure Code, sec. 145 .. 171 
TEST to determine whether statute mandatory 
\ or directory. See Criminal Procedure Code 857 
TRANSFER, Sessions Judge's power of, to 
Additional Sessions Judge, of a reference - 
under seo 223, Cr. P. C., to the Sessions 
Jjidge See Criminal Procedure Cbde .. 98t 

TRIAL of a warrant case as a summons case, 
affect of Sfe Criminal Procedure Code 923 

WAIVER by European British subject of right 
of trial by jury, if irrevocable See Cri- 
minal Procedure Code ... . M# 

WARRANT signed by sheristadar "by order," 
validity of. See Indian Penal Code 1M® 
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Adverse p08Be«BiOH— Inception of possession 
as agent— Whether permissive character of 
possession continues after the death of the 
principal— Possession of agent's son whe- 
ther primd facie adverse to the principal’s 
son. Hari Char an v Hiralal . . cxliv (144) 

Bengal Tenancy Act (VIH of 18'5) 

B 32, 1C’, Court’s discretion to take a 
shorter period than a full decennial period 
for comparison of average prices in suits for 
enhancement of rent Nawab Khajah 
Ham bulla v. Abdvl Gapur ... ... dxvii (167) 

)fl 205- 

Second appeal In a proceeding for settlement 
of rent under see 1C 5— Court-fee on memo- 
randum of appeal. iSatc hidananda 9 . Mo- 
hksh Chandra . , ... ... clvi (166) 

. B- 170, 

cl (3 J— Transferee of non-transferable occu- 
pancy holding if has an interest voidable on 
the sale and if entitled to deposit. Rum ah 
Narbndra Nath v Abdul Molca . . clxxv (176) 

Bond— Altering a document— Material altera- 
tion— Effect of— Whether Plaintiff can suc- 
ceed on the bails of the original considera- 
tion— -Sec 91 of the Indian Evidence Act. 

Dcla Mia v, Ma jlvj Abdul Rahaman _clxxivni (188) 
Civil Procedure Code (Act V of 1908), 8 35 

—Appeal against decree refusing full costs, 

$ lies UrViNOBA Nath v. Hari Narayan cxxxii (182) 

B . 

47, Order under, drecting delivery of pos- 
session in a certain way, if appealable. 

Dinabandhu e, Chandi Chahan Ixviii (08) 

Election of Temple Trustees— Right to vote 
whether dependent on entry in the voter's 
list— Provision of the English Ballot Act, 
whether applicable in this country. Rlghu- 
natii v Jiban Chandra ... xxiv (24) 

Execution against surety-Sec 145 of C. 

P C. — Wheth*r surety for a Receiver can 
discharge himself by giving notice— Sec, 

180 of the Indian Contract Act Howesons 
Bros Ln. v, W S. J Harvry ... lxixiii (83) 

Hindu Will—* Will by mother— Sons given 
power to enjoy surplus profits bub not to 
alienate— Estate devised, life-estate only! 

Gurudas Chowdhurt v Kamal Kumar 
Dutt ... ... ... xi (11) 

Kabullyat executed before Bengal Tenancy Act 
—Stipulation lor interest at 75 per cent 
plus damages, whether penal and enforceable 
—Indian Contract Act, sac. 74. Dujuja 
Mohuh v Debrndra Mohon (M exx (120) 

Limitation— Sec. 48 of Civil Procedure Code- 
Extension of time by compromise Rani 
Shyama Svndari e. Srse Raj Gopal , w xliii (48) 
Fending «trit~Or. 22, r io f o, P. O.-Suit 
having been settled, whether a purchaser of 
Defendants’ Interest can apply for substitu- 
tion, Nikunja Moni v Bubal Chandra ... xxxii(32) 
Pleading and proof variance between, when 
fatal to suit— Nature o! the principle, 
Esaiiakudmn V > Kajrm xlii (42) 
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Power of miir to accept bid at execution sale, 
whether subject to confirmation by the 
Court— Power of Court to adjourn sale after 
bid is accepted by naur . Fala Krishna 9 
Pyari Santokh ... ... cxv (110) 

Rate of rent— Decree by a co sharer landlord, 
if evidence—/?** judicata, Prem Chand v. 

Official Trustib ... ... Ivi (f6) 

Rent decree— Execution of— Special period of 
limitation, Art fl„ Sch Til, Bengal Tenancy 
Act. Golam Yusufs Ram Prosad ... chxx (130) 
Rep )rt made by the Ssdar Kanango in a 
letters of AdtJnfctratLn case, if admissible 
m evidence— Secs 36 and 18 of the Indian 
Evidence Act Abinash Ch e Sarasi Bala xxxh 82) 
Rules and Orders of the High Court (Original 
Side), Chap XXXVI, rr. 0, 32 and 72-Pay- 
ment by attorney of excess fees to counsel, 
if recoverable, when disavowed by Taxing 
Officer and no review of hie decision by 
Court .Tadav Chandra v Romish Chandrax Iviii (48) 
Setting aside ex parte decree— Or &,r. is, 

Civil Procedure Code — Revision— Illegal 

exercise of jurisdiction Bakwari Lal v 
Labonyabati ... ... Ixxxiv (84) 

Sait for cessOB— Whether maintainable ouly 
against some heirs of original tenants— Whe- 
ther such suit is one for rent or for damages 
—Or 2, r 2. C. P C , whether a bar, Ma- 
hrndka v Abinash .. ... h (51) 

Suit on a mortgage bond— Attesting wit- 
nesses nob appearing in spite of summons 
and warrant— Whether processes of the 
Court exhausted— Or. 10, r. 10, C P. O — 

Whether Plaintiff entitled to give secondary 
evidence of attestation— Indian Evidence 
Act, (( of 1872), eec 68. Pvari Sundari 
v. Kapha Krishna ,, . ... ] s ((JO) 

Suit for recovery of rent of a j ilkar— Sec. 

67, Bengal Tenancy Act (Vl »X of 1886), if 

applies, Fakir Chandra v Khaobndra Ixvih\03) 

Suit for this pofl’eiBion— Enoroachment by 
Defendant iu hts character as tenant on 
landlord a adjoining land— Landlord's know- 
ledge of encroachment. G opes war v . 

Pyari Sundari ... ... clxviii (108) 

■ - — — — Transfer of non. 

transferable occupancy holding— Sub- lease 
by transferee to original tenant— Abandon- 
ment Monmqtho Kumar e, Jasoda Lal.., clxxvi (170) 

Usu f ructu%ry mortgage bool containing stipu- 
lation for repayment after 50 years— Stipu- 
1a ion, if clog on redemption Durga Churn 
v PareshKbwa ... ** .. xevi (00) 

Vendor and veudoa—Question as to the bond 
fide* and validity of conveyance, if can be 
raised by a third party. Anampoda v, 

Bhuban... .. ... lit (52) 

Will in the handwriting of the testator— No 
signature— Name in the usual exordium— 

Succession Act, sac. 60. In the goods of 
Ardehsir Cursrtjbb MaJai , m ehixiv (184) 




TABLE OF CRIMINAL CASfeS— NOTES, 


CRIMINAL REVISION AL. 


Arun Sardar r. Kara Sunlar (27 C. W N. 171) xi 20j 
Baisnab Oharan v. Amin Ali ... lxxii (72) 

Emperor 9. Ahiraonessa Bibl ... lztii 63) 

Fajar Pramanik 9. Ring^Emperor ... xxvlii(28j 

Jagat Chandra Ghosh r. Rmg-Emperor ... xlvii! (18) 


Risma'ultah Molla 9 Emperor 

Pm 

Ixiv 6i) 

Sadek Re«i 9 Sachindra Nath Roy., 

... xllv (44) 

3a' k a Majhian v Raugba Majhl 

.« lxiv (64) 

Sita Nath Muchiv Ring-Emperor 

~ xliil (48) 




INDX OF NOTES— CRIMINAL CASES. 


CJminal Procedure Ocde(Aet V of 1898). 

g. 145— Previous order under sec* 145 
— Fresh proceeding under sec 145 in res* 
pect of the same land and parties, if valid. 
Aran Sirdar v. Barasundar .. 

... _______ — — — - i 

88 145 and 350— Finding of possession 

under the*Survey Act and in record of rights 
under Bengal Tenancy Acb, value of, if bind. 
iDg on the Magistrate or only piece of evi- 
dence— U*der based on evidence, partly re- 
corded by am ther Magistrate and partly by 
himself, legality of— Sec 86!), proviso (a), if 
applies to 145 proceeding. Sybd SadkK v, 
Sachindra Nath . . ... * ... 

1 , 

8 . 247— Acquittal on charge under sec. 426, 
I P C , if bar to fresh trial under sec. 879, 
I. P. 0, on the same facts — Further en- 
quiry, order of, setting aside acquittal under 
sec. 426, I, P C , wi.h,direotion to proceed 
under sec. S7P, I. P. C., it legal. Fazar 
Pbamanik t>. King Emperor ... 

i 

88 424 and 367— Appe’late judgment, con- 
tents of— Applicability to cases under geos. 
HO and 118, Or. P 0 Sjta Nath v . King- 
Emperor 

0. 428, examination of Magistrate who holds 




xx (20) 


xliv .44) 


xxvii{(28) 


xUii (43) 


local enquiry on the older of tiie Appellate 
Court— Appellate order how far vitiated by 
omission to examine the Magistrate in the 
Appellate Court, Kismatclla * Emperor 

8 435 (3). orders under sec. 144, Cr P. 0., 
if "proceedings” within — See, 436 (1), juris- 
diction of the District Magistrate to take 
action in such case. Salk a Majiiian e. 
RangtaMajhi^ ... t .. *. 

8 510 — Doctor’s evidence, in trials for mur- 
der by poisoning, what should be— Nature 
of the examination required in such cases— 
Order of calling witnesses— Advantages of 
chronological order. Emperor v Ahiran- 
nessa 


Judgment written by trying Magistrate at a 
place outside his jurisdiction and made over 
to a Magistrate of the place of trial for 
delivery— How far valid Baisunab Cha- 
ran v, Aminali ... _ 

Legal Practitioners Act (XVIII of 1879), 

8. 36— Tout— Order by Fourth Presidency 
Magistrate including the name of a person 
in the list of touts for Calcutta Polioe Court, 
Northern Division if legal— Jurisdiction 
Jagat Chandra v. King Empx&ob •* 


Page* 

Uiv (64) 

lxiv (64) 

lxiii 168} 

Uxii (72) 

xlviil (48) 




THE CALCUTTA WEEKLY NOTES, 

REPORTS. . 


PRIVY COUNCIL. 

[Appeal from Madbas.] 
Viscount Cavb. 

Lord Shaav. 

Sir John Edgb. 

Mr. Ahrkr Alt. 

1922. 

Heard, 9, 10 and 
13, February. 

Judgment, 

14, March. 

Cult P,o<<Hl>ne Code (Act V of 1008), five*. 100, 
110 — Appealable value --Determination as to value 
by Court granting or refusing leave, if court asiee — 
Amount sued for, not sole criteiion— Madras Estates 
Land Act (I of 1008, Mad ), sec.. 77, smt under — 
Decree for one year, if res ludicat-* rn suits for sub- 
sequent years- Proper use of such decree- Secs. 27, 
28— Past practice, reference, to, for what purposes 
justified— Past practice, if derogates from statutory 
rights and obligations- Penal provision, construction 
of Strict construction, if justifies departure from 
tr uc const ruction 

Since the repeal of the Order of Council 
of 10th Apul 1838 by a subsequent Order 
in Council, dated 9th February 1920, the 
value of the subject-mat icr of an appeal 
to Ifis Majesty in Council is not concluded 
by the certificate of the Court admitting 
the appeal. Nevertheless, the. Judicial 
Committee will always naturally and 
very greatly defer, on a subject of this 
nature, to the certificate given by the 
High Court. 

The sum of money actually at stake 
may not represent the true value. The 
proceeding may, in many cases such as a 
suit for an instalment of rent or wider a 
contract , raise ihc entire •.question of the, 
contract relations between the parties and 
that question may, settled one Way or the 


other, affect a much greater value, and its 
determination may govern rights and 
liabilities of a value beyond the limit. 

Banaiisj: Parbhad v. Kashi Krishna 
Narain (2) referred to. 

In a suit for rent under Madras Act I of 
1908, sec, 77, tlfe Defendants being ad- 
mittedly gocupancy raiyats having perma- 
nency of tenure and other rights attaching 
1b that position : 

Held — That although jiast practice may 
have its weight as one of the elements 
which are considered in fleeing under the 
Art what arc the fair and equitable condi- 
tions of a particular puttah,' it cannot 
derogate fiom the status, privileges, rights 
and obligations of the parties under the, 
statute, and the, raiyats cannot validly 
maintain that payments made during the 
course of 20 years should form the lines 
and limits of their obligations foi all time. 

Parthasarathy Appa Row t\ Gheven- 
dra Venkata Nauasayya (3) referred to. 

As mnchilkas decreed for any revenue 
year remain in force until the beginning of 
the year for which fresh ones arc, ex- 
changed or* decreed , the decision in re- 
spect of one Fasli year cannot operate as 
res' 1 judicata in regard to a dispute as to 
the rent payable in a subsequent Fasli 
year. JBut it stands to reason and is in 
accordance with secs. 27 and 28 of the 
Act ttuit the * old rent decreed shall 
continue until reduced or enhanced by 
special applications under the statute . 

( 2 ) L. a. 29 I. A. II : ?. c. I. L. E. 23 AH 
2 # 7 t 5 C.W.N. 193 UfiOO). 

(3, L. B* 3? I. Ar 110; p, H C. W, N. 
038 (1010). 


R\DH A KRISHNA 
Aiyak and anr., 
Appellants, 

* 

Sundaraswamibr, 
substituted for 
fcnvjjimmltha Ayyar, 
Respondent. 
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in this suit as the subject-matter was 


Even in regard to penal provisions ipitii 
a strict construction, it is a sound general 
principle that no construction is open to a 
Court of Law which is in violation of what 
that Court considers to te the trii? mean- 
ing of the provisions. 

This was an apjieal against a decree of 
the High Court of Madras dated the 14th 
November 1916, which varied a decree of 
the District Judge of Tanjore, dated (he 
18th January 1915, on appeal from a 
decree of the Revenue Divisional Officer of 
Kumbakonam, dated the 88th .June 1913. 

The suit was originally brought under 
hoc. 77 of the Madias Estates Land Avt 
I of 1908 by tfie Receiver of Certain family 
properly for rent alleged to he due 'from 
the Defendants who were occupancy 

- , • >k 

raiyuts. 

The questions for determination uiosc 
on the construction of a puttali the mateual 
jHirtions of which are set out in the judg- 
ment of the Board. 

The Defendants (Appellants) contend- 
ed that the puttuh was not a proper one to 
be forced on the tenants under Madras 
Act J of 1908 The lower Courts decided 
that this question was “ res judicata ” by 
reason of decisions on fine puttab undei 
Madras Act VIII of 1865. The suit 
came before the Board on 3rd December 
1980, f Radhakrishnu y . Sarpinatha (4)], 
when an objection was takerf by the Re- 
spondent to the form of the certificate 
issued by the High Court. A furthet 
order and certificate, issued by the High 
Court but inadvertently, excluded from 
the record, was now produced, afcd the 
appeal came before the Board for decision, 

Messrs. DeGniythcr, K. C, and Parikh 
for the Respondent, took a. preliminary 
objection that no appeal to the Board lay 

(«) tr. K. 48 I. A. 81 t *.U i hi R. 44 Mad. 

• jk«i n o. w, n, eao <i*m ■ . ' , t ■ 


nnder Rs. 10,000. 

He referred to : — lladha Kunwar v, 
Rcoti Singh (5) and Ramchand Manjimal 
v. Goverdhandas Vishindas Ratanchand 
(6). The Court below have certified the 
value of the subject-matter and the ques- 
tion is whether the Board can go behind 
that certificate. 

Banarsi Parshad \ . Kashi Krishna 
Kara in (2) and lladha Krishna ( Das v. Rat 
Kislicn Chand f (7). 

Sir G R. Lowndes , K. C. and Mr. Kcn- 
worthij Brown for the Appellants on the 
preliminary* poipt argued that in eases 
such as this you can capitalize the rent for 
purposes of valuation, and the real differ- 
ence between the patties was considerably 
more than Rs. 10,000. He referred to 
an Order in Council of 10th April 1838, 
Bentwich's Pi ivy Council Practice, p 146 
apd Sufford and Wheeler's Privy Council 
Practice, p. 491. 

[Vrscoc.vr Cavb intimated that the 
Boaul would reserve this point and would 
hear the arguments of Counsel on the "ap- 
peal generally.! 

Sir G 11. Lowndes, K C. ami lun- 
irorthg Brown for the Appellants. — The 
suit, is for arrears of rent under Act I of 
1908. 

T g have ictused to accept the puttah ten- 
dered to me bv the inamdar and it is not 
binding on me. The inamdar contends 
that I am bound to accept it because it 
was decreed against me uuder Act VIII of 
3865. 

<3) L. B. 68 I. A. II s ». c, I. L. R. 38 All. 

827 j 6 O. W. W. 193 (1D001. 

(8) L. B, 43 I. A. 187; ». o. 20 C. W. N. 1278 
(1016). 

(6) t,. R. 47 I. A. 124; •. c. I. fc. R. 47 rial. 
018, *4 0. W. N. 7*1(1*80). 

(71, L R. *8 I. A. 182; #. c. 6 O. W. N. 680 
0907). 
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Tiie latter has been replaced by Act I 
of 1908. 

Para. 8 of the puttali though good under 
the old Act would be at variance with sec. t 
74 ( 3 ) of the new Act, and the word “ de- 
creed ” under sec. 62 (3) of the new Act 
does not mean decreed under the old Act. 

Decreed now means decreed as a proper 
puttali according to the provisions of the 
new Act. 

The Act of 18(55 made rent depend on 
contract, the Act. of 1908 imports other 
considerations, t r., is it. “ fair and equit- 
able.” t * 

Even if the terms of the puttali are 
bidding on me a custom had arisen, re- 
cognized by both landlord and tenant, as 
to the amount payable on taking away the 
crop, and the terms of cl 8 were not refer- 
red toby either side. 

Parthasaiatlu Appa Row v Chevcndfa 
Venkata Narasayya (3). 

If the construction is as contended by 
the inamdar, then his suit is not for rent 
hut for a penalty — and such a suit does 
not lie in the Revenue Court. 

DcGruyther, K. C. and Parikh for the 
Respondent. — The acceptance of the 
puttah does not amount to a contract but 
it is evidence of the terms of a pre-exist- 
iug tenancy. 

Shanmuga Mvdaty v. Pulnali Knppu 
Ghctty (8). 

This puttah has been in existence since 
1881 and every year there has been a dis- 
pute with some of the tenants as to its 
terms and the Courts have decided in the 
landlord’s favour. 

On two occasions decrees have been 
made ' against these very tenants and no 
application has over been made for reduc- 
tion or enhancement. 

(8) li. B. 37 l. A. 110; «. o. 14 C. W. N. 088 
C1W0U 

^ <8) 1. U R. 26 M#.l. 618, 681 0, If.) {»«»), 


The crop has been carried away by (he 
tenants and cl. 8 of the contract comes 
into operation. 

This provides that a rent of 170 Kalams 
per veil is payablo, an amount winch has 
been calculated as a reasonable assess- 
ment of the landlord’s probable share, and 
not as a penalty. 

Sir G. R, Lowndes, I\. C. in reply 

Urged that the very real difficulty ex- 
perienced in construing™ the puttah was 
ample pi oof that it was not a proper 
puttah to force on a rni\ at 

i 

Their Lowismcs’ Ji doajk.nt was deli- 
vered by 

Lord Shaw. — This’ is an appeal against 
a decree of the High C'ouit of Judicature 
at Madras dated the 1 4th Novepiber 191(5 
It varied a decree of the District Judge of 
Tanjore dated the 18th January 1915. 
The suit between the parties was brought 
in the Revenue Court of Kumbakonnm 
under the Madras Estates Land Act, No 1 
of 1908, sec. 77. The claim of the Plain- 
tiff wus for rent said to have uecrued and 
to he due by the Defendants in respect of 
their holdings in accordance with the 
terms of a puttali winch will be afterwards 
noted . No 'further reference is required 
to the various stages of the litigation 

A preliminary question, however, is rais- 
ed as to whether the appeal is competent. 
It fs pointed out by the Respondent, who 
makes the objection, that the rent sued for 
amounted to Rs. 4,500, being rent for 
three years in arrear. Thp Respondent 
accordingly contends that it sufficiently 
appears that the amount or value of the 
subject-matter of the suit is not Rs. 10,000, 
as required by sees. 109 and 310 of the 
Code of Civil Procedure, 1908; and upon 
the case reaching this Board their Lord- 
ships, on the 3rd December 1920, held that 
the certificate qmad value was at least 
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ambiguous, and that such certificates 
“ ought to be given in such a form that it 
is impossible to mistake their meaning on 
their face,” 

The only older then before the Board 
was in these terms :-~ 

(< It is hereby certified that as regards the 
value of the subject-matter dud the nature 
of the question involved the case fulfils the 
requirements of secs 100 and 110 of the 
Tode of Civil Procedure, and that the cube 
is a lit one for« appeal* to His Majesty m 
Council, ” 

and upon that the pievious judgment of the 
Board proceeded* It now appears, how- 
ever, that thorfibove was not Vie only order, 
and that the patties had failed to brijig up 
the order embracing the actual certificate 
and grunted on the name day. 

It is admitted by both parties that them 
did exist in the proceedings an order of 
the 2 1st September 1917 , m the following 
terms : — 

“ We hold that the ssubjceL-mattei* is of 
a value greater than* Ks 10,000, with refer- 
ence to (»ooiooprrsad Khooiul v Juyqut 
dt’t (1) and that a substantial question of 
law is involved We therefore certify that 
the case is a lit one for appeal to Iiis Majesty 
m Council wHh reference to secs 109 and 110 
of the Civil Procedure Code ” 

In their Lordships’ opmiou, this certi- 
ficate is sufficicntl} clear, and is not open 
to the objections undir whioh tbe former 
ceitificate under argument* before the 
Board stood condemned. * 

Tlie point, however, winch still remains 
is whether that certificate must be accept- 
ed by the Board us conclusive, tlfe actual 
sum in figures which is sued fuj* being “ 
what it is, and so much smaller than 

Bs. 10,000. 

, The nihng provision as to certificates of 
valpe was No. 2 of the schedule to the 
Qr^lor in Council of the 10th April 1898, 
is to the following effect 
0) 8 M. h A W (imi 


KB* • 

a That in all cases in which any of such 
courts shall admit an appeal to Her Majesty, 
her heirs and successors, in Council, it shall 
specially certify on the proceedings that the 
• value of the matter in dispute in such appeal 
amounts to the sum of 10,000 company’s 
rupees or upwards, which ceitificate shall be 
deemed conclusive of the fact, and not ho 
liable to be questioned on such appeal by any 
party to the suit appealed ’’ 

Jl is admitted that at the date of the 
appeal this Order was in opeiation, apd 
it accordingly •governs the case, and, so 
f .ii as the Boa id is concerned, it concludes 
the quest loji of competency quoad value 
In some of the ftises which have occurred, 
it would rather appear as if the provisions 
of this Order had been lei l out of view. 

On a date subsequent to the filing ol tins 
appeal, namely,* t lie 91 h *bVbi uai y 1920, 
the Older was repealed by an Ordei in 
Council, passed by Ills Majesty on the 
date mentioned While, however, in cases 
subsequent to that date, the value of the 
subject-matter of the appeal is not con- 
cluded by tbe ceitificate of the Court 
below, then Lordships desire to make 
these two observations •-—In ihe first place, 
the sum of money actually at stake may 
not r (‘present the (rue value The pio- 
ceedmg may, m many cases, such as a suit 
for an instalment of rent or under a con- 
tract, raise the entire question of the con- 
tract relations between the parties and that 
question may, settled one way or the other, 
affect it much greater value, and its deter- 
mination may govern rights and liabilities 
of a value beyond the limit [lhuiarsi Par - 
shad v. Kashi Krishna Narain (2) |, The 
Cowls below* may accordingly with pro- 
priety, as was done in this case, make the 
neeessan ceitificate In the second place, 
whether they did so or not, while their 

hardships would, of course, be free, if 

* 

(8) h. B, 38 I. A. 11 : *. C. I. L. R 38 All, 
237 } 5 C. TV, N. 183 (1800). . 
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greater value in the sense mentioned were 
established, to proceed with the appeal, yet 
they will always naturally and very greatly 
defer, on a subject of tins nature, to the 
certificate given by the High Couit. 

The objection to the competency of the 
appeal is accordingly repelled. 

Their Lordships piocecd to the merits of 
the appeal. 

The original J 'hunt iff in the suit was a 
Receiver appointed by the Court and the 
Plaintiff-Respondent is Ins successor and 
repicsenfs the propnetois of an mum 
ullage called Kudnainaiigahmi. It is 
matter of admission that the Appellants are 
occupancy lyots ol ceitam of the village 
lands, having the permanency of tenure 
and the other lights attaching to that posi- 
tion under the law ’ol Madias Their 
Lonlslups define lo make it clear that 
nothing that lias passed between these 
litigants dating the long course of years, 
in which the law has been so frequently 
invoked, constitutes a delegation from the 
status, piivileges, rights and obligations of 
parties under the Madras hand Aets 
The provisions, for instance, of Chap V 
of the Act as to the payment of arrears of 
rent, and the appraisement and division ol 
pioduee, as also those of Chap. IV, dealing 
with put tabs and muclnlkas, can be ap- 
pealed to and are plainly applicable* 

In particular, it should be noted that 
Chap 1 V of the Act as is specially proi uled 
for by fieo. 50, applies to all ryots with a 
permanent right of occupancy, and by see. 
52 accordingly puttahs and muclnlkas may 
ho exchanged for periods of one or more re- 
venue years j but no landholder shall be 
bound to tender, and no ryot to accept, a 
puttah for a period of more than one re- 
venue year. If appeared to be maintained 
for the Appellants that payments made 
during the course of 20 years , should form 
the lines and limits of the ryots’ obligations 


for all time. Setting aside the manifest 
contradiction by this of the actual relations 
of these parties, the Board has, in view of 
the aigument, thought it right to expiess 
its opinion that the statutory rights and 
obligations of parties have not been thus 
impinged upon. Bast practice may, of 
course, have its weight as one of the ele- 
ments winch aie considered in fixing under 
the Act what are the fair and equitable 
conditions of a particular puttah [AS' / f Raja 
Paithniaratlu Appa How Savaia-nco Row 
Rnluidilr Zemindar (him v. Clicvnidra 
Venkata Narasayya (3) ] . 

Under the Madras Estates Act I of 1008, 
tire inaradar, on tho 28th October 1008, 
tendered a puttah for Fasli 1318 to the ten- 
ants and demanded horn tht?m a muclnlka, 
but the tenants icfused t<*> accept the 
puttah, or to execute a nuiclulka. Puttahs, 
in identical tenns having been also offered 
and lefused, and no muclnlkas having been 
executed foi ihe two following years, Fash 
1319 and 1320, the suit was instituted on 
the J 5th December 1911 Tt resulted in 
a decree for Rs. -1,307-7-3 

It may be staled that it was admitted 
that tlieie had been numerous biuts and 
munerous^deciees m which the rights of the 
inamdar had been dctei mined m accord- 
ance with puttahs substantially , if not 
entirely, m the same terms as those ten- 
dered m the present suit. The plaint, 
correctly states • “ Puttahs were tendered 
for the under-mentioned occupancy light 
lands’ in the enjoyment of the Defendants 
for Faslis 1318, 1319, and 1320, duly 
according to custom and in confoimity 
with the previous judgments, by the lust 
Defendant in O. S. No. 01 of 1904, who 
was managing during the said Faslis.” 

In 1902, the inamdar had sued and on 

(8) L. B. 87 I. A. 110 8. c. U 0 W. N. 938 
(1910). 
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iho 10th April J901, the Divisional Officer 
pronounced judgment in the Plaintiff’s 
fnvonr, and heoxprescd hinyclf thus : — 

4C I consider that the dispute between the 
parties relating to the suit Fasli is identical 
with those decided in the previous Fa si is ita 
the judgments referred to above, and that 
no special pleas or circumstances aie urged 
with reference to the suit Fasli for any 
fresh adjudication 7 7 

Their Lordships pause to say that they 
may repeat in term* this (tatum which was 
prononneed 18 years ago. It is a truly 
deplorable circumstance that judicial time 
should have been occupied and the sub-, 
stance oi par tie* wasted by litigation over 
a further period of 18 years, for settling 
practically the same point. The careful 
provisions made b\ legislation for the 
steady protection ftom year to year of the 
rights of occupancy ryots on ‘the one hand, 
and inamdars and other landlords on the 
other, have been put on one side and fruit- 
less and repeated lit igat ions Jiave been in- 
dulged in. 

But in the judgment referred to, the 
Divisional Officer proceeds — 
u X therefore find that the previous judg- 
ments are res }udicata m these rauitr, as they 
have gocie fully into the question of custom 
relating to the different stipulations in the 
pufctah,"' 

However natural it may have been to 
tremt the position thin, then ".Lordships 
cannot sustain on legal grounds the plea 
of res judicata here suggested. In the 
language of the High Court :~ 
u The answer is that the general doctrine 
of m jitiUca to is not in question, but the ap- 
plication of the special rule stated in* sec 
m (3), Estates Land Act, under which nrnclii- 
Unas decreed for any revenue year remain 
tty force Until the beginning o! the year, for 
which {resit ones are exchanged or decreed, 
0 $ that i\mp is no reason ( lor restricting 
of the general reference to rauchl- 
1 kas decreed > to thosp decreed by my parti* 
.Jftfer description of Court. "• , * 


With tin a view the Hoard is in full agree- 
ment 

The inamdar having again tendered 
puttalis in terms of see 51 and the other 
relative sections, and the tenants having 
notwithstanding previous decrees again 
refused to accept the terms or to grant 
muehilkas, and the terms of the pul tabs 
having been entirely approved by the 
Collector, the present ami had to he 
brought, The puttalis tendered are liV' 1 ' 
terms ot previous putiahs upon which 
judgment and decree v\;ts passed, It 
stands to mislm, jjnd il is in nccoidunee 
vuth sees. 27 and ‘28 that the old rent 
thus decreed shall continue, until reduced 
or enhanced by special applications under 
the statute. No such applications lane 
been made \il that remains in the ease 
is the correct inteipi elation of the puttalis. 

Tiie argument presented to the Hoard in- 
volved the conetiuclion of the two ds, 1 
and 8 These clauses are as follows : — 

<k 1 Out of the 32 pant/uA in the aforesaid 
village, the lands comprised in the 5/8 
which is in vour enjoyment, nz , A\jan nanja 
of the extent of 2 Veils 3 Mohs 4 Kulis and 
13 cents and Tad my w jmnja nanja of the ex- 
tent of 5 Mahs 38 Kulis and 59 cents, m all, 
nanja of the extent of 2 Velis 8 Mahs 43 
Kulis and 8 cents, you shall cultivate at the 
proper scafcotos fertilizing them in all ways ; 
liarveflt the crops that are grown, after the 
same have been estimated by our agcrits 
in the presence of (our) agents and 
others aJnd under their orders and su- 
pervision, leaving the stubbles as is the 
practice with the Government A mam' lands; 
stock in heaps on the threshing-floor the 
residue of the total yield of paddy that is 
left after paying* the reapers’* wages at the 
rate of A marakal per kalam and the ZViafoL 
yatt Suwm diram paddy payable at the thre- 
shing-floor at the rate of 1 marakal per U 
kalams ; and after the harvesting has been 
completed, yoti shall apportion in heaps our 
Mdvamm due at the rate of 69 kalains for 
W kal&ms of paddy in the case of Aj/sw* nanja 
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and at the rate of 57 kal mu for 100 k&buns 
in the case of Fad u gad punja nanja under 
the Sudder Court decree in Suit No. 6$ of 
1847 and in acknowledgment of our having 
received the Melvaram paddy* obtain a re- 
ceipt from our agents n * 

li 8. Even if the aforesaid nanja lands bo 
not cultivated at the proper seasons, even 
if they be cultivated negligently, if they be 
allowed to lie fallow without being cultivat- 
ed, even if damage of crops bo caused by 
failure to harvest the crops at the right time, 
"'even if the yield be carried away, either 
without acting kt accordance with the condi- 
tions specified in paragraph 1 herein, or 
without division of Varam # and even if 
nanja bind be fillbd up £and raised in level) 
and punja cultivation made thereon, you 
shall pay at the rate specified in para 
1 herein our Melvaram paddy in respect of 
the total yield of paddy calculated at an 
average of 170 kaiams arid 4 marak&le per 
veli of nanja, the kadappu and kar produce 
being payable with hi the 15th of December, 
and the samba and pisanam produce by -the 
15th March ” 

What had happened in (he present case 
wiw that during the Fasli \ ears’ in ques- 
tion, the tenants in contravention of the 
terms q£ these puliahs had carried away 
the yield, without any of the proceedings 
w jt lx regard to the apportionment, in heaps, 
of the melvaram due to the landlord 
having taken place. 

* 

The obligations under cl. 1 having thus 
not been complied with, cl. A cable into 
operation, which applied to various contin- 
gencies, including the following ‘ li the 
yield he carried away . ♦ without acting 
m accordance with the conditions specified 
m paragraph 1, M In that contingency 
i( yon shall pay at the rate specified in 
pfua^raph 1 herein our melvaram paddy in 
respect of tM total yield of paddy calculate 
cd at an average Of 170 kaiams and A 
marakals per veli of nanja, the, k&dftppu 
and kar produce beilfg payable within the 


15th of December, and the samba and 
pisanam produce by the 15th of March.’’ 

The question is: In this stipulation, 
what is the meaning of the expression 
“ the total yield of paddy,*’ and in parti- 
cular what is the application of the stipula- 
tion to the case of an oodu crop, that is, 
a crop sovjn together, one part of which 
takes only three months to ripen and be 
reaped, and* another part of which takes 
eight months to ripen and be reaped? Is 
the return as to the total yield of paddy 
satisfied by payment of 170 kaiams for the 
total yield of one of the portions? The 
• Appellants maintain that it' is. 

It m wolf to have clearly m view what is 
the practice with regard to such a paddy 
crop. It is thus described in Mr Heming- 
way’s work on Tanjore in the Madras Dis- 
trict Gazetteer, p 93. * 

f ‘ It has become usual in $ good many 
places to mix a Kutuvai aiul a s atnba crop 
on what is called the udn or oftadan 
system of cultivation. The species of 
samba used i« the ottadai paddy, an eight 
months’ crop from which the name of the 
system is derived The amount of hnuuti 
used in this combinatioa exceeds the mnba 
largely, sometimes by as much a,s fi\e to 
one Ottadai is generally sown in the first- 
crop season The more quickly matured 
variety is harvested first, and the rvofc there- 
by secures a return for his labour both at 
the Kunuai ^amd the samba harvests. The 
two kinds of grnifri are mixed in the ceed- 
bods and the seedlings are planted indisen 
nnnatcly F 

The Appellants’ counsel forcibly main- 
tain that the payment of 170 kaiams was a 
penal, provision*, and that, therefore, that 
provision ought to he most strictly con- 
strued. 

It must not he forgotten that even in 
regard to penal provisions with a strict 
construction, no construction is open to 
a Court of Ij&w which is in violation of 
what that Court considers lo he the true 
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meaning of ilie provision. That in a sound 
general principle. 

But the Board, having considered the 
argument upon 1 the clause, *arc of opinion 
that the rent of 170 kalams was not a penal 
rent, but was a substituted rent. The 
true rent, had the tenants complied with 
their obligations, would have been a per- 
centage of the yield : but won; the harvest 
to be bodily carried away, it was neoes- 


that would stand or fall w r ith the judgment 
of the Court below. 

Their Lordships will humbly advise Ilis 
Majesty that the appeal be refused with 
rests 

Solicitor : Mr. Doughs Grant for the 
Appellants 

Solicitots . Messrs. Chapman IVaikar & 
Shephard ioi the Respondent. 

Cl 1). M. Appeal dismissed. 


sary to provide fo^ such t a case, and this 
was done by cl 8 which imposed no 
penalty as such, but simply set* forth a 
figure which, upon the whole, might be 
reckoned a reasonable paclionuj substitute* 
for the actual poieentnge, which, owing 
to the tenants’ conduct, had been rendered 
unascertainabjo. 

Ts, however, the stipulation applicable 
to the whole haivest of- a mixed crop 
reaped at separate times, or is it applicable 
only to the first liaivebting? “ You shall 
pay,” says cl 8, “at the^iale specified 
in para. 1 in lespect of the total yield of 
paddy calculated at an average of 170 
kalams” : but then it is added that the 
early rice (kadappn kur) produce is pay- 
able in December and the samba, which 
is the late harvest product, is payable in 
March. Putting that alongside of the 
subsequent obligation which was, under 
el. 1, “ to stock in heaps on th® threshing- 
floor the residue of the total ' yield of 
paddy " (the same pluase as is used in el 
8), then Lordships have no doubt that the 
substituted rent applied to the yield of 
each portion of the crop, .exactly Its the 
setting aside on the threshing-floo$ was 
applicable to each portion. They are of 
opinion that the High Court has come to a 
correct conclusion upon this topic. 

.Tlieir Lordships desire to add that a 
question of straw, insignificant, in amount, 
yptfa not argued, the very proper arranger 
meht of j^oth' parties at the Bar being that 


PRIVY COUNCIL. 

[Appeal from tub Judicial Commissioner 
* ofPudh.) 

Tr . . n . mw 1 EansBAM Alt, 


Visoount Haldane 
Lord Phillimore. 
Sir John Edge. 

Sir Robert Stout: 
1P21, 

Heard, 16 and 

17, June. 

Judgment, 12. July. 


for himself and in 
place of M. Sakbawat 
Ali, since deceased, 

\ Appellant, 


* T Jamna Prasad, since 

17, June. , . ’ 

T i a i o t i deceased, and ors.. 
Judgment, 12. July. ~ ’■ 

Respondents. 

Secondary evidence of deed , admissibility — Evi- 
dence of loss given hy person, in whose custody it 
should Ik*, when to be disbelieved - Deed of sale, 
if nuty be nullified by simple surrender— Right of 
purchaser of one mortgaged property to redeem till 
properties mortgaged — Dealings with equity of re- 
demption by mortgagor after sale thereof, if admis- 
sible in evidence against purchaser in favour of 
vendors representatives, and if evidence of adverse 
possession, when mortgaged property in possession 
of mortgagee. 


If a witness in whose, custody a deed 
should be depose to its loss, unless there 
is some motive suggested for his being un- 
truthful, his evidence should ordinarily be 
accepted as sufficient to let in secondary 
evidence of the deed. 

When a deed of sale has once been exe- 
cuted and registered, it can only be avoided 
I'M « subsequent registered transfer. 

)t purchaser 6/ one only of several pro- 
perties given m mortgage cannot divide 
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the liability for it, between the properties. 
He can redeem the one property on pay- 
ment of the charge upon the whole mid is 
entitled to do so. 

Where a mortgagor of a usufructuary 
mortgage after having sold the equity of 
redemption went on dealing with it as if it 
still subsisted : 

Held — That these subsequent dealings, 
if regarded as declarations in his own 
favour, could not be received in evidence 
on behalf of persons claiming under him. 
Nor could such dealings be regarded as acts 
of ownership so as to prove , adverse, pos- 
session , the possession * remaining in the 
mortgagee. 

Tins was an appeal from a judgment and 
decree, dated the 3rd May J915, of the 
Court of the Judicial ’Commissioner o£ 
Oudh, which reversed a judgment and 
decree, dated the 23rd October 1912, and 
tlio 29th March 1913, of the Additional 
Judge of Ilordoi. 

The main question for determination on 
the prosent appeal was whether tlie Plain- 
tiff-Appellant, who claimed to be the pur- 
chaser of the equity of redemption, had 
established Ins title to redeem the mort- 
gages in suit. The Court of fust instance 
found for the Plaintiff, and allowed his 
claim, but the Appellate Court has held 
the contrary and dismissed the Plaintiff’s 
suit. 

The facts of the case may bo shortly 
stated as follows 

One Ehsan All was the owner of a 
market called Bazar Elisanganj, including 
shops, etc., in Qasba Ashvan in the Dis- 
trict of Unao in Oudh, and as such he 
was entitled to collect market dues from 
the shop-keepers and others who carried 
on business ip the said market, in 1873 
the annual collection .amounted to Bs. 4(J4. 
Ehsan All from time to time borrowed 


wpnoy from Sheo Prasad, father of De- 
fendants Nos. 1 and 2, and the grand- 
father of Defendants Nos. 3 and 4, and 
executed deeds $>f usufructuaiy mortgages 
in favour of the lender. The first, dated 
the 9th November 1878, w r as for Its. 1,000, 
and the second, dated the 19th September 
1875, was for Its. 500. There were three 
oilier bonds, which the Defendants con- 
tend were deeds of further charge, dated 
the 4th May 1870, 10th September 1870, 
and 11th January 1878. > 

By the first deed the said mortgagor 
(Ehsan Ah) mortgaged “ Bazar Ehsan- 
ganj inclusive of the Hakiat in all the 
shops sit tin ts in the said BaV/ar ” and deli- 
vered over possession to the said mort- 
gagee for a term of s’ix yearn, and autho- 
rized the mortgagee to collect - * market dues 
to tlie extent of Rs. 244 per annum. The 
mortgagee on his part agreed to appro- 
priate the sum of Rs. 180 per annum in 
lieu of interest on the principal amount, 
and Rs. 24 pen annum for the wages of 
the Chaukidar, and to pay the balance of 
Rs. 40 to the mortgagor. The deed pro- 
vided for an adjustment of accounts at the 
time of redemption. 

By the second deed the mortgagee was 
empowered to collect tlie rest of the 
annual dues amounting to Rs. 160, and 
agreed to appropriate Rs. 90 per annum 
in lieu of interest on the principal, and to 
apply the remaining sum of Rs. 70 per 
annum in reduction of the principal. 

It is unnecessary to specify the terms of 
the renlaining three bonds. 

The .Plaintiffs alleged that on the 13th 
December 1882, the said mortgagor, Ehsan 
Ali, sold his equity of redemption in the 
mortgaged property mentioned above to 
Sakhawat All (Plaintiff No. 1) and Ewaz 
Ali (since deceased) and that the sons 
of (be vendee last; named subsequently sold 
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their interest to the present Appellant 
EUtishain Ali (Plaintiff No. 2) 

The deed of sale dated the 13th Decem- 
ber 1882, purported to bq signed by Ehsan 
Ali, and appeared to bo attested by throe 
witnesses and was duly registered 
The price was Ks 3,000, out of which 
Its. 200 was stated to have, boon paid in 
cash, and with reference to the remainder 
the deed piovided as follows ■ — 

” Out of this sum, 1 have left Rs. 2,800 
with the vendee *for the*p urpo.se of making 
payment to the said moitgagee and de- 
f raying Court expenses. The said vendee 
having paid the money to the said mort- 
gagee and having taken its receipt and the 
mortgage-deeds, may enter into posses 
sion (of the mortgaged property . . . 

“ As exchange of consideiatious has 
taken plaoe between the conti acting parties 
now no claim or dispuie legarding tlie 
property sold and Us consideration money 
is left to me or my liens and lcprescntn- 
tives against the vendees *md their ropie- 
sentntives. If, per chance, at present or 
in future 1 or my heirs and representatives 
put forward anv claim or dispute against 
the vendees or their representatives then 
it bo untenable and not Ijcard. ’ ’ 

On the 1 Gill October JOJf, the said 
Saldiawat All and Ehtisham Ali instituted 
the present suit to redeem the said mort- 
gages, dated the 9ih, No vernlk i 1872, and 
19th September 187m They further claim- 
ed to redeem the bonds, dated the 1th liluy 
1870, 10th September 1876, and Jlth Jaun- 
ty 1878, it the Couit held Ui*it those 
bonds amounted to deeds of further .charge . 
The Plaintiffs stated that the Defrtidants- 
n&ortgagees were in possession ol the rnort- 
f?aged property; and that the entire sum 
due to the mortgagees under all the bondB 
held by them had been discharged from 
rents and profits of the mortgaged pro- 
if. The Phuittiffa therefore chimed 


recover from the Defendants possession of 
the mortgaged property, and such moneys 
as were found due from them after the 
rendition of account by the mortgagee. 

, The Defendants Nos. 2 to 4 filed a 
written statement denying the claim of the 
Plaintiffs. They pleaded, among other 
things, that the Plaintiffs did not derive 
any title to the equity of redemption on 
Iho following grounds: — 

“The sale-deed, mentioned m para. 10 
of the plaint, fjgt up by tlio Plamtiffs, is 
not genuine and for consideration, nor’ did 
any light accrue to the transferees in ac- 
cordance with the same. 

“ The vendees, mentioned in the sale- 
deed, did not pay any consideration money 
to Ehsan Ali Ivhan : and because tlie mort- 
gage-money dug to the mortgagees hail 
much exceeded the valuation of the pro- 
perty, the said vendoes i of used to incur 
anv expenses Accoi Jingly the said Ehsan 
All Khan, having cancelled the aforesaid 
deed, rejected it. The sale-deed was not, 
m any way, acted upon, and the pro- 
prietary possession of Ehsan Ali Klian re- 
mained intact. The Plaintiffs’ statement 
that the said sale-deed has been lost is 
absolutely wrong, 

“That the Plaintiffs and their prede- 
cessors never held possession ovei the pro- 
perty m dispute. As a matter of fact, in 
contiavemiou of the terms of the sale-deed 
set ujo by the Plaintiffs, the mortgagor, 
Mohammad Ehsan Ali Ivhan, was himself 
in adverse possession of the properly and 
exercised proprietary rights and used to 
deny* the Plaintiffs’ rights. Therefore, 
even if any right accrued to the Plaintiffs, 
it was extinguished in consequence of the 
adverse possession of Mohammad Ehsan 
Ali Khan.” 

The suit was tried by the Additional 
Jhfdge of Hardoi, who framed a toumbor of 
i'&ncs. As the Appellate Court eon- 
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fined itn decision to the question of the 
Plaintiffs’ title alone, it is necessary to 
refer heio to the 1st and 6th issues only. 
They were the following : — 

f 1 ) Whether Plaintiffs arc purchasers of, 
ilie right** of the mortgagee Ehsan Ali 
Khan by deeds dated the 13th December 
1882, 10th January 1909, and 16th Febru- 
ary 1911? 

(6) (a) Are the Plaintiffs’ deeds of sale 
mvalid lor being without consideration and 
because they have not beep acted ujKmV 

t b) Can Defendants laise this plea ? 

In support of their claim the Plaintiffs 
relied upon the deed of sale difted the 13th 
December 1082. In spite of their en- 
deavours the Plaintiffs stated that they had 
failed to obtain the original of the said 
deed of sale from then \endors, who re.- 
pu\sented that they hud lost the original 
document. The Plaintiffs examined their 
vendor Hashmat All, the son of the sajd 
Evvaz Ah, and he deposed that his deceased 
father had the original of the sale-deed, 
and that he had seal died for it but could 
not find it. The Plaintiffs also examined 
one Wahul-ul-Ifusan, whom the Additional 
Judge desenbed us “ a very respectable 
man,” to prove the loss of the original sale- 
deed. 

The learned Additional Judge who heard 
the witnesses recorded his estimate of tljeir 
evidence m the following words : — 

The evidence of these men is unim- 
peachable. Tins is the best evidence I 
can think of, under the circumstances, to 
prove the loss, Thcie is not an atom of 
evidence to rebut it. 1 am convinced’ that 
the sale-deed was lost b\ the, sons of Evviu 
Ali, It is in evidence of Hashmat AJj, 
that fie had seen the sale-deed amongst the 
papers of his father, but at the time^o was 
assigning his and his two brothers’ s hare, 
ho searched for it and found it was not 
there. The loss having been proved the 


Plaintiffs aic* entitled to prove the sale- 
deed by producing secondary evidence.” 

The Plaintiffs therefore proceeded to 
prove the terms of the said deed of sale by 
filing a certified copy thereof, and examin- 
ed two witnesses, Fazul Ivarim and Ghadir- 
ul-huda, who deposed that the said deed of 
sale was executed in their presence and 
that Ps 200 were paid in cash to the mort- 
gagor, Ehsan Ali. The learned Additional 
Judge believed the evidence of those wit- 
nesses and said as* follow fc • — 

The evidence of Plaintiffs’ witness 
No. 1 and Plaintiffs’ witness No. 2, who 
v*ere present at the place where the sale- 
deed wag executed, m my bpimon, satis- 
factonly proves the deed and the passing of 
the consideration, nz\, that Ps. 200 were 
paid and that the rest, Tvs. 2,800, were left 
with the vendees to pay off the prior mort- 
gages 1 hold therefore that the sale-deed 
in favour of Hakhawat All, Plaintiff No. 1 # 
and Ewaz Ah Khan — now lepresented by 
Plaintiff No. executed by Ehsan Ali 
Khan on the 13th December 18S2, is prov- 
ed to have been executed tor considera- 
tion.” 

The said Additional Judge delivered 
judgment on theb 23rd October 1913. lie 
found that the Plaintiffs were the pur- 
chase! s of the equity of redemption, and 
that, they were entitled as such to redeem 
all the five -moitgagcs. He said as fol- 
lows : — 

> 

“It is contended by the Defendants 
that the sale-deed (Ex 6) was never acted 
upon , a* Ehsan Ali after executing it had 
continually disposed of tiie Bame property 
to the 'Defendant’s father, c.g., they cite 
the following nine instances in winch the 
property was disposed of. 

* • , » • • * 
“The plea raised in this connection that 
Ehsatt Ali Khan remained in adverse pos- 
session of the equity of redemption, after 
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itio sale affected in Sakhawat and Ewaz-AU 
Khan’s favour, Is untenable. . A man who 
lias never been in possession of the pro- 
perty before or after the sale made in 
Saldiawat and Ewaz All’s favour, can by 
no stretch of arguments be said to be in 
adverse possession. 

• • • • 

“There lemains the question, whether 

■ Defendants can raise the p‘lea of want of 
consideration My answer is, that they 
cannot. (Vide f? 0. <J.*p 159). 

■ “ Even the vendor would notjiave been 
entitled to evade the sale-deed, on the 
'ground that no consideration passed. • 

“ The title to the property having passed 
4>y the registration of the sale-deed under 
sec. 54, Act IV of 1882, the vendor’s 
remedy waSHo sue for the sale consideiu- 
tiou.” . 

The learned Additional Judge further 
held that the mortgagees had realized more 
money than what they were entitled to 
under the five bonds above-mentioned 
He therefore made a decree in terms fol- 
lowing, on the 29th Maich 1913 : — 

“ The Plaintiffs’ claim be and is hereby 
decreed for possession by redemption of the 
.property mortgaged inkier deeds dated 
,UUi November 1873, and 19th September 
1875, without payment of any sum to the 
Defendants. I heieby further direct that 
a decree for recovery of Its. *9,012-1 2-8 be 
also passed in terms of the account pre- 
paid fKv Z (3)] in favour of the plain- 
tiffs. 

i Plaintiffs will get their full •costs in 
this suit.” * t 

The Defendants appealed from the said 
decree of the Additional Judge to the 
Dourfc of the Judicial Commissioner of 
Oudh, and filed fhoir petition of appeal on 
|jhe. 30ai J uly 1913, that i», some days after 

The leaj-ned judicial Commis- 


sioners delivered judgment on the 3rd May 
1915. They held that the Defendants' 
appeal was filed within time, and that if it 
were not there wore circumstances which 
.justified them in admitting the appeal 
under sec. 5 of the Indian Limitation Act. 
On the merits they held tlmt they “ are not 
satisfied that the Plaintiffs have succeeded 
in satistactonly establishing the loss of the 
original sale-deed or in proving that they 
have a subsisting right to the equity of 
redemption. ’’ .The learned Judicial Com- 
missioners weie unable to believe the wit- 
nesses on whose evidence the said Addi- 
tional Judge found in favour of the Plain- 
tiffs. They held that the acts and conduct 
of the mortgagor Ehsan Ali after the 
dijtc— 13th December 1882 — of the sale to 
the Plaintiffs, wqre admissible for the pur- 
pose of ascertaining the validity and 
genuineness of the said sale. The result 
therefoie was that the learned Judicial 
Commissioners allowed the appeal of the 
Defendants, set aside the decree of the 
Additional Judge, and made a decree dis- 
missing the claim of the Plaintiffs with 
costs in. both Couits. 

Prom the said decree of the Judicial 
Commissioners the Plaintiffs appealed to 
ITis Majesty m Council, and all the 
lights and interest possessed by the Plain- 
tiff Hakhawat Ali (since deceased) having 
been transferred to the Appellant Khtisham 
Ali, ’the latter alone prosecuted this 
appeal 

Mr L. DvGruyther, K. C. (with Mr. 
!>■ Dube) for the Appellant. 

After dealing with the facts submitted 
that Hcrambdev v. Kanin Natk (1) could be 
good law only if the property were worth 
less than Its. 100; sec. 54 of Transfer of 
Property Act, IV of 1882. 

.There was no evidence for the recon- 

■ ! ■ \ 

«» I. L. ft. 14 Bom m 11890). 
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veyance of the property. If it was not lost 
where tvas it? 

Mr. Ji. Dube . (following) referred to 
secs. 17, 23, 47, 40, 50, 57, 56 of the Regis- 
tration Act, and to Evidence Act (I fit 
1872), sec. 91 ; p. .599, Ameer Alt’s Evi- 
dence Act, Edn. V (proviso 4) and Umcd- 
mal v. Dotdu Bui Dhondiba (-2). 

Where there is a recital of payment 
of consideration, onus of proof of failure 
of consideration is on the other site. 
Effect of registration is, that the property 
has passed whether them was considera- 
tion or not. 

Mr. Kenworthy Brown (with Mr, B , M. 
Palat) for the Respondents.' — On the ques- 
tion of pm ties, submitted that the. mort- 
gage comprised of property which was not 
included m the sale. % They cannot bring 
an action to redeem part without bringing 
in otheis who are mtei ested in the other 
portions, ('. I\ (J., Or. 34, r. t. , 

Nothing lias been done on the basis ot 
the sale-deed. Conclusion of High Court 
is right. 

Sale-deed may be to take effect on a 
condition or the transferees may have 
found transaction not paying. Non -pro- 
duction of document may be due to some 
endorsement adverse to \endor. 

As to adverse possession of equity of 
redemption, eee Khtarajmal v. Dutni i 3h 

Mr. B. Dube m reply referred to Bom- 
bay Cotton Manufacturing Co.,’ Ltd. v. 
Motilal Shiolal (4). 

Their Loedshij's’ Judgment was deli- 
vered by » 

Lord Phimamoru. — E lisa n Ali Khan, 
being in possession of a Imaar called 
Ehstiganj, mortgaged it to She© Prasad 

t*i U.M Bom. 6+7 08*81, 

, .*8) &. B. 33 X. A. 28, 33 : a. «. t L. R, 32 
Oal.asa, 9 0 W. St, sot U8M», , 

<4) L.B, 43 1: A. tlo, U8f a. c. t. U % 30 

" 1 Bom. see I » B. *r. w. «it u«up. , 


by a mortgage dated the 9th Novembct 
1873, and further encumbered it with 
charges in favour of the mortgagee, the 
total amounting to Its. 2,073. The morl- . 
gage was a usufructuary one, and the mott 
gagoe was put in possession of the hazaai. 
Along with the bazaar certain other pio- 
perties weijo also mortgaged. On the Kith 
December 1882, Elman All Khan is said 
bv the Plaintiff, who is the present Ap- 
pellant, to have sold the propeity, subject 
to the mortgage and Charges, to the Ap- 
pellant’, s predecessor in title for Its. 3,000 , 
it being calculated that Its. 2,800 would 
be the amount of the encumbrances with 
interest add costs and Ks 200 the value 
of the equity of redemption. Therefore 
only Rs. 200, as the Plaintiff alleges, was 
paid to Elman Ali Khan. The dovolm on 
of the propeity thus sold, if it was in fact 
sold, from the original vendees to the Ap- 
pellant is not in dispute. 

On the IGtli October 1911, the Plaint If 
(the present ^Appellant), with anothei co- 
Plamtiff whose interest he has since ac 
qmred, instituted this suit, claiming under 
the alleged deed of sale and the subsequent 
devolution to be representatives of (he oii- 
ginal mortgagor, against the Respondents, 
w ho are the representatives of Shoo Prasad , 
the original mortgagee, asseitmg then 
title to redeem and alleging that upon the 
true talcing of the accounts the mortgage 
clxarges had been fully paid off, that certain 
terms as to interest and comjioimd interest 
were penal or illegal, and that, in tuith, 
money was due to them from the repie- 
sentatives ot the moitgagee They prayed 
for possession, for a decree for the surplus 
amounts and for other relief. 

The Defendants traversed the state- 
ments' in tlie plaint and pleaded that the 
alleged deed was not genuine or for con- 
sideration'; that no right accrued from it 
to the vendees ; that they did not pay any 
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consideration money to Ehsim Aii lvhau 
and refused to complete; that, accordingly, 
Ehsan Ah Khan cancelled the deed and 
retained his interest, that he m fact dealt 
with it subsequent!) by further charges in 
favour of the mortgagee and by pi oi easing 
to sell it over again to WasMiz-mman, who 
also in lu.s turn repudiated the sjile because 
the property was not worth it ; and they ic- 
lied upon the supposed advorsfe possession 
of Elisa n Ali Khan. They f mther said that 
on some occasion without *hite, but subse- 
quent to the tiansactions already men- 
tioned, Ebsan Ah Khan finally sold to 
them his equity ol redemption lor Rs. 10, 
and, somewhat ^consistently,* they said 
that the heirs of Ehsan All Khan, who by 
this time was dead, were necessary parties 
to the suit Jfowevei , they offered no evi- 
dence in support of the l\s 10 story. 
Upon these pleadings the Subordinate 
Judge framed twelve issues, of which the 
fiist, sixth and tenth are material for the 
purpose ol the picsent appeal They arc 
us follows . - 

“ l. Whether Plaintiffs are purchasers of 
tho rights of the mortgagor,, Ehsan Ali Khan, 
Ivy deeds dated the J.'Uh December I #82, the 
10th January 1009 and tho lath Febmaiy 
1911 * 

t{ 0. (c) Are the Plaintiffs* deeds of sale 
invalid for being without consideration and 
because they havo not been acted uprn ! 

“ (h) Can Defendant h raise thi§ plea'? 

“ 10 Are the sons of Kwaz Ali lvhan and the 
heins of Ehsan Ali Khan necessary partied 
to the suit V ’ 

Dariqg the trial the Plaintiffs plated 
that the original sale deed* was lost, but 
that it had been regfeteied ; and they off- 
ered as secondary evidence a copy certified 
by the Registrar ; and the first matter to 
be determined ip whether the copy could 
be admitted as secondary evidence- The 
Plaintiffs, for the purpose of proving the 
^/called the son of I?wm Ali who 


deposed that lie, on behalf of himself and 
his brother, sold their share of the property 
to the second Plaintiff, the present Ap- 
pellant , that he was asked to hand the 
sale deed over ; that he had seen it among 
his father’s papers; that he searched for 
it and could not find it. They also called 
another witness who had acted as agent in 
the matter, who said that he had asked the 
son ioi the deed ; that lie understood that 
he searched lor it, hut lie said he could not 
find it. Neithoi ^>t these witnesses was 
em*s-e\ununcd. Put the case made by 
the Defendant^ m their wnlten statement 
* was insisted u)>on,*nninely, that 1 he deed 
had not been kept by the \ endecs, but had 
been handed back to Ehsan Ali Khan be- 
cause the tiansaction had become abortive 
No evidence, however, was given to prove 
this contention as a substantive fact except 
evidence to show that, as pleaded, Ehsan 
All Jvhan had subsequently to the alleged 
tiansaction dealt with the property as if 
he had not sold il and m the munnei 
pleaded m the Defendants’ wnlten state- 
ment 

In tlie-e citcumstaiices the Subordinate 
Judge accepted the evidence that the deed 
was lost, and allowed the copy from the 
icgister lobe admitted as evidence. Tli a 
Plaintiffs then put it m, and, furibei, j» >- 
ducal two witnesses who swore that they 
liud seen the deed signed and Eh. 200 
paid over. These witnesses were the 
sen ants of one Imtmz Ali, u gentleman of 
position, and an uncle of the Plaintiff, 
Sakha w at Ali. And it appeared m twi- 
dence Miat Jrntiaz Ali had negotiated the 
sale piobably with a view to the benefit of 
his nephew. His servants therefore 
might very naturally have had knowledge 
of the transaction. There were three w it- 
nesses to the deed, but it was proved that 
thoy/vvere all dead. It was not disputed 
>Vh»t the copy produced at the trial was a 
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correct copy from the register, and that 
the deed had apparently been registered 
with all due formalities, though there was 
no indication upon the register that the 
Its. 200 had been paid over in the presence 
of the ltegistrar. The Subordinate Judge 
therefore held that the sale of the property 
had been effected, and he considered it 
immaterial whether or not the Its 200 had 
been paid, though apparently he thought 
that they had. As regards the defence 
resting upon the alleged subsequent deal- 
ings by the original mortgagor with the 
property, he considered that they were 
umnatenul, as he said ‘1 Elis'an Ah had sold 
Ins property and had no intei est left in it 
lie was no longer concerned with that 
equity of ledemption Being a statement, 
m Ins own favour, Khspn Alt himself could 
not use it m his own favour, much less 
could the Defendants uso it.” He ac- 
cordingly declared that the Plaintiffs had a 
right to redeem, and proceeded to take the 
accounts. Ho found that the mortgage 
had been fully discharged, so he gave the 
Plaintiffs possession without payment of 
any sum to the Defendants, and further 
gave them a decree for recovery of 
Jts. 9,012 and their costs 

Fiom this decree the Defendants ap- 
pealed to the Court of the Judicial Com- 
missioner of Oudli. The learned Judges ot 
this Couit dealt only with the preliminary 
question. They said: “We are not 
satisfit d that the Plaintiffs have succeeded 
in satisfactorily establishing the loss of the 
original sale deed, or in proving that they 
have a subsisting right to the equity of 
redemption. The decision of other 
matters is unnecessary.” They accord- 
ingly dismissed the suit with costs. From 
this decision' the present appeal to His 
Majesty in Council has been brought. 

The view taken by the learned Judges 


of the two hid sen-ants could not be trust- 
ed; that there were no account-books 
produced (o show the payment of the 
Its. 200; that no explanation was made of* 
ihe delay in redemption; that the subse- 
quent dealings by the moitgagor were in- 
consistent with bis having made any pre- 
vious real. sale; that he settled accounts 
from time to time with the mortgagee as 
if he were still liable to him , that they 
could not accept the statement of the son 
of Ewaz All Elian as'to Ins having seen 
the deed at one time and searched for it 
later; that the heirs of Ehsan All had not 
been examined, and the Court was not m 
a position ’to say that the non-pvoduclion 
of" the original salq deed had boon suffi- 
ciently accounted for. They went so far 
as to determine that the Its. 200 had not 
been paid to the moitgagoi J and they 
seem to have thought that the moitgagoi 
could be considered m adverse possession , 
and that tlierefoie the Defendants could 
rely on the Statutes of limitations alter 
twelve years, and that the heiis of Ehsan 
All Khan ought to have been made puitics 
to the suit. They further said that a sui- 
render of rights by the return of a sale deed 
was not uncommon in that country, and 
that a sale might become inopeiative by 
surrender or the failure of the parties to 
enforce it. 

It. will be seen from this that the two 
n^atters of the admissibility of secondary 
evidence of the deed, and what ought to 
be deemed to be the tiutli of the original 
transaction, run into one another.'’' 

It is, no doubt., not very likely that such 
a deed would be lost, but m ordinal y 
cases, if the witness in whose custody the 
deed should be deposed to its loss, unless 
there is some motive suggested for his 
being untruthful, his evidence would be 
accepted as sufficient to let in secondary 

And if in addition 


in the Court below Was that the statom^^^jddence of the deed#' 
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-be .was not cross-examine!/ this result 
would , follow all the more. There is no 
doubt that the deed was executed, for it 
was registered, and registered in a regular 
Way, .and it is the duty of the registrar, 
■before registering, to examine the grantor, 
or some one whom he is satisfied is the 
proper representative of the grantor, be- 
fore he allows the deed to be registered. 
There can he no doubt, therefore, that 
Elman Ali Khun executed the deed and 
was party to its VcgistrStion, and in the 
deed there is an admission thaji he has 
received the Rs. 200, which would be the 
full consideration as the vendee had to tak# 
upon himself tile liability for the mortgage 
money. He says in the deed that he ’has 
received the consideration money m full, 
and that out* of it he has left Rs. 2,800 
with the vendees for the purpose of making 
payment to the mortgagee and defraying 
Couits expenses, and that he has no further 
claim to the property sold or the con- 
sideration money. That he should have 
taken part in having such a deed registered 
if he did not receive the ccosideration 
money is highly improbable. A* aQ y re- 


produced it from their custody as port of 
their case. 

While making these comments, their 
Lordships reserve their opinion as to the 
yalue of a defence founded upon , such a 
transaction as the Defendants set np. 
Certainly in law no title would pass under 
it, for immoveable property of this value 
can only be transferred by a registered 
deed, and when a deed of sale has been 
once executed and registered it can only 
be avoided by $ subsequent registered 
transfer. Whether in some form of suit 
(not this one) between some parties any 
equitable relief could be got out of such a 
transaction it is unnecessary to pronounce, 
for m their Lordships’ opinion it was not 
pioved. 

As to the allege^ subsequent dealings by 
Ehsan Ali Khan with the property, they 
could not, if regarded as declarations in his 
own favour, be received in evidence on 
behalf of those claiming under him, any 
more than they could be received if he 
were himself the Defendant. They could 
not be regarded as acts of ownership so as 
to prove adverse possession, because he 


the burden is on him and on people claim- 
ing under him to prove that what appa- 
rently happened did not happen. And 
when the Judges in the Courf of Appeal 
say that the heirs of Ehsan All Khan 
have not been examined, they, apparently 
forget that if the Defendant’s case were 
true and the deed had been returned to 
Ehsan Ali Khan as valueless, it ought to 
be i# the possession of his hairs or 
assigns.;.,, #nd, some evidence aught to have 
been offered on th^jart of the Defendants 
tq show that this was so or had been the 
ease. When it is further remembered that 


never Was in possession, the possession re- 
maining w the mortgagee. 

As regards the duty to make Ehsan Ali 
Khan's heirs parties, 'subject to one con- 
tentjbn raised at the Bar on behalf of the 
Respondents, their Lordships have no hesi- 
tation ‘in saying there was no such duly. 
The Plaintiffs sought to redeem ; they had 
to make out their title to redeem, and they 
gave primd facie evidence. It was for the 
.Defeddants to. rebut it, and call in answer 
evidence, if there was any, in rebuttal. 
Moreover, the Defendants had dispensed 
the Plaintiffs from any necessity, if there 


a part of the defence was that the De- ever had been any, to make Ehsan All* 
had finally bought the equity of Khan’s heirs parties, because they tbem- 
jpwptiop, it would appear that they soWes pleaded thrall their rights had been 
piiemiseilvfs ’might %h«iye got the' -»■**■* 11 *n 


MV‘ Kb. tp. 

RW®* A t ' i f 
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The one circumstance to be considered 
was that suggested at the Bar, that the 
original mortgage was not only of the 
bazaar but of other properties, and that the 
Plaintiffs only claimed title to redeem the 
bazaar. This, however, in no way in-^ 
juriously affects the title or interest of 
anyone to whom the equity of redemption 
in the other properties has passed. The 
Plaintiffs could not divide the liability for 
the mortgage between the properties. 
They could only redeem the one property 
on payment of the charge jupon the, whole. 
This they wore entitled to do. The owners 
of the equity of redemption in the other 
properties have to this extent the benefit 
of the Plaintiff’s redemption 

It. might be doubted — their Lordships 
do not propose to decide it — whether any 
of the evidence given on # bohalf of the De- 
fendants to the effect of the subsequent 
dealings by Ehsan All Khan with the pro- 
pel tv was admissible; but if it is lobe 
looked at at all, it contains some material 
which is actually helpful to the Llamtiff. 
It has been said that the mortgagee sub- 
sequently endeavoured to sell the property 
to one Wasi-uz-zaman This man says 
that he knew that Ehsan All Khan had 
sold the property, as ho expresses it, in 
Imtiaz Ah’s family, and that when the 
sale deed was talked of to him he said he 
would have nothing to do with it, because 
the property had been already sold, w^ncli 
means that though a sale deed to him was 
executed, he gave up acting upon it when 
he found that the property had been pre- 
viously sold. It is remarkable that m the 
copy of the sale deed to him, which pur- 
ports to recite all the previous facts, the 
date of the sale deed on which the Appel- 
l&nl relies, is misstated, which is not con- 
sistent with its being, as alleged, back in 
the possession of Ehsan Ali Khan. 

$he one remaining circumstance?^ in 


favour of the Defendants is that this suit 
is brought after so long a delay; but it is 
well within the period of limitation for the 
redemption of mortgages ; and, at any rate, 
for a time, the ipaigm of value after the 
encumbrances were diseha/ged was small. 
The Defendants were m possession and 
would, have to account for all that they 10- 
ceived, and f it might have been thought 
best to wait till the Defendants had ac- 
cumulated a Sufficient balance to make it 
worth while to redeem and to have the 
accounts taken, » * 

Upon tjie whole, their Loidships can 
see no reason tor disagreeing with the 
hhbordinafe Judge who saw the witnesses. 
There being 1 no positive evidence to con- 
tradict them, the Defendants' case rests 
upon suggestion onlv ; therefore their 
Lordships think the Plaintiff made good 
Ins title to redeem 

With regal (1 to the terms on which he 
should lodeem — that is, how the accounts 
should he taken, whether there should be 
allowance made foi penal or illegal interest 
and so l’oith — as. these matters wore not 
gone mto in the Court of Appeal, their 
Lordships cannot make, and have not been 
asked to .make any pronouncement upon 
them. The matter must bo remitted to 
the Court pf the Judicial Commissioner. 
Their Lordships will therefore humbly re- 
commend His Majesty to allow this appeal, 
and to remit the case to the (hurt of the 
Judicial Commissioner to decide the other 
points raised on appeal from the Court of 
the Subordinate Judge; and thaf. the 
Flaintfff do ha*v£ his costs m the Court ot 
Appeal and of the appeal to His Majesty, 
and that the other costs be left to be dis- 
posed of by the Court of the Judicial Com- 
missioner. 

Solicitors : Messrs. Watkins d Bunt/'* 
for the Appellant. 


3 
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Solicitors : Messrs. T. L v Wilson '& Co. 
for the Respondents. 

R. M. P. 


[CIVIL APPELLATE JURISDICTION.! 
Appeal prom Appellate Decree 
No. 3209 op 1920. 

CHATTERJKA, J. l)lNA BANDHTJ SAHA, 

Pearson, J. Plaintiff, Appellant, 


1922, , r. 

Heard, 12 and Abdtjl Latif 

13, Juno. Mo I. la , Defendant 

Jndgmont, 15, Juno No. 1, Respondent. 

Principal and agent Authority — inability of 
principal lor fraud by a (/cut Criminal miwppra- 
j xnhitwn by aqcnt— Liability of principal — Indian 
Contract Act ( IS* of IS) g ), see. 


A principal is liable for the fraud of his 
agent acting within the scope of his 
authority , itihether the fraud is committed 
for the benefit of the principal or for the 
benefit of the agent 

Where eeifain goods consigned were 
misappropriated by the agents while carry- 
ing them in th< boat in ilfr course of their 
business for their piincipal • 

Held, in a suit by the consignor for 
damages , that the punapal was also liable 
for the misappropt tation committed by his 
agents. » 

There is nothing in sec. 238 of the In- 
dian Contract Act to shew that in order to 
render the principal liable the fraud must 
he committed for the benefit of the prin- 
cipal m 

Lloyd v Grace, Smith & Co. (4), Bar- 
wiok v . English Joint Stock Bank (1) 
and Hoijlds worth v City of Glasgow 
Bank (3) referred to. 

ft OPAL ChandRa Bh at r a ch ary a V. 
Secretary of State for India in Council 
(2) explained. 


, (1) L It 9 Kxvlte ?59 f1«67l, 

12) IS 0. W. N 610 flPOft). 

43j L EJ A. C. (House of Lord*) 317 (*880). 
(4) h R. [1912] A.C.7J6* 


This was an appeal preferred on the 
19th of May 1920, against the decree of 
Babu Jagadis Chandra Sen, Subordinate 
Judge of Zillah Jessore, dated the 20th 
of Febiuary 1920, modifying the decree 
r of Babu Tara Prasanna Chatter jee, 
Munsif, 1st* Court at Jessore, dated the 
31st of January 1919 

The fuels of the ease are as follows • — - 

This appeal arose out of a suit by the 
Bland iff against the Defendants for re- 
covery of the price of certain goods con- 
signed m the boat of the Defendants and 
misappropriated ]py them The claim was 
laid for Rs 690 for the price of goods 
including a sum of Rs 16 paid for hire of 
the boat and Rs. 71 and odd as damages 
Plaintiffs case was that Defendant No 1 
and the manjhis (boatmen) of lus boat, 
namely Defendants Nos. 2 to 4, made, on 
the 2nd Magli 1323 B B , a. contract with 
the Plain! ill’s agent Kunja Beluin Kupuna 
at Mokam Basundia that they would carry 
the Plaintiff’s goods from ChhatianioU 
hat and Basumha in the District of Jessore 
to Repin Bchari Poddur m the A rat of 
Bnndaban Roy at Mokam Jhulakati in the 
District of Barisal within the 20th of 
Magh, by taking Rs 21 as the boat hire 
and took Rs. 2 as earnest money through 
the Defendant No. 2 That in accordance 
wrfh this contract 207 earthen pots of gur 
were loaded at Chhatiantola on a subse- 
quent date; that the boat then came to 
Basundia ft hat and 236 tins of chita gur 
were loaded there, and that on the 8th 
Magh, Rs. 14 and the chalan were made 
Over to Defendant No. 1 and Defendant 
No. 2, that the consignment did not reach 
the place of destination, and that the goods 
were sold and the proceeds appropriated 
by the Defendants. Plaintiff prosecuted 
the defendants on a charge of criminal 
breach of trust, and Defendants Nos. 2 to 
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4 were convicted. Thereupon Plaintiff in- This arrangement would make him (Dcfen- 


stituted the present suit. 

The boatmen, Defendants Nos 2 to 4 
did not appear. Defendant No. 1 alone 
contested the suit, and his defence was? 
that he had some boats which were let out 
on lure, he never went on the boats nor 
took the goods of any mahajan , that the 
boatmen settled the lure of the boat and 
they after taking the hire gave it to him 
who paid them some money out of the 
same, that while his boatVas m the ghat 
Defendant No. 2 took out the said boat, 
that he (Defendant No. 1) never under- 
took to cairy Plaintiff's goods as alleged, 
that there was no contiact with the De- 
londant No 1 , that he never let out his 
boat to the Plaintiff’s firm and that he had 
no concern with what his fmaiijhts did with 
the goods, and he was not liable for their 
action, that lie came to learn that the 
boat sank with the goods in the river down 
Khulna 

The Court of first instance held that De- 
fendant No. i let out his boat to Plaintiff's 
firm and undertook to carry the goods to 
Jhalakali, that he himself did not take 
delivery of the goods, that the goods wore 
misappropriated and the story of loss of the 
goods by the sinking of the boat in the river 
was not true. 

The Munsif decreed the suit againstf all 
the Defendants, and directed that the 
Plaintiff would first try to satisfy his de- 
cree from the other Defendants and then 
execute the decree for the balance, if any, 
against. Defendant No. 1. 

The following portion of the Munsif s 
judgment will be found material. 

k< We have got from the written state- 
ment of the suit that the manjhis (boat- 
men) bring the freight secured in carrying 
goods to him (Defendant No. 1) and. he 
pays out a portion of the money to the 
manjhi4 (Defendants Nos. 2 to 4) as labour. 


dant No. 1) directly liable for all damages 
in transit to person who knew whose boat 
they were dealing with, under the 
arrangement as disclosed m the written 
statement the Defendant No. 1 would be 
an undisclosed principal oi partner if the 
Plaintiff’s firm did not know to whom the 
boat belonged, and as the profits all go to 
the Defendant No ], ho is directly liable 
whether he was disclosod or not before on- 

j » 

gagement. The promptness with winch 
Plaintiffs* men went to the Defendant 
No 1 soon after foul play was suspected 
aiso shews tlyxt they knew \%hobC boat they 
engaged." 

On appeal by the Defendant No 1, the 
Subordinate Judge of Jcssore hold that 
Defendant No. 1 was not liable fot the 
price of the goods. 

The decree of the Munsif was modified; 
only a decree for Ks 1G being the boat 
hire advanced was passed against Defend- 
ant No. 1, and as against Defendants 
Nos. 2 to 4 a decree was passed ioi the 
balance of the Plaintiffs claim 

Against the decision of the Subordinate 
Judge the Plaintiff prefoired this second 
appeal. 4 

The material findings of the Suboidi- 
nate Judge will appear from the judgment 
of the High Court. 

Babu Surendra Chandra Sen (with him 
Babus Uopal Chandra Das and Heuicndra 
Chandra Sen ) for the Appellant —The find- 
ings of the lower Appellate Couit amount 
to this :* Defendants Nos. 2 to 1, the boat- 
men, is agents of Defendant No. 1, the 
owner of the boat, entered into the con- 
tract with the Plaintiff to cairy the goods 
Defendants Nos. 2 to 4 misappropna ted 
the goods while carrying them m the boat 
to the place of destination. The question 
is whether the principal, Defendant No J , 
is liable to the Plaintiff for the rmsappro- 
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priation committed by his agents, Defend- 
ants Nos. 2 to 4. The misappropriation 
by Defendants Nos. 2 to 4 was while acting 
as agents in the course of their business 
for their principal, Defendant No. 1, and 
within the scope of the duties with which 
they were entrusted. To render the prin- 
cipal liable for the fraud of his agent it is 
not necessary to establish that the prin- 
cipal must authorise his agent to commit 
the fraudulent afct. Thd principal must be 
answerable for the manner m, which his 
agent conducts himself m doing the busi- 
ness which he was engaged in by his 
master. The*prmcipal, I submit, is liable 
for all acts of wrong committed by bis 
agent in the course of the business in 
which he fs employed by the principal. 
The learned Buboidinate Judge has taken 
a wrong view of the law m holding that 
in order lo make the Defendant No. 1 
liable it must he proved that the misappro- 
priation by the other Defendants was for 
the benefit of Defendant No. 1. Whether 
the fraud is for I lie benefit of the principal 
or for the benefit of tile agent, the prin- 
cipal is always liable for the fraud of his 
agents if committed m the course of their 
employment 

Sec. 2;i8 of the Indian Contract Act does 
not say that the fraud must be committed 
lor the benefit of the principal*. 

The liability of the principal for .the 
wrongs of his ageni is a joint and several 
liability with the agent. The injured party 
may sue either or both of them. The 
principal is the person who has selected his 
agent and must thci efore be taken to be 
liable for jus agent's acts. If the Defend- 
ant No. I and the other Defendants are 
deemed to be partners, the relation of part- 
ners inter se is that of principal and agent 
and therefore each partner is liable, for Wbe 
acts of the other. 

, The Subordinate Judge is wrong in 


giving a decree only against the agents, 
Defendants Nos. 2 to 4. The suit ought 
to lie decreed also as against the principal, 
the Defendant No. 1. 
deferred to decided cases. 
llabu Kshcttra Mohan Ghose for the 
Respondent. — Defendant No. 1 did not en- 
ter into any contract with the Plaintiff for 
carrying of the goods. He did not accom- 
pany the other Defendants in the boat 
while the goodf. were carried The mis- 
appropriation took place in the way, and 
it was done by Defendants Nos 2 to 4 
foi then own private benefit. Upon the 
findings I submit that Defendants Nos. 2 
to i did not carry the Plaintiff’s goods as 
agents of Defendant No. I and as such 
Defendant No. L cannot be made liable for 
the action of Defendants Nos 2 to 4. 
Even if Defendants Nos 2 to 4 carried the 
glxxls as agents of Defendant No 1, the 
Defendant No. 1 is not liable unless it is 
proved that Defendants Nos. 2 to 4 mis- 
appiopriated the goods for the benefit of 
Defendant No. 1. Defendants Nos. 2 to 
4 misappropriated the goods for their own 
private benefit. That being so, the De- 
fendant No. 1 cannot be made liable for 
the act of Defendants Nos. 2 to 4. In 
oi der to render the principal liable for the 
wrongful actions of his agents it must be 
proved that the same were done for the 
benefit of the principal. 

The loss of the goods was occasioned by 
a criminal act on the part of the Defend- 
ants^Nos. 2 to 4 which was beyond the 
scope of their authority. A principal does 
not authorise his agent to act wrongfully 
and consequently frauds are beyond the 
scope of the agent’s authority. Misappro- 
priation-in this case was not within the 
seppe of the duties entrusted to Defend- 
ant's Non* 2 to 4. 

. J. submit that sec. 238 of the Contract 
Act is not' applicable inasmuch as the ele- 
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mentis to fix the Liability on tho prin- 
cipal are wanting. 

I rely upon the cases in Gopal Chandra 
Bhattacharya v. Secretary of State for In- 
dia in Council (2) and Barwick v. English 
Joint Stock Bank (1). 

My submission is that the decision of 
the lower Appel la( o Court is correct and 
that Defendant No. 1 js not liable to the 
Plaintiff. 

Baku Surcndra Chandra Sen iu reply. 

The JumiMBNT of this Couet was as 

» 

follows • — * 

'Plus appeal arises out of a suit for re- 
covery of price of certain goods delivered 
to the Defendants for being earned from 
Basundin in the District of Jessorc to 
Jhalakati in the Barisal District and which 
were misappropriated on the way by De- 
fendants Nos. 2 to J. * 

The Defendant No. 1 is the ownci of the 
boat and the Defendants Nos. 2 to 4 were 
the boatmen or maujhis. 

The suit was decreed against, all the 
Defendants Nos. L to 1 by tho Court of 
first instance ; but on appeal by the De- 
fendant No 1 , it was held that tho De- 
fendant No. 1 was not liable for the price 
of the goods and only a decree for Rs. T G 
being the boat hire advanced was passed 
against him . 

The Plaintiff has appealed to this Court 
and the question for consideration is whe- 
ther the Defendant No. 1 is liable for the 
loss of the goods. 

The Court of appeal below found that 
the Defendant did not ‘enter into any 
contract with the Plaintiff lor carrying the 
Plaintiff’s goods. What he meant, how- 
over, was that there was no contract with 
the Defendant No. 1 personally as it would 
appear from the other findings arrive# at 

ai h. 8 ^ fiwn. , \ , 

(#t la o. w i mom. f , , , 


by the learned Subordinate Judge. He 
finds that “ the Defendant No. 1 admits 
that his boat is let out on lure, that the, 
boatfnen settle the terms of lure, that the 
hire is paid to him and the Defendant No. 1 
pays the wages of the boatmen from the 
lure. There cannot be any doubt lliat the 
Defendant No. 1 derives profits by letting 
out his boat on hue.” ... . “In 

para. 5 of the written statement it is al- 
leged by the Det*cndant*that he never goes 
in the bpat to settle lure, that the persons 
who remain m the boat settle hire, that 
\vhen the hire is paid to the Defendant, 
he gives a portion to the boatmen.” Then 
aga'm he says : — 

‘‘It is admitted that Defendant No. 1 
derwes benefit by letting out Ins boat on 
hue. Tie lets out his boat "through Ins 
boatmen Defendant No 1 is the princi- 
pal and Defendants Nos 2 to 4 are Ins 
agents.” * * 

There is nd* doubt, therefore, that the 
Court of appeal below found that the De- 
fendants Nos. 2 to 4 as agents of Defendant 
No. 1 entered mto a contract with the 
Plaintiff to carry his goods. 

The learned Subordinate Judge, says : — 
” In this case it may be presumed that, De- 
fendant’s agents arc responsible for safely 
carrying Plaintiff’s goods to Jhalakati If 
they are guilty of negligence or for any 
acji withiu tho scope of the agents’ apparent 
authority, the principal, Defendant No 1, 
would have been made liable.” . . . . 

“ The ‘Defendants Nos. 2 to 4 committed 
a criminal offence with lespeet to the goods 
dm mb the carrying of goods on the way 
The goods must have been misappropriated 
on the way. Under no cueumstances, it 
can be held that any criminal act with 
respect to the goods was wxthm the scope 
of the authority of the agents, Defendants 
Nos. 2 to 4.” Further on he observes: 
“ There cannot be any doubt' that the acta* 
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done by the agents in the present case are 
beyond the authority of the agents- There 
is no evidence to show that Defendant 
No. 1 induced the Plaintiff to believe that 
his manjhis had authority to misappropriate 
the goods on the way Defendant No. I 
cannot be made liable for the loss accrued 
to Plaintiff for the price of goods entrusted 
to Defendants Nos. 2 to 4 ” . 

, We are of opinion that the learned Sub- 
ordinate Judge has not* taken a correct 
view ot the matter. 

Sec. 288 of the Contract Act lays down 
that misrepresentations made, or frauds 
committed, by agents acting id the course 
of their business for their principals, have 
the same effect on agreements made by 
such agents ad if such misrepresentations or 
hands had been made or committed by the 
principals, but misrepresentations made, 
or frauds committed by agents, in matters 
which do not fall within their authority, do 
not affect their pnncipals. • 

The learned Subordinate Judge seems 
to be of opinion that the fraud committed 
by the agents must be for their principal ; 
in other words for the benefit of their 
principal * and that is the argument winch 
is advanced on behalf of the Respondent 
before us. But in the first place, the sec- 
tion, does not say that the fraud must be 
committed fox the benefit of the principal. 

A distinction is drawn in the section bet- 
ween frauds “ committed by agents 
acting in the course of their business for 
their principals ” and frauds “committed 
by agents m matters which do net fall 
within their authority the question, 
therefore, m each case being whether 
fraud was committed by the agents while 
acting in the course of their business for 
their principals. 

It is also contended that the section does 
not apply because the loss of the goods was 


occasioned by a criminal act on the part 
of the Defendants Nos. 2 to 4. 

Tn the case of Harwich v. English Joint 
Stock Bank (1), Willes, J., observed as 
follows : — 

“ With icspect to the question whether 
a principal is answerable for the act of his 
agent m the course of his master’s busi- 
ness, and for his master’s benefit, no 
sensible distinction can be drawn between 
the case of fiaud and the case of any other 
wrong. The getieral rule is that the 
mastei is answerable for every such wrong 
of the servant or agent as is committed iu 
flic course of the service and for the 
mastei ’s benefit though no express com- 
mand or privity of the master be proved 
That principle is acted upon every day* 

. . . . Jt is true, he has not 

authorised the particular act, but he has 
put the agent in lus place U do that class 
of acts, and he must be answerable for the 
manner in which the agent has conducted 
himself in doing the business which it was 
the act of his master to place him in.” 

The learned Pleader for the Respondent 
relied upon the words “and for the 
master’s benefit ” in the passage from the 
judgment of Willes, J., quoted above, as 
showing that the principal is not liable 
unless the fraud is committed by the agent 
for the master’s benefit as well as in the 
course of business for the principal. In 
tins contention, he is supported by the 
decision of this Court in the case of Copal 
Chandra Bhattacharya v. The Secretary 
of 8tafe for India in Council (2). In that 
case the learned Judges held M that “the 
true rule of laW with regard to the liability 
of the master for the misconduct of the 
servant is that the master is liable for the 
fraud of his servant in the course of hia 
service and for the master’s benefit and 

<U It. B. 2 Kxoh. 260 at p. 266 (1607). 

„ (2) 18 0 . W. N, 610 (1000), 
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that a master is not liable for the mis- 
conduct of the servant committed for the. 
servant’s own private benefit, and that it 
is not necessary that the benefit should 
accrue to the master.” The learned 
Judges in enunciating that proposition re- 
lied upon the cases of Barwick v. English 
Joint Stock Bank (1), Hotildsworth v. City 
of Glasgow Bank (3) and certain other 
decisions. 

Barwick’s case (1), however, has been 
misunderstood, as pointed out bv the House 
of Lords m Lloyd v Grace, Smith and Go 
(4). In that ease, a widow who owned 
two cottages and a sum* of money secured 
on a mortgage, being dissatisfied with the 
income derived therefrom, consulted a 
firm of solicitors and saw their managing 
clerk, who conducted ,the conveyancing 
business of the firm without supervision 
Acting as the representative of the firm, 
he induced her to give him instructions" to 
sell the cottages and to call m the mort- 
gage money and for that purpose to give 
him her deeds and by means of certain 
documents in the eouise of his business 
defrauded the widow and dishonestly dis- 
posed of the property of the widow for his 
own benefit It was held by the House 
of Lords that a principal is liable for the 
fraud of his agent acting within the scope 
of his authority, whether the fraud is com- 
mitted for the benefit of the princ ; pal or for 
the benefit of the agent. Referring to 
Barwick’s case 0), Lord Macnaghten (at 
p. 732) observed as follows: ‘‘It was, I 
think, in reference to the facts of the par- 
ticular case under review', where the fraud, 
if committed, must have been committed 
for the benefit of the principal , that Willes, 
J., expressed himself in the language 
which has been misunderstood. What 

(11 L. B. 9 Kxcli 269 (1867). 

(81 L. E. S A. 0. | House of Lords) 317 (1S&). 

(4) L. E. [1912] A. C. 71«. 


Willes, J., staid was this : “ The general 

rule is, that the master is answerable for 
every such wrong of the servant or agent 
as is committed* in the course of the service 
and for the master’s benefit, though no 
express command or privity of the master 

be proved.” “To that 

statement qf the law, no ob]ection of any 
sort can be taken. But it is a very differ- 
ent proposition to say that the master is 
not answerable for the wrong of the 
servant or agent ,' * committed in the course 
of the service, if it be not committed for 
the master’s benefit. Willes, J., does not , 

I think, say anything of the kind. In a. 
sentence nil mediately preceding the sen- 
tence I have quoted, he observes that the* 
question whether the principal is answer- 
able for the act of an agent’ was settled 
as early as Lord Holt’s tune’— a general 
observation not confined to the case where 
the principal is a gamer bv the fraud 
The question as to tTTe meaning and effect 
of the ruling of Willes, J , may, I think, 
be best ascertained by reference, to a few 
cases m winch some of the learned Judges 
who took part in the decision m Barwick’s 
case. (1) delivered opinions.” 

Lord Macnaghten then discussed the 
cases on the point and explained Barwick’s 
case (1) as also the case of Houldsworth v. 
City of Glasgow Bank (3) in which the pro- 
position of law enunciated by Willes, J. , in 
Baj wick's case (l) was quoted with appro- 
val His Lordship pointed out at p. 738 * 

“ Tt is a hardship to be liable for the fraud 
of vour* partner. But that is the law under 
the Partnership Act. It is less a hard- 
ship for a principal to be held liable for 
the fraud of his agent or confidential ser- 
vant. You can hardly ask your partner 
for a guarantee of his honesty ; but there 
were such things as fidelity policies. Yon 

(1) L. E. 3 Each. *259)11867). 

, (3) L, |t, 5 A, C* { House of Lords) 317 ( 1 & 801 * 
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can insure the honesty of the person you 
employ in a confidential situation or you 
can make your confidential agent obtain a 
fidelity policy.” His Lordship (Earl 
Loreburn) observed at pf 725 : “Willes, 
J. cannot have meant that the principal 
is absolved whenever his agent intended to 
appropriate for himself the proceeds of his 
fraud. Nearly every rogue intends to do 
that.” , 

The case of Gopal Chandra Bhai In- 
ch ary a v. The i - Secretary of State for India 
in Council (T) was decided upon a prin- 
ciple erroneously supjioscd to have been 
laid down m Harwich's case (11. Having 
regard to the statement of the law by tlfe 
House of Lords in the case of IJoyd v 
Grace, Smith d Co. jf4), we think thal the 
Defendant No. I is liable for the loss 
occasioned to the Plaintiff’s goods by 
reason of* the goods having been mis- 
appropriated by his agents, the Defendants 
Nos 2 to 1, as theie is no question that 
the goods were entrusted to them and were 
being earned by them in the course of 
their business when the misappropriation 
took place. The principle of law enunciat- 
ed by the House of Lords in the case of 
Lloyd v. Grace, Smith d Co. (4) is in ac- 
cordance with the law a* enacted in sec 
238 of the Indian Contract Act. As 
stated above there is nothing in that sec- 
tion to show 7 that in order to render the 
princijail liable the fraud must he com- 
mitted for the benefit of the principal., 
Eor those reasons, we are of opinion 
that the decree of the lower Appellate 
Court must he set aside < and thsffc of the 
Court of first instance restored with costs 
here and in the lower Appellate Court. 

H. C. 8: Appeal allowed. 

U) L R. 2 Each. 858 (1867),. 

, 1 , 181 13 0. W.N, 010 (1000). 

(4>.L. B [1918] A. 0. 716. ■* 


(CIVIL APPELLATE JURISDICTION.] 
Appeal prom Appellate Decree 
No. 2152 op 1919. 

Bholu Beo, Defendant 
Chattkrjra, J. No, I, Appellant, 
Pearson, J. v. 

1922 , Jatindra Natu Sen 

10, Febtunry. and ors., Plaintiffs, 

Respondents. 

(//,/ Pitsnbov Code (Act V oj 1U0S), Or. ?/, 
i <K r > — A iK'tum-piu* hasoi , entitled to actwtf posws- 
tfurtt symbolical jmsemov only of immoveable 
property fUfcct — frcxh start ta—TW* 

< ton chum no/ malm ecthfidi purs'Jm.s<>r, rUjht of* 

Where under Or. 21 , r. 96 of the Civil 
Procedure Code •actual possession should 
have been given, delivery oj symbolical 
possession operates nevertheless as a 
complete transfer of possession a , s against 
the pulgment-dcl^tor so as to give a fresh 
start of limitation to the person to whom 
such possession is given. 

. Tins principle can bt availed of by a 
person claiming undo the certified pur- 
chaser. 

Jnooin.Nnmj Mookbrjkk r 11am Oh. 
Bysakh (1) and Joogobundhi; Mitter v. 
1’urnanuniia Gossami (2) referred to. 

Umbicka Churn Goopta v. Madhab 
Ghoshal (8), Shyama Oharan Chatteuji 
r Madtiab Oh. Mukher.ii (11), Hari- 
mohon Bhaha v Baburali (12) followed 

Prarek Mouhn Poddab r . Jtuiobundhoo 
Ben (5) and Mohadkv Baeharain Parkar 
v. Janij Namji Hatlk (4) dissented from. 

This was an appeal against the decree 
of Babu Bejoy Gopal Chatterjoa, Bubordi- 
uate Judge, 2nd Court of Howrah in Zilla 
Hoogly, dated the 15th of Auguet 1919, 

111 T, L.*B. r> r»l. 58+ <F. B.) (18801. 

(8| T. U B. 10 Cal. 530 <F. B I (1880). 

(4) I. L. B, flfl Born. 37« (tf, B.| (1018), 

(5) 2+ W, R. 418 (1676), 

(8, I. L. B. + Oftl. 870 (18701, ■ l > 

, (1 11 1.L.B, 11 Cal. 03 1188+1. 

• as> j. L. R. M Cal. 715 (1*87). 
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reversing the decree of Babu Sasheejivan 
Sen, Munsif, 2nd Court at Ulluberia, dated 
the 21st of February 1918. 

The facts of the case are fully set out 
in their Lordships’ judgment. 

Babu Sarat Ch. Mukhcrjee for the Ap- 
pellant. 

Asiranjan Chattcrjec for the Respon- 
dents. 

The Judgment of thjj Court was as 
follows ■ — 

The property in dispute in this case is 
alleged by the Plaintiff ,to hfivo belonged 
to one Klioda Buksh and held by the De- 
fendant No 1 as tenant under him. Cer- 
tain heirs of Khoda Buksh obtained a de- 
cree for rent against the Defendant No. 1 
and m execution of the decree put up the 
pioperty to sale. The Defendant No 6 
purchased it on the 13lh June 190£. 
Formal possession wa3 taken by the pur- 
chaser on the 29th April 1905 and in Sep- 
ten her 1910, he conveyed the lands to the 
Plaintiff. 

The suit was for establish mont of the 
Plaintiff’s title and for recovery of posses- 
sion. 

The defence inter alia was that the pro- 
perty d'd not belong to Khoda Buksh nor 
did the Defendant No. 1 hold it under 
him as tenant. A question was also raised 
whether one Ohijuddin Ahmed had a one- 
third share in the property. 

With regard to the last question, the 
learned Subordinate Judge came to the 
conclusion that there was some nishkar 
property in which Ohijuddin had one-third 
share. 

So far as the disputed property was 
concerned, the learned Judge on a consi- 
deration of the evidence came to the con- 
clusion that the property belonged ’to 
Khoda Buksh alone. 

The next and tlie main defence was 
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that the Defendant No. 1 had been in 
possession of more than 12 years in spite 
of the auctioivpurchase by Defendant 
No. 6 and that therefore the Plaintiff’s suit 
was barred by limitation. It appears, as 
stated above, that the auction-purchater 
obtained only formal possession through 
Court. That was within 12 years of the 
suit. 

It is contended before us by the learned 
pleader for the Defendant- Appellant that 
where the property sold is net in the pos- 
session of’ tenants or other pe.sens entitled 
to occupy the same, the purchaser must 
obtain actual possession, atid symbolical 
possession delivered in such a ca‘ e cannot 
gtve the purchaser a ’fresh start for 1 nu- 
tation. * 

The question whether symbol cal pos- 
session operates, as between the decree- 
holder and the judgment-debtor, as actual 
possession was considered in two Full 
Bench decisions.of this Ccuit. In the rase 
of Jugobundhu M ookerjee x. Ram Ch. 
Bysakh (1), it was laid down that delivery 
of possession by going through the process 
prescribed by sec. 224 of Act VIII of 1859 
is the only way m which the decree of the 
Court awarding possession to the Plain- 
tiff can be enforced; and os, in contem- 
plation of law, both parlies must be consi- 
dered as being present at the time when 
the delivery is made, such delivery must, 
as bgainst the Defendant, be deemed 
equivalent to actual possession. To the 
same effect is the decision in the case of 
Joggobundhu Mi&tcr v. Purnanunda Gos- 
sami (2). In these two cases however, 
the only possession which could be deli- 
vered was symbolical possession because 
the land was m the occupancy of tenants. 

It has accordingly been contended on 
behalf of the Appellant that, that prin- 

(1) I. L. B. ft 0*1. 68* <F. B.) (1880). 

(3) I. h. B. 16 C&l. 680 (F B.) U8»8). 
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oiple cannot apply to a case where l.ho 
decree-holder or purchaser could obtain 
actual possession and we have been refer- 
ral to the ease's of Shnienath Mookhcrjct 
v, Obhoynund Boy Cl) and M oh a det 
Sakha rain Pari nr v Janu Namp Hath’ (>1) 
Tn those eases, it was hold Jhat the deli- 
very of merely formal possession of im- 
moveable properly (m the eaVs wheie the 
property is not in the jiossession of a ten- 
ant or other pevsfln entitled to occupy the 
same', to a purchaser at a Com 1 sale can- 
hot prevent limitation running m favour 
of the judgment -debtor whore the latter 
remains m ncthal possession.* 

Those authorities are no doubt in iawour 
of the Appellant, and the vice taken 111 
these eases fit one time was taken in some 
other eases m this Court. See the ease 
of Prater Mohun Poddar \ . ■Itujobnndhoo 
Son (•">), though in some other eases, a 
different new was taken [see 1 shndoulh 
v. Shaihh A Khar Ah (6* and Mahomed 
1 Vali v Noor Bulsh (7)]. Some of the 
eases on the point weio considered hv 
Birch and Mitter, JJ , in I'mhicha Chum 
Goopfa v. Madhab Ghoxhal (X) and the 
learned Judges held that |ormal possession 
given to n decree-holder by an officer ol 
the Court in execution of his decree is 
sufficient to give lnm a fresh cause of ac- 
tion and notwithstanding ^hal he mav 
never have obtained actual possession be 
or his assigns may sue to recover posses- 
fiipn at any time within P2 years from the 
time when such formal possession was 
given. The learned Judges dissented from 
the view taken by Markby, J., in* Pro rev 
Mohun Poddar v. Jugobmdhoo Sen (5), as 

(» 1. b U. 5 Cal. 331 mm. 

<4t I th R 39 Rom 3*3 iF. 8.) fl«121. 

I,' .5' 24 W, B. 418 (MW/. 

(0) 7 w. It. 60 imp, 

(7> « W.R m 
1 tsi I, I*. R. « dm, 


being opposed to the decision of the Judi- 
cial Committee m Gun get. Govind Mandal 
v Bhoopal Chandra Biswas (t)), Where 
jheir Lordships observed that the decree 
and execution put an end altogether to 
limitation, and that it was immaterial 
whether the decree-holder obtained actual 
possession or not ft may he pointed out 
however, that in the ease before the Judi- 
cial Committee, the properly was m the 
possession of terymts. 

In a later decision, the same, view was 
adopted. Jn the case of Lokeshtcar liotr 
v Pitr/i<m Boy pib, Garth, C. J., was 
of opinion that the Plaintiff having been 
put m possession under the deciee by an 
officer of the Court, the form in which exe- 
cution was given was quite linmateiiak 
He said " Ml that was neecssmy was for 
the officer of the Court to go upon a poi- 
tipn of the land, and give the Plaintiff pos- 
session ot that portion in respect of the 
whole , and any formal mistake which may 
have been made by the officer in the mode 
ot giving possession could not prejudice the 
Plaintiff.” It was accordingly held fol- 
lowing the decision in Jugobundhu 
Mooherjee \ Bain Ch Bysakh (1), that 
as between the parties to the suit, formal 
possession operates, in point of law r and m 
fact, as a complete transfer, of actual pos 
session fiom the one party to the other. 

This principle was 1 allowed in the cum) 
of Shyama Charan Chattel] 1 v. Madhab 
Ch. Mulherji (II), where the learned 
Judges held that the delivery of formal 
possession in execution of a decree for 
possession gives a cause of action against 
a Defendant who remains in occupation 
of the promises, which may be enforced 
in a regular suit. 

, , <11 T. If. R, 6 Cnl 6 U (t*. B ) UB80J, 

• <J» leW.B O.H1373. 

(MR 1. T. & 7 Ottl 419(1*81). 

<U) *,JL R. 11 Cal. 05 (J884I 
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Then in the case of Harimohon Shaha 
v, Baburctli (12), where the auction -pur- 
chaser who had obtained symbolical pos- 
session brought a suit for possession of land 
within P3 years of the date on which h*e 
obtained symbolical possession, it was 
held that the suit was not barred. Mac- 
lean, C. J., observed as follows: — “Be 
that as if may, we ba\e the fact which 
cannot be got ovei, that possession, call it 
symbolical possession if you will, was 
given by a Civil Com I, m this case to the 
Plaintiff, and in the ease of Lokcshwar 
Kocr v. Ping an Uog (JOt it was laid 
down that the formal possesion given by 
a Civil C/Oiirt under an execution operates, 
in point of law and ol fact, as between the 
parties, as a complete tianster of posses- 
sion from one paity to*(bo otliei ” . , . 

. . .* If may be that it was wrongly gi\en 
bv reason of the Jaet that actual possession 
ought to have been gi\en under sec. 318 
of the Code, but. still possession was given 
to the Plaintiff by a Cud Court ; and under 
tho circumstances, it seems to me that the 
jieriod of limitation must begin to run 
from the date of that possession being 
given.” See also Mir Wazi-uddin v. Lain 
Deoki Natulan (13), where the learned 
Judges considered the question whether the 
auction-pin chaser at a sale for airears ot 
revenue has 12 years from the (late on 
which formal possession is delivered to 
him hy the Collector. 

So far as our Court is concerned, all the 
later decisions are in favour of the view 
taken by the lower Court . * 

In the Madras High Court, the view 
taken By this Court has* been adopted. 
See djgvind v. . Venkata Sastrulu (14), 
tvhere it was held that the delivery of 

(10, i. 1.. a. 7 C»l. 4J8 11*81). 

1121 t. Li U. 24 Cal. 718 (I6W7> , • 

(13, 6 tt.b J. *72 at ftp. 481, 482 U907). 

(H) 17 MW. t:'jr.020(W«). ' 1 
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symbolical possession, men though erro- 
neously made, i.e . , even though made 
under circumstances which do not make 
sec. 319 applicable operates to give the 
person so put in possession a fresh cause 
of action and to place the judgment- 
debtor in the position of a trespasser 

The Allahabad High Court has also 
Taken tho same view ; see Jaganuath 
\ . Mihip Clunul (13) 

The Bombay High Ctrmt as stated above 
has taken a different view in the vise of 
M a had co v. Jan u (-1), hut the weight of 
(authority is in favour of the view that 
symbolical possession as aj>ain.sl, the judg- 
ment-debtor opet a tea as actual possession 
and gives a fresh slait of limitation even in 
a case coming under sec. 318 hoi responding 
in Or. 21, r 95 of the present, Code We 
must accordingly hold that the suit is not 
barred by limitation 

It has been contended by the learned 
pleader for tin! Appellant that oven if tli's 
principle can be availed of by the auction- 
purchaser, the Plaintiff being a bcnartular 
cannot take, the benefit of the pi mciple. 

But the Defendant Xo. fi was the certi- 
ficated pmehaser and the Plaintiff claims 
under hup. In these circumstances, we 
think that the pi mciple applies to the 
Plaintiff als„o 

The learned J ’leader attacked the find- 
ing of the learned (Subordinate Judge on 
the question of title of llhoda Bnk-li 
There is evidence in support of the finding 
and the finding, was arrived at upon a con- 
sideration of the whole evidence. 

We think, in these circumstances, that 
the appeal must fail and is dismissed with 
costs. 

f>. C. C. Appeal dmui$srd ini It coxh 

(4) I. lh ft. 80 Bon 373 it. B } (19121. 

• 16) 1. 1U W 28 AH. 7a* 'linos). 
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(CRIMINAL RBViSWAL JURISDICTION.] 
R(tv. No. 850 of l&l. 


W U.M 81 .KV, J 
Pkar««>n, J. 
1 ^ 1 , 


Ka«<iI Pk«m vkik and 
ors., Accused* 
Petitioners, 
v. 


18, November. D*mu Puamanik, 
Opposite Party. 

Criminal Procedure Code (Act If of 1898 ) } sec. 
$4$ t mandatory - Stage at ii'kuh «the Magistrate 
should exam me accused* 


Where the accused wps questioned by 
the Magistrate before all the witnesses for 
the prosecution had been examined, cross- 
examined and re-examined , the conviction 
was set aside and the case reminded to the 
lower Court for a fresh trial. 

This was a rule granted on tho 20th 
of September 1921 against an order of the 
Deputy Magistrate of Bajshahye (M. II 
M. Furrokh), dated the 27th of June 1921. 

The facts of the case are not material 
to this report. 

Mr. K. N. Chaudhuri fyith Dabu Pro- 
bodh Ch. Cliatterji) for the Petitioners. — 
The word “ examination ” in sec 342, t‘r. 
P. Code means examination, cross-exa- 
mination and re-examination. 

The following cases were cited — Em- 
peror v. Basapa Ningapa Vd), Emperor \ 
Fernandez (1) and Raghu Bhnmij v. Ktng- 
R’wpcrOr (4), also a passage m Oavgadhar 
Ooala v. R. Reed (2). • 

Babu Jotindra Mohan Chaudhuri (Jr.) 
tor the Opposite Party. * 


The Judgment of thb Court was deli- 
vered by • 

WAiiMSLKY, J. — This rale was issued 
op, twQ grounds- The first is that 
the trying Magistrate did not com- 
ply with the provisions of sec. 342 
of the Code pf Criminal Procedure. 'This 
an l. it as m>m, sra own 

cgi 2« 0. W. K, 00# (l«M. 

(8} 17 Bom. I- a.«W(»etf). 

(4) S F. L. J. 4(80 iMl. 


point is, I think, established, and follow- 
ing the ruling in Emperor v, Fernandez ( 1 ) 
and the case in the Patna Hiffh Court in 
Oangadhar Goala v. R. Reed (2). the pro- 
per course for us to follow is to set aside 
the conviction and sentence of the Peti- 
tioners and remit the case to the trial 
Court in order that the provisions of sec. 
342 of the Code may be followed and the 
matter disposed of in accordance with 
law. 

The second ground is that the charges 
found against tile accused arc defective. 
This is not a mattor on which T should be 
disposed to interfere, if there were no other 
defects in the ease?. But as the case must 
bo remitted on the first ground, T think, 
wo should also direct that the charges be 
amended. The first change uuder sec. 
143, I. I*. C omits to state the common 
object of the unlawful assembly. The 
common object should always be stated 
wHen a charge is framed under sec. 143, 

T. P. C. or the connected sections The 
second charge is under sec. 379, I. P. C., 
and the property said lo have been stolen 
is desciibed simply as Bamu’s property. 

It is represented to us that the land on 
which the paddy said to have been cut by 
the accused was grown could have been de- 
scribed with much greater precision. 
That appears to be true and I think that 
as tke first charge must be amended, the 
second .charge should also be amended by 
a more accurate description being given of 
the land from which the complainant 
alleges the paddy was cut and removed by 
the accused. The amendment of the 
charges will involve the dutv of giving the 
accused an opportunity of cross-examining 
the witnesses for the prosecution again. 
The case is, therefore, remitted to tho first 
Court to be disposed of as directed above. 

R K. C. 

m I. £, n. 4" Bow. 878 (1820) 

«* v *8 0. W. K. 608(1881). 
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Loud Shaw. 

Lord Phillimorr. 
Sir John Edge. 

Mb. Ameer Au. 

k 922, 

Heard, 

27, Febiunry. 
Judgment, 

3, April. J 


Maharaja Sib 
Manindra Chandra 
Nandi, Appellant,, 

v. 

Ram Kcmar Ml 
Bhagat and ors , 

R* spondonts. 


Civd 7*m>mv/^/v> ( W» j ( A* t r uf V)08), (h\ /,?, 
r JO ant} *<v — Leu*?*' HJidvr JJpft'HfJtftft u) <* 

»mw*8fu( mnf /lv ?/ may be added ha a 

party offer menne ptofit* finally tutwnhed—Citw, ij 
one of t devolution of futerqpt — (fupitto/t if 0101 / he 
1 a ified in ej'eeution pi neeeduup* 


Plaintiff's suit to recover possession of 
certain villages with mesne profits against 
H was- dismissed by ' ihe trial Court 
but decreed preliminarily on appeal. 
Between the dates of the tuo decrees ll 
granted a lease of a term of years of JJie 
right of mining for mica and otherwise 
exploiting the jungle to M who sub- 
sequently to the Appellate decree surren- 
dered his lease . In pursuance of that 
decree , to ulueh M was no party , mesne 
profits were assessed and finally decreed 
against it, and no appeal uas prefnred 
against that decree Meanwhile Plaintiff 
had applied under Oi. AW//, / 10 of the 
Civil Proeeduie Code to male M a party in 
the proceedings so as lo have the mesne 
profits ascertained m hts presence ami 
thereby avoid future objections by M . M 
inter aha disputed the Plaintiff's title to 
the minerals which he av cried belonged 
to the superior landlord f the zeihindar 
The application was refused by the Trial 
Court but granted on appeal by the High 
Court long after the decree passed against 


Held, reversing the High Court-- 
That ihe liability , if any, of M to 
pay damages far rmorntl of the mica 


was not a liability which devolved to him 
from Ii t thqy both bang liable, ij liable 
al ally as trespassers , 

That there being no assignment , 
creation or devolution of any interest 
within the meaning of Or . XXII , r. 10. 0 
P. G. } that rule did not apply . 

That ihe questions which aiose between 
Plaintiff and M could not be raised in 
execution proceedings under sec, 4>7 of 
the Code. 

What should in reality form the basis 
of an mdependSit suiPagainst a separate 
party fqr some act done by himself can- 
not be introduced as a , question to be tried 
dn execution proceedings in another suit. 

Prosunno Coomah S\ny\l v Kau 
Das Sanyal (1) referred to . 

This was an appeal from a decree of 
the High Court, Patna, dated the UUli 
.November 1916, which reversed a deciee 
of the Additional Suboidinute Judge of 
Hazaribagh, dated the 13th Koveinbei 
1914. 

The facts are as follows In 1907 .i 
suit was instituted Ivy the present Respon- 
dents against Raja Mukund ftalu foi jx>k- 
session of six \illages in the Hazaribagh 
District On 21st September 1908, that 
suit was dismissed by the Suboidmate 
Judge Iji 1909 while an appeal was 
|>endmg Makund Sahi leased the villages 
io the piegent Appellant, the Maharajah 
of CosennBazar, enabling him to open up 
and woik mica mines and cut timber 
thereon. 

The appeal was heard in 1913, the judg- 
ment 9 of the fcJubordinate Judge was re- 
versed, and an account was ordered to be 
taken of the mesne profits. The account 
w as taken by the Amin who duly issued 
a report which was confirmed by the Sub- 
ordinate Judge Prior to its confirmation 


11 J I*, a. w i. A* 10* , »; c. 7, u B. 19 C*L 
ms (MM), 


5 



80 


THE CALCUTTA WEEKLY NOTES. 


| Vo h. XXVII. 


Maharaja Sib Manindea Chandra Nandx 

the present "Respondents applied to have 
the present Appellant, the Maharajah of 
Cosshnbazar (amongst other lessees), made 
a party Defendant so as to .have the matter 
decided in their presence. Objections 
were filed by the Appellant who inter alia 
stated that he had surrendered his lease 
on learning of the Plaintiff’s claim, and 
who disputed their title to the minerals. 
He also objected to the form Of procedure. 

The application was rejected by the 
Subordinate Judge who *held that there 
was no power under the provisions of 
Or. XXII, r. 10 of the Civil Procedure 
('ode to a,dd the objectors as parties to the. 
suit, • « 

Against the said order the Respondents 
appealed to the High Court at Patna 
which reversed the order appealed from 
and ordered the Subordinate Judge to 
make the objectors parties to the suit and 
ascertain the mesne profits in their pre- 
sence. 

From this decree the Appellant appeal- 
ed to Hie Majesty in Council. 

Messrs DeGruyther, K. C and Ramsey 
(Ex parte ) for the Appellant 

There is no power under Oi XXII, r. 10 
of the Civil Procedure Codg to make uxe a 
party to the execution proceedings. 

The mesne profits payable to the Re- 
spondents are the rents payable by us to 
Makund Salii and not the value of the 
mica extracted. . 

It was only after the decree of the High 
Court that the application was made to 
jpin the Appellant as a party. If there is 
any action against the Appellant it should 
be the subject-matter of a separate tfuit . 
u Prosunno Coomar Sanyal v. Kali Ban 
ai d) is not in point— that case merely 
that the auction-purchaser js the 
Rotative of the judgment-debtor. 

h 1 ;; ■ up; u) i* atui. tw'( » r e, *, t. B. i» c*j. 

' ■ 68&*.;i8»0»i . 1 . H, .<* 


v. Ram Kumar Lai. Bharat. 

Reference was also made to Ganapathy 
Mudaliar v. Krislimmaohariar (2). 

Their Lord snip s’ Judgment was* deli* 
vexed by 

* Lord Philumork. — r rhe present Re- 
spondents brought as Plaintiffs, on the 
15th Apiil 1907, a suit against llajn 
Makund .Sabi to recovei possession of six 
villages and jungle which they claimed. 
The Raja defended the action, which in 
due course came on (or trial, and on the 
21st September 1908, the Court of first 
instance decided against the Plaiutiffs, 
and dismissed thp suit. Just ono year 
afterwards, on the 2lst September 1909, 
the Raja gave a lease of a term of years 
of the right of miumg for mica, and other- 
wise exploiting the jungle, to the present 
Appellant , whose case is that he had not 
notice of the pending litigation. 

The unsuccessful Plaintiffs appealed to 
the High Court, which on the 15tli May 
1910, reversed the decision of the first 
Court and made a decree in favour of the 
Plaintiffs ordeiing the Raja to put them 
into possession of the six villages and 
jungle, and it was further ordered : — 

" That the case bo sent back to the lower 
Point | inti' i to take an account of the 

mesne profits to which the Plaintiffs-Ap- 
pellanla are entitled for the three years prior 
to tht institution of the suit, and also for 
the period thereafter till the delivery of 
possession or the expiration of three years 
from this date, whichever event happens 
earlier." 

When the case was accordingly remitted 
to the Court, of first instance, a Commis- 
sioner or Amin w'ns appointed to make 
the necessary e‘nquiry, and on the 22nd 
August 1914, he made his report., 

On the 2nd January 1915, the Subordi- 
nate Judge recorded that the parties did 
uot object to the report of the Amin and 

e * (*) I* i. M l. A.. 64; S. C.I. b. B. 41 Had. 

, 408 1 98 0. W. B 5*8 (l»m 
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that it might therefore be accepted, and 
he ordered “ that the amt be decreed 
finally; that the Amin’s report be con- 
sidered to be a part of the decree ; and that 
the Plaintiffs do recover possession with 
mesne profits, as determined by the Amin, 
and the costs of this suit from the Defend- 
ant with interest at fi per cent, per 
annum.” In this way the suit came to 
its natural termination 
It happened, however, that the Amin 
took a somewhat unusual roiii.se in con- 
ducting the enquiry which led to his report 
When enquiring into the mesne profits he 
fiist of all ascertained the rents which the 
Raja had received from the present Ap- 
pellant and other tenants totalling 
Its 42,075, with a. further profit of 
Us. 500 from the jungle Not content 
with this, he proceeded further to enquire 
what were the profits which the various 
lessees might be taken to have made from 
the mica which they had extracted during 
the terms of theu- leases pending the sorne- 
\\ hat protracted litigation. Y\ hat exactly 
was his object in doing this, or who set 
him in motion to do it, is not quite clear. 
The law as to mesne piofits is thus ex- 
pressed in sec. 2, sub-sec. 12 of the (’ode 
of Civil Procedure : — , 

“ ‘ Mesne profits ’ of property means ^those 
profits which the person in wrongful posses- 
sion of such projierty actually received 
or might with ordinary diligence have 
received therefrom, together with interest 
on such profits, but shall not include profits 
due to improvements made by the peifeon 
in, wrongful possession.” 

It might he said that in ascertaining 
fluefo, profits the successful Plaintiffs 
would not be limited to the actual rents 
which the trespassing Defendant had re- 
ceived. And apart from the quest. 0u of 
mesne profits, a claim might have *bten 
preferred fqv damages for the mica actually 
removed. Again, it would be conceivable 


v. Ram Kumar Lal Rhaoat. 

I hat in a suit propeily framed the lessees 
from the Raja, who had, though ignorant, 
of the Plaintiffs’ title, earned away what 
was the Plaintiffs’ mica, could be rendered 
liable for damages in respect of what they 
had so taken away. But these lessees 
were not included in Ihe suit. The Amin 
with some naivete stated twice in the 
course of Ins report that he had had little 
assistance from the Plaintiffs or their 
agents, who had*, in fact, taken very little 
interest ,in the execution of the enquiry, 
and that he obtained his information 
•largely by the help of the Defendant Raja 
and his servants However, he reported 
under both heads, bringing what be de- 
scribed as the net profit obtained from the 
mines up to a sum considerably exceeding 
a lakh of rupees. 

The report was in narrative form and 
finished without any definite recommend- 
ation. Whether the conclusion from it 
was intended’ to be that the Defendant 
Raja was to pay as mesne profits the 
rents which he had received or whether 
he was to pay as mesne profits the net 
profits of the mines — it could not be both 
--does not clearly appear; though from 
what subsequently happened it can almost 
certainly lie inferred that it was only the 
smaller figure, that is, the sum of the 
rents This report having been made and 
filed, but before it was confirmed, the 
Plaintiffs — the present Respondents-— rely- 
ing upon the statements with regard to 
the profits obtained from the mines, made 
an application *by a petition dated the 4th 
September 1914. This petition stated 
ihat the several lessees had in collusion 
with the Raja obtained a settlement of the 
disputed property in an illegal manner, 
and had misappropriated a large quantity 
of paica, worth between one and two lakhs 
of rupees, and prayed that they should he 
ordered .to appear at the time of the ascer 
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tairiment of the mesne profits so a« to ha\e 
the matter determined and decided in 
their presence, and that* to a\oid future 
objections they should be made Defend- 
ants. ft will he observed that unless it 
he mfercntially, no relief was claimed 
against the Appellant and the othci 
lessees. 

The Appellant was summoned, and put 
in a counter petition in winch he l.used 
various object ions* or defences He stated 
that the Plaintiffs had been pwaio all 
along of what he waft doing under Ins 
lease, he claimed that the application wa* 
barred by limitation, lie' said that 
the application was made in collu- 
sion with the Defendant Raja : and 
that since h^ knew of the Plaintiffs 1 claim 
to the property he had surrendered In* 
lease, namely, on the 1st August 1914, 
and he disputed the Plaintiffs’ title to the 
minerals even on the footing that they 
were entitled to the land* avmmg (hat 
the minerals belonged to the supeiioi loid, 
the zemindar. He also took objection to 
the form of procedure 

On these statements the matter came 
before the Subordinate Judge, who on the 
18th September 1914, rejected the Plain- 
tiffs’ application, holding that under the 
construction of Or. XXI T, r. 10 of tlie 
(■ode of Civil Procedure, there was no 
such assignment of interest by the IJe- 
fendant Raja to the present Appellant and 
the Other lessees as to wart ant their being 
brought into the suit. * 

From this order the Plaintiffs appealed 
to the High Court. There is no date* upon 
theit memorandum of appeal and nothing 
to show whether it was lodged before or 
after the order of the 2nd January 1915 
It rather looks as if it w m later, but it ie 
not material. Their appeal came on 
before the High Court /which, cm the 16 th 
November 191 ft, allowed the appeal and 


ordered the Subordinate Judge to make 
the six tenants including the present Ap- 
pellant, parties to the suit, and to ascer- 
tain the mesne profits m their presence. 

Tt is from this decree that the present 
appeal is brought 

From a perusal of the ordei m its bare 
form it is not easv to see what could be 
its object. What advantage could it be 
to the Plaintiffs or the Defendant Raja 
that the mesne profits which the Defend- 
ant Raja was to pa\ should be assessed 
in the presence of the lessees 0 Moreover, 
they had been alrtnidy assessed, and that* 
finally, the lepmi of the Amin had been 
accepted, and the mesne profits, whatevei 
they weie found bv it, bad been decreed, 
and the deciee bad not been appealed 
from. 

Rut light is thrown bv the language of 
the learned Chief dustier He says * “Tn 
my opinion the Appellants are entitled to 
have the poisons in question added as 
parties to the proceedings, and compel 
them to account for any profits which they 
may have leceived from the land ” 

This opinion appears to be founded on 
the language of Or XXT1, r JO, and it is 
desuable to examine the Code of Civil 
Pioeedure with a mow to seeing whether 
it l^nds support to this opinion. By 
sec 47 

<( (1) All questions arising; between the 
parties to the suit in which the decree was 
passed, or their representatives, and re- 
lating to I he execution, discharge or satis- 
faction of the decree, shall be determined 
by the Court executing the decree and not 
bv a set>arate snit. 

“ (2) The Court may, subject to any ob- 
jection as to Uinitaiioa or jurisdiction, treat 
a proceeding under this section as a suit or 
a suit as a proceeding . . . ” 

,„Al XXIT, r. lft, slate* ’~ 

' tl (1) Ip other oase« of an assignment* 
creation or devolution of any Liferent during 
the pendency of a suit* the suit may, by leave 
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of the Court, be continued by or against the 
person to or upon whom such inteiest ha* 
come or devolved/ 1 

The High Court appeal to consider that 
in an action to recover possession of land* 
where the Defendant while he is in posses- 
sion has granted leases, proceedings m 
execution nuij imolve removal of the ten- 
ants, anti that for such a purpose a lease 
may be considered an assignment with in 
the meaning of r 10 

It is unnecessary for *t lion Lordships 
to expiess any opinion as to whether tins 
view’ is light r>i not, because the Appellant 
is not setting up Ins lease 01 claiming to 
remain m occupation as tenant - on the 
eontraiy, he states that ho has suirondered 
Ins lease— and because tin* application was 
not to leinovo him. The outer con tom- 
plates cases of devolul on of inteiest fiom 
some original pait\ to the* suit , whethej 
Plaintiff 01 Defendant, upon someone elk*' 
Tlie more oidinary cases aie death, mimi- 
age, insolvency, and then come the gene- 
nil provisions of 1 10 foi all other cd>cs 

But they are all cases of devolution 
f Phere is, it should be noted in this rule, 
a significant change of language fiom that 
used m the earlier Code, where if i* stated 
m sec. J72 as follow's --- 

“ In other cases of assignment, creation or 
devolution of any interest pending the»sui1, 
the suit mav* with the leave of the Couit, 
given either with the consent of all parties 
or after service of notice m writing upon them, 
and hearing their objections, if any, be con* 
tinned by or against the pci soft to whom 
such interest has come either in addition to 
or ia substitution for the person from whom 
it has passed, as the case may require ” 

The words “m addition to' 1 m the 
earlier Code have disappeared Bui the 
matter do£» not rest upon this change. 
The liability, if any, of the Appellant to 
pay damages for removal of the mifta h 
not a liability which has devolved to him 
from the Defendant llajn They were 
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both liable, if liable at all, as trcbpis ers, 
and a ease, if any, against the Appellant 
must rest upon his action and the direct 
relation established thereby between lum 
and the Plaintiffs. 

Seuoiis injustice would he done if anv 
othei view was taken. A party added by 
devolution during the pendency must take 
the suit as ho finds it Judgment already 
rendered would he binding upon him Hr* 
would not, in the, present ease, he able to 
question the title of the Plamtifls to the 
mica, IhAugh he has a senous contention 
^hat. the title to the mineials lests with 
the zenutubp. Again jt is all very well 
to nay that the mesne profits, by which is 
meant the value of the lost mica, ate to he 
ascei tamed m Ins presence* Then* has 
been at least a preliminary assessment bv 
the Auun which he would have constrict - 
able difficulty m setting altogether aside, 
and this assessment has been made in I us 
absence He }\milri come before the Sub- 
ordinate Judge with a preliminary finding 
against bun lot over a lakh of mpees. Or 
XXII, t. 10, does not apply. Them has 
been no assignment, cieation or devolu- 
tion of any interest within the meaning 
of that rule 1 

r rheir l Midships have been reminded of 
tlie decision of this Board in the case of 
Ibonunno f'oomar Samjal v Kali Dan 
Sainjal (l) and of the general principle 
therein expressed, that a wide const Mic- 
tion should be put upon the provisions oi 
the A<;t with legal d to introducing puities 
by devolution and of the desirability of as- 
certaining all possible points in execution 
proceedings without a fresh suit. 

But giving all force to these considera- 
tions, they cannot see how T that which 
should in reality foim the basis of an in- 
dependent suit against a separate parly, 

tn h. Tt. I. A. 160 * #, c. I. L, R lfl Cal. 
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for some net done by himself, can be in- 
troduced as a question to he tried in exe- 
cution proceedings in another suit. Sec 
47 of the Act does not apply If the added 
persons did commit trespasses, these were 
distinct ones, and not committed by them 
as representatives of the original Defend- 
ant, To hold otherwise, would he to con- 
fuse the rights. 

Considerations both of form and of sub- 
stance arc opposed to the order from which 
this appeal is brought 
Their Lordships will therefore humbly 
recommond Tits Majesty that this appeal 
should be allowed, and I he decree of the 
High Court discharged and the decree of 
the Subordinate Judge restored, and that 
the Appellant should have his costs hefoie 
this Bou(d,a.nd in the two Courts below 
Solicitors' Messrs'. Wallins and Hunter 
for the Appellant 

O D M. Appeal allotted 

[CIVIL REVISIONAL JURISDICTION.] 


v Ham Kumar Lal Bhaoat. 

payment to the Secretary of State of the 
amount of the guaranteed interest payable 
hy him to the Company in England on the 
c share capital of the Company which the 
Company by agreement had made over 
absolutely to the Secretary of State 
and <r) the amount payable on ac- 
count of interest on debenture stock and 
debentures ; 

Held — That the matter could not be 
heated as a cast of a Company owning in 
the ordinary way a Railway , as a private 
venture. The liability to fax must he 
determined )cith*rctercncc to the special 
agreement between the Itco parties and the 
natiue of their relation to one another. 
From this point of view the Secretary of 
State is the owngr of the Bengal Nagpur 
Railway which has been constructed and 
1 s man a (fed for him by the Company, 
Tins is their business on the income of 
which tax ts leviable . The principle appli- 
cable is that the Company should pay tax 
on what they get. In that view the Com - 


The Bengal Nagpcr 


W^odroffr, J. 

G ft EAVES, J. 

IX 8, Ghose, J. 
1922* 

17, January. 


1 Railway Company, Lt>., 
Applicant, 

The Secretary of 
State fouTndia in 
Council, Opposite 
Patty. 


fadin'" lerosw Tax /It/ ( VII of IV J 6 ), *<v, ?>^2) 
{n\)~~ Company managing 1 tailing on behalf of 


pang are liable to income-tax t.n respect 
only of item No. { 1 ) representing their 
share of surplus profits which they get in 
return for their snviec in the management 
of the Railway. The Company die not 
liable in renpeet of sum (2) (a). Though 
this capital has been the means whereby 
ptofiis hare been earned in which the Com- 
pany share, this is not tliC Company's 
piopaty. All receipts earned by the use 


Secretary of State— Svrptu* profit* of Cmupa/ig only 
liable to tux-— (l eorun teed oit* rent and interest p«u/ 
on borfttmd capital, >f fo be thefvded is rtfmpvUug 

the taxable itwome. • 

• 

The Bengal Nagpur Railway Co. tea* 
assessed to income-tax on an income made 
up of XI) the Company's surplus profits 
andfiS) ''foe guaranteed interest, the item 
'"'$0^$) fioihy made up of (a) the fotctqsi 
deMfobte th \he undertaking of the Scefe- 
tartf ' of .Mato's oj/qti fftk capital, -(h) f he- 


al these sums are paid to the Government 
account and the interest is deducted before 
the pm fits in which the Company arc en- 
titled to share . can be ascertained. Nor 
are the Company liable in respect of sum 
vd) fbn This in effect represent > monies 
which the Secretary of State pays in 
J.ondon to the Company and which he re- 
oonju) himself in this country put of the 
parninffs of, the Railway and which has to 
be deducted before the surplus profits can 


# 



35 


VOfi. XXVII J THE CALCUTTA WEEKLY NOTES 


,Thi3 Bhkual Nauiilui IIail way (Jo., hv - 

6^ ascertained. As regards sum (c) ft «w 
conceded that it was not liable to tax as 
it represented interest on borrowed capital . 

This was a Reference to the High Court 
under sec* 53 (i) of the Indian Income Tax 
Act, VI U of 1918, by the Chief Revenue 
Authority, on the 25th July 1921. 

The facts are follows : — 

On the 32th January 1921, the Bengal 
Nagpur Railway Company was served by 
the Collector of Income Tax, Calcutta, 
with a notice of assessment and demand 
for payment of income-tax and super-tax 
for 1920-21 on the income derived from 
the Company’s business 1 in India. The 
Company objected to the assessment and 
made an application on the 30th May 1921 
to the Board of Revenue for drawing up a 
case and refen mg the same to the High 
Court under sec. 51 (I) of the Income Tax 
Act. The Board of Revenue thereupon 
drew up a statement of the case and made 
the following reference to the High 
Court. : — 

Statement of case . 

Aa application lias been made by the 
Bengal Nagpur Railway Company, Limit- 
ed, to the Boaid of Revenue as Chief 
Revenue Authority under sec 51 (1) of the 
Indian Income Tax Act, J918, for a case 
to be stated on the question whether the 
Company is liable to income-tax on a spun 
of Es 1,57,9^760. 

The Company vs as assessed by the 
Collector qL Income Tax, Calcutta, to in- 
come-tax for the year 1920-21 on an in- 
come of Rs. 1,72,60,595 calculated oa 
follows 

Rs. 

Surplw profits * * • 14,63,387 

Guaranteed interest . . 1,57,98,766 

1 ,72,62,15? 

fjess outstandings . 1,558^ 

! 3,72,60,595 


t . This >Sisckktaky of Stath kou Indu. 

The sum of*Re. 1,57,98,7(56 is made up 
as follows : — 

(a) Rs. 1,07,59,381 interest debitable to 
the undertaking at the Secretary of Stated 
open line capital. 

(b) Rs. 13,07,410 payment to the Secre- 
tary of State in rupee currency of the 
amount of guaranteed interest payable bv 
him on the shgie capital of (lie Company. 

(c) Rs. 37,31,945 payable on account of 
interest on debenture struck and deben- 
tures. 

It is contended on behalf of the Com- 
ixpiy that in computing the taxable in- 
come of the Company, the sum ot 
lie. 1,57,98,766 should be deducted from 
the net earnings of flic Comjwny under 
sec. 9 (#) (in J of the Income Tax Act as 
this sum represents the interest paid on 
borrowed capital. 

In order to explain the nature of the 
transactions m respect of the sums men- 
tioned in para. € it is necessary to refer 
to the contracts between the Secretary ol 
State and the Bengal Nagpur Railway 
Company, Limited, which are contained 
in the annexure — contracts l elating to the 
Bengal Nagpur , Railway system. The 
relevant portions of these contract^ aie 
secs. 36 to 39 and see 49 of the mam con- 
tract, dated ihe 9th Mai eh 1887 and secs. 
2, 3, 5, 7 and 9 of the supplementary con- 
tract, dated the 5th November 19J2. The 

o 

effect of these sections is briefly as follows 

The Company raised £'3,000,000 m 
shares tfnd paid this sum to the Secretaiy 
of State (sec. 36). This money became 
the absolute pioperty of the Secretary of 
State (sec. 36) wlio agreed to puy interest 
thereon to the Company (sec. 37). The 
application of the receipts of the Company 
is dealt with in Bee. 49. By sec. 2 of the 
supplementary conti act of 1912 it was 
provided that the Secretary of State’s open 
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line capital m on the 31st December 1010 
should be 1 taken to be (he sum o( 
415,500,000 and the Company's open 
line capital at the saint* date should be 
taken to be the sum X‘3 ,000,000. Sec 5 
provided for the raising of money required 
for capital expenditure by means of ad- 
vances by the Secretary of State, or by the 

issue of debentures oi debenture stock of 

* 

the Company. Sec 9 provided for I he 
arrangements vith regaid to the interest 
payable to the Company and to the Seen*- 
tarv of State respectively and the division 
between them of the sutplus profits of the 
undertaking. # # 

It is admitted on behalf of GoVeiu- 
ment that jlie sum of Rs. 37,31,915 pay- 
able on account of inteiest on debenture 
stock and* debentures should be deducted 
from the Company’s taxable income under 
sec, 9 (2) iai) of the Income Tux Act as 
representing inteiest on borrowed capital 
As regards the two other sums (a) and (lO 
in para, 2 it ie contended on behalf of 
Government that these sums represent 
income winch accrued in But rah India and 
is therefore taxable income unless it can 
be brought under one fit the exceptions 
allowed by the Income Tax ^ct and that 
these sums do not represent inteiest on 
borrowed capital and cannot he deducted 
under sec 9 ( 2 ) ( Hi ) as claimed by the 
Company In the opinion of the Board 
the two sums (u) Rs J,07,59„3H1 interest 
paid to the Secretary of Htate on the 
amount of Ins open line. capital, Vnd (b) 
Rfe. 13,07,140 payment to the Secretary of 
State of the amount of guaranteed interest 
pitiable by him on the share capital of the 
Company are not interest on borrowed 
capital and cannot be deducted under sec. 

$ 18) (Hi) of the Income Tax Act fjrom 
fte Company’s income and have been pin- 
}>erly included by the Collector of Income 
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lax, Calcutta, as part of the taxable in- 
come of the Company. 

(SdA IX H. Lees, 
Member, Board of Revenue, Bengal 
* The X&tl July 1921 

Mr Langford Janies appeared for tins 
13, N Railway Co. 

The Advocate-General and Mr. B L . 
Mi tier for the Secretary of State. 

The JnwMHNT ok the Couur was dolt- 
\ ered by • 

WoouHowa, J —Tim i 8 a Reference 
under sec 5J (1) of the Indian Income Tax 
Act, AH I of 19f8. Tho Bengal Nagpur 
Railway Company have been called upon 
to pay tax on Rs. 1,72,60,585 income 
This represents earnings of the Railway 
allocated for payment of the Company's 
xhare of surplus profits under the terms 
of agreement with the Secretary of State, 
mmiely, Rs 14,63,887 and Rs 1,67,98,760 
allocated in payment of •-('a) A sum of 
Rs. 1,07,59,381 being (he interest debit- 
able to the undertaking of the Secretary 
of State’s open line capital This sum 
is the interest due to the Secretary ot 
Htate on 15 £ million pounds capital found 
bv him. (hi \ sum of Rs 13,07,110 
being the payment to the Secretary o( 
State in mpee cmrency of the amount of 
tho, guaranteed interest payable by him 
on thp share of the capital of the Com- 
pany This interest is paid on 3 million 
pounds share capital found by* the Bengal 
Nagpur Railway Company and made over 
to tlje Secretary of State to be held by 
the latter absolutely ae his property an l 
re payable only in the event mentioned in 
sec. 94 of the agreement between the 
Secretary of State and the Bengal Nag- 
pur Railway Company. 

(e) A sum of Rs. 37,31,946 payable on 
account of interest on borrowed "capital 
raised by issue of debenture stock’ and 
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debentures. Wo claim to tax is made by 
the Government in respect of this sum 
which item therefore need not be further 
considered. 

The Board has held that tax is payable 
on sums (a) and (b). Apparently it has 
treated this matter as if it were the case 
of a Company owning in the ordinary way 
a Railway, as a private venture and has 
therefore held it to be liable to tax on all 
earnings save such sums as may be de- 
ducted under sec. 9 (2) (iii\ of the Income 
Tax Act. In this view only sum ( c ) could 
be deducted as representing interest on 
borrowed capital but not turns’ (a) and (b) 
which represent capital contributed by the 
Secretary of State and the Company re- 
spectively and not interest on borrowed 
capital. But I think the matter cannot 
be so dealt with, but the liability to tax 
must be determined with reference to the 
special agreement between the two partiep 
and the nature of their relation to one 
another. From this point of view it is 
conceded that the Secretary of State is the 
owner of the Bengal Wagpur Railway 
which has been constructed and is now 
managed for him by the Company. This 
ie their business on the income of which 
tax is leviable. In my opinion the prin- 
ciple applicable is that the Company 
should pay tax on what they got The 
question then is— what is that sum? *It 
is conceded by Government that sum (c) 
is to be excluded. It is conceded by the 
Company that they are taxable in respect 
of the sum of Rs. 34,63,387 representing 
their share of surplus profits which they 
get in return for their service in the 
management of the Railway. The ques- 
tion then ill, ore they liable in respect of 
any further sum, which means, do they 
get anything else? . In my opinion they 
are not »liable in respect of sum («>, tlifc 
is interest due to the Secretary of State 


WEEKLY- NOTES, M 

». The Secrktahy ok State for 

on 15$ million, capital found by him. Tt 
is true that this capital has been the 
means whereby profits have been earned 
in which the Company share. But) this is 
not the Company’s property. It as also 
three million pounds supplied by the Com- 
pany, are the property of the Secretary of 
State, and all receipts earned by the use 
of these two sums are paid to Government 
account. Thereout the Government sup- 
ply what sums are necessary to defray ex- 
penditure under $he contract - Out of 
such receipts the Government repays itself 
the interest on the capital sum supplied 
by, it. And this interest is deducted 
before the profits in which the Company 
are entitled to share can be ascertained 
It is this share of surplus profits which is 
income earned by the Company and so 
liable to tax. Sum ( b ) represents interest 
which the Company get for their three 
million capital money and which has to be 
deducted before surplus profits can be as- 
certained. Thisjis deducted in order that 
the Secretary of State may meet Ins obli- 
gations to the Company in respect of the 
three million pounds they have made over 
to him. It is stated that that money was 
borrowed in England and the liability is 
to pay interest id England. Tt is stated 
m the case ct‘ the Company that the sum 
of Rs. 13,07,440 is payment to the Secre- 
tary of State 111 rupee currency of the 
amount of the guaranteed interest payable 
by Him on the share capital of the Com- 
pany. The guaranteed interest on the 
Company's share capital is payable anil 
paid in London as in the case of a deben- 
ture obligation by the Secretary of State 
and is independent of the earnings of the 
Railway.. The payment, it is contended, 
of the sum of Rs. 13,07,440 constitutes 
the payment of a debt due from the Com- 
pany to the Secretary of State. In effect r 
the transaction is on© in which the Seere- 
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tary of State pays in London certain 
monies to the Company vvliich he recoups 
himself i$ this country out of the earnings 
of the Railway. In that view of the case 
I am of opinion that tfie Company is not 
liable for tax in respect of this sum 
I answer then the Reference by saying 
that in my opinion the Company is liable 
only to tax on the sum stated in the Re- 
ference as being their share of surplus pro- 
fits A copy of this judgment is directed 
to be given to the Revenue Authority. 

Messrs. Orr, Dignam <f; Co , Solicitors 
for the Applicant Co. * 

Mr. Kcsteven Gooding, Officiating Gov- 
ernment Solicitor, for the. Secretary ot 
State. 

J. N, R. Reference not accepted. 


[C1VIJ, APPELLATE JURISDICTION.] 
Appeal from Original Decree 
No. 34 op 1920. 

Ogatteiuea, J. Raja Jaoaoish C»an- 
Pearson, J. dba Dvo Dhabal Deb, 
1922, Defendant, Appellant, 

Heard, 14, 15, and 

16, March. Bhubaneswar Mitba 
Judgment, and ors., Plaintiffs, 

14, July. . Respondents 

Trumfcr of Property Act ( IV of 183 f), 99 — 
Civil Procedure Code (Act V of Jvfisf Or 8t h r. U f 
— Sale in cuntru centum of the xe procmotit) ij v 
imllity~*~Pm chctm by t mortgagee • of mortgagor* 
agwity of redemption at an execution sale in onothet 
tt utt, y {f the mortgagee hold* *uch property a* t+vstee 
for the mortgagor— Sabi of properties of which a 
receiver has hern appointed without leave of the 
Court appoudmcf turn, if absolutely raid w voidable 
— "Leave) if necessary for attachment" and sale of 
properties of which a receiver A m been tip printed bat 
of i which he has not taken possession. 

'*4 and B, who had executed three mort- 
gages in favour of C, sold their equity of 
,, redemption in the mortgaged properties 
j pit)', after the same had been purchased 
pimmmi) by C of a sale held in mec0imi, 


v The Secretary of State for India. 

of a decree which C had obtained against 

1 and B on a claim quite independent of 
the mortgage . The mortgagors’ applica- 
tion to set aside the sale to C w$$ ifis- 
missed by the Appellate Court and, the sale 
confirmed In the mortgage suit which 
C instituted against A and B, V 
was allowed to appeal and it Was 
contended on his behalf that C held 
Lin pioprrhcs which he had purchased as 
n trustee for the mortgagors and that D, 
as purchaser of the equity of redemption , 
was entitled to redeem on in counts being 
taken as between a tiustcc and a bene- 
ficiary t 

Held — That the mortgagors' application 
to set aside the sale to C having been dis- 
missed and the sale confirmed, the equity 
of redemption passed to C and no right 
was left tn the mortgagors which they 
could transfer to I) ; and that, in the cir- 
cumstances , the lattei could not contend 
that G held the property as a trustee for 
the mortgagors. 

Held, also — That Or. H4, r. 14 of the 
Civil Procedure Code of 190ft Is confined to 
claims arising under the mortgage and docs 
not apply to a rase where the sale takes 
place in rveeiitwn of a decree for money 
upon a (laun not arising under the mort- 
gage. 

Ramlm Dkbi v 1{ \.m Lochw SarkaR (2) 
and h’HiAHUMvi. v. Dhm (3* considered. 

Where in a mortgage suit an order was 
made appointing a receiver, but before the 
rcccicir took possession, the properties 
werq sold in execution uf a decree in an- 
other suit, the leave of the Court which 
appointed thv receiver not having been 
previously obtained. 

Held — That the rule that possession of 

(g) 5 B. L. R. 4S0 (1BT0j, 

.* (8) L. B. 881. A. 28 : 8. C. T. h . B, 88 Cal. 

2»6( 9C, W. N. 201 (WH1. 
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a receive? may not be disturbed without 
leave, does not apply , so far as third parties 
are concerned , «nt»Z a receiver has been 
actually appointed and is in actual pos- 
session . « 

Held, also — That a sale of properties of 
which a receiver has been appointed , with- 
out leave of the Court which appointed 
him , is not void , 6w< only voidable , brth/r 
/o hr «c/ flwV/e by appropriate proceed - 
mg. 

liivixiA Ashtox r Mvftnwi Mom Dart 
( 17) aw/ Jv ax Vi L\n Jalax r Ihvoo Brnr 
(16) referred to * 

Held, also— That, m tin present case . 
Ihe mortgagors who had applied to set aside 
the sale on the ground , among others , Mat 
f/ic MfZc tniA /ie/rf without Uthmg the per- 
mission of the Court winch appointed the 
receiver , having subsequently abandoned 
that ground , /), //mi assignee , oowM «ot 
urge it again by way of defence to a suit. 

This was an appeal preieircd on the 
1st of Match 1020, against the decree of 
Rahil Hanpada Mazmndar, Subordinate 
Judge, 1st Point, of Zillah Mulimpur, 
dated ihe 19th oi Decembei 1919. 

The facts of the case will appear ftom 
the judgment. 

Babus Ham Ch Mozumdai , Pramatha 
Nath Bandopadhaya and Jyotir Mohun 
Bhattacherjee for the Appellant. 

Dr, V. N J . Mttter und Babus Bhupendra 
K. Chose and Sib Ch. Paht (foi Deputv 
Registrar) for the ResjKmdents. 

The JUDOMENT OF THE COURT VVSS as 
follows : — 

This appeal arises out of a suit upon 
three mortgages executed bv the De- 
fendants Nos. 1 and 2 in favour of the 

Plaintiff The mortgages were dated the 

• 

ii*> skll. j, inmm 

07) 110. L. J. 48»*4<H<IBlOh 


17th July 19R8 {for Rs. 5,000), 7th July 
1909 (for Rs 1 ,300) and 5th May 1910 (for 
Rs 1,362) respectively. A nine annas 
d arm oka ran right m JO mouzahrand also 
a fractional share of ihe wofraruri right in 
*2 of the mouzahs, and the jote mandah 
right in another filth mouzah) were mort 
gaged The Defendants Noe 3 and 4 
were purchasers of some of the properties 
long after the’ mortgages. 

The suit was ougmally instituted on the 
loth January 1918 against the mortgagor** 
(the Defendants Nos l and 2) and the 
transferees (the Defendants Nos 8 and 41 , 
and was laid at Rs. 11,114-10 as The 
Defendants *\os 1 and 2 dhtered appear- 
ance and filed written statement on the 
9th March 1913 The preliminary judg- 
ment was passed on the 4th November 
1913 and the preliminary decree on the 
22nd Decembei 1913 

Two days after the suit was instituted, 
i.c., ou the 17th January 1913, an appli- 
cation was mack 4 for the appointment of a 
receiver, and on the 5th May 1913 an order 
was made for the appointment of a 
receiver. On the 20th June 1913 one 
Jagabandlni Bose was appointed receiver 
On the 16th July 1913 the Plaintiff made 
•an application to the Court stating that 
Jagabandlni Bose was unable to work as 
receiver and that some one else should be. 
appointed m* his place On the 24th July 
1913 one Khettra Nath Pal was appointed 
receiver, and on the 26th August 1913 
possession of the properties was delivered 
to the ^receiver. On the 25th Julv 1914 
Khettna Nath was discharged from re- 
ceivership. 

Before the institution of the suit on 
the mortgages, the Plaintiff instituted four 
suits against the Defendants Nos 1 and 2, 
in the year 1912, three out of which were 
for rent in respect of the mortgaged pro- 
perties. The fourth suit was for mon^y 
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due to Plaintiff and wag brought in. the and 2 in the mortgaged properties was put 
Small Cause Court Bide of the Subordinate up to sale, and was purchased by the 
Judge’s Court. That suit Was decreed Plaintiff himself, on the 0th November 
against the Defendants Nos. 1 and 2. The 1913, who obtained possession of it on the 
decree was transferred to the Munsifs* J7th Julv 1914 

Court for execution, and m execution of the On the 22nd August 1915 the Defeml- 
decree, a nine annas share of durmoharart ants Nos. 1 and 2 sold their equity of re- 
interest of the 10 mouzahs which were demption to the Appellant The Appellant 
mortgaged was sold on the 12th July 19J3 on the 14th February 1916 applied to be 
for Rs. 1,002 the ostensible purchaser added as a party to the mortgage suit, 
being one Tmkan Bose. On the 17th The application, however, was rejected on 
March 1914, the Defendants Nos. 1 and account of some formal defect on the 18th 
2 applied for setting aside the sale and it February 1916. On the 23rd February 
was set aside by the Munsif who held that 1016 the application for being added as a 
Tinkari Bose was benamdar for the Plain- party was renewed, and it was again re- 
tiff, and the price fetched at the sale was Je cted on the 31st July 1916. The Appel- 
madequate. On appeal, however, the Dis- hint then moved the High Court against 
trict Judge set asicle the Munsif s judg- the older with the result that the Court 
raent and Confirmed the sale. On appli- ordered that he *be made a party and the 
cation to the High Court a rule was issued, objections of both parties may be heard 
to set aside the order, but it was discharg- The main objection of the Plaintiff was 
ed on the 23rd November 1914. On the that the Ajipellant. did not purchase an\ 
8th August 1914 possession was delivered interest in the projiei ties so as to entitle 
to Tmkari Bose. On the 7th September him to redemption of the same The Ap- 
1914 Tinkari Bose applied to be made a pellant’s principal contentions were first 
party to the mortgage suit and he was that the purchase ostensibly made in the 
made a party on the 14th November, 1914. name of Tinkari Bose was really made by 
On the 18th October 1915 Tinkari exe- (he Plaintiff, Tmkari being merely his be- 
en ted a conveyance of t^e properties pur- „amdar , secondly, that under the circum- 
ctaased by him in favour of the Plaintiff. stances the Plaintiff was really a trustee 
fn execution of one of the 'rent-decrees for the mortgagors, and the Appellant was 
obtained by the Plaintiff against the Dc- entitled to redeem on accounts being taken 
fend ants Nos. 1 and 2, theft, mourasi in- between a trustee and a beneficiary; and 
terest in two of the mortgaged properties thirdly, that the equity of redemption 
were put up to sale on the 25th May 1915 having been sold at a time when the 
and was purchased ostensibly by Tmkari receiver had already been appointed, and 
Bobo. * without the permission of the Court which 

tn execution of another rent-decree ob- appointed the receiver, the sale Was 
tained by the Plaintiff, the jote numdah altogether void in law, and that even, if 
interest of the Defendants Noe. I and 2 m voidable, it can he avoided in the present 
the lltb tnouzah mortgaged was put up to litigation. 

and was also purchased by Tinjcari The Court below overruled all these 
Bose on the 22nd January 1935. contentions of the Appellant. 

' .'.Jir execution of the third rent-decree •the first question for consideration is 
■ the mtchery bari of the Defendants Nos. 1 1 whether the purchase by Tinkari 


was 
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benami for the Plaintiff. The onus of 
proving benami & certainly upon the Ap- 
pellant. 

The Appellant relies (among other 
things) upon the observations in the judg- 
ment of the Munsif, dated the 17th March 
1914 setting aside the sale, and in the 
order of the High Court, dated the 28nl 
November discharging the rule. The 
Mnnsif held that Tinkari was “ decree- 
holder's mail and the property was pur- 
chased in his benami ,”* and further that 
“ Tinkari Bose is a mere brnamdar which 
fact is not challenged hv tha decree-holder 
or auction-purchaser He also found 
that there were irregularities in the pub- 
lication of the sale and the properties were 
sold at an inadequate price The order oi 
the Munsif, however, a& stated above, was 
set aside on appeal by the District Judge 
on the 29th May 1914 The learned 
Judge did not consider .the question’ of 
benami, but held that the propeitieB weie 
not sold at an inadequate price and the 
judgment-debtors had not sustained sub- 
stantial loss and accordingly decreed the 
appeal and confirmed the sale. The High 
Court in discharging the rule (granted loi 
setting aside the order of the District 
Judge) observed that while the mortgage 
suit was pending the decree-holder “ exe- 
cuted his monev-decree and m execution 
purchased some of the mortgaged pro- 
perties himself.” As contended on behalf 
of the Respondent, the order of the Munsif 
having been set aside by the District Judge 
on appeal, the Appellant cannot rely upon 
the observations of the Munsif On the 
question of benami, nor can lie rely upon 
the ^observation of the High Court as it 
was merely a statement of facts and not 
a decision upon tbe question, no question 
of benami having been raised or consider- 
ed by it. It appears that separate appeals 
were preferred by the Plaintiffs and Tin- 


Kari against the order of the Munsif to the 
District Judge, but as stated above, the 
judgment of the District Judge proceeded 
only upon the "question whether substan- 
tial loss had resulted to the mortgagor by 
the sale. There is no reference to the 
question of benami in the judgment, and 
it does not appear that the question of 
benami was, raised before the Appellate 
Court All that can be said is that the 
fact expressly spited lq the judgment ol 
the Munsif, viz., that Tinkari w T as benam- 
dar was not challenged by him or the 
decree-holder (the Plaintiff), befoie the 
"Munsif, noj before the High Court as the 
statement of facts quoted above indicates 
The Plaintiff has not examined linnselt. 

A 

He has, however, examinetUTinkari, and 
the latter says that he purchased the pro- 
perties w'ith his own money and was in 
possession until he com eyed the properties 
to the Plaintiff. There is no evidence 
that the purchase money belonged to the 
Plaintiff, but the Appellant relies upon 
various matters as showing the improb- 
ability of Tinkari being the real purchaser 
Tinkari, it appears, is a pleader’s clerk, 
his earnings, according to his own account, 
are about Its. *fiO per month. He says 
lie has some 10 bighas of lakh ( raj land anil 
HI bighas of jamai lands, but the lands are 
recorded in the record-of-nghts m the 
names of his brothers. He never saw the 
disputed niouzali and did not make am 
enquiry about the condition and income 
of the mouzabs before the purchase He 
says l*e had' about 1,525 rupees at the 
housed of Atul Babu, pleader, whom lie 
served as clerk. This Atul Babu has not 
been examined. The incumbrances on 
the properties amounted to Rs 14,400 
There w’ere some costs in taking deliver! 
of possession and a criminal case cost 
about Rs. 200. It k improbable that a 
person like Tinkari would purchase the 
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properties at Rs. 1 ,002 witfi such heatv 
liabilities when admittedly he made no 
enquiries about them. The learned Sub- 
ordinate Judge, however, Rays that he w si« 
m the habit of purchasing properties at 
auction-siiles foi selling them al a profit 
But Tinkan speaks of only one such pur- 
chase- a fawtfw, and that he subsequently 
sold it Tt does not appear w hat the value 
of the property was 

The properties jpurchased by Tinkau at 
the sale hold in execution of the tumuli 
Cause Comt deciee, as well as at* the salc^ 
held in execution of the lent-dcnces, were 
all sold by him Jo the Plaintiff for Rs. 1 ,10l 
by a kobahi, dated the Ittth October 1910 
There is an endorsement ot payment °1 
the consideration on the KobnUi by the Sub- 
Registrar It is to be observed that m 
the conveyance, it is stated you shall be 
entitled to take from my Tehmldar Tai- 
bati Chinan Rose the balance of the Lchbil 
in lus hands” The amount of cash 
money m the hands of the Tehsildar is not 
stated. Such a provision is extraoidmary 
and is only consistent with the document 
being a release by a benamdar m favoui 
of the ical owner. Tmkari admits that 
there was no account of arrears due from 
the malial before the sale to tj ] e Plaintiff 
and the price was settled by making a 
rough account of income and, expenditure 
and he does not remember if he saw that 
account. One Kunjo Patnaik who took 
delivery of possession is said to have been 
in the service of Tmkari. Kunjo is ad- 
mittedly now a clerk qf TarinP Babu, 
pleader, eon of the Plaintiff Tmkari 
says that Kunjo was in his service for 
about a month after delivery of possession 
of the properties. The delivery of posscs- 
aioh took place on the «th August 1914. 
The Appellant has produced two post 
cards which go to show that Kunjo wan 
Acting after September 1914 and up to the 


time when Tinkan executed the convey- 
ance to the Plaintiff. The first post card 
(Ex B) is dated the 15th November 1914 
written by Kunjo to Boloram Mahto, ad- 
mittedly a servant of the Plaintiff and m 
charge of the cufchery bari after Plain- 
tiff's purchase of the euLrhcry. In that 
post curd Kunjo wrote as follows . — ” Do 
not he anxious for your salary and footl- 
ing charges Defray those expenses from 
yom pocket now I shall go there as 
soon ns T can add on my arrival there I 
shall pay your salary and other dues 
The second post card (Ex. BO is dated 
P)th December R)f4 and is also written by 
Kunjo to Boloram. It advises the remit- 
lance of Rs 2 by money order for foodmg 
charges of Boloram and then stales . ” You 
should guard the fuel and timber and make 
enquiries if any one commits theft. Tell 
Tarak Babu (the Defendant No. I) not to 
euY paddv from ]the mj jotc lands of Jadia, 
and if he cuts forcibly, make two or three 
poisons witnesses, a criminal ease shall 
have to be instituted against him Tarak 
Babu is defeated in the High Point so he 
has no title to the Milage.” 

There is another post card, dated the 
25th October purporting to be written by 
Jlmreswai Sen to Kunjo, m which it was 
stated that master had gone to Calcutta, 
and« requested Kunjo to keep the house 
and the timber and fuel m the charge ot 
Bal a i (Boloram) Mahfo, gave directions 
if anything ” untoward” happened, and 
also directions about some block of stones 
for constructing a granary Tbe Coiirt 
below r says that the genuineness of tbe 
post cards h&s not been satisfactorily 
proved and even if genuine they do not 
go to prove much for the Defendant. 
Jharenwar denies that the post card (J5x 
B2) f was written by him, but the Defend- 
ant Tarak says that it is in the hand- 
writing of dharemvar., and Exs/S and Bi 
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ai;e in the handwriting of Kunjo. There 
is nothing suspicious about the appearance 
of these post cards, and the contents arc 
such as are likely to bo written to the per- 
sons addressed. Kunjo who is in the ser 
vice of Plaintiff’s son has not been exa- 
mined, Tf, as Tinkari says, Ivuujo was 
in Ins service only for about a month after 
the 8th August 1911, it is difficult to sec 
why he was wiitmg letters to Boloram 
about his saluiy and about the mahal m 
November or December 1914, nor ag an 
why Kunjo should write letters about the 
payment of salary of Boloram or ask bun 
to look after the affairs^of the mahal hem- 
mg in mind the fact that Boloram was 
the Plaintiff’s servant and m charge of 
only the cutchery ban which alone had 
been purchased by the Plaintiff at that 
time. 

These post caids indicate that at the 
time when they were written, the Plain- 
tiff was the ownei of the properties (which 
was long before the conveyance by Tinkai t 
lo the Plaintiff), and that Kunjo, Bolo- 
lam and Jhareswar wete all agents for and 
acting for the Plaintiff 

The Defendant No 1 Tarak sa\* that 
he came to the Plaintiff at Midnupur foi 
compromise when the appeal m the case 
for setting aside the sule was pending 
befoie the District Judge, and that the 
Plaintiff at that time had agieed to give 
up the properties if the moitgage debt and 
also the decretal debt (under the Small 
Cause Court decree) were paid to him, Tt 
is said that Tarak came with one Anukul 
Babu to see the Plaintiff m that connec- 
tion. This Anukul Babu, ha* not been 
examined. But the Plaintiff has not come 
forward to deny the facts stated by Tarak. 

Then again the Defendant examined 
some witnesses to show that there was 
some dispute as to the rents payable (about 
hiHs and interests) and about rent- 


BhCRANKBWAR Ml'lUV. 

receipts being granted in the name of 
Tinkari, that they came to the Plaintiff 
for settlement and that Plaintiff gave cer- 
tain orders in „ that connection. This ri 
said to have taken place before the Plain - 
tiff’e purchase from Tinkan The Point 
below has disbehe\ed the eudenee of 
these witnesses The witnesses are ten- 
ants of the mahal , and the Appellant lias 
got a seven annas share m the mouzahs 
The same tluug, liowe\or, maj he sail ol 
tlie witnesses fo* the Plum tiff who denied 
that there \vae any such dispute, as the, 
Plaintifths the ownei oi a nine annas shaie 
pt the mouzahs. However that may be, 
the witnesses for the Defendant woic exa- 
mined J’lom the 4tli to the 9th Decembei 
wdien all those statements were made 
The Plaintiff’s witnesses weie examined 
on the 10th and 11th December and jet 
the Plaintiff did not come forward to denj 
them An explanation is attempted in 
this Court, viz,, that the Plaintiff’s 
daughter was seriously ill at Calcutta and 
ho had to come awuj. But assuming that 
was true, theie was no application for ad- 
journment of the case , noi anj applica- 
tion foi examination hj (’ommissionei 
There is no doubt that the onus of prov- 
ing benami was upon the Defendant, but 
after the definite statements made by the 
Defendant’s witnesses as to the Plaintiff's 
dealings wijffh the proper tj indicating that 
he was the ownei of the piopeity, the 
Plaintiff, we think ought to have examin- 
ed himself and denied those statements on 
oath. ^Tlieie is also no explanation why 
Kunjo who m stated above is the clerk of 
the Biaintiff’fl son was not examined b\ 
the Plaintiff. We do not think the Court 
below was right in rejecting the eridonce 
of the Plaintiff m the manner it has done 
As to the alleged admission made by 
the Plaintiff that Tinkari was his benumb 
clar , and that the tenants should accept 
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dakhilm in his name, it looks* at first sigl/i 
as improbable, because the real owner, 
if he wants to retain the benami character 
is not likely to give out. that he is the 
real owner. But if, what the Defendant 
No. 1 Tarak and the witnesses state, viz., 
that they came to the Plaintiff for settle- 
ment be true, the very fact that they 
came to the Plaintiff for that purpose 
before he purchased the pfoperty from 
Tinkari would indicate that the persons 
concerned knew ‘that Tinkari was the 
benamdar and Plaintiff was the real 
owner. It is also euggested on behalf of 
the Appellant that the mteniewg spoken 
to by Tarak ‘and other witnesses took 
place after the proceeding for setting aside 
the sale had been ’disposed of by ^ the 
Munsif, atid’in which the fact that Tin- 
kari was the benamdar for the Plaintiff 
was not challenged by Tinkari or by the 
Plaintiff. There is some force in this sug- 
gesiion. 

It is true that the dnlchihs wqre grant- 
ed to tenants in the name of Tinkari, and 
Tinkari was sued for rent by the landlords 
to some of which the Appellant (as a co- 
owner of the mahal) was a party But if 
the purchase by Tinkari ,\vas be mi mi for 
the Plaintiff, the papers would stand in 
the name of the benamdar In order to 
keep up the benavv character. of the tran- 
saction as is usual in eucli cases. The 
landlords sued the person who was the 
ostensible purchaser and there is nothing 
to show that they were aware that Tinkari 
Wag not the real owner. Besides they had 
no interest in raising a dilpnte as tp who 
was the real purchaser, as they would get 
de&ee for rent whether it was brought 
aggfaa t the benamdar or the real purchaser, 
jfe cliiim for rent prior to the date of 
hiandtaso appears to have, been contested 
Tinkari and the decree directed that 
he would not be .liable for the period prior 


to his purchase. But any defence neces- 
sary to be set up on behalf of the purchaser 
would be set up in the name of Tinkari, 
the ostensible purchaser. Tt appears that 
9ue Ramkalpo Ganguli bid at the sale up 
to Rs. 1 ,000, and Tinkari hid up to 
Rs 1,002. This Ramkalpo appears to 
have been the am-mukhtear of the Ap- 
pellant’s estate at the time of the sale, 
though he was dismissed subsequently. 
The Appellant again expressed his willing- 
ness to purchase the properties a little 
before proceedings were taken for setting 
aside the sale All these facts, however, 
are consistenfwitb Tinkari being a bniani- 
dor and they only go to show that the Ap- 
pellant was desirous of purchasing the pro- 
perties, as he has a seven annas share in 
the properties and he did, as a matter of 
fact, purchase the equity of redemption 
from the mortgagors on the 22nd August 
19J 0 

The opinion of the trial Court upon the 
question of credibility of witnesses is cer- 
tainly entitled to great weight, and the 
question of benami is not to be decided 
upon suspicion. But the learned Sub- 
ordinate Judge hag not, we think, given 
due weight to the circumstantial evidence 
and the probabilities of the case pointed 
out above in considering the evidence of 
the witnesses, and the inference arising 
from the absence of the Plaintiff and 
Kunjo ' from the witness-box. On the 
whole we are of opinion that it was the 
Plaintiff and not Tinkari who was the real 
purchaser. 

Thd next question is whether the Plain- 
tiff having purchased the property in exe- 
cution of a money decree was a trustee for 
the mortgagors. 

See. 99 of the Transfer of Property Act 
provided that where a mortgagee in fete- 
entihn of a decree for the satisfaction of 
any claim whether arising "finder the 
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mortgage or not attaches the mortgaged 
property, he shall not be entitled to bring 
such property to sale otherwise than by 
instituting a suit under sec. 67. The Full 
Bench in the rase of Asutosh Sihdar v. 
Behari Lai Kirtania (1) held that a sale 
held in contravention of the provisions of 
sec. 99 of the Transfer of Property Act 
is not a nullity, but an irregular sale liable 
to be avoided merely on the proof that the 
terms of the section had beeu contravened. 
Under Or. 34, r. 14, however, the rule is 
confined only to claims arising under the 
mortgage. Heie the sale* took* place, on 
the 12th July 1913, (after Or. 34, r 14 
was enacted) in execution of a decree for 
money upon a claim not arising under' the 
mortgage. But the learned pleader for 
the Appellant relies upon the principle of 
equity enunciated by Macpherson, J., in 
Kamint Debi v. Ram Lochan Sarhar (2) . 
and recognised by the Judicial Committee 
in the else of Khiarajmal v. Dunn (31. Tn 
the former case. Macpherson, J , In 1 1 that 
the mortgagee cannot properly, in c\ ’tui- 
tion of a simple decree for money, the re- 
payment of which is secured by a mort- 
gage, attach and sell the mortgagor’s 
equity of redemption in the property 
mortgaged, but if he does so, and pur- 
chases it himself, he becomes a trustee for 
the mortgagor, against whom he cannot 
acquire an irredeemable title. This case 
came up for consideration before the Judi- 
cial Committee in Mahabir Prasad v. Mac- 
naghten (4), where their Lordships observ- 
ed that ii was probable that m the case of 
Kamirii Debi v. flam Lochan (2), the mort- 
gaged had not obtained leave from the 
ft) L fi. B, as 0 * 1 . 01 1 b. c. 11 o. w. N. 1011 
IF. B.l (.18071. 

> 8 B. fi. R. 450 08701 

(3) Ik E. 32 1. A. 23 s a. o. 1. B. 33 Ottl„ 

*9f»jg*G. W. ». 901 <1804). 

14) fi. & 46 fi, A, JOT : *<«, J, t, a, 18 Oa). 
068 11889), 


Court to purchase, and that leave to bid 
puts ah end to the disability of the mort- 
gagee, and puts him in the same position 
fie any independent purchaser. See also 
Mahomed Mira Ratathar v. Sahvasi 
Vijaya Raghunadha (5). The learned 
pleader sought to distinguish Mahabir 
Prasad's case (4) on the ground that there 
Ihe mortgaged 'propeitv itself was sold, 
and not merely the equity of redemption 
This distinction was also* sought to be 
drawn by the High Court m that case. 
But their Lordships after referring to the 
argument of Mr. Doyne based upon the 
decision of Macpherson, J.* in K a mini 
Debi’ S' case (2) that “ the Respondents 
must be held to have purchased as trustees 
for the Appellants ” observed ,r, the same 
argument which is not raised in the plead- 
ings seems to have been addressed to the 
High Court, who in their judgment dis- 
lingmsh between that case and the pre- 
sent, on the gioiwul that m the funner, 
the mortgagee did not pin chase the mort- 
gaged property, hut the moitg.ig.u V equd v 
of redemption Then l.oulslnps cannot 
regard that explanation as satisfactory. 
Tt appears to them to he probable that, in 
the case refeired to, the moitgngee had 
not obtained le’ave from the Court to pur- 
chase. The report does not state that he 
had : and the’ reasoning of the learned 
Judge, and the mass of authorities by 
which* he supports it, have a direct bear- 
ing upon the case of a mortgagee purchas- 
ing without leave, and in that view of the 
facts his Reasoning *is intelligible and logi- 
cal. Learve to bid puts an end to the dis- 
ability of the mortgagee, and puts him 
in the same position as any independent 

(3) 6 B. L. R 450 (1870). 

14) fi. a. 16 X. At 107 . s. c. I. fi. a 16 Cal. 

802 (1880). 

16) I. fi. R. 23 Mad. 327 : %C. 4 C. W. N. 

828 {f. O.) 11890'. 
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purchaser. If the decision of Macpher- 
son, J. , proceeded on the footing that the 
mortgagee had obtained leave, their Lord- 
ships are not prepared to assent to i$. 
On that footing it appears to them that 
purchase of the equity of redemption by 
the mortgagee at. a judicial sale would have 
the same effect against the moitgagor as 
the purchaser of the mortgaged property. 
Much lelianee is placed on the case of 
Khiarajm.nl t Diam (3), where Lord 
Davey observed “ Their Lordships 
throw no doubt on the principle which has 
been acted on in many caseR in India, that, 
a mortgagee cannot by obtaining a money 
decree for the mortgage debt, and taking 
the equity of redemption in execution re- 
lieve himself of his obligations as mort- 
gagee *or deprive the mortgagor of his 
right to redeem on accounts taken, and 
with the safeguards usual in a suit on the. 
mortgage ” Tt is to be noted that these 
observations of their TSoulships had refei- 
ence to the case of a purchase by the 
mortgagee in execution of a money decree 
for the mortgage debt deferring to the 
fact that the lower Court had made a de- 
cree for redemption pf the whole estate 
on the ground that “ the mortgagee could 
not acquire the equity ' of redemption 
directly or indirectly by purchase at a 
Court sale except by a sui't brought on the 
mortgage on accounts taken and time 
specially allowed for redemption, it was 
observed : — “ Their Lordships cannot con- 
cur in this view which they thank is based 
on a misapplication of a sound principle 
of equity,” and then after stating that 
their Lordships throw no doubt on the 
principle which had been acted on in manv 
cases in India (quoted above) observed 

“ But In suit No. 160 of 1878- 

the debt sued for was not the mortgage* 

(8) n. ». 82 I. A. sf3 : s. o. t. L. It 32 fob 
296 [ 9 0. W.N, 2O1UU04), 


debt. The creditors were different and the 
debtors were different, and the debt does 
not appear from the plaint to have been 
secured by a mortgage.” It appears 
therefore that the principle which had been 
acted upon in many cases in India in their 
Lordships’ opinion was not applicable to 
cases where the debt, was not the mortgage 
debt. 

In Martand v. Dhondo (6), where the 
mortgagee in, execution of a money decree 
attached the mortgaged property, and 
without notifying or disclosing his mort- 
gage lien* caused the properties to be sold, 
and without obtaining leave from Court to 
bid at the sale, purchased some of the pro- 
perties benami at an under value, it was 
held that thc t sale was rendered nugatory 
not by the provisions of sec 204 (though 
permission to bid granted under that sec- 
tion might have validated the purchase) 
but, by tbe impossibility of a mortgagee by 
such saks and purchases freeing hinwelf 
from the liability to be redeemed The 
learned Judges referred among other cases 
to 1 ihvr/obaltij Das.fi v Shama Charan 
Bose (7) and Kammi v. llain Lochan (2), 
but did not refer to Mohabir Prosad v 
Macnacfhten (4), nor does it appeal to have 
been cited in argument. 

In tbe case ol Mayan Pathati v. Paku- 
inn itf), the question for decision was 
whether a sale in contravention of sec. 90 
of the Transfer of Property Act was void 
or merely voidable and it was held that it 
was the latter. There is an observation, 
However, that "notwithstanding the con- 
firmation jt may be that the sale in ques- 
tion cannot affect the right of the Appel- 
lants owing to the impossibility of the Rc- 
( 2 i r> n. h n ir>o us 7 o 

(4) L. R. 16 I. A. 107 t *. c. I. t . R. 16 Cal. 
, 683 ( 1889 ), 

(61 T. t: R, 22 Bom. 094 #897), 

17 1 1. L. R, 1 CW. 887 (18171. 

(8) r. D, B 22 Mod, 841 (1890), 
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spondent as mortgagee freeing himself by 
such a sale and purchase from the liability 
to be redeemed. Martaml v. Dhondo 
(6).” In that case the sale was in con- 
travention of the provisions of sec. 99 of 
the Transfer of Property Act. 

In a later case Dharanikota Venkayya 
v. Budharazu Surayya (9), the Madras 
High Court declined to lollow the decisions 
in Karmm Debt v Ram Locluin (2) and 
Martand v. Dhondo (G) In the case of 
Abdul Rashid Khan v DihukJi Rai (10), 
where the equity of redemption was not 
sold in execution of a mpney* decree ob- 
tained for the mortgage debt, Stanley, C 
J. and Burkitt, J., obseived “independ- 
ently of the provisions contained m sec 
99 ot the Transfer of Property Act, we are 
not prepared to hold that* a mortgagee u 
precluded by law from purchasing the 
equity of redemption and treeing hirn^el: 
from Ins liability to be redeemed provided 
that the purchase is earned out m com- 
plete good faith and no advantage is taken 
by him of his position as mortgagee We 
are not aware of any principle upon which 
such a sale can be impeached merely on 
the ground that the purchaser was a rnoit- 
gagee of the purchased property ” Tn a 
later case, Lai Bahadur Stngh v Abha- 
ram Singh (11), a Pull Bench of the Alla- 
habad High Court were of opinion thaf if 
a mortgagee brings the mortgaged* pro- 
perty to sale in contravention of the piovi- 
sions of sec. 99 of the Transfer of Property 
Act, such sale is not void, but merely 
voidable. Stanley, C. J., observed : * 1 It 
seems fjO me that if the equity of redemp- 
tion is sold in execution of a decree and 
purchased either by a third party, or by a 

(2) 5 B, L. R. 460 (1870). 

(61 h n. B. £2 Bom. 024 (1897). # 

*9) T. {*. B. 30 Mad. 862 U9G7). * 

(10) I. D. R. 27 All. 617 (1905). 

(11) 1, fc B. 87 AU, 166 (ft B<) (1015), 


mortgagee with the leave of the Court, the 
equity of redemption is transferred from 
those persons who previously held it to the 
purchaser and that the result is that if 
’’the sale is neither void nor set aside, there 
is no longer a right to icdeem left m the 
previous owners of the equity of ledemp- 
tion.” The question m these cases was 
whether a sale m contravention of sec. 99 
of the Transfer of Property Act is a nullity 
— a question which was t settled in our 
Court by the decision of the Full Bench 
in Asutosh»Sikdar v Behan Lai (1) But 
in Poncham Lai v Kishun Prosad (12), 
Woodroffe aryl Casporsz, J,J., observed 
that it was a well-established principle 
that a purchase by the moitgagee of the 
equity of redemption constitutes him a 
trustee for the mortgagor, that lie does not 
(unless there has been a release of the 
equity of ledemption oi other cncumstance 
which in law r would bar his right to re- 
deem) acquire an irredeemable title, and 
that the mortgagor is under no necessity 
to have tlic sale set aside first, in order to 
be entitled to redeem the property. But 
in that case although the property was sold 
in execution of a money decree (on a roka) 
it was governed by the provisions of sec. 
99 of the Transfer of Property Act which 
was then in force. On the other hand, 
Mookerjee and Beachcroft, JJ , m the 
case of Bharat Uamanuj Das v. Ishan 
Chandra (13) held that a mortgagee can 
purchase an equity of redemption at a sale 
held in execution of a money decree ob- 
tained by a stranger against the mortgagor 
and th$t he does not hold the equity of 
redemption as a trustee for the mortgagor 
and for his benelit The learned Judges 

(1) T. Ii. R. 36 Cal. 61 . s. c. U C. W, N. 1011 
(F. B.)(10O7>. 

(12) 14 C. W. N, 679: s. c. 12 C. L, J. 674 
(1910). 

(13) 27 0. U J. 431(1917). 
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dissented from the case of *Eru$appa Muda- 
liar v. Commercial and Land Mortgage 
Bank, Ltd. (It) and distinguished the case 
of Pancham Lai v. Kishun Prosad (12) on 
the ground that it was a case of a puri 
chase by the mortgagee in contravention 
of the provisions of sec. 99 of the Transfer 
of Property Act. The case of Pancham 
Lai v. Kishun Prosad (12) came up for 
consideration before the Full Bench in 
Vttam Chandra Daw v Ra-j Knshna Dalai 
(15). It is contended for the Appellant 
that the principle of equity wan recognized 
in that case, but could not bo given effect 
to having rpgard to the £orur> in which 
the suit vas lnid The equity of redemp- 
tion in that case was sold m execution of 
a decree ypon a claim not arising under 
the mortgage, but the principle of equity 
was considered on the assumption that 
the sale was held in execution of a decree 
arising under the mortgage One of the 
learned Judges (Mookeriee. J.) expressed 
his opinion that there was no such equity 
The other .fudges did not express any do 
finite opinion as the suit was not one 
framed for enforcing the trust, if any, noi 
brought within the period of limitation 
prescribed for such a* suit. It cannot 
therefore be said that the Full Bench de- 
cided the point raised before us. 

But the principle of equity enunciated 
by Maopherson, J., in Kamim Debt's case 
' (2) wsb with reference to a simple decree 
for money, the repayment of which is se- 
cured by a mortgage. In the case of 
Khiarajmal v Diam (3) also, Lord Davev 
referred to the principle of equity as ap- 

(2) 6 B. h. R. 450 (1870). 

(3) b. R, 82 I. A. 38 5 s. c. 1. L. R. 32 Cal. 
200 1 »G W. N. 201(1904), 

(12) UO. W. N.6J01 a. c 12 C. L. J. 674 
, 119101, * 

(141 t, t, R 23 Mad. 377 (18991. 

(16) I. L. B, 47 Cab 377 ! «. c. 24 0. W. N. 2f» 
(F.B,) (1919b , » 


phcable to cases where the equity of re- 
demption is sought to be taken in execu- 
tion of a money decree for the mortgage 
debt In the other cases cited above there 
was either a contravention of the provi- 
Bioif-i c f sec. 99 of the Transfer of Property 
Act (in cases decided before Or. 34, r. 14 
was enacted) or no leave to bid was ob- 
tained by the mortgagee. 

It is unnecessary to consider in the pre- 
sent case whether the principle of equity 
is applicable to such cases. In the pre- 
sent case the equity of redemption was 

sold m execution of a decree for monev 
« 41 
upon a claim quite independent of the 

mortgage. The leave of the Court was ob- 
tained by the mortgagee to bid at the 
sale The judgment-debtors applied for 
setting aside the sale but the application 
was dismissed by the Appellate Court, and 
the sale was confirmed The equity of re- 
Memption passed to the purchaser, and no 
right was left in the mortgagors which 
they could transfer to the Appellant. The 
Appellant in these circumstances cannot 
contend that the purchaser held the pro- 
perty as trustee for the mortgagors, assum- 
ing that the Appellant as a Defendant can 
set up the trust as an answer to the suit 
without bringing a suit to enforce the 
trust, if any. 

«We are accordingly of opinion that the 
second contention must be overruled. 

The third contention is that the sale 
having been held at a time when a receiver 
was appointed, without the permission of 
thq Court which appointed the receiver, 
the sale is void, at any rate is voidable and 
can be deckled invalid in the present suit. 

As slated above, an, application for ap- 
pointment of a receiver was made on the 
17th January 1913, and an order was made 
'Ipr the appointment on the 5th May 1913- 
the 20th . Tune 1913 an order was made 
.for appointing Jagahaudbu Bose as re- 
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Nos. 1 and 2 from possession and deli 
very of possession to the receiver. The 
Plaintiff on the 16th July 1913 put in a 
petition to the Court stating that Jagti- 
bandbn was unable to work, and prayed 
that one Khetra might be appointed 
receiver. Khetra was appointed receiver 
on the 24th July 1913, and the Nazir was 
directed to deliver possession to Khetra 
by removal of the Defendants Nos. 1 and 
2 from possession. But* the sale had taken 
place on the 21st July J 91 3 befoie Khetra 
was appointed It is contepded, however, 
that the order for appointment, of Jaga- 
bandhu as receiver was made before the 
sale (on the 5th May L913) and Khetra 
was appointed in his place, that the legal 
effect of the appointment was to vest the 
estate in the receiver and the legal pos- 
session must be taken to have been with 
tho receiver, though no actual possession 
was taken until Khetia was appointed on 
the 24th July 1913. 

As there was no order for security being 
given by the receiver, the order for ap- 
pointment had the effect of vesting the 
estate in the receiver as between the 
parties to the suit, i.e., as between the 
mortgagor and the mortgagee. But in 
the first place, the Plaintiff, though he 
wan the mortgagee, obtained the deoree in 
the Small Cause Court not as a mortgagee, 
but as an ordinary creditor, and as such 
stood in the same position as a stranger 
to the suit. Now the rule that " the pos- 
session of a receiver may not be disturbed 
without leave, does not apply, so far at 
least as third persons are' concerned, until 
a receiver has been actually appointed , and 
is in actual possession. It is riot enough 
that an order has been made directing the 
appointment of a receiver. Until 
pointment has beep perfected afdv; 
receiver is actually in possession, a cantor 


tion. The order appointing a receiver is 
for the benefit of the parties to the aclion. 
It does not affect third persons until tho 
appointment is completed and perfected. 
An execution creditor may therefore seize 
chattels after an order has been made ap- 
pointing a receiver on lus giving security 
but before the security has been given pr 
possession taken.” [See Kerr on Re- 
ceivers, 7th Edition, 195-196; Kami Lai 
Jalan v. Manoo Bibi (16)]. In the next 
place, the sale held without the leave of 
the Court which appointed the receiver 
* was not void, but was only voidable. Re- 
ference was made to High on Itecoiveis, 
4tii Edition, page 1,67, wheic it is stated : 
” Even though an execution has been 
levied upon the propeily before the ap- 
pointment ot the receiver, it* is held that 
there cannot be a lawful sale under such 
execution without leave of the Court ap- 
pointing the receiver .... And the sale 
under executi&n of the equity of redemp- 
tion of premises which are m the posses- 
sion of a receiver pending a foreclosure 
suit is void and no title thereunder passes 
to the purchaser.” The property m the 
cases referred 1 to in the above passage, 
however, was in the actual possession of 
the receiver. In our Court, moreover, 
sales of properties in the possession of the 
receiver without leave of the Court which 
appointed the receiver have not been 
treated as void, but as voidable. In the 
case of Livtnia Ashton v. Madhab Mani 
Dasi *(17), it was observed : ” A purchaser 
of shch property (in the hands of a re- 
ceiver) at an execution sale buys at his 
peril and the sale may be cancelled upon 
an appropriate application to the execu- 
tion Court,” and in Kami Lai Jalan v. 
Manob Bibi (16), the learned Judges said : 

(16) 89 0. L. 3. 404 (1819). 

- (1?) II 0. h, 3, 409, 494 (1910). 
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“It jb further clear that the 'sale held at 
the instance of the Maharaja was at the 
wcfst only voidable . ... in other words 
when property is in the custody of a re- 
ceiver appointed by a Court, a sale under 
an execution issued by another Court may 
be avoided by an appropriate process. 
In the case before us, no steps have ever 
hpen taken either by the receiver or by 
the beneficial ics for cancellation of the 
execution sale in which the Maharaja be- 
came the purchaser.*’ 

In the present case, it appeals from, the 
judgment of the High Court discharging 
the rale obtained by the Defendants* 
Nos. 1 and 2 m the proceedings for setting 
aside the sale, that the sale was sought 
to bo set aside on two grounds, one of 
which was that the sale was held without 
taking the permission of the Court wlucli 
appointed the receiver. 13 ut although the 
question was raised it was abandoned, 
and the mortgagors having abandoned the 
point, their assignee the Appellant can- 
not be allowed to raise if again by way 
of defence to a suit. We are accordingly 
of opinion that this contention also should 
be overruled. 

Although we are of opinion that the 
Plaintiff purchased the property in the 
benatm of Tinkari, the appeal must fail 
on our findings upon the other Jwo points. 

The result is that the appeal must be 
dismissed but w r e direct that each party 
his own costs in both Courts. 

C. Appeal dismissed. 


[CIVIL REVISION AL JURISDICTION.] 
Bulb No. 545 of 1922. 
Chattbrjka, J. Ashotosh Ohat- 

Panton, J. terji, Petitioner, 

' 1922, v. 

Heard, 16, August. Upbndka Chandra 

Judgment, Aioh, Opposite 

1 7, August. Party. 

Calcutta Rent *lct (111 of 19£Q, B. C.), see. IS, 
jansdictwu of President of the Tribunal to revise 
Rent Controller’s order fining the standard rent 
under sec. U (J) Pestdenfs jurisdiction to revise, 
if limited to standard rents fixed under sec lf> only 
— “Fix," meaning of. 

In respect *of certain premises let out 
“ after the first day of November 1918,’’ 
the Rent Controller, after a consideration 
of the evidence, determined the standard 
rent of the premises under see. 2 (f) (u) 
of the Rent Act On an application to 
the President of the Tribunal under sec. 
18,for revision of the Older, he held that 
revision under sec. 18 could be made only 
m cases where the Controller fixed the 
standard rent under sec. 15 of the Act 
and that hence the present order was not 
open lo revision by him: 

Held — That the order of the Rent Con- 
troller is liable to revision by the Presi- 
dent of the Tribunal under sec. 18 of the 
Act. The Act contemplates fixing oj the 
Stanford rent by the Controller even in 
cases not coming under sec. 15, in other 
words, in cases coming under sec. 2 (f) (ii). 

In the absence of any definition in the 
Act, the word “fix” means “ to settle,” 
“to specify” or “to determine,” and 
there is no sufficient reason for limiting the 
word to the case of settlement of the rent 
by the Controller, when there is no clear in- 
dication in the Act that the word is used 
in that restricted sense. 

This was a Rule granted on the 24th 
July 1222 against the order of Mr. S. C. 
Banerjee, President of the Tribunal (Cal- 
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cutfca Improvement Trust), dated the 
10th July 1922, refusing to entertain 
an application for revision of an order of 
the Rent Controller (Mr. B. D. Banerjee), 
dated the 28th September 1921 , fixing ^ 
standard rent. 

The material faclB of the case are as 
follows In certain proceedings under 
the Calcutta Rent Act, arising out of an 
appl cation to the Rent ( on troll tr by the 
tenant, for certifying the standard lent 
of certain promises, flic landlord stated 
that the premises were 1H out at a monthly 
rent of Rs* 70 and the tenant stated that 
it was Rs. 50 only. 

The Rent Controller, after a considera- 
tion of the evidence, came to the conclu- 
sion that the rent should not be more than 
Rs. 50 per mensem afid that the rent was 
fi\ed at this rate when the tenant came 
in, and he determined Rs 50 as the 
standard rent of the premises under sfec. 2 
(/) t ii) of the Act Both parties applied 
to the President of the Calcutta Improve- 
ment Tnbunal for revision under sec. 18 
of the Act, and he held that an application 
for revision under sec 18 could be made 
only in cases where the Rent Controller 
fixes the standard lent under the provi- 
sions of sec 15 of the Act, that as the 
Controller’ 1 s decision in the present case 
had been given expressh under* sec 2 
(/) (ti), he d*d not “fix" any standaid 
rent for the premises and that therefore 
the order was one which o#old not be re- 
vised by him under sec. 18. Against this 
decision the present Rule was obtained. 

Babu Awarcndra Nath Bose for the 
Petitioner. 

Babu Abinash Chandra Chose for the 

Opposite Party. 

The Judgment op the Cqtot as 

follows ;~ 

This Rule arises out of proceedings 


•under the Calcutta Rent Act, and the 
question involved is whether the Presi-* 
dent of the Tribunal is right in holding 
that an application for revision under sec • 
18 of the Act could not be made in thjis 
case because there was no decision of the 
Controller fixing the standard rent. 

The landlord stated that the premises 
were let ou t t at a rent of Rs 70 ; the ten- 
ant, on the other hand, stated that it was 
Rs 50 only The tenant applied to the 
Rent Controller for certifying the standard 
rent. 

The Rent Controller after a considera- 
tion of tlje evidence carpe to the conclu- 
sion that the rent «hoiild not be more than 
Rs 50 pei month. inclusive of taxes, and 
that the tent was fixed at jtlus rate when 
the applicant came in, and he made the 
following order: "Rupees fifty inclusive 
of taxes is therefore the standard rent of 
this poition (eastern) of the premises 
occupied by the applicant under sec. 2 
(f) (it) of the* Act ” 

Both parties applied to the President of 
the Tribunal under sec 18 of the Act, and 
he w as of opinion that an application for 
revision under sec 18 could be made only 
m cases whole the Rent Controller fixes 
the standard rent under the provisions of 
sec 15 of the Act, that as the Controller's 
decision ui the present, case lias been given 
expiossly under sec 2 (f) (ih of the Act, 
lie did not fix any standard rent for the 
premises and that therefore the order was 
one which could not be revised under sec 
18‘ of the Act. 

JIow sec. 18 provides for an application 
for revision to the President of the Tribu- 
nal, if the decision of the Controller fix- 
ing the standard rent for any premises is 
questioned. There is no doubt that there 
was a decision of the Controller in this 
case. The only question m whether there 
was % decision fixing the standard rgnt. 
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The standard rent is defined in see. Sf, 
cl. {/), and it means (t) the rent at which 
the premises were let on the first day of 
November 1918, or when they were not let 
' 4 n that date, the rent at which they were 
last let before that date and after the first 
day of November 1915, with the addition, 
in either case, of ten per cent, on such 
tent; (n) in the case of any promises 
which were or shall be first let after the 
1 first day of November 1918, the rent at 
which the premises were or may be first, 
let; { Hi ) in the canes specified in %ec. 15, 
the rent fixed by the Controller. . 

The word “ fix ” has not bgen defined 
in the Act It no doubt means “.to 
settle” and that is the view winch has 
been taken by tho learned J ’resident. 
It also means ‘ ‘ to specify ” or “ to det er- 
mine ” (see* the Oxford Dictionary). In 
the absence of any definition of the word 
in the Act, we do not see any sufficient 
reason for limiting the word to the case nt 
settlement of the rent by the Controller, 
unless there is a clear indication in the 
Act. that the word is used in that restrict- 
ed sense. We do not find any such indi- 
cation. On the other hand, reference to 
some of the other sections Vould indteate 
that the expression “ fixing ” is applicable 
not only to the cases specified in see. 15, 
but also cases coming under the 1st and 
2nd clauses of sec. 2 (/). Thus sec. 8 pro- 
vides that “Wherever an increase of the 
rent of any premises is allowable under 
the provisions of this Act, no such increase 
shall be recoverable until the expiry of one 
month after the landlord has served on 
the tenant a notice in writing of his inten 
tiori to, increase the rent accompanied by 
a certificate from the Controller fixing the 
stasa^urd rent.” It appears* from the 
'f#r£B$ of ' this section that; no increase ^pf 
aillowabje under 

recovered unless notice be serw^e^w -the 


tenant accompanied by a certificate from 
the Controller fixing the standard rent. 

This will cover a case of the rent origi- 
nally payable on the 1st November 1918 
wutli the addition of the statutory 10 per 
cent, on such rent. 

It is contended, however, by the learned 
pleader for the Opposite Party that that 
section contemplates a case where the rent 
exceeds the standard rent because the addi- 
tional 10 per c^nt. ir included in the 
staudaid rent under see. 2 (/). 

There is no doubt that tho ten per cent, 
is included in *the standard rent ; but the 
10 per cent addition is an “ increase of the 
rent ” which is allowable under the provi- 
sions of this Act, because sec. 2 (/) is also 
a provision of the Act, and the section 
soems to lav clown that no sum in excess 
of the rent originally payable can be re- 
covered without a certificate from the 
Controller fixing the standard rent, where 
of course there is a dispute between the 
parties. 

The learned pleader for the Opposite 
Party pointed out that sec. 8 ol the Buima 
Rent Act. (IT of 1890), w'lnch has been fol- 
lowed by the Calcutta Rent Act, lays down 
that fhe certificate of the Controller fixing 
the standard rent must be served along 
with a notice upon the tenant only in eases 
mentioned in secs. 5 and 7, but that the, 
els. (a) and l b) of sec. 8 which thus limit 
the application of the section, have been 
omitted fromHhe Calcutta Rent Act. The 
natural inference, however, from that 
omission would be that instead of confining 
the operation of sec. 8 to certain cases, 
i-e., secs. 5 and *7, the Calcutta Rent Act 
provides generally for a notice wherever 
an increase of the rent of any premises is 
allowed. The learned pleader also con- 
tended that the word " certifying 1 ” has 
been used in ^ the Act , as distinguished 
But the two expressions 
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Then in the case of Harmohon Shaha 
v. Baburali (12), where the auction-pur- 
chaser who had obtained symbolical pos- 
session brought a suit for possession of land 
within 12 years of the date on which ho 
obtained symbolical possession, it was 
held that the suit was not barred. Mac- 
lean, 0. J., observed as follows: — “Be 
that as it may, we have the fact which 
cannot be got over, that possession, call it 
symbolical possession if you will, was 
given by a Civil Court in* this case to the 
Plaintiff, and in the case of Lokeshivar 
Koer v. Pttrgan Hoy (10) it was laid 
clown that the formal pcJbsession given by 
a Civil Court under an execution operates, 
in point of law and of fact, as between the 
parties, as a complete transfer of posses- 
sion from one party to the other/’ . . . 

► . . “It may be that it was wrongly given 
by reason of the fact that actual possession 
ought to have been given under sec. 318 
of the Code, but still possession was given 
to the Plaintiff by a Civil Court ; and under 
the cucumstances, it seerns to me that the 
period of limitation must begin to run 
from the date of that posj-e^sion being 
given.” See also Mir Wazi-uddui v Lola 
Deoki Nandan (13), where the learned 
Judge s considered the question whether the 
auction-purchaser at a sale for arrears of 
revenue has 12 years from the date on 
which formal possession is delivered to 
lam by the Collector. 

So far as our Court is concerned, all the 

* 

later decisions are m favour of the view 
taken by the lower Court. 

Xn the Madras High Court, the view 
taken by this Court has been adopted. 
See Oovind v. Venkata Sastrulu (IX), 
where' it was held that the delivery of 

(10) I. b. B. 7 Cal. 418 (1881). 

(13) I. L, B. 84 Oft). 716 (1897), , 

(IS) fl 0. 1). I. 472 lit pp. 481, 482 (190?), 

(14) 1? Mad L. J. 608 (1006), 


symbolical possession, even though eiro- 
neopsly made, i.e., oven though made 
under circumstances which do not make 
sec. 319 applicable operates to give the 
pei son so put in possession a fresh cause 
ol action and to place the judgment- 
debtor in the position of a trespasser. 

The Allahabad High Court has also 
taken the same view; see Jagannath v. 
Milap Chand (15). 

The Bombay High Court as stated above 
has taken a different view in the ease of 
Mahadeo’r Janu (4), hut the weight of 
authority is in favour of the view (hat 
symbolical jywsession as against the judg- 
ment-debtor operates as actual possession 
and gives a fresh start* of limitation even m 
a case coming under sec. 3 1 8 corresponding 
in Or. 21, r. 95 of the present Code. We 
must accordingly hold that the suit is not 
barred by limitation. 

Jt has been contended by the learned 
pleader for the Appellant that even if this 
principle can be availed of by the auction - 
purchaser, the Plaintiff being a benamdar 
cannot take the benefit of the principle 

But the Defendant No. 6 was the ceiti- 
ficated purchaser, and the Plaintiff claims 
under him. In these circumstances, we 
think that ‘the principle applies to Ihe 
Plaintiff also. 

> 

The learned Pleader attacked the find- 
ing of the learned Subordinate Judge ou 
the question of title of Khoda Kuksh. 
There is evidence in support of the finding 
and the finding was arrived at upon a con- 
sideration of the whole evidence. 

We think, in these circumstances, that 
the appeal must fail and is dismissed with 
costs. 

S 0 . 0 . Appeal dismissed tnfh east*. 

(4) T. p. B. 8« noil]. 873 (>\ H 1 (1912). 

(16) (. i. R 28 All 722(1908). 
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Rkv. No. 850 or 192\. 

Kasbi Pramanik: and 
Walmslet, J. ors„ Accused, 

Pearson, J., Petitioners, 

1921, v. 

18, November. Dahu Pramanik, 

Ppposite Party. 

Criminal Procedure Cal? (Art I' of M9X), «rr. 
$]$ t mmidittfit'y— Stage at wh< h tjie May (80 ate 
* hmdd ejMmuw accmed* 

Where the accyscd was questioned by 
the Magistrate before all the witnesses for 
the prosecution had been examined, cross- 
examined and re-examined , the conviction 
was set aside aryl the case remanded to the* 
lovier Court for a fresh trial. 

This was a rule granted on the 29th 
of Septenibea 1921 against an order of the 
Deputy Magistrate of itajshahye (M. H 
M. Purrokh), dated the 27th of June 1921. 

The facts of the ease are not material 
to tins repoit. 

Mr. K. N. Chaudhun (with Babu JVo- 
bodh Ch. Chatter ji ) tor the Petitioners.— 
The word “ examination " in sec. 342, Cr 
P. Code means examination, cross-exa- 
mination and le-exiimination. 

The following cases were cited : — Em- 
peror v. Basapa Nmgapa i‘\), Emperor v. 
Fernandez (1) and ltaghu Bhuipi] v. King- 
Emperor (4), also a passage in (langadhar 
Coala v. B. Heed (5b , 

Bobu Jotindra Mohan Chaudhun (Jr ) 
for the Opposite Party. 

The Judgment op thb Court was deli- 
vered by , f 

Waumsuev, ,1 — This rule was 'issued 
on two grounds. The first is that 
the trying Magistrate did not com- 
ply with the provisions of see. 342 
. Code of Criminal Procedure. This 

; (13 I. JU K. 46 Rom. 672 <n*0\ ’ 

(8) 17 Boa. L B. «»» (1916), i 

rt,i'6J*. b.J. AWilBUrt't, 

It «8 0, % If. 1 i , _ ■ 
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point is, f thinfr, established/ and 'fijlftrtfc 
ing the ruling in Emperor v. Fernandez (1) 
and the case in the, Patna High Court of 
Milrajit Smgh v. Emperor (2), the pro- 
per course for us to follow is to set adtde , 
tke conviction and sentence of the Peti- 
tioners and remit the case to the trial 
Court in order that the provisions of sec. 

342 of the Code may be followed and the 
matter disposed of in accordance with 
law. 

The Beeond ground is that the charges 
found against the accused are defective. 
This is not a matter on which I should be 
disposed to interfere, if there were no other 
defects in the case. 4 ' But as the case must 
bo remitted on the first ground, I think, 
we should also direct that the charges be 
amended. The first charge under sec. 

1 13, I. P. C. omi^s to state the common 
object of the unlawful assembly. The * 
common object should always be stated 
when a charge is framed under sec. 143, 

T P. C. or the connected sections. The 
second charge is under sec. 879, I. P. C., 
and the property said to have been stolen 
is described simply as Damu’s property. 

Tt is represented to us that the land on 
which the paddy said to have been cut by 
the accnsed was grown could have been de- 
scribed with much greater precision. 
That appears to be true and I think that _ 
as the first charge must be amended, the 
second charge should also be amended by 
a more accurate description being given of 
the land from which the complainant 
alleges the paddy was cut and removed by 
the accused. The amendment of the 
charges well invohe the dotty of giving the 
accused an opportunity of cross-examining 
the witnesses for the prosecution again. 
The case is, therefore, remitted to thejjrat 
Court to be disposed of as directed a fowe. 

B. K. C. 1 . ■ 1 '•* 

* it) X. h. # Bom . 672 (1920), , 3 ’ ; 

, „ (8> '6 V.X.. J, 64 1 s Put. 7 j2 jp: \ T, 

. , ; , , fiffHlW). , , V 1 
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suit When the Solicitors cannot practise on 
the Appellate Ride without qualifying ’them- 
selves uk Valais, even after ftieir prolonged 
preliminary training, would it he unfair if they 
maintained that Vakils should not be entitled 
to act on the Original Side before qualifying 
themselves as Solicitors? We have said before # 
that we aie not opposed to even the 
merger of the legal professions but should 
it come it can only come after due con- 
sideration of the various interests, both 
vested and prospective, that are likelv to be 
affected In it We venture to suggest 

* therefore that the object that Mi Noogv has 
in view will he achieved if the Hon'ble Judges 
would accept our suggestion 

According to the piactice m the Madras 
High Court, Vakils are allowed to act, j.c ,.do 
Solicitor's work mi the Or igmal* Ride Then 
again m Burma Advocates (Barristers! aie 
allowed to do KolicitopJ work In Calcutta 
Advocates can only plead and cannot act 
Solicitors can rtlone act on the Original Side 
Tf the time-hqnoured practice in the Calcutta 
High Com t lias to be aheied it can only be 
done after consultation and with the consensus 
of those whose interests and status will be 
affected hv it. The allocation of different 
.functions to different classes *>f lawyers or to 
attach them to different sides of the High 
Court, 1114 is done m England, is nothing un- 
fair. The Vakils here can plead and act on the 
'Appellate Side Advocates can onlv plead on 
the Original Side or the Appellate Side of the 
Calcutta High Court Tt vs ill not he tf) the 
interest of Vakils as a class if they are all ad- 
mitted to the privilege of Advocates and are so 
.debarred from acting It is to the interest of 
junior Vakils that they should bellowed to act 
iipd plead on the Appellate Ride So the onlv 
‘practical and satisfactory solution of tin ques- 
tion raised by Mr Neogv would be t > enrol 
only such Vakils as Advocates who would not 
suffer in piactice bv being deban ed from act- 
ing, Junior Vakils will have their turn later on 

When the \dvocates are in requisition on the 
Original Ride, people of this country will no 
longer send their sons to England and waste 
a fortune for getting them called to the Eng- 
lish Bar. Nor will the Vakils find Jt worth 
while to throw avvav thousands of rupees 
te' petting called to the English Bar. .and wait 
,fdr brief* in consent cases 1 ^.' 4 ^ -fended 
suits before they can oommawf & 'practice on 
the Original Side. Tt will be otherwise if* 


Vakils of standing are enrolled as Advocates 
This is no idle speculation on our part. Only 
twenty years ago the leaders of Calcutta Bar 
on the Original Ride were all English 
Banisters. Now, they have been replaced bv 
Indian Barristers. In the same Way as soon 
as the Vakil-Advocates make a headway on 
the Ouginal Ride, they will before long attain 
the position ot leaders tlieie and the Vakil Bai 
will lie a nursery of legal talent in the countn 

licbtcto. 

Kmmis oj* r ryii Ixmw Election Vku 
novs, 11R0, By K L. Hammond, CJIJ'l , 
I (' S \Haha%ad, The Pioneer Pres^ i 

Mi Hammond has been studying the elec- 
tioneering law since the I {dorms were intro- 
duced into* India Just before the Election 
ol 11)20 he pubhshod his “ Indian Electwmeei- 
mg/’ which came \m handy to the eandidaO", 
foi the lh mine ml Councils and the Tndmn 
Eegislature. In that hook he presented the 
Indian Election* hi les and in doing so pointed 
out where they followed the English law' and 
wherein they differed His exposition of the law 
of conupt practices furnished a useful guide tor 
avoiding the pitfalls of an election Tin* 
compilation of the election cases that followed 
the last election mn\ be regarded as a com- 
panion volume which illustrates hv concrete 
examples where an election mav he success- 
fully impugned foi infringement of the elec- 
tioneering rules and foi coirupt practices of 
the candidates or their agents. Reports ot 
1\un tv-two cases are given m this volume 
The Editor begins the report by giving a head- 
note to each ca&e The petition is given in 
full and the decision as well Matters of prac- 
tice, such as, in what particulars an election 
petition may be amended after filing, are also 
noted Tlie cases have been compiled for all 
over India. The last case given is that of 
Yotindra Nath Hoy Chou'dhuiy v. Surendra 
Noth Hoy from Bengal. In this ease the 
petition failed but no cost wa-s awarded 
against petitioner as there were some material 
irregularities." The Hissar case is one of what 
is known in electioneering law as “treating ’’ 
-The case was that a 10() voters of a village were 
fed and given sweet-meats op the polling (lav 
bv two persons intimately connected with the 
candidates. Although direct responsibility on 
the part .of the candidate in this connect ion 
.was pot established, yet the election was set 
ft&ide on inferences of agency, Co$t was awarded 
against him. Jn the Durbhanga caee amongst 
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other grounds it was alleged by the petitioner 
that the Respondent had repiesented to the 
voters that he had Mr. G audio 'h support ami 
that the Respondent’s ballot-box had been 
sent by Mahatma Gandhi The Conmns- 
sionersf disbelieved the allegation and the peti- 
tion was dismissed with costs Some of *hc 
election petition** have a lot of latent 
humour in them, for instance, m one case 
tlie allegation was that the Respondent was 
legal dcd in his constituency as m league with 
cattle thieves and that he had made use ot 
tin cats ol cattle lifting In view ot the elec- 
tion that will take place m 19211, eveiy one who 
may he interested in it will Jfiwl tins volume ot 
icports vci y usetul and interesting leading, 

Jjlotea of 

CALCUTTA HIGfi COURT. 

Reoent deoUlone not yet reported 

(Thf tmportaut <*a#e# to be fully reported hereafter.) 

( i\ i/r Afpkllu'r J i HisjolcTioN Before 
r Ti i non and Girnwhs, JJ. Aitkvu from 
Oriuin Dkcrkk Nb 50 of 1917. 
(Will DAS ( HOrDUI RV and ors , 
Defendants Nos l to 7, Appellants r 
KAMAJi KUMAR BUTT, Plamtift#Re- 
spondenl The IJth January IV) U) 

Hindu Will— \\ ill bij mother — Sons qwn 
power to enjoy surplus profits but not to 
alienate— Estate devised , hje-estate only 
Tin# was an appeal against the decien oi 
Babu Debendra Nath Pal, Subordinate Judge 
of Howrah, dated the 17th February 1917 
The question m this appeal was as t) the 
validity of a mortgage of certain property, 
executed on Hrd May 1889 by one Nagendra. 
Nath Mullik m favour of one Kedar Nath 
Kundu (liowdhun Kedar Nath bad siujd on 
his mortgage and obtained a decree on the 
19th September 189*2 under which the pro- 
perties were put up to sale. Defendants 
Nos. 1 to 7 claimed title 1o the propeities in 
suit under purchases made at this sale. The 
Plaintiff sued to recover from these Defend- 
ants an eight annas share in these properties 
and Ins ease briefly whs that Nagendra Nath 
Mullik had no right to deal with the said 
share which belonged absolutely to one 
Jogendra Nath Mullik through whom he 
claimed It appears that the properties were 
formerly held by Shama Sundan Dassi, mother 
of Nagendra and Jogendra, and that bv a Will 
executed on the 16th March 1872, the lady had 
dealt with them as her own, and one of tire 
questions which arose for consideration in the, 
suit was as . regards the construction of the 


M 

said Will. When the suit was pending m 
the Original Couit Plaintiff had amended iho 
plaint and set up an alternative claim as the 
hen ot Shama Sundan. 

-By lier Will Shama Sundan appointed Iu,*i 
sons Jogendra and Nagendra trustees of hoi 
properties and directed them to make piopoi 
arrangements toi managing and preserving 
them, to pay out of the profits ceil am public 
charges, costs of repairs, the maintenance ot 
certain persons and the expenses of certain 
religious observances and ceremonies The 
balance of the profits, the Will provided, 
should be appiopualed and enjoyed l)v Jogen- 
dm and Nngendia. dining their life-times 
The W 1 1 1 imthei provided that on the dedh 
ol Jogendra and Nagendra I lie son oi son,- 
horn ol then loins who might he alive should he 
cquullv and hillv entitled, to the piopoi lies and 
should possess and enjoy the same, Jogouclia 
and Nagemba weie, not to ho entitled to tians- 
fei the piopeifiea which were also not to he 
sold lor then debts, hut if ’they desired to do 
any nienlonous work they 0 woiiJd he entitled 
to pay Reasonable expenses for the same out. 
of the profits and then hems would be bound 
to finish any such work commenced but left 
incomplete by them There was a piovision 
that it the income of the estate was insufficient 
to pay the icvemie due to Government, Jogendia 
and Nagendra would be entitled to pav the 
same h\ mortgaging the propeities 

Held - That Jogendra and Nagendia ac- 
quired life inteicsts only under the Will 
That Jogendra having died without leaving 
a son and later on Nagendra having died with* 
out leaving any son surviving him, there was, 
an intestacy after Nagendra ’s death of the 
corpus of tjie estate 

That the decree of I9lh September 1892 m 
the mortgage-suit did not bind the estate of 
Shama Sundan , inasmuch as that -suit 
was against Nagendra's administratrix, Iir 
daughter Ginbala, and ru> representative oi 
Rhanhi Sundai;i had been brought on the re- 
cor] and m consequence the decree-liolder and 
those' claiming under him had acquired no title 
against the heir of Shama Sundari 
That Plaintiff as such heir was entitled to 
recover m this suit from the Defendants 
Sir Rash Behan Ghosh and Balms Buuhja 
Nath Dutt and Bhupcndra Kumar Ghosh foi 
the Appellants, 

Sirfti Jh Mittrr , Dr . Dwarha Nath Hitler 
and 'Siimarendra Knmat' Dutt for the 

Respondent 

N G ' ^ 
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MIL XEOtiVS BILL. 

i'Vihrr to amend the Legal Prmlthonti $ 
Act, 1879. 

Jt is hereby enacted as follows . — 

1, This Act may be called the Legal Piacti- 
tinners {Amendmenl ) Act, 1922.? 

2, For see. I of flic Legal Practitioner** Act, 
1879, the following shall ho substituted, 
namely . — 

“4 (1). Notwithstanding anything to the 
contrary prouded by any law oi by any rule 
framed by any High Comt under J ho Letters 
Patent constituting such Comt or otherwise, 
Vwy person now oi heromatter outoied as an 
advocate or a vakil mi •the roll of any High 
Court under such Letleis Patent or undei 
sec. U of tins Act, shall he entitled to firaetise 
in all matters in the Original as well aw Ap- 
pellate Jurisdiction oi, the (’unit on the roll of 
which lie is entered 

” (#). Every such advocate or vakil shall 
be entitled to practise m all the Courts nub- 
ordinate to the Comt on the roll oi which he 
is entered, and in all tewmie-offices situate 
within the local limits of the Appellate Juus- 
diction of such Coiut, subject, nevertheless, 
to the rules in force relating to the language 
tn which the Court oi office is to be addressed 
by pleaders or revenue-agents , #ud any per- 
sO^i so entered who ordinarily practises m the 
Court oil the roll of which he is entered or 
some Court subordinate thereto, shall h not- 
withstanding anything herein contained, be 
entitled, as such, to practise in any Court, in 
ji^ritieh India other than a High Court on 
v '« 4(?se ro ^ 38 not entered*, or, with the 
« of the Comt, in any High Court 

ft: r °H * le 38 T1 °" entered, and m any 

Advocates and v abils entered on the 
anv High Court phalli, in the conduct 
of ca&e$t, have pre-audience according to the 
respective dates of their enrolment.” 


LEGAL PHACTlTlONlfiBH ACT , 
(XVIII OF J879). 

1. E\ery person now or hereafter enteied 
as an advocate or vakil on the roll of any 
High Court under the Letters Patent con- 
stituting such Court, or (under gee. 41 
of* this Act), (or enrolled us a pleader in 
the Chief Court of the Punjab under sec. 8 of 
this Act) shall be entitled to practise tn all the 
Courts subordinate to the Court on the roll of 
which lie is entered, and in all revenue-offices 
situate within the local limits of the Appellate 
Jimsdiction of such Court, subject, neverthe- 
less, to the i ules in force relating to the 
language m which the Court or office is to be 
addressed by pleaders or icvenuc-ugents , and 
any person s> enteied w T ho ordinarily practises 
in the Court on the toll of which he is entered 
or Home Comt subordinate thereto shall, not- 
withstanding anything herein contained, be 
entitled, as such, to practise m any Comt m 
British India other than a High Court on 
whose roll lie is not entered, or, with the per- 
mission of (he Cotut, m any High Comt on 
whoso i oil he is not entered, and m any re\r 
mie-oificc * 

Provided that no such Vila! (or pleader) 
shall be entitled to practise under this section 
before a Judge of the High Court, Division 
Court oi High Court exercising Original Juris- 
diction in a Presidency Town 

11 (/) A Hjgh Court not established bv 
Roval ( ’barter may, from time to time, with 
the previous sanction of the Local Govern- 
ment, make rules as to the qualifications and 
admission of propel persons to he advocates 
of the Court, and, subject to such rule®, may 
enrol HtKih and so many advocates as it thinks 

ht • 

(2) K\erv aiBocate so unrolled shall be en- 
titled to appear for the suitors of the ‘Court, 
and to plead or to act, or to plead and act, for 
those suitors, according as the Court may by 
it® iiiles determine, and subject to those rules. 
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Ashotosh Ohatterji v . Upendra Chandra Aich. 


refer to two different things. The certi- 
ficate is to be granted after the rent is fixed 
and it is to be granted to either of the 
parties. We do not think, therefore, that 
the use of the two expressions leads to the 
conclusion that the fixing of rent bv the 
Controller can be made only under the 
previsions of sec. 15. 

It appears, therefore, that the Act con- 
templates fixing of the standard rent by 
the Controller even in cases not coming 
under sec. 15, in other words, in cases 
coming under sec 2 (/) { it ) : and if the 
word “ fix ” has been used in that section 
in a particular sense, wa mu'st give the 
word the same moaning in other poitions 
of the Act where it occurs. 

We are accordingly of opinion that the 
order of the Rent Controller is liable to 
revision under sec. 18 of the Act The 
order of the President is therefore set 
aside and the case is sent back to hii} 
Court m order that he may hear the ap- 
plications made to him by both the land- 
lord and the tenant and dispose of them 
according to law. 

The Opposite Party, however, must pay 
(he costs of the Petitioner, the hearing-fee 
in this Court being assessed at two gold 
mohurs. The costs in the lower Couits 
will abide the result. 

J. N. R. Rule made absolute. 


PR|VY COUNCIL. 

[Appeal from the Judicial Commissioner 
of Oudh.] 

Kean Bahadur 


’Viscount Cave. 
Lord Shaw., 

Sir John Edge. 

Mr. Ameer All 
1922 , . 

Heard, 20, 21, Febru- 
ary and 2, March. 
Judgment, 

21,* March. 


Mohammad Abdul 
Ghani Khan, since 
deceased (now repre- 
sented by Mohammad 
. Ibadul Ghani Khin 
and nnr.), and anr.. 
Appellants, 
v. 

Musamwat Fakhr 
Jahan Begam and 
i ors., Respondents. 

Oudh Tahiqthh', priiuoyemtuiv V*n.td to— Cou- 
nt) in'tion iNWcmw , ; if mclndu* fruoxfcruu by 
Will o) deed —Sunni Mnh6*ne<hn\ law -Dwiuiwn* 
whether deed or Wdl — Tvrt —JuarU«tn\drafting in 
1 mho, ~(hft lut^r Viv >p, conditions of— Delivery oj 
pwflMiW, actually oi eoo&lrititmely, sufficient — (rift 
of i ni move* ible property reserving asafnict in part — 
Delivery of actual possession of the other par f mtffr- 
caiiit as delivery eo a struct tvel y of the tc/mle. 

Held, on a construction of a primogeni- 
ture sanad granted to an Oudh Taluqdar , 
that the word successors in it meant 
those designated persons who would suc- 
ceed in the event of an intestacy and not 
persons who took by sale , gift, or bequest . 

That the grantee's widow to whom the 
Taluqdar left the Taluqdart proptrty , 
Will % when bjy right of inheritance 
the samid it should have gone to the el 
of the two surimng brothers , uw not com?' 
pelent to alienate the property under the 
terms of the sanad as a “ successor ” of the 
<frantee,but could do so subject to the pro- 
visions t)f the ljunni Mahometan law , the 
personal law by which she was governed . 

In Mahomcdan law the broad distinction 
between a gift (hiba)<md a bequest (wasiat) 

that in the ease of a gift the immediate 
right of property in the subject of the gift 
is conferred and in the case 6f a bequest 
' ?:■ 6 
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Khan Bahadur Mohammad Abdul Ghani Khan t\ Must. Faker Jahan Bruam. 


the vesting of the right of jpropcrtifix post- 

poned . 

Held, on a constitu tion of ih< document 
in question in this case ^ (after adverting to 
the difficulty of construing Indian docu- 
ments owing to the absence of a uniform 
and accurate system of conveyancing and 
to the fact that deeds and 1 Vills 
are as a rule most inartistieally drawn , 
frequently by persons irot possessed of 
legal knowledge), that it teas intend- 
ed to be an irrevocable disposition 
by the donor of all her moveable and im- 
moveable propei ty and all he c r zamindait 
and lambaulan estate mentioned injhe 
deed and in c the schedules thereto , subject 
to the reservation foi her own use Juiing 
her hf e-tfmc of the usufruct of some of the 
immoveable properties 

The reservation of the usufmet does nut 
by itself male On gift ('f such property by 
a Sunni Mahommedan void under Mahom - 
wedan law . 

Nawab Umj\d Aul\ Khan v Mi ssi m- 
m\t Mohumdkd Bism m {'2) followed 

For a valid gift inter vivoh under the 
Sunni Mahommedan law , the three condi- 
tions winch are necessary arc (a) mani- 
festation of the wish to € gwe on the part of 
the donor , (b) the acceptance of the donee , 

! either impliedly or expressly, and (c) the 
taking of possession of the subject-matter 
of the gift by the donee , athei actually or 
constructively. 

The old and admittedly authoritative 
lexis of Mahommedan law relating to gilts 
(2) u M. I. A 517 1 18 w. R P, C, 25 UB67 ) 


could not have been intended to lay down 
for all time what should alone be the evi- 
dence that title to lands had passed . 

The object ot the Mahommedan law as 
to gifts apparently was to prevent disputes 
as to whether the donor and the donee in- 
tended at the time that the title to the pro- 
perty should pass from the donor to the 
donee and that the handing over by the 
donor and the acceptance by the donee Of 
the property should be good evidence that 
the property had been given by the donor 
and had been accepted by the donee as a 
gift. 

When' by ilte same act, the donor gave 
the whole of her zamiudari properly to the 
donee, but at part of it being given subject 
to the reservation of the usufruct in the 
donor, actual physical possession was taken 
by the donee of the test only • 

Held— 7JW the tailing possession by the 
donee of a part only amounted to taking 
possession constructively of the whole 
zamiudari ineluding the pait of which 
physical possession teas not tahen even 
though the donee did not apply for muta- 
tion of names in respect of the lat tv i pw- 
perty 

These weie consolidated appeals ftom a 
judgment and two decrees, dated the 19th 
December 1917 of the Court of the Judi- 
cial Commissioner of Oudh, which revers- 
ed a decree, dated the I -it li July 1915 ol 
the Subordinate Judge of Kheri 

The parties arc Sunni Mahomineduiis 
and their lelationslup is shown by the fol- 
io vying pedigree . — 


Amau Ullah 
I 

i i i 

{»> IMln (i) Lull UlUli (I, Nlauul Ulinli-Mumii llibi 
I <Dcm«0» (Donor) 

CUand B«M 

vmi. Km * 

Hamid CUrthar Jahan Beartm 

P«fdt Na 1 tMdt No* 2 
A»gfc«r! Bogam 
Mtt.Jfo 8 


Mmn Ullah 
i 

1010 


Abdul A had 

Abdul Oh ml Abdul Rahman 

flf Applt PJf. App’t. 

(Claim ssi n«xt holra to Himtii Bibl.) 
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The suit wan instituted on the 120th 
Fehruaiy 1014 hv the Plaintiffs-Appellants 
as the legal heirs of Munni Bibi for the 
recovery ot certum lands m Mundia Misir 
Jalalpnr and (rundhia 

The lands m question were 1 originally 
held by Niainat Ullah Khan who died in 
18G7 having by his Will, dated the L'Oth 
May 1865, bequeathed his entire estate to 
lus wife Munni Bibi who survived him and 
succeeded to the Taluqa Nwinat Ullah fi 
name was entered in Lists Nos 1 and - 
annexed to the Oudh Kstates \ct, 1 of 
1869 ♦ 

T)n the 15th November 1876 a share in 
the- village (limdhia was granted by (Gov- 
ernment to .Munni Bibi who was in pus 
session of the lands in suit lyitil her death 
on the 16th June 1906 

On the 7th March 188} Mumu Bibi had 
executed a document in favour of her lms- 
band’s elder brother Lutf Ullah Khan. 

By tins document which is full\ set out 
in tlui judgment ot the Board Lutf Ullah 
was enabled to enter into possession of the 
whole of Munni Bibfs property with Mie 
exception of certain scheduled lands, which 
were “exempted” and of which she le- 
tained possession during her life. 

On the death of Munni Bibi. Butt Ullah 
obtained possession of the “exempted" 
lands also and the present fiist Appellant’ 
claims to have become entitled thereto on 
Tuitf UllalUs death intestate a yo:n or two 
later. Subsequently the sons of Ibrahim 
set up an alleged Will of Munni Bibi, dabnl 
the 10th June 1906, in their favour and 
Brought a suit for possession. To that suit 
the Plaintiffs-Appellants offered no de- 
fence and Abdul (iham who was called as 
a witness expressly disclaimed any share in 
the property. 

That wait was finally dismissed on the’ 
13th March 1912. 

The present suit was instituted by the 


Appellants on the 20th February l9il 
claiming as heirs of Munni Bibi under 
the Mahommodan l^w ot succession 
jThe claim of the Plaintiffs wan denied 
by the Defendants and the Respondents 
Mussammat Fakhr Jahan Begam and 
Pandit Sheo Dayal pleaded inter alia that 
the property m dispute passed to Lutf 
Ullah Khan by thV document of 7th March 
1884 and (hat the transfers under which 
they held possession were vahdK made by 
Lutf Ullah. 

The Subordinate Judge by whom the 
suit was tiied found that the document of 
7th March 1881 operated as a Will so far as 
the lands in suit who concerned . he held 
that see 41 of the Tiansfer of Property 
Act did not apply to the ease of Pandit 
Sheo Daval and the othei transferees and 
gave the Plaintiff a decree for possession 
jof 11 two-third share of the propei ly 
Against this decree appeals were preferred 
by the second and* fifth Defendants and 
the Plaintiffs filed cross-objections. The 
appeals and objections were heard by a 
Court of the Judicial Uommissioner of 
Oudh compost'd of Stuart and Kanhaiyu 
Ball, JJ., who delivered separate judg- 
ments on the 19th December 1917. 

The learned" Judicial Commissioners 
agreed m holding that the document ot 
7th March 1884T was a deed ot gift and 
not a Will and that title to the property 
m dispute passed t hereunder to the donee, 
and they held that in any event the Plain- 
tiffs’ claim, was barred by the provisions 
of sec 41 of the Tidnsfer of Propei ty Art 
In the result a deciee was passed in the 
appeal and the cross-objections and the 
suit were dismissed. From this decree 
the Plaintiffs appealed to His Majesty in 
Council. 

Mewrfi. DeGruythcr , K. C\ and Ken* 
worthy Brown for the Appellants. — The 
document of the 7th March 1881 is a gift, 
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and not a Will ; ami possession of the sub- 
ject-matter was never given, therefore it 
its invalid 

If it ib construed a« a Will it can only 
be valid as to one-third of the proper!/ 
unless the liens consented to the devise, 
and the evidence shows that they dul not 
consent * 

The contention tliat the parties weie 
Hindus has been abandoned, and the ques- 
tion is now pjnelv one ot Mahommedan 
law, 

Nnnnat riluh devised the ft hole of Ins 
estate to Miami Bibi m 1865, f.e., print 
to the Oudb Estates Act, € I860 and (bed 
in 1 867. 

Had Niuinat I'ilali died after the Act, 
succession to his estate would have been 
governed by see 22 of the Act blit Munni 
Bibi tool< under the Will and prior to the 
Act. 

Thakurain Balraj Kumcarx Kao Jaqat- 
pal Snujh (t\) and Thahur Sheo Sinqh v 
Ilaghiibaiut Kunwar (4) 

1 Ir. Dube — f riic Act has been amended 
by Act HI of 1910 and the definition of 
“legatee 1 ’ is amended. 

Mr. DeGruyther , K C -Minim Bibi 
died m 1900 prim to the amendment 
You cannot apply the terny^ of the Act 
because no “legatee’ 1 took under it, not 
the terms of the sanad, because Munni 
Bibi was not a “ successor. 1 * You are 
hound theiefore to fall bock on the ordi- 
nary pnnciple oT Mahommedan law. 

G hid am 1 bbaa Khan \ . Amutul 

Fatima (L. , # 

The document executed b/ f Murmi 
Bibi contains a gift to her brother-in-law 
Lutf TTIlah of all except three pi opert.es. 
These latter Mumn Bibi is to retain 

a) u it, a. m tm\) 

W b. h< si i. a, m&t p. 143 $ c. n o, w, 

(4) ufu?n,A ( m . ■ 


Khan r. bIust. Fa&hr Jahan Bkoam . 

during her life mul Lutf Ullah is to have 
them at her death. 

Nawab llmjad Ally Khan v. Mussum- 
mat Mohumdcc Begum (2b 
Theie was no delivery during Munni 
Bibfs life-time and the donee was not 
on the register until after her death 
To complete a transfer there must he 
actual delivery of possession 

Ronald Wilson’s Mahommedan Law , 
(1908), p d22 

Bauer Khujoowaniwa Muslim mat 
Uou&han Jrhan (5) 

You cannot 4 have *i completed gift 
wheie Mu* donee allows the donor to re- 
main jn possession 

Hamilton’s Iledaiva (Grady’s Edition), 
Book d() T p. 482 

There must be dehveiy of possession so 
far ae the property is capable of delivery 
Chavdhn Mrhdi Hasan v Muhammad 
Hasan ((>), Sadth Husain Khan v Hashim 
Ah Khan (7) and Mahomed Bithsli Khan 
^ Hoftsam Bibi (8) 

Even assuming the document is to he 
construed as a Will the question that 
arises is — Has the heir m fact foregone 
1 1 is right in regard to tins particular docu- 
ment and tins particulai legacy? 

[Viscount Gave, — H efei ring to Daulat- 
ram v. I bdul Kaynm (9) — Does not ac- 
quiescence amount to consent?] 

Mr DcGmylher , /v, (\ — Any admission 
we made as to the Will of 1906 was only 
an admission as to that document and only 
as icgards Ehsan Lllah 
• 

(8, 11 M. I. A 617 10 W. R P. C. 86 (1H07). 

(A) L. R. 3 1 A 291 at p 307 a. 0. 1. h R. 
8 Cal. tfti 

<fl) It. U. 33 I. A. 68, 7« : 8. C, 10 0. WT N 
706 (1W>6». 

(7, h R. 43 I A. 217; «. c . 81 0. W. N. 130 
(1916). 

* (B) L, R. 16 I. A 81,93 1 ». o. t, It. R. 16 

Cal. 684 (1888). 1 

, <«» I, It. R, 26 Hop?. 407 (*90i\ 
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Consent must not be presumed from 
any actions, it must be affirmatively estab- 
lished. Tt must be shown that I treated 
the document as a Will and as a docu- 
ment alienating my two-tlnrd share add 
that I was willing that it should do so 

The evidence does not support any finch 
theory. 

Estoppel undei sec 41 of the Transfer 
of Property Act, 188*2 is only operative 
m favour of a transferee for value in good 
faith. 

I have not induced Sheo Laval to 
Hunk that Lutf Dllali^was tull proprietor 
I was not entitled to possession so I could 
not go and apply for mutation of names 
1 never either expressly or impliedly con- 
sented to the transfer Meie inaction 
cannot operate as an estoppel 

Bafiwantapa Shidapa v. Ranu „ rf- Mal- 
l hana (10) 

Moreover in the moitgage to fftieo 
Laval theie was express notice to the 
mortgagee that the property had once be- 
longed to the wife of Niaimit Ullali. 

Damcooniar Koondoo v. Macquccn (1L 

Sec 41 of the Transfer of Propeity Act 
is only a branch of sec 115 of the Indian 
Evidence Act The section says that the 
transferee must take all reasonable steps 
to ascertain that the transferor has power 
to transfer. He took no such steps? 

Mr. Dube for the Respondents was not 
called upon. 

Theii Lordships’ Judgment was deli- 
vered by 

Sir John Eihik, “T hese are consoli- 
dated appeals by the Plaintiffs from two 
decrees,, dated the 19th December 1917, 
of life Court of the Judicial Commis- 
sioner of Oudh, which reversed the de- 

(JO) L L. It A Bern, m ( 1884 ), 

<U) 11 B. L, K, 18 W. % 160 (P. G.) 

(18721 


fcree^ dated the 13th July 1916, of Hie 
Subordinate Judge of Khen, and dis- 
missed Hie suit. 

The suit /was brought ou the 20th 
February 1914 in the Court of the Sub- 
oidmale Judge by Mohammad Abdul 
Gbani Khan and Mohammad Abdul Rah 
man Khan against Mohammad Hamid 
Xillali Khan, Musammat Faklir Julian 
Regam, Musammat Asghau Regain, 
Musammat Chant! Bibj and Pandit Sheo 
Laval, for the possession of Muuza Mun- 
dia Mitfir, a 4 armas and 5 pies share m 
Mauza Gundlua, and two gloves, a house 
"and certaip sir land in Jfllalpin, and foi 
mesne profits U was a suit of ejectment 
on title The Plaintiffs alleged that the 
light to possession of all the* properties in 
suit was in them as the heirs of Musam- 
mat Munm Ribi, who had "died on the 
Kith June 190fi, and that the Defendants 
had no title The Defendants, who are 
the Respondents, were not all jointly m- 
tei ested in any of the propertied. Borne 
of the Defendants were in possession of 
some of the properties, otliei s of the De- 
fendants weie iu possession ot oilier 
parts of the properties in suit-, lint the 
different titles ’of all the Defendants ori- 
ginated m, a document of the 7th March 
1884, which w r as executed by Munm Bibi, 
and has been variously const rued afi a 
deed of gift and as a Will. 

Munm Bibi was the widow of Niamat 
Dlla-h Khan, who died childless on the 
29th August 1867. Niamat Ullah Khan, 
Munni Bibi and the Plaintiffs, who were 
her f(rst cousins, were Mohammedans ol 
the Sunni sect, and tile Plaintiffs were, 
when Munm Bibi died in J906, her hens, 
according to the Mohammedan law appli- 
cable to Sunnis. The family to which these 
Mohammedans belonged had, seve-j al cen- 
turies ago, been Thdkurs professing the 
Hindu religion, who were converted to 
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Islam, and at one period of this suit it 
was contended by the Defendants, or some 
of them, that the family had always eon- 
tinned to he governed m matters of suc- 
cession and inheritance by the rules of 
the Mitakshava and not by the Moham- 
medan law* Thai contention has been 
abandoned 

Niamat Ullah Khan lived m*1he village 
of Jalalpur and was a Tahiqdar ol Oudh 
Aftei the Mn1in\*of 1857 he received 
from the Hra tish Government the Tuhiqa 
of Agar Buzurg, winch • inHuderf, with 
many villages not now m question, nil the 
immoveable property m question m tins 
Hiiii except the 1 annas 5 pies share m 
Mauza Gundhia, which was granted to 
Munni Diln art tlie 15th November 187(>, 
by the Biitiah Government absolutely in 
her own light. Although Niamat Tllah 
Khan hud died in 1807, his name was en- 
tered as that of the Taluqdar ol the Taluqa 
Agar Bu/airg m Justs I a*id II, wlncli 
were preprued under \ct 1 of 1800 In- 
stances of the names of other persons wh > 
had died hefoie 1809 being entered in 
those rusts occm 

The Biitibh Government gi anted to 
Kianmt IMlah Jvluin in Ins life-time a 
primogeniture sanari in which tile Tahuja 
Buznrgls desenhed as tlie estate oi Julal- 
pur in Zillah Mohumd’ Thaf smuul is 
as follows . — 

“ C W I Nil FIELD, 

Chief Commissioner of Oiulh 

tr To 

N I AM \T UUOH OF JALALPUB. * 

tf Know all men that whereas by •the 
Proclamation of March, 1858, by Ills Excel 
tency the Right Jhmoiuable the Viceroy and 
Governor-General of India, all proprietary 
rights in the soil of Oudh, with a few special 
exceptions, wore ccmfiiscatcd and passed to 
the British Government which became free 
/to dispose of them as it pleased, I, Char* 

Ji&W Wingfield, Chief Comjtussi^ier of 
Oudh* under the authority of His Excellency 
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the Governor-General of Jfndia in Council 
do hereby confer on you the full proprie- 
tary right, title and possession of the estate 
ef Jalalpur ij| Zillah Mohamdi consisting of 
the 4 villages as per list attached to the Aa&u- 
hifit you have executed, of which the pre- 
sent Government revenue is Rs 5*752 (five 
thousand seven hundred and f.fty two). 

“ Therefore this van ml is given you m 
ordei that it. may be known to all whom it 
may concern, that the above estate has 
been conferred upon you and your heirs 
foi ever, subject to* the payment of such 
annual levemie as mav f i oin tune to time be 
imposed, and to the conditions of suireu- 
f dering all arms, vlestipying all foils, preven 
trig and reporting crime, rendenng any 
service you may be called upon to peifoim 
and of showing constant good laitli, loyalty, 
zeal and attaelmn ut to the British Govern- 
ment according to the provisions of tlie 
engagement which \ou have executed, the 
lu each of any one of which at aciy tune 
shall l>e held to annul the right and title 
crow conferred on you nmd youi lours 

“ It is anothei condition of this grant 
lh.it m the event of youi dying intestate, 
or of am of youi successors dying intestate 
tin* estate isha.ll descend to the nearest 
male lien, accoiding to the nile of pnmoge- 
nituie, but von a.nd all your suceessois shall 
have full powei to alienate the estate 
eitliei m whole or in pait by Hale, mortgage, 
gilt, bequest, or adoption to whomsoever 
you please 

kl It «r& also a condition of this grant that 
voi: will so I nr as j-> m your power piomote 
the agficultuial piosperit.v of vour estate, 
and that all holding under you shall be 
soeuied m the ootssession of all the subordi- 
nate rights they formerly enjoyed As long 
as the above obligations are observed by 
you and your heirs m good faith so long 
will the British Government maintain you ami 
voui liens as proprietors of the above-men 
tinned estate, in confirmation of which l 
herewith attach my seal amd signature / 5 
The kabuUyat , mentioned in the mumhI, 
related to more than BO village** and in- 
cluded Maiirtti Mamba, Mror and Muuza 
A gar Bmmrg (JalalpuG, parts of whieh 
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are claimed by the Plaintiffs in this suit. 
The Plaintiffs d# not claim any interest 
m any of the other villages mentioned in 
the kabuhtjat , and do not coni end that 
Munni BjIh was not entitled to give 
bequeath those other \ Wages to whom 
she liked. As will be seen presently, her 
title to, and interest m, all the villages 
mentioned in the schedule to the htbuhijat 
was as the devisee of hoi husband Niamat 
l 'llah Khan. 

On the 20fh May W53, Niamat Ullali 
Khan made the following Will * — 

u I am Mohammad N'i«unat Ullah Khan, 
Taluq dar of Jalalpur, Pnrganas Karanpur 
and Alxganj. 

“ Whereas the Government has asked foi 
a Will fioui the declarant, and the declarant 
has no issue and its issueless up to this tune, 
and it is necessary td appoint a legatee after 
me, I, while m the enjoyment uf sound 
health and perfect intellect, dining my 
life-time, having executed tins Will, declare 
that, after me, my wedded wife shall be the 
owner and possessor of the moveable and nn 
moveable property, like myself If the 
heirs belonging to the brotherhood lay a 
claim, the same shall be invalid and uu tea- 
able before the Government Wheiefore 
I have executed these few presents by way 
of a Will so that it may serve as a^i authoiity 
and be of use ici time of need 

“ Scribed by Najju Khan, General Agent 
Dated 20th May 1863 

Niamat Ullau Kh\m, # 

“ Taluqdar of Agai Buzurg 

Undei the 8a mid Niainut l Mali Khan 
had power to bequeath the Taluq of 
Buzurg fthe estate oi Julalpui) to whom 
he pleased, and undei Hint A\ T ill the Taluq 
passed on his death on the -Jlh August 
1867, to his widow' Muniih Bibi. At the 
date of the Will of Xiamat l Mali Khan, 
there were living two younger brother* of 
Niamat Ullali Khan, of whom Lutf Ullali 
Khan wag the elder, and Ibrahim Khan 
was the younger. Those younger brothers 
survived Mmmi Bibi, One question in 
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"this case ie whcthei Miami Bil>i was a 
"successor 11 of Niamat Ullah Khan 
within the meaning of the sound; if she 
w r as, she had power to make a gift ol, 
or to bequeath, the whole Taluq or any 
pait of it to whom she pleased. It she 
was not a “successoi " of Niamat Ullali 
Khan within the meaning of the $amd % 
hh c had power to make such a .gift as 
would he iccoguibed as a \alid gift, by the 
Mohammedan law applicable to Sunnis, 
of the whole Taluq or of any part of it, to 
w horn she pleased. 

g On the 7th Match 1881, Munni Ihbi 
executed a*document wine’ll lias been con- 
stnued by the Subordinate Judge as parts 
a deed of gift and in part a Will, and has 
been construed by the Judicial Commis- 
sioners as a deed of gift. As ha Delated by 
the official , translator it jy t so far as lh 
maternal, as follows * — 

“I am Thakurain Musamnut Muinm Bibi, 
wife of Mohartmad Niamat Ullah Khan. 
Taluqdar of Mirzapur and Jalalpui, Barga- 
ins Bhur and Paila, district Khcn 

“ Whereas my husband, during his life-time 
bequeathed the entile property of the afore- 
said Ilaqa to me, and I, in accordance with 
the said Will, am in possession and owner- 
ship of the same , now I, while in sound 
health and *m possession of perfect intel- 
lect without force arid leluctauce, of my own 
free will, make a gift of the moveable and 
immoveable property, the eutire zamimhut 
and lamba/tlou estate, Ac , m favour of 
Mohammad Lutf Ullah Khan, son uf Moha- 
mmad Ibad Ullah Khan, the brother of my 
husbamj, the detail whereof is being given 
below, with the exception of the villages and 
sit lan<}s, <fco , of the estates, specified below, 
which shall, during my hfe-tnne, remain m 
my and my relation’s possession, free of rent 
and without paymeufc of Government re- 
venue : and I clt> hereby lavest the donee 
with the power to have the mutation of 
names effected m his favour, Now J have 
nothing to do with the gifted property and 
©state. I shall keep the villages aud nr 
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lands, which have b$en exempted here- 
under, for my life-time without the power 
of alienation by mortgage, sale and gift , 
and after me, the donee shall also be the 
owuer of the said exempted properly The 
donee shall pay the Government revenue of 
the exempted estate from the Ilaqa with 
the exception of the revenue of Patti village 
OundhiA, which 1 shall pav out of my own 
pocket The donee shall pay all the debt 
with which the estate is encumbered,--!, 
the donor, having nothing to do therewith 
Wherefore I have Vxecuted these few words 
by wav of a deed of gift on a ^ stamp of 
Its, (1,008 by fixing the value of the property 
at Rs. 60,000 (sixty thousand), so tliat it 
may serve m an authority aiql be of use 
when required 

u Detail of the gifted immoveable property 
together with the amount of revenue and 
the boundaries 

1 4 Detail of the mo\eable pioperty gifted, 
Hs 2,610 


“ Detail of the property exempted, Ks 
1,555 

is Vorijutm Jihur, ui ft* (> 7 

Es 1,4^0 

*' Village Muudia ‘‘ #*' land at Jalal 
Misir, standing in pur, measuring 

the name of me, 136 acres Hr 65 

the donor, during 
life, rent fimd re- 
venue free , 855 * 

u Patti Gundhta, 
standing in the 

name of me, the 

donor . 280 

‘‘Gungipui, includ- • 

ed in Hmdolna, 
standing in the * 

name of Moham- 
mad Tbrahim 
Khan ... 355 

u Dated 7th March, 

1884. Scribed by 
'the Registration 
, Clerk, 

u Mark' Of' tbc/sig' 
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nature of the 
WTh&kurain 8a* 
heba, wife of 
Mohammad Nia- 
, mat Ullah Khan, 

Taluqdar of Mir- 
zapur, auto- 

graph ** 

Mr. Kanhaiya Lai, in his judgment on 
the appeal to the Court of the Judicial 
Commissioner, gives u slightly different 
ti dilatation of part of the document of the 
7th March 1884 /as follows : — 

11 Now in sound health and full posses- 
sion of my senses, without any persuasion 
or compulsion and t)f my own accord I have 
gifted my movable and immovable property, 
all my zam indart and lambaadan estate, &c , 
to Mohammad Lutf Ullah Khan, son of 
Mohammad lbad Ullah Khaa, the brother of 
my husband, according to the details given 
below, with the exception of the villages and 
Mr land, &c , set out below, name by name, 
which will reman in my possession for the 
duration of my life and my dependent rela- 
tives (mV) free of rent and Government re- 
venue, out of the aforesaid estate At this 
tunc having exempted them I have made a 
gift, and by virtue of this deed have aulho- 
used the donor to get mutation of names 
made in his favour, and now I have nothing 
to do with the estate and property gifted , 
and such villages aad stt land aforesaid, an 
have been at thm tune for the duration of my 
hf< (rented (left out) will be kept by me 
without transfer by moatgage or sale or gift 
foi my life-tune, and after my death the 
donee will be the proprietor (mtdik) of the 
aforesaid excepted property ; and of 
the excepted property the donee will pay 
the revenue from the Ilaqa except of the 
Pattr Mnuza Gundhia Of the Patti Gun* * 
dhia, I will pay the revenue from my own 
pocket and the donee will pay all the debt# 
outstanding against the estate. I have no* 
thing to do with them. Therefore these few ♦ 
words have been written by way of a deed 
of gift of inheritance and proprietorship em 
a fttamp of Its. 600,8,0 on a stated value of 
R» 7,000 ate a title deed which will be useful, 
at the rime of need." 
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In the opinion of their Lordships there 
is no material difference between the two 
translations, they bear the same meaning. 
It should be mentioned that the punc- 
tuation in each translation is the punctua- 
tion of the person who made the transla- 
tion* “ Patti Manza Gundhia ” was the 
4 annas 5 pies share in Mauza Gundhia 
which the Government had, subject to the 
payment of the Government Revenue, 
granted to Munni Bibi absolutely in 187G 

On the execution of the decument of the 
7th March J884, hutf Ullah Khan got ac- 
tual possession of A all the property men- 
tioned in it except Mauza 1 (lungipur and 
the property now in question m tins suit. 
Of the property now m question hutf 
Ullah Khan did not obtain physical posses- 
sion until Munni Bibi died«iu 1906 

Lutf Ullah Khan mortgaged, on the 27th 
November 1907, the 4 an nan 5 pies share 
m Mauza Gundhia for Rs 11,000 to the 
Defendant Pandit Shoo Da\al hutf 
Ullah Mian died some yea is latei, having 
him surviving his w dow Mimaimnat 
Uhund Bibi and lus son Uamul Ullah 
Khan. Hamid Ullah Khan, after bis 
father’s death, tiansfened to his wives, 
Musammat Fakhr Jahan Begam and 
Musammat Ashgari Begam, oi to one of 
them , portions of the propei ty now m ques- 
tion. On the 1 7 tli January 191 J, t here 
being then due to Pandit Shoo Duval 
Rs 20,000, under the mortgage of the 
27th November 1907, Hamid Ullah Khan, 
Musammat Ohand Bibi and Musammat 
^Ashgari Begam sold the 4 annas 5 pies 
share in Mauza Gundhia to Pandit Slieo 
Dayal for Rs. 21,000 

Before referring to the judgments of the 
♦rial Judge and m the Qourt of the Judi- 
cial Commissioner, it #; pvisable to men- 
tion some other mattered Niamat Ullah 
^han’s youngest hrother was Ibrahim 
i, who died and left four sons sur- 
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viving him, of whom Ehsan Ullah was the 
eldest. Elisan Ullah and his three 
brothers on the 20th December 1910, 
brought a suit against Hamid Ullah Khan, 
Jiis two wives, and Mohammad Abdul 
Gham Khan and Mohammad Abdul Rah- 
man Khan, who are the Plaintiffs in the 
present suit, and in their plaint, alleging 
that Munni Bioi had by a Will of the 10th 
June 1906, bequeathed to their father, 
Ibrahim Khan, Mauza Mundia Misir, the 
4 annas 5 pies share in Mhuza Gundhia, 
and the two, groves, the house and sir land 
in Mauza Jalalpur, all of which are claim- 
ed by the Plaintiffs- Appellants in the pre- 
sent suit, askfd for a decree? for posses- 
sion. ’To that suit these Plaintiffs- Ap- 
pellants offered no defence, and on the con- 
trary the Plaintiff- Appellant here’ Moham- 
mad Abdul Gbani Khan, on .the 4th 
November 1910, wiote to Ehsan Ullah as 
follows : — 

“ Claim for possession. 

<f My dear Mohammad Ehsan Ullah Khan 
and Abdullah Khan, mt vs of Jalalpur 

“ After affectionate gi eatings, I write to 
say that as regards the property left and 
possessed by my deceased sister, Munni Bibi, 
the wife of NiaJrnat Ullah Khan, Taluqdar 
and rms of Jalalpur, you enquire about, I 
do not at all turn against the purport of her 
Will You can* obtain the said property 
under the Will by bringing a suit or other- 
wise, and I ha fc vo no objection You are 
quite free to take necessary steps. Abdul 
Rahman Khan too says the same thing I 
have enquired from him also. 
u With kindest regards. 

“ Yours affectionately, 

* u Abdul, Ghani Khan, 

* u Taluqdar of Kukra. 

“ Dated 4th November, 1910,” 

Mohammad Abdul Ghani Khan was 
called as a witness for the Plaintiffs in the 
suit of 1910, and on being shown his letter 
of the 4th November 1910, said: “This 
letter T wrote w r iih the permission of my 
brother Abdul Rahman Khan, who is joint 

9 



62 


THE CALCUTTA WEEKLY NOTES. 


[Von. xxvn 


Khan Bahadur Mohammad Abdul Ghani Khan v. Must. Fakhr Japan Beg am. 

witlf me," and “I never thought qf the question as to the right of the Plaintiffs 
matter whether I am entitled to the assets to maintain this suit The Plaintiffs filed 
of Munni Bibi or not. I disclaim a share cross-objections. 

in the property if I am entitled to it.” The appeals and the cross-objections 
When Abdul Ghani Khan gave his evj- were heard by the learned Judicial Com- 
dence in that suit he was 42 years of age, missions s, Mr. Stuart and Mi. lvanhaiya 
and it appears to their Lordships impos- Lai, and they delivered their very care- 
sible to believe that he and his brother had fully considered judgments on the 19th 
never before 1910 considered the question December 1917. Mr* Stuart held that 
as to whether they, as the' heirs in Moham- under the Taluqdari" sanad Munni Bibi 
medan law of Munni Bibi, had any claim was a successor within the meaning of 
to any part of the valuable property which the terms ‘ ‘tsuccessors ” in that, sanad, 
had been hers The Plaintiffs m the suit and conseqiu ntly had an absolute power 
of 19] 0 failed to prove the execution of the to give, or bequeath the Tuluqdari pro- 
alleged Will, and their suit was dismissed perty to whonfcoever she pleased, a power 
The learned Subordinate Judge, Mali- of alienation which wai not. controlled bv 
mud Hasan, who tried the present suit, Mohammedan law. Mr. lvanhaiya Lai 
construed the document, of the 7th March was of the contrary opinion ; be right] v 
1884, as'a Will, eo far as it. related to the held that as. Munni Bibi obt lined her 
property in question here, and as a deed title to the Taluqdan ptoperly, not by 
of gift so far as it related to the other right of inheiitance under the sanad hut 
property dealt with by it. He held that, under the Will of her hushmd Niamat 
f„ boc 41 of the Transfer of Propertv Act, Ullah Khan, she was not a succcssm within 
1882, did not apply tolhe cases of Pandit the meaning of the sanad 
Slieo Dayul and of the other transferees, In 1921, the Board m Ghulam Abbas 
and as lie considered that it was not Khan v Amaial Fatima (1), which was 
proved that Munni Btbi’s heirs had assent- an uppeil from Oudh, hi Id that the word 
ed to the bequest bv her of the property ‘ success. >in ” in a similar primogeniture 
in question, he gave % Plaintiffs a decree sanad meant those designated persons 
for the possession of a two-third share of who would encce«xl in the event of an in- 
that propel ty. It should ‘here be men- testacy , and not persons who took by sale, 
tioned that it does not appear from the re- s ,ft f ,r bequest. H id it not been for 
cord that Pandit Shoo Dayal had given Nut mat mini. Khan’s Will the Taluqdan 
evidence in this suit or that he had made property would, on his death, have vested 
any enquiry as to the title of Lutf Ullah by right of inheritance under the rarnd in 
Khan to mortgage, or the title of Hamid Lutf Ullah Khan, who was the elder of his 
Ullah Khan and his mother and wife to two brothers. Under the o. rooms; anc 
sell the 4 annas 5 pi's share in Mauza Munni Bibi’ ’s light to dispose bv gift or bv 
Gundhia. Prom that decree th6 Defend- Will of the Taluqdari property was the 
ante Musammat, PaMir Jahan Begam and n glit 0 f an owner under the Mohammedan 
Pandit Rheo. Dayal appealed to the Court law, and was the same right which she 
Of the Judicial Commissioner, Their ap- had to dispose irf the 4 annas 5 pies share 
peals raised the question as to the true in Mauza. Gundhia. 

Const) action of the document of the 7th ‘ The Judicial Commissioners agreed in 
jHwch 1884, and consequently raised the , , ui L.R.^b a m iifcsi, ’ M" 

.‘mpi / 1 
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their construction of the document of the 
7th March 1884, and held that it was, and 
operated as a deed of gift, and that all the 
property mentioned m it parsed ae a good 
and valid gift under the ttunm law to 
Lutf Ullah Khan. They held that Mumu 
Bibi by that deed transfoired the corpus 
of the properly, $he TaluqOan propeitv 
and the 4 annas $ pies share in Muuza 
Gundhm, to Lutf Ullah Khan, reserving 
to hciself for her life the usufiucl of the 
property m question in tins Hint Appar- 
ently they based (heir judgments on a 
decision of the Board in 1867/ in Nuwab 
Umjad Ally Khan v Mussmnmat Mohum - 
dec Begum (2h 

It had been contended qn behalf of the 
Plaintiffs befoie the JuJicuxI ('oimuis- 
sj oners that thoie had been no possession 
of tins property now m question, gi\en t.o 
or taken bv Luff Ullah Khan, ami that, 
consequently the gift was void under the 
Mohammedan law, but they considered 
that the clear intention of Miami Bibi as 
shown by her deed was that the title to 
this propoi ty should immediately vest, in 
Lutf Ullah Khan, and that she should have 
no right to sell, mortgage, ox otherwise 
dispose of the property, and the} iound 
that as the usufruct was reserved tor her 
Me by Munni Bibi, it was not possible for 
physical possession of the property in the 
suit to be given to Lutf Ullah Khan m 
Munni Bibi’s life-time. In the opinion 
of the Judicial Commissionets everything 
* which was reasonably possible to mate 
perfect the gift had been done and that 
nothing more was required to make the 
gift a good gift according to Mohammedan 
law* l?be Judicial Commissioners by the 
decrees of the 19th December 1917, set 
aside the decree of the Subordinate Judge, 
and dismissed the cross-objections and the 
tfl 11 M, t JL $17 at 647, m # io w .ft, 

ip, o* as awtu 
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suit. Erom the decrees of the Judicial 
Commissioners these consolidated appeals 
have been brought. 

t Their Lordships will now consider whe- 
ther the document nt the 7th March 1881, 
may be regarded, so far as the property 
now in question is concerned, as a Moham- 
medan Will, and if it. is not a Moham- 
medan Will, hut is a dot rl of gift, then the 
question arises whether in the circum- 
stances of this case the gift Of this property 
to Lutf Ullah Khan became a valid gift 
under the Mohammedan law applicable to 
Sunnis. 

In construing the document of the 7th 
Maieb 1884, it lias to he hoi nr in mini 
that in Mohammedan faw the broad dis- 
tinction between a gift [hiba) and a be- 
quest (wasmt) is that m (lie uisomf a gift 
the immediate nglii oi property m the 
subject of the gift 1*1 coi.feiiei, and in the 
case of a bequest the vesting of the light 
of propeity is postponed. Owing to the 
fact that there is m India no uniform at 
accurate system of conveyancing, and to 
the fact that deeds and Wills are, in India, 
as a rule most inartifiemlly drawn up, fre- 
quently by person^ not possessed oi legal 
knowledge, it is often difficult to ascertain 
with certainty what was precisely intend- 
ed by tlx© document, and m some cases to 
ascertain whether the document was in- 
tended to operate as a deed of gilt or as a 
Will* Their Loidslnps have, for the fol- 
lowing reasons, come to the conclusion 
that the document ol the 7tli March 1881, 
cannot he regard/d in any respect as a 
Will. * 

On the 7th March 1884, Munni Bibi 
wa£, as she recited m the document, the 
owner in possession of the entire property 
of the Iiaqa (the Taiuqa of Agar Buzurg) 
which her husband had bequeathed to her, 
and she was also the owner in possession 
til the 4 annas 3 pies share in Mam;a 
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Gundbia; that 4 annas 5 pies share and 
the Taluqdari propeity constituted her 
zarmndari estate As their Lordships 
read the deed, Munm Bibi by it made a 
gift to Lutf Ullah Khan of “my movablb 
and immovable property, all my zamin- 
dari and lanibardari estate, etc.,’’ re- 
serving to herself for her life the 
usufruct of the property now in ques- 
tion, but making it clear that by 
that reservation of the usufruct she did 
not reserve to herself any right to trans- 
fer by mortgage or sale or gift any part 
of the property. As their Lordships lead 
the deed »t was intend<yl to be and to 
operate as ail immediate and irrevocable 
disposition of all* Munm Bibi’s movab'o 
and immovable property, and all hei 
zamindan arid lambardari estate men- 
tioned m the deed and m the schedules to 
it, subject to the reservation for her own 
use during hoi life-time of the usufruct of ' 
the property in question here, and it must 
be construed as a deed of gilt and not as a 

Will. 

The reservation of the usufruct did not 
by itself make the gift of the propeity now 
in question void undei^ Mohammedan lav\ 
So far as that is concerned there is the 
authority of the Board 'm Nawab Vm- 
jad Ally Khan v. Mussutnmat. Mohuntdec 
Begum (Li) for that statement as to 
Mohammedan law, although the parties 
in that case were Shias and not 
Sunnis. But m the Courts below and 
in this appeal it has been .contended 
that the deed of the 7th March 1881, 
is void so far as it purported to be 
a gift of the pioperty m question m tins 
suit on the giound that no possession was 
actually taken of this particular propeity, 
and no mutation of, names m respect of 
this particular property was obtained, bv 

(si u h , r. A. sty 1 10 w. r. p. o 


Khan v. Must. Fakhr Jaban Begam. 

Lutf Ullah Khan until Munni Bibi had 
died in 1906. 

That contention has raised a question by 
no means easy of solution. The solution 
of that question depends upon what are 
the facts here and upon what is the rule 
of Mohammedan law applicable to those 
facts Tn consideimg what is the Moham- 
medan law on the subject of gifts inter 
vivo/} then Lordships have to bear in mind 
that when the old and admittedly authoi- 
italne texts of Mohammedan law were 
pi omulgated there were not in the con- 
templation of t any one any Transfer of 
Propeity Acts, any llegistiation Acts, any 
Revenue Courts to record transfers of the 
jKjssession of land, or any zamindari 
estates, large or small, and that it could not 
have been intehded to lay down for all time 
what should alone be the evidence that 
titles to lands had passed. The object of 
Uie Mohammedan law as to gifts appar- 
ently was to prevent disputes as to whe- 
ther the donor and the donee intended at 
the time that the title to the property 
should pass fiom the donor to the donee, 
and that the handing over by the donor 
and the acceptance by the donee of the 
propeity should be good evidence that the 
property had been given by the donor and 
had been accepted by the donee as a gift. 

• Bor a valid gift inter vivos under the 
Mohammedan law applicable in this case, 
three conditions are necessary, which their 
Loidships consider have been correctly 
stated thus : — “ (a) Manifestation of the 
wish to give on the part of the donor; 
<61 the acceptance of the donee, either im- 
pliedly or ’expressly ; and ( c ) the taking 
of possession of the subject-matter of the 
gilt by the donee, either actually or con- 
structively.’’ (“ Mahouiwedan Law,’’ 
by Syed Ameer Ali, 1th Ed., Vol. 1, p. 41). 
In their Lordships’ opinion, the whole 
zamindari property mentioned in the deed, 
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and not parts of it only, must, for the pur- 
poses of this case, be regarded as one pro- 
perty, the taking possession of any part of 
it being constructively a taking possession 
of the whole. The wish of Munm Bibi 
to give that property to Lutl' Ullah Khan 
and his acceptance of it on the 7th March 
1884, are clearly manifest from a perusal 
of the deed which he received and acted 
upon. The question is, did Lutf IJllah 
Khan actually or constructively take pos- 
session of the propel t\ in question m this 
suit? That lie did not, until Munm flibi’s 
death in 1906, take physical possession ol 
Mauza Murnlia Misir, the 4 annas 
5 pies share in (hmdhiu oi the two 
groves, the house and sir land m 
Jalalpui, or apply for mutation of 
names m ins favour *in lespect ol these 
p.uticului piopertie^, i.- admitted. On 
the execution ol the deed of gift in 1881, 
Lutf Ullah Khan did obtain mutatioil ol 
names m his ia\otu ol all (In* othei zamin- 
dari piopeilv, and from the 7th March 
1884, until Munm Bibi died in 1906, he 
paid the Government Revenue which be- 
came due in respect of the Taluqdari pari 
of the propel ty now in question. If Lutf 
Ullah Khan had received after the 7th 
March 1884, and before Munm Bibi died 
in 1906, any of the rents or profits of the 
property now m question, he would be 
held to have received them as a trustee for 
Muum Bibi, although the title to the cor- 
pus of the property w'as in him In their 
Lordships’ opinion Lutf Ullah Khan must 
be regarded as having been constructively 
in possession, although not in physical 
possession of the corpus ’of the property 
now iu question from 1884 until 1906, and 
the 'gift was a valid gift 

Thoir Lyrdeliips will accordingly humbly 
advise His Majesty that these consolidated 
appeals should be dismissed with costs. 


Solicitors - Messrs. Walla ns awl Hunter 
for the Appellants 

Solicitors - Messrs. Bat tow, Ungers ami 
N evil l lor the Respondents. 

G. D M 

[CIVIL APPELLATE JURISDICTION.} 
Appeal fuom Original Civil 
Jurisdiction 
’N o. J25 of 1921. 

Nogendka Nath 
Choitdhuri, Defend- 
ant, Appellant, 
v. 

Erai^qool Company 
Limited, Plaintiff, 
Respondent. 

Lcttcm Patent, < / ll — “ Sint fgr hind " — High 
Cowl's jio inti> t'oit in ini tin-taut smt fm- specific 
fx’ilnnmittc of n central t to ptuc/nM- a tea estate 
u> Assam — Appointment of l ieceitcr , dtsnetion of 
Judge — Const i action ot statute 

A, carrying on the business of tea plan- 
ters, owned aiea estate in Assam V, en- 
tered into an agreement with A in Calcutta 
to purchase the estate for a certain sum, 
but subsequently failed to do so, and A 
brought a smt on the Original Side of the 
Calcutta High Court for specific perform- 
ance or ui tile alternative, for damages. 
On an application by the Plaintiff the 
Judge appointed a Receiver, against which 
order the • Defendant appealed, urging 
that the suit being a “suit for land ” 
the High Court on its Original Side 
had no jurisdiction to try the suit 
in view of the terms of cl. 12 of the 
Letters Patent and hence had no jurisdic- 
tion ito appoint a Receiver. 

Held per Sanderson, C. J . — That if the 
words “suits for land” are given their 
natural meaning, the suit does not come 
within the meaning of those words, 

Sudamdih Coal Co., Ltd. v. Empire 
Coal Co., Ltd. (1) distinguished. 

m I. L. B. 42 Oat. 942 (IMS). 


Sanderson, C. J. 
Richardson, J. 

, 1922, 

11, January. 
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Land Mortgage Bank v, Sudurudeen 
Ahmed (2) relied on. 

In construing a statute, it is necessary 
for the Court to give the natural meaning 
to the words which are used, and if il is 
thought advisable to include cases which 
are not covered by the words of the statute 
in their natural meaning, it is not for the 
Court to strain the language of the statute 
so as to include them, but it is the func- 
tion of the Legislalure to amend the statute 
and the same principle applies toihe con- 
struction of the Charter. 

Having regard to the fact that the 
agreement, which it is sought to enforce, 
was made m Calcutta „ the Court had juris- 
diction to entertain the suit. 

The appointment of a Receiver is a 
matter for the discretion of the Judge — a 
discretion which must be exercised judi- 
cially and upon well recognised principles. 

Gibbs v. David (J) lejerfpd to. 

Per Richardson , J.--77i«t this is not a 
suit for land either within the natural 
meaning of those words or within the 
meaning which hud been given to 
them in previous decisions of this Court. 
Nothing can be deoideJ m this suit 
between vendor and purchaser which 
directly affects the land or binds third 
parlies who may havo or m<Ty tlaim rights 
therein. That being so, the suit does not 
appeal to be a suit brought for the puipusc 
of establishing title to or acquiring posses- 
sion, of or control over land. The agree- 
ment having been made in Calcutta, and 
the suit being not a suit for land, learn was 
properly given to institute it on the Ori- 
ginal SiQe. 

Srhbnath Buy v . OaliiY Dab 6-Hosb (4), 
Land Moure agh Bank *>, Sgdobudebn (2) 

1 It. B. !» cw, 8S& fISDDi 
, (8) fc. Ml SO ®q. Ctw. «t8ltiW5). ' ' 

14) l. B. B. 6 C*l. 88 U8?»K 
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and Sudamwh Coal Co., Ltd. v. Empire 
Coal Co., Ltd. (1) referred to. 

The learned Judg$ having seisin of the 
suit, it was open to him in the exercise of 
his discretion to appoint a Receiver, 

This was an appeal from an inter- 
locutory order appointing a Beceiver in 
Suit No. 662 of 1921, passed by the 
Hou’ble Mr. Justice Greaves on the Ori- 
ginal Hide on the llth July 1922. 

The facts will* fully appear from tne 
judgment. 

Mr. II. D Bose and Mr. A. N. Chau- 
dhuri f Counsel, appeared for the Appel- 
lant. 

Mr. Langford James and Mr. T Ameer 
Ah, Counsel, appeared for the Iksponden* 

* 

The JlTHJMENT OP THli COURT was as 
follows : — 

Sand i'ii, son, (\ J — This is an appeal 
Item tlie judgment of mv learned brother 
Mr. Justice Greaves whereby lie appointed 
a Receiver in a suit, upon an application 
of the Plaintiff Company. The suit was 
bi ought by the Plaintiff Company praying 
that the Defendant might be ordered and 
decreed to carry out the agreement re- 
ferred to in the plaint and to execute and 
register t he conveyance and tor a decree 
foi the sum of Bs. 88,280 being the ex- 
pense inclined bv the Plaintiff Company 
in cat lying on file estate from (he 1st 
January 1920 to the 14lh January 1021 
and for the sum of Ra 1 ,600 tier week 
from the 14th January 1921 until the De- 
fendartt would take possession of the said 
estate less the sum which is referred to in 
the prayer, and for the sum of Bs. 7,800 
odd as interest or by way of damages, or, 
in the alternative, in 4he event of the 
Court deciding that the Plaintiff Company 
was 'not entitled to specific performance, 
for damages. • 

tlf 1 L B. 48 (^1. 848 118161, 
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It appears that the Company was carry- 
ing , on the buaineas of tea planters m 
Assam and owned and worked an estate in 
Assam known as the Eraltgool Tea Estate. 
It w^a, alleged in the plaint that the De- 
fendant agreed to purchase the estate for 
Its. 2,25,000, the purchase to date from 
the 1st January 1920, the work on the 
estate until the comph turn to he carried 
on by the Plaintiff Company which was 
to be reimbursed by the Defendant for all 
expenditure as irom tin » 1st January 1920. 
It was agreed by the learned Counsel that 
the agreement was made m Calcutta. The 
plaint, further alleged 1 that on the 5th 
August 1920 the attorneys of the Defend- 
ant sent to the Plaintiff Company’s 
Attorneys a deed of conveyance prepared 
from a draft which had, been accepted by 
the Plaintiff Company duly stamped and 
engrossed and tire Plaintiff Company ap- 
proved the said deed and called upon the 
Defendant to complete the same. It was 
then alleged that inspite of repeated de- 
mands, although the Defendant admitted 
his liability to execute the said conveyance, 
he refused so to do. The plaint set out 
the amount of money w r hich the Plaintiff 
Company expended m carrying on the 
work since the 1st January 1920. 

The written statement amongst other 
matters referred to certain representations, 
which, it was alleged, had been made on 
behalf of the Plaintiff Company and which 
it was said induced the Defendant «o send 
the conveyance to the Plaintiff’s Attorneys, 
and stated that the Defendant, had ‘never 
intended to complete the transaction 
without a satisfactory investigation of 
title, that the Defendant believed that the 
Plaintiff Company was unable to convey 
about 100 antes of the entire land of the 
estate and that consequently by rflasdh of 
glitch shortage the Plaintiff Company was 


Company, Limited. 

not entitled specific performance or 
damages, 

The main point, which was argued m 
this Court, was that this Court on iL 
Original Side had no jurisdiction to try 
the suit and that consequently inasmuch 
as the learned Judge had no jurisdiction 
to entertain the suit he had no jurisdiction 
to appoint a Thoetvei. The learned 
Counsel for the Defendant argue 1 that the 
learned Judge ought to have tned an issue 
as to whether this Court on uts Original 
Side had jurisdiction to entertain the suit, 
before be decided to appoint a Receiver. 

, We have not the advantage of any 
judgment of the learned J’lidge and I can- 
not ascertain to what extent the learned 
Judge considered thd question whethei flic 
Court bad jurisdiction to Entertain the 
suit. I agree with the learned Counsel 
that it would have been more satisfactory, 
to say the least, if the learned Judge hail 
decided the question whether the Court 
had jurisdiction to enteitam the suit 
before he made an order appointing a 
Beceiver; I do not propose, however, to 
accede to the learned Counsel’s applicat ion 
to remand this question to the learned 
Judge because, m my judgment, it would 
be an unnecessary waste of time and 
money. The matter has been fully argued 
and at considerable length m this Court 
by the. learftecT Counsel for the Appellant 
and in view of that it seems to me that 
it w ould not be right for us to remand 
this matter to the learned Judge in order 
that lve might try the issue which the 
learned Counsel argued ought to have been 
tried in the first instance 

The main question, therefore, is : Had 
this Court jurisdiction to entertain the 
suit ? It is said that this is a suit for 
land ” and consequently maemuch as the 
land in question is in Assam and outside 
the local limits Of the Ordinary Original 
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Jurisdiction of the High Court, the High 
Court had no jurisdiction to entertain the 
suit having regard to the terms of cl. Ill 
of the Letters Patent which provides that 
“ The High Court in the exercise of its 
Ordinary Original Civil Jurisdiction shall 
be empowered to receive, try and deter- 
mine suits of every description, if, in the 
case of suits for land or other immove- 
able property, such land or property shall 
be situated within the local limits of the 
Ordinary Original Junsdiction of the said 
High Court ” If we give to those 
words, “ suits for land,” then ordinarv 
meaning in the English language, to rnv 
mind it is eletir that this sflit does nol 
come within the meaning of those words. 
But the learned Counsel for the Appel- 
lant drew ohr attention lo certain cases 
which have been decided by this Court 
which go to show that the words, to which 
T have referred, are not to he confined 
to suits for the recovery of land or for 
the recovery of possessions of land , and , 
the latest ease, to which our attention 
was drawn, was the case of Sudamdih 
Goal Co., Ltd. v Empire Coal Co., Ltd 
ft). In that case the Plaintiff Company 
and the ' Defendant Company, who had 
their registered offices in Calcutta, were 
the owners of adjoining collieries situate 
in Sudamdih in the District of Manbhum 
in the Province ot Bohar *and Orissa 
The boundary between the Plaintiffs’ and 
the Defendants’ properties was demar- 
cated superficially by pillars. It was 
alleged by the Plaintiffs, but denied by 
the Defendants, that thS Plaintiffs had 
left as a protection a barrier of twenty- 
five feet along the eastern boundary of its 
property : and the suit was brought for 
damages for coal which the Plaintiffs 
alleged the Defendants had extracted ; and 
the substantial question in dispute in thal 

(1) J. Ii. R. 42 Cal. 942 (1015). 
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case was whether the Plaintiffs or the De- 
fendants were the owners of the coal in 
question. The learned Chief Justice Sir 
Lawrence Jenkins said this : ‘ ‘ The matter 
in dispute here relates to a minrqg pro- 
perty outside the jurisdiction so defined. 
On behalf of the Plaintiffs it is contended 
that having regard to the pleadings it 
cannot be said that it is a suit for land or 
other immoveable property The ques- 
tion is what was intended by that expres- 
sion. Tt, appears to me that it was not a 
more formal test that was proposed — a 
test to he determined by the precise form 
in which a ‘suit* might be framed; but 
that regai d was to be had to the sub- 
stance of the suit, and I cannot help 
thinking that the particular expression was 
used, because there was its equivalent m 
the Civil Piocedure Code of 1859, sec 
6 ” He then went on to say • ” The 
course of decisions on the Charter shows 
that the description cannot be limited to 
suits for the recovery of land in its strict 
sense, and as to that there can be no dis- 
pute ■ and, running on parallel lines with 
that, wo find the Code of Civil Procedure 
of 1859 developed m 1877, so as to em- 
brace a number of topics which perhaps 
would not in strictness be regarded as 
suits for land, and it is instructive to ob- 
seive what they are.” The learned Chief 
Justice then described the suits which are 
included m the section of the Civil Proce- 
dure Code which he was discussing and 
he concluded by saying “Therefore, il 
seems to me that w T e are not giving a con- 
struefton that as opposed to the general 
trend of legal thought, if we hold that suits 
for land at any rate extend to a suit of this 
kind, which is a suit for compensation for 
wrong to land, when, as I hold to be the 
case here, the substantial question in the 
right to the land.” It is not necessary for 
me to express any opinion about that case 
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because, in my judgment, that case does 
not cover the present one, for it is clear 
to me that the substantial question 
between the parties in this case is not 
the right to the land. The words in cl. 
12, if we give to them their natural mean- 
ing, in my judgment cannot be said to 
cover this suit, which is a suit for specific 
performance of the agreement, which was 
made in Calcutta and to recover a sum 
of Rs. 88,000 odd said to be due from the 

t 

Defendant to the Plaintiffs by reason of 
that Agreement. Some decisions such as 
those referred to by thq learned Chief 
Justice in his judgment in the above-men- 
tioned case seem to have extended the 
operation of the clause in question beyond 
the natural meaning of the words 4 4 suits 
for land/' but I am not prepared to put 
an interpretation upon these words, 
which as far as T know, has never been 
given to them hitherto and which, in my 
judgment, having regard to the natural 
meaning of the words, is not justified 
The case of Land Mortgage Bank v 
Sudurudeen Ahmed (2) is an authority 
against the contention of the learned 
Counsel for the Appellant. In my .judg- 
ment, it camnot be too clearly laid down 
that in construing a statute it is neces- 
sary for the Court to give the natural 
meaning to the words which are used, an# 
if it is thought advisable to include cases 
which are not covered by the words of the 
statute in their natural meaning, it is not 
for the Court to strain the language of 
the statute so as to include them, but it 
is the function of the legislature to amend 
the statute and the same principle applies 
to the construction of the Charter. In my 
judgment, this is not a suit for land within 
the meaning of cl 12 of the .Letters Patent 
and the Court had jurisdiction to enter-* 
tain the suit having regard fo the fact that 
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the ^agreement, which it is sought to en- 
force, was made in Calcutta. To my 
mind that really disposes of this case. 

The other point, to which the learned 
’Counsel for the Appellant referred, was 
that the learned Judge ought not to have 
appointed a Receiver inasmuch as the 
Plaintiffs were themselves m possession 
of the land and .could go on managing the 
property as they had in the past Rut 
tlus was a matter for the discretion of the 
learned Judge — a discretion, which, no 
doubt, must be exercised judicially and 
upon well recognised principles. Having 
regard to the, facts of the* case, and 
especially having regard to the alleged 
liability of the Defendant under the agree- 
ment to reimburse the Plaintiffs for the 
money which the Plaintiffs had to expend 
upon the estate after the 1st January 1920, 
the fact that the Defendant m alleged to 
* have recognized his liability by paying a 
sum of Rs. 5,000 ^on or about the 26th 
August 1920 and to the fact that the De- 
fendant's attorneys sent the conveyance 
to the Plaintiff's attorneys, it cannot he 
said that the learned Judge was wrong in 
exercising his disci eti on w the appoint- 
ment of a Received. The case of Gibbs 
v. Da ctd (3) may be ref ei red to in this 
connection. I do not. mean to say that 
the facts in' thaj^ewse arc on all fours with 
the facts m this case, but it is useful for 
ascertaining the principles upon which a 
Receiver may be appointed. 

For these reasons, in my judgment, the 
learned Judge’s order should be upheld 
and the appeal should be dismissed with 
costs. 

Richardson, J. — I agree 

The suit is brought by the vendors for 
specific performance of an agreement 
m?tdc in Calcutta to sell a tea estate in 
Assam known as Eraligool, and the main 
(S) D. 11. 20 Bjq. Cas. 373 (Itift). 

i 10 
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question which now arises is whether the 
suit is a suit for land within the meaning 
of cl, 12 of the Letters Patent. If bo, the 
land being outside the local limits of »he 
Ordinary Original Jurisdiction, the Court 
had no power to entertain the suit in that 
jurisdiction and therefore no power to 
make the interlocutory order appointing a 
Receivei of the property,* from which this 
appeal has been preferred by the Defend- 
ant The question perhaps assumes more 
importance now than it may originally 
have clone because we are informed that, 
a learned Judge, other than the learned 
Judge wh<J made the order, has in the 
meanwhile given the Receiver leave to sell 
the property. 

To thfe best of my judgment, on the 
materials before us this is not a suit for 
land either within the natural meaning of 
those words or within the meaning which t 
has been given to them m previous deci- 
sions of this Court. Tfchas been held that 
a suit in the nature of a suit hv a pur- 
chase! for specific performance is a suit 
for land f.S hrenaih Hoy v Cally Das 
Ghosc f4)] On the other hand, m Land 
Mortgage Bank v Sudurndeen Ahmed (2) 
it was held m reference to a vendor’s' suit 
that it v; as not a suit •for land. It Is 
sought to distinguish that case on the 
ground that at tlm begmfl*jng of the judg- 
ment where the facte are set out, it was 
exp res-filv stated that the title was not in 
dispute Mr. IT D. Bose, appearing for 
the Defendant referred us to # the plaint 
in the present ease, tvhere the Plaintiffs 
describe themselves as the owners and 
workers of Ibis tea estate. He also re- 
ferred us to paras of the written 

statement where a question is raised as 
to the title of the Plaintiffs in respect of 
about 100 acres out of the 1500 which <■ 

r. l. a. >9 o&i. sea ami 
( 4 j 1.X4.B.6C upturn 
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form the subject-matter of the agreement 
But nothing can be decided m this suit 
between vendor and purchaser which will 
direeily affect the land or hind third 
parties who may have or may claim 
rights therein. That being so, the suit 
does not appear to bo a suit brought loi 
the purpose of establishing title to or ac- 
quiring possession of or control over land 
The title, if it comes in question will come 
in question incidentally with reference to 
the mam issue whether the Defendant 
should or should not be held to his bar- 
gain, but* whatever the icsult of the suit 
may be as between the Plaintiffs and the 
Defendant, as against third parties, the 
title of the Plaintiffs whether it remains 
in them or passes to the Defendant will 
remain precisely what it now is We 
wpto asked to apply the test indicated bv> 
Sir Lawrence Jenkins, (\ J , in Sudamdih 
Coal (\ ) , Ltd v Empire Coal Co , Ltd. 
(1), but in mv opinion tfie suit cannot be 
regarded as being in substance a Bint for 
land within that test. 

1 have said that the agreement was 
made m Calcutta and T gather that the 
agreed puce was to be paid in Calcutta 
There is no dispute, therefore, that if the 
suit is not a suit for land, leave was pro- 
perly given to institute it. on the Origina.1 
‘Side 

On the other point which was argued, 
T agree with my Loid that the learned 
Judge ha\mg seisin of the Mi it it wan 
open to him in the exercise of his discre- 
tion to appoint a Receiver. 

Tn the result the appeal should, m my 
opinion, be dismissed 

Messrs, Leslie and Hinds, Solicitors for 
the Appellant. 

Messrs. Morgan ck Co., Solicitors for 
the Respondent 

J, N. R. Appeal dismissed, 

U) 1. h B. 42 |M». 
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Mookbrjk®, J. 

Chotzneb, J. 

1922, 

Heard, 24 and 
27, March. 

Judgment, 

7, Juue. 

Tmnbfct of Pru[H'itii Act (IV <*/ ISS?), Wtf 
(c), hwticc }J entitled to suspend pop mod oj )eut on 
account of iUHMt thou zed and mda^jid mteu’ifptio/i 
Inf another lessee of the saute lessor - u Without lit- 
tcn'uption,” what it svjnijiex— Lessee if protected 
against tortious acts oj other lessees or sti angers 
“Person, claim, pig under ih<$ lessor” significance of, 

P leaned out two contiguous nunc* to D 
and M, Subsequently M joined Jus* mine 
to D's nunc by galleries encroaching upon 
the latter's coal land, as a'lcuiTt oj whuh 
a portion oj l)'s mine teas flooded and 
submerged. The said act of M teas un- 
authorized by the terms oj his lease In 
a suit by P agafhst D for royalty and oth< r 
dues , D pleaded that Ins possession having 
been interrupted by a lessee of P the en- 
tire rent was suspended : 

Held — That M's act was , a* between 
him and his landlord , entirely unauthoriz- 
ed by the terms of his lease arid must be 
regarded as unlawful. 

In the absence of a contract or 
local usage to the contrary, sec. 108 
(c) of the Transfer of Property Act 
secures for the lessee the benefit of 
an unqualified covenant for quiet enjoy- 
ment , which protects the lessee against 
interruption by the lessor, his hews 
and assigns or by any other person or 
persons whatsoever ( including the supe- 
rior landlord or other person claiming by 
title paramount , exercising a power 
of re-entry or otherwise dispossessing 
the lessee ), But even such a cove* 
nant does not include a case of dis- 
turbance by persons having no lawful 


Mtlp or right of entry , for against such 
tortjous acts the lessee has Jm proper 
remedy against the wronq-doers and does 
not require a covenant, nor can he, on ac- 
count of being evicted by such persons, be 
9 ‘ relieved of hts liability to pay rent , 

Hayes v. Bickers r a pe (1) and Vrrnt- 
LINGA v. Vithilinoa (2) discussed and' fol- 
lowed. 

Under such a covenant , the lessee is pro- 
tected against 1 all disturbance by the 
lessor whether lawful ' or not , save under 
a right of re-entry , but as ayumst other per- 
sons , it protects tlu lessee only against 
lawful disturbance 

TAYAMA V UlTHHlUDAPPA (3), WoTTON 

v Hulk (5), Dddbi v KollioY (7), Srini- 
vasa r. Kang A swami (21) and & menu other 
eases referred to 

Held -That the trwngful mtciluciu e by 
M could not be heated as an mUnuptiou 
by “a person claiming ii'tdn the le *u r ,' 
as the latter expression means a pci son 
claiming under the lessor the right to do 
the particular act sow plained of 

Harrison v Mhncaster (22), Sander- 
son v Berwick (J2>, Lhdwell v. New- 
mans (25), Kali Pbasvnn\ v Mathurv- 
nath (32) and other cases referred to. 

This was an appeal preieired on the 1st 
of August 1919 against the decision of Babu 
Phomndra Mohan Chatterjee, Subordinate 
Judge, 2nd CourJ^jJ Zillah Bui d wan, dated 
the 30th of Af>ril 1919 and fiom findings 
recorded by Babu Probode Chandra Bose, 
Subordinate Judge, Assansol, dated the 
24th June 1921. 

The facts of the t case are briefly as fol- 

11)^1069] Vaughan U8. 

(2) T. L ft, 15 Mad. HI, 121 0801). 

( 3 ) I. L. R 26 Bom. 269 ( 1900 ), 

(5) [1670] 2 Wms Sand. 178 (b). 

ill [1790] 8 T. ft. 584; 1 ft. K 772. 

iU) 13 Q B, D. 647 (1884). 

(31) 1 Mad. L W. 858(1914*. w 

(33) [1891] 2 Q* B. 680. 

(38) [17963 6 T* ft, 658 ; 3 B. K. 33L 

(32) I, WE, 3 4 Cal. 191 (1907t 
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lows : — The predecessor of the plaintiffs 
in 1897 granted a lease of a coal mine to 
Myer & Co. and m 1901 granted a lease 
of an adjoining mine to the Defendant 
A considerable portion of the mine of the 
Defendant was flooded and submerged by 
reason of the act of Myer & Co. in join- 
ing their mine to the Defendant’s mine by 
galleries encroaching upon the Defend- 
ant’s coal land Further, the removal of 
some pillars in the mine of Myer & Co 
caused subsidence in their mine, thereby 
creating a passage for rush* of a large 
volume of rain and flood water into the 
mine of the defendant The terms of* the 
grant in favour of Myer & Co. did not, 
however, authome such acts. 'Subse- 
quently w t hen the Plaintiff brought the pie- 
sent suit for recovery of minimum royalty 
and other dues under the mining lease the 
Defendant lesisted the claim substantially 
on two grounds, c.g., that he was entitled 
to abatement inasmuch as a portion of the 
land had been acquired under the Land 
Acquisition Act, aud secondly, that as his 
possession of the mine had been interrupt- 
ed by Myer & Co., who were the lessees 
of the adjoining mine, the rent was sus- 
pended The lower Court gave effect to 
the first contention and overruled the 
second, with the result that the claim was 
decreed in part. Agaia«Lfhe said decree 
the Defendant preferred the present ap- 
peal to the High Court. 

Dr, Dwa,rka Nath Mibier and Babux 
Satindra Nath Mookerjce and Rama Pro- 
sad Mookerjav for the Appellant* 

Babus liamcharan MitfQ i< and Aiftl Chan- 
dra Dutta fo^the Respondenfe, » 

t 

' The Judgment oe TRB Court, was as 
follows ,;. ; 

MooKEpjEE, J,— -This ife an appeal by 
, the first Defendant in a suit for tocovery 
t of toinhnmn royalty, tod other '^n^^nder 


Singh. 

a mining lease granted by the predecessor 
of the Plaintiffs on the 28th September 
1901. The suit was instituted on the 6th 
July 1917, and, the claim covered the period 
of six years between the 14th April 1911 
and the 13th April 1917. The Defend- 
ant resisted the claim substantially on 
two grounds, namely, first, that be was 
entitled to abatement, inasmuch as six 
high as out of the thirty two bigh&s of 
coal land included in the lease had been 
acquired under the Land Acquisition Act ; 
aud, secondly, that as his possession of 
the mine had {icen interrupted by Myer 
& Co., who were lessees of an adjoining 
mine under a grant made by the prede- 
cessor of the Plaintiffs on the 22nd April 
1897 tlie entire rent was suspended. The 
Subordinate Judge gave effect to the first 
contention and overruled the second, with* 
the result that bn the 30th April 1919, 
the claim was decreed in part. The pre- 
sent appeal, preferred by the Defendant 
against this decree, was heard on the 
17th January 1921. In support of the 
appeal it was urged that m view of the 
provision of sec. 108 (c) of the Transfer 
of Property Act, the Appellant was en- 
titled to reduction of the rent payable by 
him . as a considerable portion of the mine 
let out to lum had been flooded by reason 
of the act of Myer & Co., who held the 
adjoining mine under the Plaintiffs. The 
Court held that before the question of the 
true construction of sec. 108 could he 
usefully discussed, it was necessary to 
ascertain facts which had not, been in- 
vestigated by the Court below.. The 
Court accordingly directed the lower Court 
under Or, 41, r. 25, of the Civil, Procedure 
Code to try the following issues on addi- 
tional, evidence and to return the evidence 
tp this Court together with tine findings 
thereon, and the reasons therefor.; first, 
Was there ip, fact an interruption of the 
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possession of the Defendant daring the 
years in suit within the meaning of el. (e) 
of see. 108 of the Transfer of Property 
Act ; secondly , if there was such an in- 
teiruption, was it attributable to any abt 
on the part of Myer & Co., as alleged by 
the Defendant; thirdly, what were the 
terms of the grant made by Plaintiffs in 
favour of Myer & Co. The Subordinate 
Judge has held a local enquiry, taken the 
additional evidence required and submitted 
his findings. We liave’now to determine 
the appeal under Or. 41, r. 26, sub-r. (2). 

The findings of the ^Subordinate Judge 
have been accepted by both the parties 
before us and may be summansed as fol- 
lows : — 

First, that during the period fiom the 
14th June 1911 to the 13th April 1917, 
there was interruption of the possession 
of the Defendant in respect of an area 
of ten bigbas fifteen cottas and twelve 
chattaks, approximately m the top seam, 
while the balance, fifteen bigbas four 
cottahs and eight chattaks, remained in 
fully workable condition and had during 
this period a shaft pit by which the first 
Defendant extracted coal ; 

Secondly, that this interruption of pos- 
session was due to the unlawful act of 
Myer & Co. in joining their mine to the 
Defendant's mine by galleries encroaching 
upon the Defendant’s coal land; 

Thirdly, that the terms of the grant in 
favour of Myer & Co. were set out in the 
lease granted by the predecessors of the 
Plaintiffs on the 22nd April 1897 to.Hari 
Char an Singh, 

The Subordinate Judge ‘has found that 
if Myer & Co. had not driven galleries by 
encroaching into .the ooajj land of the De- 
fendant and had not thus joined their 
mine to hiia mine, no water from their 
mine oould have entered his mine which 
was thereby flooded and submerged. The 


Singh. 

Immediate cause was tho destruction of the 
barrier by Myer & Co. , the ulterior cause 
was the robbing of pillars in the mine of 
Myer & Co. and also in a natural channel 
which carried the surplus rain water of 
the locality into a neigbboiumg river 
This removal of pillars naturally caused 
subsidence in their mine and also m the 
channel, thereby creating a passage lot 
rush of a large volume of ram water and 
flood water into the mipe of the Defend- 
ant. There can be no doubt that the act 
of Myer & Co. was, as between them and 
their landlords, entirely unauthorized by 
the terms of their lease and must be re- 
garded as unlawful. In tbese circum- 
stances, we have to decide whether Buch 
unauthorised act on the part of the lessees 
of the Plaintiffs absolves the Defendant 
from liability to pay rent in accordance 
with his lease The solution of this ques- 
tion depends upon the true const) action 
of see. 108 

Cl. (c) of sec 108 piovides that, m the 
absence of a contract or local usage to the 
conti ary, the lessor of immoveable pro- 
perty shall be deemed to contract with the 
lessee that, if the latter pays the rent re- 
served by ihe lhase and peiioims the con- 
tracts binding on the lessee, he may hold 
the property during the time limited by 
the lease W’tksut interruption. This pro- 
vision secures for the lessee the benefit of 
an unqualified covenant for quiet enjoy- 
ment. A qualified covenant for quiet en- 
joyment protects the lessee against m- 
terrupfion by the lessor, bis heirs and 
assigns, or any other person claiming by 
or under him, them or any of them, where- 
as an unqualified covenant protects the 
lessee against interruption by' the lessor, 
hie heirs and assigns or by any other per- 
son hr persons whomsoever# The cove- 
nant, in the unqualified form, covers the 
case of interruption by the superior land- 



u 


THE OALQUTTA WEEKLY NOTES. 


[Vot. XXVII. 


NowrAno Singh ». Janardan Ivishorgai, 

lord or other person claiming by title 
paramount , exercising a power of re-entry, 
or otherwise dispossessing the lessee- 
But even such a covenant does not include 
a case of disturbance by persons having 
no lawful title or right of entry; for, 
against them the lessee has his proper 
remedy and does not require a covenant, 
nor cun he, on account of being evicted 
by such persons, he relieved of his liability 
to pay rent. Reference may be made m 
this connection to the exposition contain- 
ed in the classical judgment of Sir John 
Vaughan,' Chief Justice of the Court ol 
Common Plea^ m the case of Hayes v* 
l! takers taff (I), where he shows that the ex- 
press covenant, like the implied covenant, 
protects the lessee only against lawful dis- 
turbance of strangeis, and then sum- 
marises the* “inconveniences if the law 
should be otherwise : ' ' 

“ 1. A man’s covenant without neces- 
sary words to make it such, is strained, 
to be unreasonable, and therefore improb- 
able to be so intended , for, it. is unreason- 
able a man should covenant against the 
tortious acts of strangers, impossible for 
him to prevent or probably to attempt 
preventing. 

2. The covenantor, who ij innocent, 
shall be charged, when the lessee hath Ins 
natural remedy against ths^wrong-doer . 
and the covenantor made to detend a man 
from that from which the law defends 
every man, that is, from wrong. 

8. A man shall have double remedy for 
the same injury against jjhe oovefiantor, 
and also against the wrong-doer . • 

4. A way is opened to damage a third 
person (that is, the covenantor) by un- 
discoverable practice between the lessee 
and a stranger, for there is no difficulty for 
the lessee secretly to procure a stranger 
to make a tortious entry, that he may 
|t (i) [iwsj Vnugtox. ns. 


Singh. 

therefor charge the covenantor with an 
action.” 

This principle was recognised by Mr. 
Justice Subramaniya Iyer in Vithilinga v. 
Pi thitinga (2), when he observed that by 
a covenant for quiet enjoyment, the lessee 
is to enjoy his lease against the lawful 
entry, eviction or interruption of any man, 
but not againsl tortious entries, evictions 
or interruptions, and the reason for the 
law is solid and clear, because against tor- 
tious acts the lessee has his proper re- 
medy against the wrong-doers. The deci- 
sion of Mr. Jystici^ Ranade m Tayama v. 
Gurshidappa (8) takes substantially the 
same view, when it lays down that the 
words “ without interruption,” in sec 
108 (c), give a lessee in India the suiue 
lights as he would have under what is 
known m England as a covenant foi quiet 
enjoyment in an unqualified foun The 
ease then before the Court, was as m 
Gopanund v. Lain Gubmd (4), decided by 
Sir Barnes Peacock, C. J. and Jackson, 
J., that of interruption caused by para- 
mount owner of the property, and although 
it is stated that “ the lessee is protected 
against interruption from any person 
whomsoever,” it is made abundantly 
clear by the observations which follow 
that the lessee must protect himself 
against interruption by a person without 
lawful right or against wrongful disturb- 
ance by a stranger. The rule is thus now 
firmlv settled that, like the express cove- 
nant, the implied covenant protects the 
lessee, against all disturbance by the lessor 
whether lawful or not, save under a right 
of re-entry, but, as against other persons, 
it protects the lessee only against lawful 
disturbance; Wotton v. Hele (f>), Anon 

IS) I. U R. 16 Had. Ill, 181 (18911. 

* m I. U R. 83!Bom 269 (19001. 

(«) la w. s. me (1869). 

(8) M7t>] 9 Wm*. Band. (b), 
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(6), Dudby v. Fottiot (7), Nash v. Palmer 
(8), Granger v. Collins (9), Young v. 
Raincock (10), Jeffry es v Evans (31), 
Sanderson v. Berwick (12), Wallis v 
Hands (13), Mukhtar v. Sunder (14; a/ul 
Udai v. Katyani (15) It may be pointed 
out that, before the Tinnsfei of Property 
Act. it had been maintained m a long 
series of decisions that if the lessee were 
evicted by title paramount to that of the 
lessor or by a poison to whom he had 
given the land on lea So, the lessee was 
discharged from the payment of rent and 
might claim abatement yr suspension : 
Munee v Campbell (16), Munee v Camp- 
bell (17), Gopanund v Lala Gobind (4), 
Kadambini v. Kashinath (18) and Knslo- 
sundar v Kumarchundci (19) To the 
same effect was the decision in Donzettc 
v Girdhari (20), which held that, in the 
absence of express agreement to the con- 
trary, a landlord is bound by an implied 
obligation to indemnify the tenant 
against disturbance by las own act or by 
the acts of those who claim under him 
or by right paramount to him, but not 
aguinst the wrongful acts of strangers. 
The same view is reflected in the judgment 
of 8ir John Wallis, C. J., m Srinivasa v. 
Rangaswami (23), where he states that a 

14 12 W. B. 109 0869/. , 

(6) [17741 Lofft 460. 

*7» [17901 3 T. R 6S4, 1 H. R. 772. 

(8) [1816] 6 M. 4 S 374; 17 R. R 364. 

(9) [1840] 8 M A W. 468 ; 55 B. R. 837. 

(10> [184«] 7 C. R 810, 78 R. H. 652. 

Ill) [1885] 19 0 B. N. 8. 246, 147 R. B. 577. 

(121 18 Q. R. D. 647 (1884). 

(18) riSOT] 2 Oh 76 (88, 

(141 17 0. W.N. 960 (I9iS). 

(16l 85 0. P. J. 292 (1932). 

(16) 11 W. B 278 (1869). 

(17) 12 W. R. 149 (i860). 

(18) 13 W. R.«3fl (1870\ 

<191 15 W. R.230,1871,. 

(20) 23 W.B. 121 (1374), 

(21) 1 Had. L, W. 868(1814). 


covenant for quiet enjoyment, ns between 
lessor and lessee oven m its more extend- 
ed form, is only a covenant against dis- 
turbance by somebody claiming under a 
lawful title, and does not extend to flis-’ 
turbance by a trespasser 

In view of what must thus be recog- 
nised as settled law, Ihe Appellant has 
been driven to contend, as a last resort 
iliut Myer & Co. , who hold under a lease 
granted by the Plaintiffs, ma\ rightly be 
treated as included within the category 
of persons claiming under them. This 
argument is attractive but fallacious. 
Lord Esher M. B., when pressed with the 
identical argument in Harrison v. Mwn- 
caHcr (22) on the authority of Pry, Jj ,J 
m Sanderson v. Berwick (12) made an un- 

j 

portant observation which may be usefully 
recalled here : ' ‘ tho expression in that 
judgment, claiming under him, must be 
restricted in its meaning to claiming a 
right under him to do the particular act 
complained of.” This mteiprelation led 
to the result that where a lessee of a mine 
was interrupted, not by any act which the 
lessor had authorised, but bv a flow' of 
w'ater W'hicli he had not authorised, the 
lessor was not liable under lus covenant 
for quiet ^ enjoyment ; see also Jones v 
Consolidated Anthracite Collieries (23). 
The same construction was placed upon 
(lie expression, ‘‘ claiming under him,” by 
Bray, J , in Williams v. Gabriel (24), 
when he ruled that a person claiming 
ii n, lei the lessor means a person claiming 
undeii him the right to do the act com- 
plained of, so J that if a lessor parts with 
the {iroperty or any adjoining property to 
a third person, and that person is in a 
jiosition to rightfully claim, under his 

(12) 13 Q. B. D. 647 (1884). 

(22) [1891] 2 Q. B. 680. 

(28) [1916] 1 K, B. 128 (136). 

(24) [1906] 1 K. B. 155. 
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’title from the leaser, that he Is authorised 
to do those acts, the lessor will be respon- 
sible. If this interpretation were not 
adopted, the lessor would be responsible 
for all interruptions by any person 
claiming title through him, whether 
assignee or under-tenant, however, wilful 
or negligent the interruption. There must 
clearly be some limit, and we are of opi- 
nioh that the limit indicated by Lord 
Esher is reasonably . It comes to this, that 
the lessor becomes bound for anv act of 
interruption by himself or by any person 
whom he has expressly or impliedly 
authorised to do the act. T^iis is good* 
sense and fits in with what the parties 
might well have contemplated, because 
the lessor hag really authorised the acts to 
be done ; but to bold that the parties con- 
templated that the lessor was to be res- 
ponsible for Wrongful and negligent acts 
which he had not authorised, would plainly 
he beyond reason. This principle explains 
the decision in Sanderson v. Berwick (12), 
where the Court of Appeal held a lessor 
responsible, because lus tenant of adjoin- 
ing land had, in the proper and contem- 
plated use of certain drains, damaged the 
Plaintiff (another tenant t>f his) but re- 
fused to hold the lessor responsible for 
excessive user of thoee drains. The test 
formulated by Lord Esbwy it will be 
found, renders intelligible the decisions in 
Lnthodl v. Newmans (25), Evans v 
Vaughan (26), Calvert v. Sebright (27), 
Carpenter v. Parker (28), Jeffry es v. Evans 
<11), Bolph v. Crouch (29J and White v. 
Jameson (80) , where the interference with 

(11) (1866) 19 C. B. N. s, 346, 147 R «. 5 

112) 19 Q. B. D 647 (1884). 

(2$ (1796] 6 T. B. 658 1 8 B. E. 881. 

(26) [1825] 4 B & C. 361 , 38 B. K 260. 

(87) [1862] 15 Beav. >86 , 93 R. R. 801. 

(38) [1667] 8 0. 8. N, S. 808 , ill B B. 683 

(39) L. B; 8 Sfrch. 44(1867). 

(30) L. R, 18 Eq, 80S <1«74). : < ’ ,c v ■ ' ■ 3- 


Sings.' 1 ’’ " "• ' 1 • 

the lessee was by a person Whose title 
arose by a prior act of procurement Of the 
lessor; see also Barmer v. Jumbil Tin 
Areas (31) The filarne principle appears 
to have been recognised in Kali Prdsdnna 
v Mathliranath (32), where it was ruled 
that a lessee, who may have lost possession 
of a portion of the lands covered by his 
lease, was not entitled to suspend the pay- 
ment of rent, if the dispossession had been 
effected, not by t{ie landlord, but by other 
persons who were subsequent lessees under 
him in respect of different lands and had 
no authority to interfere with the posses- 
sion of the prior lessee. In the case before 
us, (here was no express covenant for 
quiet enjoyment in the lease granted to 
the Defendant, and his rights must be 
determined with reference to sec. 108 
alone ; on the other hand, there was an 
express engagement by the Defendant to 
pay the prescribed royalty even if no coal 
could be raised on account of difficulties in 
working. In these circumstances, we hold 
that the remedy of the Defendant, if any, 
lay against Myer & Co. ; their ywmgful 
interference could not be treated as an 
interruption by persons claiming under 
the lessors, such as could be successfully 
set up m answer to the claim for rent 
made by the lessors in the present action. 
We liold further that there was no cove- 
nant for quiet enjoyment, either con- 
tractual or statutory, as against tortious 
interruption by wrong-doers. 

The result is that the decree made by 
the Subordinate Judge on the 30th April 
1919 is affirmed and this appeal dismissed 
with costs. There will be one heading fee 
only, Rs. 160, and each party will bear his 
own costs of the further enquiry by the 
lower Court. ' 

J-N. R. Appeal dismissed. 

(8i) fwamefosoc. 1 ' ■ l| " 1 

<m 1. 2* B. 84 CM. 19) UflOTi 
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Loan Shaw. 

Lord Phillimobb. 

Sir John Edob. Banxu Behari 

Mb. Amber Au. Dhor, Appellant, 
1922, v. 

Heard, 14 and J. 0. Galstaun and 

16, March. anr., Respondents. 
Judgment, 

10, April. 

Indian Contract Act \(IX of 1872), see. 7 If — 
Penalty, provision in the nature of- Lots or damage 
not proved— Light to relief— Failure of purchaser 
to complete contract within stipulated time by reason 
of vendor's default— Purchaser if liable. 

Where an intending purchaser of pro- 
perty failed to complete the purchase 
within the stipulated period by reason of 
the vendor not having taken steps to mahe 
out, as he had undertaken to do, a market- 
able title in respect of the property, the 
latter was not entitled to ask for the en- 
forcement of a provision in the nature of 
penalty which the purchaser was to incur 
in case of such failure. 

The vendor having failed to prove that 
he had suffered any loss in consequence : 

Held — That even if he had not been in 
default, the vendor was not (in view of 
sec. Hi of (he Contract Act ) entitled to any 
relief on account of the purchaser's default. 

This was an appeal from an order, clawed 
the 11th December 1918, of the High 
Court of Judicature at Fort William in 


The Plaintiff (J. C. Galstaun) sought 
to recover a sum of Rs. 3,60,000 advanced 
by him on a mortgage of (inter alia) 21, 
Strand Hoad, Calcutta, and secured by an 
indenture of mortgage and two further 
.charges, all dated the 2nd August 1906. 
One Madhab Mohini Dasi was a puisne 
encumbrancer, and tile Appellant, Banku 
Behari Dhur, and the Defendant-Respon- 
dent, Radharani Dasi, were interested in 
the equity of redemption, the former as 
trustee for Radharani Dasi , and the latter 
as his cestui que trust. . 

There ware some second mortgages upon 
the property. The parties compromised 
thd suit, and the terms of settlement were 
recorded on t&e 28th April 19l8, and were 
embodied in a decree §f the High Conrt, 
dated the 1st May 1918. The Plaintiff’s 
solicitors received the draft decree on the 
14th May, the draft was settled on the 
23rd May, and the minutes w'ere men- 
tioned before the Judge on the 27th May 
at the instance of the said Madhab Mohini 
Dasi, and the decree was completed and 
filed on the 31st May 1918. 

In consideration of the Plaintiff agreeing 
to the terms of settlement, the said Banku 
Behari Dhur and Radharani Dasi cove- 
nanted to sell and convey to the plaintiff 
or his nominee 21, Strand Road, Calcutta, 
free from all encumbrances for the price 
of Rs. 2,90,00$*“* The remaining terms ot 
settlement which are material were the 


Bengal, in its Appellate Jurisdiction, vary- 
ing an order of, the same High Court, 
dated the 26th July 1918, made in its 
Ordinary Original Civil Jurisdiction.' 

The main question for determination on 
the present appeal related to the mean- 
ing and effect of the terms of a consent 
decree, dated the 1st May 1918, which was 
passed in a suit (No. 744 of 1916) for sale 
inWitnted by thePljintjff in the said High 
(Dtwrt inlWd. .. 1 1 V 


following : — 

(e) That Mr, Galstaun will, at the re- 
quest and by the direction of Babu Banku 
Behari .Dhur, pay off the moneys due to 
other niortgagees not exceeding Rs. 60,000 
and the amount paid will be added to this 
mortgage claim and carry interest at 7 
per cent, per annum with quarterly rests 
in account and the said Mr. Galstaun will 
not under any circumstances whatsoever 
:,be able tycall for or , take any steps for 
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realisation thereof until fhe expiration of 
four years from the date hereof. 

(g) That the title should be accented by 
Mr. Galstaun upon the Baid Babu Banku 
Behari Dhur making out a marketable 
title thereto and that the purchase should 
be completed within one month from the 
date hereof. If such purchase be not com- 
pleted within the aforesaid period, then 
the interest on part of the principal money 
secured by the said mortgage and further 
charges, namely, Es. 2,90,000, should 
ceaso to run and Mr. Galetaan shall be 
deemed to be the owner of the above pre- 
mises subject to the charge^ and mortgage 
mentioned in the cl. (a) as well ub all 
existing encumbrances on the property 
herein and the whole of the said considera- 
tion money of Rs. 2,90,000 should ipso 
facto be’ set off against his claims under 
bis mortgage and further charges. 

Before the expiry of one month from 
the date of the said decree, the Plaintiff 
paid and satisfied the claims of the De- 
fendants Mathura Nath Mitter and others. 
The eaid Madhab Mohini Dasi made de- 
lays in furnishing an account of what Was 
due to her under her puisne encumbrance. 
On the 31st May 1918 f the Plaintiff ten- 
dered to Madhab Mohini D.asi’s attorney 
Two Government Promissory Notes of the 
value of Rs. 20,000, and*£^, 12,760-2-0 in 
cash ‘ with an undertaking to pay any sum 
due in excess of the amount of the tender, 
but the tender was refused as being short 
of the amount due. In the absence of an 
exact amount which the puisnd encum- 
brancer repeatedly refuged to funjisli , the 
Plaintiff had calculated the amount in the 
best way be could, and be filed the pre- 
sent application on the 17tb June 1918, 
praying that the Baid Madhab Mohitai Dasi 
might be directed to accept from the Plain- 
tiff Government securities of the nominal 
value of Rs. 20,000 with interest at 12 per 


cent, and costs in full satisfaction of her 
claim in the suit and that upon such pay- 
ment being made she: might be directed to 
execute and register a' proper reconveyance 
of her mortgage or that in default' of her 
acceptance the said amount might be de- 
posited in Court to her credit, and a re- 
conveyance executed and registered by 
the Registrar of the High Court on her 
behalf. 

Mr. Justice Gi eaves who lieaid the said 
applieation delis ced judgment on the 
8th July 1918 Tfe made the order play- 
ed for, and observed as follows 

“ The present case seems to me to be 
one in which an even stronger duty was 
cast on the mortgagee to state what was 
due, and assist m the redemption. She 
was paity to a consent decree whereby 
she agreed that the moitgagor should 
redeem her on certain tonus by a certain 
date, and yet she lnm taken up an attitude 
which lias prevented this bung done, by 
asserting that she wan under no obliga- 
tion esen to formulate hoi chum , she was 
tendered Its 10-11-3 less thin the sum 
she now claims iui interest, with an 
undertaking to pay any sum that might 
be due m excess of the amount tendered, 
and I do not think that any reasonable 
person can doubt that if she had said on 
the 31st May and (!>'■ 1st Jui.e, \oti have 
tendered me Rs 10-11-3 too little, that 
the full amount of her claim would, have 
been forthcoming ” 

In accordance with the terms of settle- 
ment the Appellant, Banku Behari Dhur, 
was bound to make out a marketable t : tle 
to the property in dispute, but he failed 
to do so. He did not send copies of the 
mortgages upon the property, subsequent 
to the Plaintiff’s mortgage, nor did he 
furnish an account of the moneys due 
under those mortgages, nor did he 
arrange for proper reconveyances being 
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executed and registered by those mort- 
gagees. After waiting in vain the Plain- 
tiff submitted to the applicant a draft 
conveyance on the 31st May 1918. The 
Appellant contended before Ihe High 
Court that the Plaintiff had failed to 
complete the purchase ‘ ‘ within one 
month,” as provided m cl G of tbo terras 
of settlement, and that by way of penalty 
the Court ought to give effect to the terms 
contained in that clause. 

Mr. Justice Greaves delivered judgment 
on the 20th July 1918, rejecting the con- 
tention of the Appellant. He concluded 
as follows : — % 

“ Now, T think it is evident that, read- 
ing the terms as a whole, it was never con- 
templated that the conveyance by Banku 
Behan Dlun and Jtadharam to Mr. 
Galstaun should be subject to the mort- 
gages subsequ. lit m dale to Mr. Galstauu’s 
mortgage. That being so, 1 think cer- 
tainly that Banku Behan Dhur owes, 
under the terms of cl. G, a duty to Mr. 
Galstaun to send him copies of these mort- 
gages, and either satisfy him that they 
had been discharged, or at any rate facili- 
tate the discharge of those mortgages, by 
Mr. Galstaun under the provisions of 
cl. E, although it is true that no time was 
mentioned for the discharge of the mort- 
gages. This ho has not done, and thaj 
being so, I do not think that he is entitled 
to insist on the strict letter of cl. G m so 
much as he has not complied with the 
obligation which I hold lay upon him 
thereunder. 

, 14 The result is that I think Mr. 
Galstaun’s contention is correct, and that 
the conveyance should bo executed without 
any reference to, cl. G at all. Banku 
Behari Dhur and Kadharani are to exe- 
cute tbo conveyance in that form, i.e. ( 
omitting all references to cl, G within a 
week from to-day, and in default of their 


executing the conveyance within a week 
from to-day, then the Eegistrar will exe- 
cute it on their behalf settling the form, if 
necessary. No order as to costs.” 

» The Appellant appealed from the said 
judgment, dated 26th July 1918, of Mr. 
Justice Greaves, and the appeal was heard 
by Sir Lancelot Sanderson, C. J., and 
Woodroffe, J. The learned Chief Justice 
delivered judgment on the 11th December 
1918, Woodroffe, J., concurring. The 
Appellate Court came to the conclusion 
that in submitting the draft conveyance on 
the 31st May 1918, the Plaintiff had com- 
mitted a breach of the contract contained 
in cl. G, of the’ terms of settlement which 
is 

“ That the title should be accepted by 
Mr. Galstaun upon the said Babu Banku 
Behari Dhur making out a marketable title 
thereto, and that the purchase should bo 
completed within one month from the date 
hereof , .” 

The Appellate Cdurt therefore held that 
under sec. 74 of the Indian Contract Act, 
the Appellant was entitled to receive some 
“ reasonable compensation ” for breach of 
the contract, and summed up its decision 
in terms following 

“ Now, it has not been suggested by 
anybody that the Appellant suffered any 
money Iosb through the draft conveyance 
being presented on the 31st May instead 
of some days previous, in order that the 
matter might be completed within one 
month ; and, when asked, the learned Ad- 
vocate-General was unable to assist us as 

a 

regards the amount of compensation which 
ought to' he awarded to the Appellant. As 
far as £ can see, the Appellant has suffered 
no loss from the few days’ delay that occur- 
red in Mr. Galstaun presenting the draft 
conveyance. Therefore I am unable to 
award the Appellant any actual monetary 
CQanpemMtiey.. Hut $t thg same time I 
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have held that Mr. Galstaun was out of 
time and did commit a breach of the con- 
tract, and by reason thereof I am of opinion 
that these proceedings have been rendered 
necessary. 

“We think that Mr. Galstaun should 
pay two sets of costs in each Court, i.e., 
the costs of the Appellant and the cost of 
the Defendants-Respondenis, and the Ap- 
pellant, being a trustee, his costs being 
between solicitor and client, and in that 
respect the order of Mr, Justice Greaves 
will be varied. In other respects the order 
of Mr. Justice Greaves will stand.” 

The Appellant appealed from the above 
order of the High Court to His Majesty 
in Council. , 

The facts are fully set out in the judg- 
ment of the Board. 

* 

Messrs. DcGruyther, K. G., Ramsay and 
Kalmwallah for the Appellant. 

Sir George Lowndes t K. G. and Mr. 
Dub6 for the Respondents. 

Their Lordships’ Judgment was deli- 
vered by 

Mb. Ameer Aw. — This is an appeal 
from an order of the High Court of Cal- 
cutta, dated the Ilth December 1918, 
which, with a variation as to costs affirm- 
ed' an order made by Justice Greaves 
in the exercise of the Ordinary Original 
Civil Jurisdiction of the Court on tbei 26 th 
July 1918, in a matter which came before 
him upon an application arising out of a 
case to which reference will be*made pre- 
sently. * 

. It appears that a Hindu inhabitant of 
Calcutta 'named Nanda Lai Mullick, who 
died on the 92nd February 1801, owned 
considerable house property in that city. 
He left surviving him a widow and an 
t$Optedson, Prem Lal Niuliyk, The bstate 
of Nanda Lai Mullick anttears fo htire been 


at the time of his death burdened with 
debts, which increased in the hands of 
Prem Lai Mullick. In order to save the 
property from sale in execution of decrees, 
Prem Lai, with the consent of the Ad- 
ministrator-General, executed on the 2nd 
October 1895, a document by which he 
conveyed his entire estate inherited by 
him from Nanda Lai Mullick to the pre- 
sent Appellant, Banku Behari Dhur, as 
trustee for the liquidation of his debts. 
Prem Lai “died intestate on the 20th 
March 1907, leaving a widow, Srimati 
Radharani Dasi. 

In order to liquidate the debts of the 
deceased Prem Lai Mullick, and other 
liabilities on the estate, Banku Behari 
Dhur had, in conjunction with Prem Lai, 
who was then alive, obtained considerable 
sums of money from the Respondent 
Galstaun on three mortgages in respect of 
several properties owned by Prem Lai 
Mullick, among them being 21, Strand 
Road, to which the present dispute relates. 
On the 26th June 1915, Galstaun brought 
a suit in the High Court of Calcutta upon 
the several mortgages held by him for the 
usual mortgage decree. 

Beside Banku Behari Dhur, the trustee 
aforesaid, Srimati Radharani Dasi, the 
widow of Prem Lai, as the heiress of her 
husband, was made a party along with a 
number of puisne mortgagees. One of 
these puisne mortgagees was a lady named 
Madhab Mohini Dasi. 

This suit was compromised, and the 
agreement of compromise was incorporat- 
ed in the decree which was made by Mr. 
Justice Greaves in the High Court in its 
Ordinary Original Civil Jurisdiction on 
the 1st May 1018. The terms of the 
agreement material to this judgment are 
m follows i — 

“ («) That Mr, Galstaun will at the request 
>.y the direction of Babu Banku Behari 
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Dhur pay oil the moneys due to other mort- 
gagees not exceeding Rs. 60,000 and the 
amount paid will be added to this mortgage 
claim and carry interest at 7 per cent, per 
annum with quarterly rests in account and 
the said Mr. Galstaun will not under any cif- 
oumstances whatsoever be able to call for or 
take any steps for realisation thereof until 
the expiration of four years from the date 
hereof. 

“ (a) That the title should be aocepted by 
Mr. Galstaun upon the said Babu Banku 
Behari Dhur making out a marketable title 
thereto and that the purchase should be 
completed within one month from the date 
hereof. If such purchase be not completed 
within the aforesaid pe^od then the interest 
era the part of the principal moneys secured 
by the said mortgage and further charges, 
namely, Rs 8,90,000, should cease to run 
and Mr. Galstaun shall be deemed to be the 
owner of the above premises subject to the 
charge and mortgage mentioned in cl. (a) 
as well as all existing encumbrances on the 
property herein and the whole of the said 
consideration money of Rs. 2,90,000 should 
ipso facto be set off against his claims under 
his mortgage and further charges ” 

Madhab Mohini Dasi, the puisne mort- 
gagee referred to above, appears to have 
made some delay in furnishing an account 
of her claim, and when the money was 
tendered to her by the Plaintiff, on behalf 
of Banku Behari Dhur in the terms of the 
decree, she refused to accept it, making 
the delay the reason of her refusal. The 
matter had to go beforo the Court, add the 
learned Judge had to make a peremptory 
order directing that what wae due to her 
should be paid within one week from the 
date of his order in certain shape set out 
therein, and that on he^failure to* accept 
the payment the money due should be paid 
into Court to the credit of the suit, and 
tie ‘Registrar should thereupon approve 
of the reconveyance on her behalf. There- 
after Mr. Galstaun tendered to Banku 
Behari Dhur, the Appellant, the convey- 
ance in respect' of 21, Strand Road in the 


terms of the agreement embodied in the 
decree in the mortgage suit. The date of 
the agreement was the 28th April 1918, 
and it was provided under the agreement 
that the purchase by Mr. Galstaun should 
Be completed “ within one month from 
the date hereof. ’ ' The conveyance was 
apparently tendered by Mr. Galstaun three 
days later, viz., on the 81st May 1918. It 
was in the usual form, but Banku Behari 
Dhur refused to accept it on the ground 
that Mr. Galstaun was., under the terms 
of the agreement, bound to complete the 
purchase within one month from its date 
.and had failed to carry it out ; his conten- 
tion beingrfhat Galstaun must consequent- 
ly .bear himself the burden of all outstand- 
ing incumbrances, and was not entitled to 
add them to his own security, which was 
to form the consideration for the convey- 
ance. 

On the objection of Banku Behari Dhur 
to accept the conveyance as tendered by 
Mr. Galstaun,, the matter had to go again 
before Mr. Justice Greaves, and he came 
to the conclusion that the delay in the 
completion of the purchase was due prin- 
cipally to the default of the Appellant him- 
self ; that, as a matter of fact, he did not 
deliver copies 6f the mortgages to the Re- 
spondent,* and did not make out a market- 
able title ; that is that he did not send to 
the mortgagee (Galstaun) copies of the 
mortgages upon the properties other than 
the mortgages in his favour, which were 
with him ; that he did not send or cause 
to be sent within one month from the 
date of the settlement, account of the dues 
to the several subsequent mortgagees ; and 
that he did not arrange for proper reeon- 
veyances being executed and registered by 
the mortgagees on receipt of their actual 
claims. It also appears that he did not 
take proper steps to expedite the recon- 
veyance from Madhab Mohini Dasi. The 
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learned Judge accordingly considered that 
the Respondent was not in default in re- 
spect of the delay in tendering the con- 
veyance under the terms of the settlement 
as embodied in the decree, and he accord- 
ingly overruled the objection of Banku 
Behari Dhur, and directed that he and 
Itadharani Dasi were to execute it m the 
form tendered by Galstaun, omitting all 
reference to cl. (g), within a week from 
the date of his order. 

Banku Behari Dhur preferred an appeal 
to the High Court from the ord^r of the 
learned Judge sitting on the Original Bide 
of the Court, and the learned Chief Justice, 
and Mr. Justicd' Woodroffe, who heard the 
appeal, came to the conclusion that 
Galstaun was actually* in default ; but tliev 
were also of opinion that the provision 
in cl. (g) relating to his default was by 
way of a penalty, and that as, under sec. 
74 of the Contract Act, it was not esUb- 
lished that he had suffered any loss fr irn 
the delay in the actual tender, Banku 
Behari was not entitled to any relief on 
account of Galstaun “s default. They 
accordingly affirmed the order of Mr. 
Justice Greaves in so far as the execution 
of the conveyance was concerned, but 
varied his order relating to costs, and 
made Galstaun liable for all thfe costs in- 
curred in the course of the proceedings. 
Banku Behari Dhur has now v appealed to 
His Majesty in Council, and his conten- 
tion ib that as Galstaun hae been found 
to be in default, be must be held subject 
to the condition embodied in cl. (g) pf the 
terms of settlement and ‘ought to. bear 
himself the burden of whatever charges 
6t enciimbrances may be outstanding in 
respect of the property in question, viz., 
21, Strand Road. 

*Thieir Lordships, after having fufly 
heard Counsel in support of Banku 
Behan's contention, are of opinion that 


the position taken up by him is wholly 
untenable. They agree with Mr. Justice 
Greaves that there was a duty imposed 
on him in relation to , the conveyance he 
ljad to execute in favour of Galstaun ; that 
he was bound to make out a marketable 
title in respect of the property, and, as 
the learned Judge points out, he did not 
take any steps to do so ; and that conse- 
quently he is not in a position to ask for 
the enforcement of the provision on which 
He takes his stand in cl. (g). Further, 
their Lordships think that even if he had 
not been in default, and the provision in 
cl (g) might ‘be regarded as one in the 
nature of a penalty, ho has not made out 
any lo-»s — as the Appellate Court find- 
ami is therefore not entitled to refuse the 
conveyance tendeied 

Their Lout, dups are therefore of opinion 
that this appeal should he dismissed with 
costs, and that the ordei of the High Court 
on appeal should be varied by striking out 
the ordei as to costs, and that in respect 
of costs the order of the first Judge should 
He restored And their Lordships will 
humbly advise His Majesty accordingly. 

Solicitors: Messrs Watkins and Hunter 
for the Appellant 

Solicitors • Barrow, Rogers and Nevill 
for the Respondents. 

G. D. M. 


{CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Civil 
Jurisdiction 
No. ^04 of 1921. 

?he Bengal A Nobth- 
Woodroffb, J. Western Railway 

Richardson, J. Co., Ld. 

1922, v. 

17, February. Sadaham Bhaibodan 

and anr. 

Vi ml Pnmd’m Cock (And V of 1908 j, Or. 1, r. 3 
-JolmMr of pdfillet'— Parties, if can be joined as 



Vot. XXm] THE CALCUTTA WEEKLY NOTE 8. 83 

The BpNGAij & North-Western Railway Co., Lr>. v. £>amram Bhairodan. 


DofepdiMfli in one suit when cause of action against 
°ne of them was outside jurisdiction. 

Where X had distinct and separate 
causes of action against A and B and th$ 
cause of action against A arose within, and 
that against B outside , the jurisdiction of 
the Court, and X brought a suit against A 
and B claiming relief against both : 

Held — That the joinder of A and B os 
Defendants in one suit m the circum- 
stances staled is not contemplated bn Or. 1 , 
r. 3 of the Oml Procedure Code and that 
the cause of action against B having arisen 
outside jurisdiction , lift' Churl was not 
competent to try the suit as against him 
on the ground that it was competent to 
try the suit as against A , 

Per Woodroffe, J .—Or l,r. 3 is a pro- 
vision which relates to joinder of parties; 
and it assumes the existence of a suit in 
a proper forum, the Court having jurisdic- 
tion to try the suit. If the Court has such 
jurisdiction, then Or. 1, r 3 may come 
into play. 

Per Richardson, J.— Rules defining the 
jurisdiction of the Court must be distin- 
guished from rules regulating the prow- 
dine of the Court m respect of causes of 
action within jurisdiction. 

Argument fiom convenience might be 
of assistance if the relevant statutory pro- 
vision is of doubtful oi ambiguous up- 
port, but not where no such doubt or 
ambiguity exists 

This was an appeal preferred on the 
30th July 1921 from th8 judgment of 
Ghoee, J., dated the 30th June 1921 
passed in the exercise of Ordinary Original 
Civd Jurisdiction. 

The facts of tile case were as follows :■ — 

The Plaintiff firm delivered to the River 
Steam Navigation Company, Ltd. (refer- 
red to as the Steamer Company) at * its 
station at Jagannatb Ghat two bake of 


piece goods for carriage, despatch and 
delivery by transmission to Bhuptiahi — a 
station on the Bengal & North-Western 
Railway line, owned by the Bengal & 
Nor.th-Westcrn Railway Co., Ltd. (refer- 
red to as the Railway Company) which has 
its place of business at Gorakpur. The 
Plaintiff firm did not get delivery of the 
bales they hkd delivered to the Steamer 
Company from the Railway Company at 
Bhuptiahi. Thereupon ’ they instituted 
tins tiiiil ^against both the Steamer Com- 
pany and the Railway Company for re- 
covery of the value of the bales on the 
Ongimil Side of the Higfi Court. The 
Stoamei Company pleaded inter aha that 
they had delivered tlie bales to the Rail- 
way Company at a station called Paleeza 
Ghat and denied liability. The Railway 
Company pleaded, inter alia, that no part 
of the cause of action as against them 
having arisen within jurisdiction, the 
Court had no j arii-diction to liy the suit 
as against them. On the evidence the 
lower Court found that there was no 
through booking of goods between Jagan- 
natli Ghat and Bhuptiahi, that goods were 
carried from Jagannatb Ghat to Paleeza 
Ghat by the Steamer Co. and thence to 
Bhuptiahi by the Railway Company, that 
the Steamer Company delivered the bales 
they had leeeived fiom the Plaintiff firm 
to the Railway Company at Paleeza 
Ghat, and that the Railway Company had 
offered for delivery certain goods to the 
Plaintiff firm at Bhuptiahi, but that these 
were n,pt the goods which had been deli- 
vered *to the Steamer Company by the 
Plaintiff firm and which had been deli- 
vered by the Steamer Company to the 
Railway Company at Paleeza Ghat. On 
these facts, Ghose, J., dismissed the suit 
•as .against the Steamer Company and de- 
creed iff as against the Railway Company. 
.The Railway Company appealed on the 
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ground, among others, that the Court had 
no jurisdiction to try the suit as against 
them. 

Mews. N. N. Siroar and G. 0. Remfry, 
Counsel, for the Defendant- Appellant, 
Messrs. Zorab and N. N. Dose, Counsel, 
for the Plaintiff-Respondent. 

Messrs. Langford James and Punkridgc, 
Counsel, for the Defendants-Respondents. 

The JonoMEifT of the Court was as 
follows:' — , 

Woodroffe, J. — This is a suit for the 
recovery of the value of two bales of pie«e 
goods alleged *to have been delivered on 
the 7th' April 1918 at Jagannath Shat 
in Calcutta to the River Steam Navigation 
Co., Ltd., 'and the India General Steam 
Navigation and Railway Co., Ltd., for 
carriage, despatch and delivery by trans- 
mission to Bhuptiahi, a station on the Ben. 
gal and North-Western Railway, and 
which, it is said, have n»t been delivered 
to the consignee at Bhuptiahi. 

I need not go into the facts of the case 
so far as they affect the merits, because 
the point which has been argued before 
us is a question of jurisdiction and, in the 
view I take of the case, it w unnecessary 
to deal with the question of merits.. 

There is no question thatjthe Court had 
jurisdiction as against the River Steamer 
Company. The question before us is 
whether it had jurisdiction against the 
Bengal and North-Western Railway Co., 
Ltd., the Defendant* Appellant, to whom 
I will refer as the Railway Company. 

The learned Judge has held upon this 
point of jurisdiction that there is no doubt 
that when the goods were delivered in 
Calcutta for transmission to Bhuptiahi, 
there was so far as the Plaintiff firm was 
concerned, only one transaction: and, he 
S*y» that that being no and this Cfiart 
having undoubted jurisdiction to enquire 
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into all the matters relating to the carri- 
age of the goods to Paleeza Ghat, Or. 1, 
r. 8, C. P. €., comes into play, so far as 
the Railway Company are concerned. He 
was, therefore, of opinion that the Rail* 
way Company were properly joined as De- 
fendants in this suit. He has dismissed 
the suit against the Steamer Company 
and given judgment againBt the Railway 
Company for a sum of Rs. 3,627. 

The argument* on behalf of the Plain- 
tiff-Respondent has been that as the Court 
has jurisdiction over the suit, because it 
has jurisdiction 6s regards the Steamer 
Company, it must be taken that there is 
no longer any question of jurisdiction but 
one of procedure only and Or. 1, r. 3, 
justifies the decision which has been 
passed, namely, a decree against the 
Railway Co., the cause of action against 
which arose out of the jurisdiction. To 
this argument I cannot agree. There is 
no doubt that the cause of action against 
the Railway Company arose out of the 
jurisdiction, from whatever point of view 
we may regard it : this is admittedly so if 
the Steamer Company were regarded as 
the agent of the Plaintiff to hand over the 
goods to the Railway Company at Paleeza 
Ghat outside the jurisdiction. This is 
also admittedly so if the action were re- 
garded as an action in tort to recover the 
Plaintiff’s goods from the Railway Com- 
pany to whom they had been delivered 
and, I think the cause of action equally 
arises out of the jurisdiction on the argu- 
ment that the course of business in carry- 
ing the goods throughout constituted a 
cause of action arising in Calcutta. This, 
I think, cannot be maintained^ The fact 
that the Court has jurisdiction against the 
Steamer Company does not give jurisdic- 
tion against the Railway Company. The 
fallacy of the argument, it appeals to me, 
lies in lira use of the words ** the Court has 
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jurisdiction over the suit,” — such jurisdic- 
tion the Court has over the suit as re- 
gards the Steamer Company This does 
not give jurisdiction over the Railway 
Company, and in my opinion Or. 1 , r. 3 
has no bearing on the case. That rule of 
the Order is a piovxsion which relates to 
a joinder of parties : and, it assumes the 
existence of a suit m a piopor forum, the 
Court, having jurisdiction to tiy the suit. 
If the Court has such jurisdiction, then 
Or. 1, r. 3 may come into play. 

No case has been cited to us in support 
of the Plaintiff-Rospondei|t’s contention : 
and, so far as it goes, the decision 111 
Krishna. Ktshore De v. Amar Nath 
KhcClry (1) appears to ho against that con- 
tention. 

It is said that to hold otheiwise, i.e., to 
say, that there was no jurisdiction would 
place the Plaintiff in a position of great 
difficulty, and, indeed it is suggested that 
it would be impossible for lnm to bring 
two separate suits. I am not suie at, all 
that the difficulty alleged actually in fact 
exists. But even if it did, that would not 
affect the question before us, namely, 
whether m fact or in law this Court had 
jurisdiction in the suit as against the Rail- 
way Company. 

In my opinion the issue whetliei this 
Court had jurisdiction to try this case 
against the Railway Company should be 
decided in the negative. 

The appeal, therefore, succeeds on this 
question, and it is unnecessary to go into 
the merits. 

The Appellant, who has succeeded in 
this appeal will get the costs of this ap- 
peal as also bis coets in the first Court 
from the Plaintiff-Respondent. The Ap- 
pellant will pay the costs of the Steamer 
Company, Respondent of the appeal. We 

U) I. L. B.47 Cal, ,770 1 •. c. U 0. W. V. 
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do not make the order which we have been 
asked to make by the Appellant that he 
do recover the costs, so paid to (he Steamer 
Company, from the Plaintiff-Respondent. 
’As regards the cross-ohjeclions, they are 
not pressed and are dismissed, and the 
Plaintiff-Respondent who took them must 
pay the costs both of the Appellant and of 
the other Respondent. The order made 
by the first Court 11 s regards the costs of 
the Steamer Company will .stand. 

Richardson, ,J . — I agree The goods 
were carried from Calcutta to Paleeza 
Chat by the Steamer Company and then 
by ’the Railway Company fr#m Paleeza 
Ghat to Bhuptiahi. 

There is no course of .business 01 agree- 
ment established between the two carry- 
ing Companies under which it would be 
possible to treat the Steamer Company as 
Agents m Calcutta of the Railway Com- 
pany so that the contract to carry the 
good b to their ultimate destination at 
Bhuptiahi would be a contract entered 
into m Calcutta by the Steamer Company 
on its own behalf and on behalf of the 
Railway Company. The forwarding notes 
of the Steamer Company show that the 
goods w ere accepted by the Steamer Com- 
pany to be carried from Jagannath Ghat 
to Paleeza Ghat for Bhuptiahi. The 
notes, however. .contain two clauses or in- 
structions to which our attention has been 
drawn, as follows : — 

(1) " If goods refused by Railway, to 
remain at River Terminus at shipper’s en- 
tire risk 3s regards damage or deteriora- 
tion.” • 

(2) ' ' Please forward by rail from 
Paleeza Ghat at shipper’s and consignee’s 
risk and expense. Steamer Agent to sign 
Railway notes and necessary risk notes 
on my behalf,” (/.<•., on behalf of the con- 
signor). 

The oral evidence is that the Railway 

12 
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Co. treat the Steamer Company as they 
would any other member of the public. 
It appears therefore that the contract with 
the Steamer Company was to carry the 
goods to Paleeza Ghat and then as agents 
of the consignor to make them Over to the 
Railway Company to be carried to 
Bhuptiahi. 

That being so, on the .materials placed 
before us in this case, I am unable to euy 
that the cause of action against the Bail- 
Way Company arose in Calcutta within the 
local limits of the Original Jurisdiction of 
this Court. 

•* 

Mr. Zorab’s main argument, as I under- 
stand it, is that once you have a suit pro- 
perly instituted o'n the Original Side on 
a cause Of action arising within the local 
limits of the jurisdiction, then the Court 
having jurisdiction over that suit would 
also have jurisdiction to exercise such 
powers as those conferred by Or. 1 , r 3 
Of the Civil Procedure Code relating to the 
joinder of Defendants, even though the 
cause of action against Defendants joined, 
as here, in the alternative, might be an 
entirely distinct and separate cause of ac- 
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the Letters Patent, such as would justify 
a recourse to thia argument. Nor am I 
satisfied that the inconvenience suggested 
might not in some ’ way be obviated. The 
resources of pleading would not seem to be 
unequal to the framing of separate claims 
in separate suits against the two Com- 
panies, and no doubt some procedure is 
available by which an order could be ob- 
tained for the trial of both suits by the 
same Court. , 

In the result, I agree that the appeal of 
the Bailway Company succeeds on the 
prehminany ground that, as the suit was 
framed, the Court had no jurisdiction to 
trv the claim against that Company. 

Messrs. Morgan & Co , Solicitors, for 
the Defendant-Appellant. 

Mr. M. N. Dutt, Solicitor, for the 
Plaintiff-Respondent. 

Messrs. On, Dujnam «' Co., Solicitors, 
foi the Defendants-Respondents, 

P. K. C. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 


tion arising wholly outside the jurisdiction No. 1680 or 1919. 

No authorities were cited in support of Akman Peada, 

this contention : and, though the conten- Chattebjba, J. Defendant, Appellant, 
tion seems to have found favour with the Suhrawabdy, J. v. 

learned Judge at the trial? with much re- ' 1921, Mahik Sabkah and 

spect, I am unable to accede to it. Buies 15j March. ore., Plaintiffs, 

defining the jurisdiction of the Com l Respondents. ■ 

must be distinguished from rules regulat- Te)WWjf Act (VUI of 

ing the procedure of the Court in respect Art ^ limitation for wit for recovery of poesmim 
6t causes of action within the jurisdiction w/m the dispossession at the instigation of the land- 
Mr. Zorab endeavoured to re-iufouv lord by two of hit peons, to tohom the landlord 
hw position on the ground of convenience, granted a settlement, 

No doubt, if the relevant statutory pron- Certain raiyaU were forcibly disposses- 
sion Was of doubtful or ambiguous import, sed of their raiyati holding at the insliga- 
tbe argument from convenience might be Urn of their landlord by two of hds p$om to 
.of 'Assistance. ■ But 'in the present case no whom he had granted a settlement , his 
idoubt or ambiguity exists) with ; regard/ to ferh&i4agea assisted in the, tfasppssossim, 
leaning, of 4he language of d. of The 'ij^pamemd raiyats brought a suit for 



Vol. XXVII.1 THE CALCUTTA WEEKLY NOTES. 87 


Arman Peada v. Manik Sarkar. 

recovery of possession more than two 
years after the dispossession : 

Held — That where a person has keen 
dispossessed by another who subsequently 
takes settlement from or is recognized as 
tenant by the landlord and the landlord has 
had no hand tn the ouster, such disposses- 
sion does not amount to dispossession by 
the landlord and in such a case the Plain- 
tiff will not be haired by Art 3 of Sch 3, 
nor m a ease where the landlord simply 
favoured the dispossession * by a third 
party. 

Ranijulla v. Ishab 1)haw. (1) and 
Rasanto Kumari v. Nan da Ram (2) dis- 
tinguished. 

Kedar Nath v. Mohebh Chandra ( 3 ), 
Sheikh Eradit v. Dadoo Sheikh (4), 
Rudra Narvik v. Natabvr (5) and 
Krishna Chandra Bvc.di v. Satish Chan- 
dra Banerjee (6) referred to. 

But where the landlord, as in the pre- 
sent rase, granted a settlement to some 
of his peons and the dispossession was 
effected by them with the help of lus 
hurkandazes, and at the instigation of the 
landlord, all of them acting m concert, the 
case comes under Art. 3 of Sell. Ill of the 
Bengal Tenancy Act. 

This was an appeal against the decree 
of Babu Banatnali Sen, Officiating Sub- 
ordinate Judge, 1st Court of Zillah 
Mymensingh, dated the 10th of May 1919, 
affirming the decree of Babu Atul Chan- 
dra Banerjee, Munsif, 3rd Court at that 
place, dated the 27th of July 1918. 

The facte of the case will appear from 
the judgment. 

(1) L£.R. 38 0*1.010; B. c,60. W. N. 70S 
’'If. BJUOOft 
i3J 18 0VE. 4. 86 (1018). 

(8i 88 0.L.J. 81$ 

(*> 10.W. JL«a (1808). 

(ft) 18 0. L 3 . 80 <*«*), 

fa 80 0.W.H.87S (W#8). 


Babus Joges'Ch. Boy and Satis Ch. 
Bhattaeharjee for the Appellant, 

Babu Annada Ch. Karkoon for the Be* 
spondents. 

♦ 

The Judgment of the Court waB as 
follows : — 

The main question involved in this 
appeal is whether the suit out of which 
this appeal arises is barred by the special 
limitation under Art. 3, Sch. Ill, of the 
Bengal Tenancy Act. The Plaintiffs 
alleged that* they had been dispossessed 
in Bone 1323 of their raiyati land by 
Defendants Nos. 1 and 2, at t,he instiga- 
tion of the Raja, the Defendant No. 3, 
and with the help of Defendants Nos. 4 
to 7. The suit has been decreed by the 
Courts below overruling the objection 
that the suit was barred The lower Ap- 
pellate Court held that the special law of 
limitation had no application to the case 
as the dispossession was by Defendant 
No. 1 after the settlement by the Raja 
and after the execution of the kabuhyat 
in favour of the Raja. Tt is found, how- 
ever, that the dispoBsession took place m 
1317 and not in 1323 as alleged in the 
plaint. > 

As stated above the Plaintiffs came to 
Court on the allegation that the Defend- 
ants Nos. 1 and /2 with the assistance of 
the Defendants Nos. 4 to 7 w r ho have 
been found to be the barkavdazes of the 
Raja, and instigated by the Raja (De- 
fendant No. 3), forcibly and wrongfully 
dispossessed the Plaintiffs from the land. 

There is no doubt that when' a person 
has been ’ dispossessed by another who 
subsequently takes settlement from or is 
recognised as tenant by the landlord, and 
the landlord has had no hand in the 
ouster, such dispossession does not amount 
to dispossession by the landlord , and in 
a case the Plaintiff will not be 
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barred l>v Art. 3 of Sch. TTT. See Rani- 
julla v. tehab Dhali (1), nor in a case 
where the landlord simply favoured the 
dispossession by a third party [see 
Busan to Kumar i v. Nanda Ram (2)]. lit 
the ease of Kcdar Nath v. Mohesh Chan- 
dra (3), the learned Judges were inclined 
to hold on the authority of the above case 
that the article does not applv where the 
dispossession was by a person under an 
authority from the landlord. And when' 
the landlord funiself had no hand m the 
ouster and some person on* his behalf, 
without having anv authority to do bo, 
gives an amalnamah to a person who*dis- 
possesses the raiyat, it lias been held 
that the case dofs not come under Ait 
3. See Sheikh Kradut \ . Daloo Sheihh 
(4). 

The ‘doctrine of constructive dispos- 
session should not be extended, as was 
observed by Sir Lawrence Jenkins, (-. J , 
in Basanto Kuman v Nanda Ram (2) and 
Rudra Narain v. Naidbar (o) and as was 
pointed out by him in the case of Krishna 
Chandia Bacjdi v. Sutish Chandra Bauer - 
jf€ (Oh in determining what Ait 3 
of Sell. Ill of the Bengal Tenancy Act 
means, the purpose agd the scope 4 ot the 
Act, which governs the relat.on of land- 
lord and tenant only, must" not be left out 
of eight, and that it was not the design 
of the Act to deprive a tenant of the 
rights that he otherwise possesses against 
a third person between whom and him- 
self theic was no relationship of landlord 
and tenant, and that it was onk intended 
to deal with such 'rights a* existed 
between landbrd and tenant. The learn- 

(1) UK .a# Oftl 610 a. c. 6 C. W, N 702 

(F. b » am). 

(2) in C. L. J. 86 (19131. 

28 0 I*. J. 216 (19181. 

(4# 1 0, W. N. U8931, 

<«) 18 0- L.J, 89 11913). 

(8) 20 0. W. ft 9M (!*»). 


cd pleader for the Respondent relies! 
upon this case, and also the other cases 
mentioned above. But in the present 
case the Raja, the landlord, granted a 
settlement to Defendants Nos. 1 and 2 
who were his peons and the dispossession 
was effected by them with the help of 
the Raja’s baihandazes (Defendants 
Nos. 4 to 7), and at the instigation of the 
Raja, the principal Defendant No, 3, all of 
them acting in concert We think, 
under the circumstances, that it is a case 
which comes under Art. 3 of Sell. ITT of 
the Limitation Act. That being so, it is 
not necessaiy to consider the other points 
raised in the case 

The decrees of the Com! below will be 
set aside and the Plaintiffs’ suit will be 
dismissed with costs in all Courts 

J N R. Appeal allowed . 


[CRIMINAL BEVISIONAL JURISDICTION] 
Ref. No. 6 of 1922. 

Sanderson, O. J. 

Riohahdson, J. 

1922, 

Henri, 7 and 

8, August. 

Judgment, 

1(5, August. 
t Legal Pro eh turner# Act (XYJll of 1879), #ec. 18, 
eh. ^o) and (f)-~*SVr l/ f — l r n fount deft and gratuitous 
imputation against impartiality of trying Court by 
pleader, if professional misconduct-- Duty of plea* 
dcr to client and Court— Independence, of /far — 
Additional District Magistrate, if may refer to High 
Point ‘imcmidnct of ] deader in Deputy Magistrate s 
Point— High Court , if may adopt report fairly 
made by Vour{ not competent. 

Mr , G., who was appointed Additional 
Gift net, Magistrate at Dacca with all 
the, powers of a District Magistrate, 
under the Criminal Procedure Code 
tnid was in charge of the criminal 
work of the District, hearing critni- 


Re Mahbndba Lal 
Rot and ors. 



Vdk. XXVII.] THE CALCUTTA WEEKLY NOTES. t!» 


lie M\hkxdra Lal Ror. 

wai appaafc reporting the progress 
of criminal work to the High Court , called 
for a report of an incident which took 
place during the trial of a criminal cane in 
the Court of a Deputy Magistrate at Dacoa 
and upon receiving such report framed 
charges under secs 13 (M and 13 (f) of 
the Legal Practitioners Act against three 
pleaders and a nmktear . The latter 
having showed cause , Mr. G reported 
against them under see . 14 of the Act 
through the Sessions fudge who haring 
heard counsel on thur behalf upon the 
matter of the report forwarded it with his 
own opinion thereon to the High Court 
They were both of opinion that one of 
them , Mr M t on retiring from the ease 
m which he was appealing foi the accused f 
had made gratuitous imputations against 
the fairness and impartiality of the 
hying Deputy Magistrate' 

Held — That the Additional District 
Magistrate teas a Point subordinate to 
the High Court within the meaning of see. 
It of the Act and was competent to draw 
up the charge and report the matter to the 
High Court . 

That he fallowed the collect procedure 
as laid down in see, 14 (c) in forwarding 
his report through the Sessions Judge . 

That even if he was incompetent the 
High Court would adopt the engun y* and 
report when it appealed that the charge 
was framed with particularity and preci- 
sion and there teas a full inquiry w which 
the legal practitioners in question showed 
cause and appeared by counsel or pleaders. 

The High Court is competent and ought , 
in a proper ease, to take action even with + 
out the intervention of a subordinate 
Court. 

Uasik Xm Nag (D referred to. 

(1) I t. B. 44 Cal, 6$9 at p. 6*7: t\ £0 C 
W.K, lftMMlftHtt* 


A pleadci making gratuitous and un- 
founded imputations m open Court against 
the fairness and impartiality of the 
tribunal in the trial of the case tn 
which the pleader is appearing is guilty of 
grossly improper conduct tn the discharge 
of his piofessional duty within the mean- 
ing of sec. 13 (b) of the Legal Practitioners 
Act and also of such misconduct as would 
cyme under sec 13 (f) of that Act. 

Pleaders have a duty not only towards 
their clients but also towards the Court of 
which they are pleaders , and it is part of 
their duty to co-operate with the Court vi 
the ordeily arid pure administiatwn of 
justice. s 

The independence i of the Bar can and 
ought to be maintained without making 
gratuitous and unfounded imputations 
upon the fairness and impartiality of the 
tribunal. 

Per Rictivkdson, J — The independence 
of the Bar is recognised as a valuable asset 
in the civil hf ? of a community and is a 
corollary of that independence which 
appertains in the sanu sense to the lie nth 
Independence in this connection means 
freedom to do one's individual duty with- 
out fear or favour of any man. 

This was a Reference by the Additional 
District Magistiate of Dacca under Bee. 
14 of the Legal Practitioners Act m con- 
nection with the alleged misconduct of 
throe pleaders and a muttear practising in 
the Courts at Dacca. 

The facts of the case full v appear from 
the judgment of his Lordship the Chief 
Justice. 

Bad us Dasaratlu Sanyal , Upcndra Lal 
Hoy and Jtfcndra Kumar Sen Gupta for 
the Pleader Mahendra Lal Roy. 

Bobus Mamnatha Nath Muherjee , 
Debendra Nath Bhuttacharjce , Asita Ran - 
fan Ghosc and Lal Mohan *8anyal for the 
other Pleaders and the Mnfctear, 
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7?e Mabendha Lai, Boy. 

The Judgment of the Court was as 

follows : — 

This is a report under sec. 14 of the 
Legal Practitioners Act by the Additional 
District Magistrate of Dacca with respect 
to charges of misconduct under secs. 13 
(6) and 13 </) against three pleaders and 
one muklear practising in the Courts of 
and subordinate to the District Magistrate 
of Dacca. The report has been forwarded 
through the learned Sessions Judge of 
Dacca. 

There were two othei pleader-} against 
■whom charges were framed, but the Addi- 
tional District Magistrate came to the con- 
clusion that there was no grofind for re- 
porting against these two pleaders. 

At the beginning of the hearing in this 
Court, a preliminary point was taken by 
the learned vakil, appearing for Mahendra 
Lai Hoy, that the reference was invalid by 
reason of the proceduie adopted. 

It was contended that the proceedings, 
if any, should have been instituted by the 
Deputy Magistrate, who was trying the 
case, during the hearing of wludi the in- 
cident, which is the basis of these pro- 
ceedings, oecuried . that hie report , if any, 
should have been submit ted tluough the 
District Magistrate and the learned 
Sessions Judge as provided by sec, 14 (b) 
of the Legal Practitioners Act. It was 
further contended that the Additional Dis- 
trict Magistrate laid no jurisdiction to in- 
stitute the proceedings. 

The facts, which it is necessary to state 
for the consideration of this point, .are as 
follows : — It appeam from the Gazette, 
that Mr. Gurner was appointed ofh the 
15th October 192 1 as Additional District 
Magistrate at Dacca wifli «H the powers 
of a District Magistrate under the Crimi- 
nal, Procedure Code, . 

‘M appears from the report of the Addif-, 
tional District Magistrate, that at the time 
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in question he was in charge of the Crimi- 
nal work of the District, hearing criminal 
appeals, and reporting the progress of 
criminal work to the High Court. 

< The incident, which is the basis of 
these proceedings, occurred on the 4th 
February 19-2*2 in the Court of the Deputy 
Magistrate, Mr S. F. Ghoee. who was 
trying the case [A. Das Gupta v. Puma 
Chandra Ghose and another ~\ , in which 
the accused were charged with offences 
under secs. 500 'and 601 , Indian Tenal 
Code. 

It seems that an account of the incident 
appeared in *a newspaper, on the 5th 
February 1922. The Additional District 
Magistrate on that day wrote to the 
Deputy Magistrate, calling for a report of 
the circumstances lelaliug to that, in- 
cident The Deputy Magistrate made a 
report on the 6th February 1922 and a 
further one on the 7th Febiuary 1922. 

The result was that on the 9tb February 
1922, tlie Additional District Magistrate 
drew up a cliaige under the Legal Practi- 
tioners Act alleging misconduct within 
the terms of secs 13 ( b ) and 13 (/). 
Notice was duly given to the pleadeis and 
muktear concerned, and cause, was shown 
before the Additional D. strict Magistrate 
by them on the 6lh March 1922. 

The report of the Additional District 
Magistrate, dated 6th May 1922. was for- 
waided by him to the High Court through 
the learned .Sessions Judge of Dacca. 

'Plie learned Judge heard learned coun- 
sel on behalf of those concerned in the re- 
porf, drew up his opinion on the matter 
and sent it together with the report of the 
Additional District Magistrate to the High 
Court. 

The Additional District Magistrate’s 
Court was a Court subordinate to the High 
Court; within the meaning of sec. 14 of 
the Legal Practitioners Act and in my 



91 


Vol. XXVH.1 THE CALCUTTA WEEKLY NOTES. 


lie Mahendra Lal Roy. 

judgment the Additional District Magis- 
trate was competent to draw up the charge. 
He was the presiding officer of the Court 
in which the pleaders and the mukteayr 
wqxe charged with the alleged misconduct 
and he was competent to report the 
matter to the High Court. 

There is no mention of an Additional 
District Magistrate in sec. 14 of the Legal 
Practitioners Act. This is explained by 
the fact that the power, to appoint Addi- 
tional District Magistrates was not vested 
in the Local Government until after the 
passing of the Legal “Practitioners Act. 

Tt was argued by the learned Standing 
Counsel that the Additional District 
Magistrate being a Court subordinate to 
the High Court, might, have reported 
direct to the High Court. In my judg- 
ment, however, the Additional District 
Magistrate very properly followed the pro- 
cedure laid down in Bee. 14 (c) with refer- 
ence to a report by a District Magistrate 
and forwarded the report through the 
learned Sessions Judge. 

In my judgment, therefore, the preli- 
minaiy point has no substance in it and 
must fail. 

But even if the Court had felt constrain- 
ed to adopt the argument of the learned 
vakil for Mahendra Lai Roy, his client 
would not, have been benefited thereby. 

In Rasik Lai Nag (l), it was held 
by the learned Judges as follows: — "It 
cannot be disputed that this Court is com- 
petent to take action under sec. 13, cl. 
(/) after such enquiry as it think's fit. 
The section does not require that the en- 
quiry should be conducted directly by the 
High; Court, the enquiry may well be 
made by a subordinate Court under the 
direction of the High Court. The only 
essential is, ae pointed out by the Full 

• W ‘ $ L p. : *1 « W) W' 

' , ■ w. usjaiv "'V'-rv , ■ .i.’y'i'." 


Bench in In the mutter of Gauapathi 
Sgstri (2), that notice must be given to 
the legal practitioner concerned to show 
cause against suspension or dismissal, and 
the notice must formulate the charges, 
with great particularity and precision, so 
as to enable the practitioner to know the 
charges he is called upon to meet. That 
condition ha6 been amply fulfilled in this 
case. There is, thus, no reason whv the 
euquiiy by the Mutisif * though not con- 
ducted under the orders of this Court, 
should not be adopted for the purpose of 
a proceeding under sec. 13. if we took the 
view that this Court could proceed only 
under sec. 13 and not on a report by the 
subordinate Court under sec 14." 

In this case there was due notice, the 
charge was framed with particularity and 
precision, there was a full enquiry in which 
those concerned showed cause, and ap- 
peared by counsel or pleaders, and this 
Court lias the *opimon, not only of the 
Additional Dibtiict Magistrate but also 
of the Sessions Judge. Even if this Court 
considered that the preliminary objection 
should be sustained, there could be no 
possible reason for directing a further en- 
quiiy, and the Court would adopt the en- 
quiry and reports already made. 

As regards the merits of the case, it 
appears that the three pleaders concerned 
in the repoit, Balms M. L. Roy, I\ M. 
Ghosh, S. Mohon Mukherjee and two 
other pleaderB and P. K. Basu, muktear, 
were representing the accused in the case 
hereinbefore mehtioned which was in the 
Court *of the Deputy Magistrate. It ap- 
pears from the judgment of Mr. Justice 
Wahnsley in connection with the Rule to 
which I will refer presently ^hat on 2Sth 
October 1921, the accused persons filed a 
petition in the Court of tb4 trying Magis- 
trate intimating that for special reasons 
(3) I0Had. L. J. 80* l». BJ (ISOS). 
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it was not proper that the cane should be 
tried by linn, and that they intended to 
apply to the High Court for a transfer. 
The trying Magistrate gave them six 
weeks’ time to make the application to the 
High Court but no steps were taken. The 
case accordingly proceeded before the 
Deputy Magistrate and evidence was 
taken. A charge was fra'med and the 
complainant was cross-examined for three 
days, 2Gtli to 27th January 1922. The 
cross-examination lasted from 12 to 6 on 
the first (two) days and from 12 to 
about 2-30 on the third 

On 27th January 1922. "the Deputy 
Magistrate disallowed ceitain questions 
Tins in the exercise ol Ins judicial discre- 
tion he was entitled to do ; and if lie re- 
garded th<? questions as irrelevant, as the 
Deputy Magistrate said he did, he was 
bound to disallow them. Alter thiB deci- 
sion the cross-examination of the com- 
plainant went oil for sorfte time. Jt was 
then closed and the case was adjourned 
until 4th February On that day the 
pleaders on both sides and the other wit- 
nesses who still had to be cross-examined 
weio present. . 

The learned pleader, Mr. ,M. L. ltoy, 
then presented and read a petition, Ex. 4, 
on behalf of the accused. 

The petition set out reasons which were 
alleged to show that the above-mentioned 
questions were relevant and should not 
have been disallowed and the ^ Deputy 
Magistrate was therein asked to reconsider 
the matter and to allow the further cross- 
examination of the complainant in this 
respect. The pleader for the complainant 
was then heard upon this matter and aftei 
hearing the" pleader for the accused the 
.Deputy Magistrate made ihe following 
i ’order • 

" I consider these questions to be irrele- 


vant and I therefore refuse to allow fur- 
ther cross-examination on that point.’* 

Thereupon the pleader for the accused, 
Balm M. L. Roy, presented another peti- 
tion which w r as already prepared asking 
for an adjournment of three weeks in order 
that an application might be made to the 
High Court for a transfer of the case from 
the file of the Deputy Magistrate to some 
other Couit of competent jurisd’etion. 
The petition alleged as the ground of the 
application “ that, your Petitioners now' ap- 
prehend for leasons not nece-sary to dis- 
close here that th£y cannot expect to have 
a fair and impaitial trial in this Court ” 

The Deputy Magistrate refused this ap- 
plication making the following ordei :--- 
“An adjournment under sec. 520, C. P. 

C was allowed before ; this petition which 
is filed again under sec. 520, (’ P. 0 , at 
a late stage of the trial is rejected. ” The 
Deputy Magistrate no doubt w as referring 
in that order to the adjournment which 
had been pieuously granted in October 
1921 

lie might have added, what was the 
tact, that no steps had then been taken 
b\ the accused to apply to the High Court 
foi a tiansfer of the case to another Court. 

Then occurred the incident which is the 
basis of the proceedings under the Legal 
Practitioners Act. The account given by 
the Deputy Magistrate is as follows : — 
“Then Babu M. L. Roy said that they 
wmuld retire from the case because they 
could not expect a fair and impartial trial 
in this Court As far as T iemember I 
told them tliaj f did not know what they 
wmuld do lmt their clients could not retire 
from the case After this Maliendra. Babu 
addressed the accused persons in Bengali' 
He told them to sit quietly and not to 
cross-examine the .witnesses and added 
that they could hot expect a fair and im- 
partial trial in this Court. Saying this 
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they went away. As far as I remember 
when they left the Bai Bahadur said : 
"It seems that the pleaders are non -co- 
operating with the Court." After the 
pleaders left I asked the accused if they 
would cross-examine the witnesses. They 
said they could not as their pleaders had 
gone away. Neither Mahendra Babu nor 
any other of the pleaders told me that 
they were retiring as the accused had pre- 
viously agreed on their so. The 

pleaders did not before retiring take the 
permission of the accused in Court, nor 
did the accused in my prasencu tell them 
to retire. Mahendra Babu did not ask or 
receive my permission to retire. The 
statement that Mahendra Babu asked the 
accused whether they wished them to 
cross-examine, to which the accused ans- 
wered in the negative, is untrue." 

The explanation given by Mr. M. L. 
Roy is that in consequence of a ruling 
given on the 27th January by the Deputy 
Magistrate disallowing the questions, a 
consult atiou was held some time before the 
date of the next hearing. 

Paras. 15 and 16 of the explanation are 
as follows : — 

"That in consequence of the attitude 
taken up by the learned Magistrate a con- 
sultation was held some time before the 
date for the next hearing amongst the de-» 
fence pleaders in which both the accused 
were present. After a most careful con- 
sideration of the matter the defence 
pleaders including your Petitioner were 
of opinion, that, with all respect to the 
trying Magistrate the points on which the 
cross-examination was not allowed were 
not only relevant but most material and 
essential and went to the very root of the 
defence and if croBS-examination on those 
points wts not allowed, it would seriously , 
hamper the defence and in fact no proper 
defence of the accused would be possible 


and would amount to a virtual denial of 
the right of the accused to prove their de- 
fence and that it would be useless for the 
^pleaders to further appear in the case as 
they would not be able to render any 
effective service to the accused. 

That it was then decided in consulta- 
tion u ith both the accused : — 

(а) That on the next date of hearing, 
i.e., on 4th February 1922, a petition 
should be put m fully explaining the rele- 
vancy of the questions which had been 
disallowed and praying that the complain- 
ant might be recalled for further cross- 
examination (<i those points? and other 
relevant points. 

(б) That if the said petition be rejected 
then a petition for adjournment should be 
submitted to enable the accused to move 
the Hon’ble High Court for the transfer 
of the case to some other Court as it was 
apprehended by the accused that they 
would not get a fcyr and impartial trial 
in that Court. 

(c) That if the latter petition too were 
rejected the accused would not defend 
themselves in the said Court and the ser- 
vices of their lawyers would no longer be 
necessary for the ptirposc of the defence 
in the case in that Court and the accused 
would move the Hon’ble High Court for 
a transfer of the case whether an adjourn- 
ment were granted for the purpose or not ; 
your Petitioner further submits that both 
the accused fully agreed to this.” 

The learned pleader’s account of what 
took place in Court,, after the petition for 
adjournment was rejected on the 4th 
February, is contained in paras. 20, 21 
and 22 of the explanation, which are as 
follows 

" That thereupon your Petitioner sub- 
mitted to the Court that as in their humble 
opinion the trial would under the circum- 
stances be void and illegal and as the 

Vv •" . 13 
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accused did not expect a fair and im- 
partial trial in that case in that Court 
they thought they would retire to winch 
the Court observed that they might retire 
but their clients could not. 

That the Petitioner and the lawyers for 
the defence including your Petitioner who 
were present there at the time were then 
about to retne from the Court when Babu 
Parbati Charan Bose, mukhtear for the 
defence, suggested that under the circum- 
stances the accused should he questioned 
as to whether they would 'stick to the 
course they had aheady decided upon. 

That yotfi Petitioner told the accused 
in Bengali that as they (the accused) dul 
not expect a. fan* and impartial trial in 
that Court and as under the cureum stances 
no useful pui pose could he served bv 
cross-examining the other witnesses and 
your Petitioner advised both accused not 
to cross-examine the remaining witnesses 
and asked them if tljey desired him to 
cross-examine them to which they answer- 
ed in the negative ” 

The Additional District Magishate came 
to the following conclusions : — 

il Between these two accounts one lias 
to accept one or the* other and on that 
decision n^ts the answer to the question 
whether Balm Mahendia Lal Boy, as 
spokesman of the pleaders, was engaged 
in necessary and legitimate consultation 
with the accused or, under cover of re- 
marks to the accused, unnecessarily im- 
pairing public confidence in the Point 
After carefully weighing the. two accounts 
t cannot believe that the Magistrate, ami 
tWo pleaders called for the proceedings 
are so completely wrong in their rccollec 
tion as one must believe if accepting the 
truth of the opposite account: I find it 
thd more difficult to believe tint when 
the general circumstances already noticed 
are j&oiAr out of keeping with a bon4 fide 


consultation between the pleaders and 
their clients. 

My conclusion is that the words used 
by Babu Mahendra Lal Roy to his client 
did not amount to a bond* fide consultation, 
but that cover was taken of an address to 
the client for a parting fling at the fairness 
ot the Court. In making this second and 
quite gratuitous rally to impair confidence 
m the Comt, it seems to me, that Babu 
Mahendra Lal Roy was guilty of grossly 
improper com fact as a pleader, and that 
those vi lio associated themselves with him 
in retiring; m these circumstances parti- 
cipated in the impropriety 

T1 ie conclusions I have come to ou the 
fom main issues stated are then that the 
plcndcis le tired piobably by previous 
arrangement with the leading accused on 
the Court giving a judicial ruling reject- 
ing the application under sec 526 and 
that Babu Mahendra Lal Roy rmnked 
that Retirement by words addressed first 
to the Court, and then to the accused 
accentuating the idea that this retirement 
took place as justice was not to be obtained 
m the Court," 

The Additional Dibtnct Magistrate con- 
cluded . — " In fact, the whole affair takes, 
m my mow, the appearance of a forensic 
manamvre designed to accentuate the 
difficulties of the Court in the event of its 
rejecting the petition under sec. 526, Cr. 
1\ 0 and to make the most in the Court 
room of the idea that justice was not to 
be had m this Court." 

.The learned Sessions Judge m giving 
Ins opinion said, " Tf it lie a fact that the 
pleaders had previously arranged with their 
clients that they should retire from the 
ease in the event of the Magistrate refus- 
ing their application for an adjournment 
, under sec! 526 of the Criminal Procedure 
■Code; the moineni chosen by them for the 
retirement and the manner in which H 
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waa effected showed great disrespect for 
the Court They retired immediately after 
the Magistrate refused their application 
for an adjournment, and they effected it 
in such a manner that it amounted to a 
demonstration against the ordei made by 
the Court m the exercise of its judicial 
discretion/* 

In my judgment there can he no doubt 
that the learned pleaders had arranged 
with their clients that the^ should retire 
from the caRo m the event of the Deputy 
Magistrate refusing the two petitions 
above referred to T api ngt however 
satisfied that it, had been previously 
arranged among the pleadeiR that their ie~ 
tneinent should he marked by statements 
in open Court making imputations against 
the fairness and impartiality oj the 
Deputy Magistrate 

T am satisfied that the findings ol the 
Additional District Magisti.ite and the 
learned Sessions Judge ae to what took 
place after the petition for adjournment 
was refused are justified by the evidence 
that the learned pleader Balm M L Boy 
made two statements — the first addressed 
to tile Deputy Magistrate and the second 
to the accused — m such a way that they 
were heard by those in Comt and that 
both such statements involved imputations 
upon the fairness and impartiality of the 
Deputy Magistrate. In my judgment both 
these statements were gratuitous and un- 
justifiable. These statements weie not 
made in the course of argument or in sup- 
port of the application for adjournment. 
That application for adjournment so that 
the High Court could be moved had boon 
discussed and rejected. There was no 
reason why the learned pleader should 
Juive done anything more than retire from 
the case in accordance with the instruc- 
tions of his clients, which he alleged he 
had already received, without making any 


imputation against the Court. The High 
Court could have been moved for an order 
of transfer. It is to he noted that on 
13th February 1922, an application for 
transfer of the case to some other com* 
potent Court was in fact made to the High 
Court, and on the ground that the accused 
reasonably appiehended that they would 
not get a fair*and impartial trial before 
the Deputy Magistiaie and a rule was ob- 
tained. When however |he rule was 
heard by the High Court it was discharged, 
and it musl therefore be assumed for the 
pin pose ol these proceedings that there 
was no substantial reason, if rfinv, for the 
alleged apprehension of the accused. 
Similarly there was no reason or necessity 
foi the learned Pleader to address the ac- 
cused m such a way that all could hear 
and advne them that “as they did not 
expect a fair and impartial trial m that 
Court/ 1 they should take a certain course 

The course which was to he taken ap- 
parently had been agreed beforehand. 
But oven if it was necessary for the learned 
pleader to communicate with his clients 
again upon the matter that should have 
been clone in the usual way, and not by 
addressing the accused from one side of the 
Court, to the other as described in the 
opinion of the learned Sessions Judge. 

It is not necessary for me to deal with 
the evidence in detail. T agree with the 
Additional District Magistrate that the 
evidence of Puma Chandra Ghosh, one of 
the accused, who was the first witness foi 
tire pleaders, was obviously unreliable, 
and as regards the evidence of the only 
other witness who gave evidence on behalf 
of the learned pleader it was stated by 
him that he had told no one what he knew 
about the case until lie went into the 
witness-box j^nd that he had no note of 
what occurred The incident occurred on 
4th February and he was giving his evi* 
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dence on 10th March — two months after 
the event. It is quite' possible to conclude 
.that the witness had not remembered all 
that occurred, without making any reflec- 
tion upon his veracity. The evidence on' 
the other hand against the learned pleader, 
which has been adopted by the Additional 
District Magistrate, is confirmed by docu- 
ments which came into existence on or 
about the tune of the incident. I refer to 
the petition tjled on behalf of Ashntosh 
f)as-(Jnpta, the complainant, and the re 
ports of the Deputy Magistrate, (Intel 
6th and 7th February. 

f have n<* doubt that thejpetition of ‘the 
complainant was diawn on 4th February 
1022, the very day ot the occurrence, 
though tjiere is a dispute as to the date 
of filing. The pleader who drafted the 
petition* was called in as a witness and 
proved that he attached his signature to 
it and made it over to Jadu Babu about 
4-30 r.v. on 4th February for the purpose 
of filing. * 

It was argued on behalf of the learned 
pleader that nothing would have been 
heard of this mattei hut for the action of 
the Additional District Magistrate in 
calling for a report. from the Deputy 
Magistrate. In my judgment that is not 
correct. The Deputy Magistrate said in 
Ins evidence. “ On the 6th I went to see 
the District Magistrate on my own ac- 
count, to report the incident to linn. 
My idea, at that time, was to report to the 
Additional District. Magistrate what had 
happened. My intention at »that time 
was to see wdint remedy could, be taken 
gnd T wanted to consult fchfc District 
Magistrate abont it. He asked me to re- 
port to the Additional District Magistrate, 
and on coming to my room to do so I found 
a note from the Additional District Magis- 
trate , enquiring about the iifeident as re- 
ported in the Dacca Mrra/rf.'* • ' " 


He further said that the Coiirt Was 
crowded when the incident took place and 
he considered himself much humiliated. 

It is clear therefore, from the above 
passage, that the Deputy Magistrate 
went of his own accord to the District 
Magistrate to report the incident to him 
and to consult him as to what should be 
done, before he received the letter from 
the Additional District Magistrate en- 
quiring about the incident. 

In any eveht, the final determination 
in these cases rests with the High Court 
and with the Ijhgh Court alone, as was 
pointed out by the learned .fudges in 
Huxsich Lal Nag (1) and even if the 
alleged misconduct had been brought to 
the notice of the High Court, without the 
intei vention of the Subordinate Court, 
this Court is competent and ought, in a 
pioper case, to take necessary action. 

Having carefully considered the matter 
I regret that 1 am bound to come to the 
conclusion that the learned pleader, M. 
\i. Roy, gratuitously and unnecessarily 
made in open Court statements which con- 
tained imputations against the fairness 
and impartiality of the Deputy Magis- 
trate, imputations which, as already men- 
tioned, we must assume for the purpose 
ot this case were without any foundation. 
fcSueh statements, impugning the fairness 
and impartiality of a judicial tribunal, 
w ould be, in any event, n grave matter, but 
when they emanate from a learned 
pleader, such as M. L. Rov, occupying a 
leading position at the Bar, they assume 
a ’ still more serious character and are 
calculated to have an effect , which is far- 
reaching and detrimental to the due ad- 
ministration of justice. 

During the argument reference was 
made by the learned vakil, appearing for 

1 m I, ItS.44 CAl.aSRttp.fltt: a. o. SO 0. 
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the learned pleader, to the ‘ ‘ independence 
of the Bar,’’ 

I yield to none in my desire to see the 
independence of the Bar maintained. It 
is necessary, however, to note that, in the, 
case now before us, the Deputy Magis- 
trate had in no way interfered with the 
independence of the Bar. He merely 
gave a judicial ruling as to the relevancy 
of certain questions : in consequence- of 
which the pleaders chose to take the ac- 
tion, which has heen referred to Fur- 
ther, I am glad to think that the independ- 
ence of the Bar has been, in the past, and 
1 hope will he, m the tutivrA, maintained 
without making gratuitous and unfounded 
imputations upon the fairness and im- 
partiality ol the tubunal. 

In my judgment the learned pleader, 
M. Ij. Boy, m making such statements, 
was guilty of giossly improper conduct in 
the discharge of his professional duty 
within the meaning of see 13 (b) and of 
such misconduct as would come under 
sec. 13 if) of the Legal Practitioners Aci. 

As regards the case of the other 
pleaders and the muklitear, there is no 
suggestion that any of them made any 
such statements as those to which t have 
referred. 

By leaving the Com l m company with 
their leader, M. L Roy, after lie had 
made the above-mentioned statements, 
they, in a sense, associated themselves 
with liis misconduct. 

I am not satisfied however that the 
statements of M. L. Roy were made in 
pursuance of any previous arrangement 
with the other pleaders or. the mukhtiar, 
although no doubt it was arranged that 
tlwiy' should retire from the case in the 
event of the petition for the adjournment 
being .rejected. 1 'j , ■ 

: It was also, argued on, their behalf * that 
they may not at the tinte have realised 


the serious nature of the statements made 
by their leader, M. L. Roy, and that they 
went out of Court with him merely be- 
cause of the previous arrangement to take 
no further part in the case 

I am not prepared to hold that from 
their conduct and by the sequence of 
events they must be taken to have asso- 
ciated themselves with their leader’s 
statements and I am willing to accept 
the view' of tins case put before the Court 
by the learned vakil, who appeared for 
them, n't., that they may not have 
realised the naturo of the statements made 
hy M. L. Roy and the serious position 
which must 'naturally arise in consequence 
of such statements being made hy a learn- 
ed pleadei I therefore come to the 
conclusion that this Court should not hold 
that the learned pleaders, P. M. Ghosh, 
S. M. Mookerjoe and the mnkhtear — P. 
K. Basu — were gvulty of such miscon- 
duct as is contemplated by sec. 13 (6) and 
(f) of the Legal Practitioners Act,. 

We have carefully considered what 
course should be adopted in the case of 
the learned pleader, M. L Roy. 

The Deputy Magistrate said that he 
was on intimate terms with the learned 
pleader and thdt out of Court he is an 
amiable gentleman. 

He stated, however, that the learned 
pleader was very impulsive, that he had 
recently insulted a pleader in his Court, 
and that he had apologised a, few days 
after in open Court. It appears aLo 
that the learned pleader is the secretary 
of the Local Bar Association aud there- 
fore J assume that he enjoys the con- 
fidence of liis brother pleaders and that 
he is a man of position at the Bar of 
Dacca. These considerations are in one 
sense in his favour. 

On the other hand thf vejy fact that 
the learned pleader occupies such a lead- 
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ing position, in my judgment, makes bis live judgment which I have had the 
misconduct all the more serious and in- opportunity of reading and with which I 
excusable. Further it is to be noted that agree throughout. I desire, however, to 
there has been no sign of any apology or associate myself especially with what my 
expression of regret for his conduct, , Lord has said as to the independence of 
although it must have been obvious to the Bar 1 wish that gentlemen belong- 
him shortly after the incident of 4th mg to the learned profession of the law 
February 19-22 that what he had done would get it out of their heads that any 
had inflicted humiliation on the Deputy one desires to curtail the privileges of the 
Magistrate and was calculated to bring Bar or interfere with its independence, 
the administration of justice into dis- T take it that independence in this con- 
repute. « nection means 'freedom to do one’s in- 

It is to be remembered thaj, pleaders dividual duty without fear or favour of 

have a duty not only towards their clients any man The independence of the Bar 
bdt also towards the Court of which they is iceognimt as a valuable asset in the 
are pleaders, 'and it is pail 6f their dutv civil life of the community and is, as T 
to co-operate with the Couit in the orderly log.rnl the matter, a corollary of that m- 
and pure administration of justice. dependence which appertains in the same 

The leaihed Sessions Judge in his re- sense to the Bench 1 know of no 
port referred to an occasion when the (platter (tom which the mde|)eiidence of 
learned ploadei is alleged to have made the Bar m that sense is m any way 
an offensive remark with regard to a menaced unless there he a hint of danger 
learned Subordinate Judge. We refer to ausmg (lom Associations formed by 
this, only for the purpose of making it memheis of the Bar themselves. There, 
clear that w-e have not taken this mattei may be a tendency on the part of such 
into consideration and we have not been Vssiciations unduly to reshiot the liberty 
influenced by it in aify way We con- of individuals in matters not strictly per- 
fine our judgment to the report ind evi- tabling to professional practice. Blit if 
dence relating to the ^incident of 4th i here be such a danger, or such a tendency, 

February 1922. the memheis of the profession have the 

We regard this case as a "serious one, remedy in their own hands Incidents 
and we cannot help regretting that the wdl. of course, oceui from time to time 
learned pleader has not been fit to express which had better not have occurred, 
his regret. After all men are human, whether on the 

Under these circumstances it is hnpos- Bench or at the Bar, and in the heat of the 
sible, in our judgment, to dispose of the moment oi on the impulse of the moment, 
case merely by passing censure .on the expressions may be used on one side or 
conduct of the learned 'pleader a,nd we the other which are not within the bounds 
consider it our unpleasant duty to* direct of propriety but in the great majority of 
that the learned pleader, M. L. Boy, be such eases an apology or an expression 
suspended for the period of one month, of regiet, for over-hastiness in speech, ten- 
M. D. Roy, therefore, is suspended for deied and accepted in the right spirit, 
the period of one month from to-day. would bo sufficient to terminate the in- 
RtcflAttiMSON, J. — There is really no- euldnt Relations between Bench and 
f.ijlthte# for me to add to my Lord’s exliaua- Bur can be adjusted only on a basis of 
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mutual respect and mutual anxiety that 

justice should be duly administered. 

With these tew observations, I concur in 
the ]udgment which has just been deli- 
vered. 1 

N. O. 

[CRIMINAL RE VISIONAL JURISDICTION.! 

Rev. No. J>62 of 1922. 

Sanderson, (!. J.] Maisahur Alt, 
Ohoxzneb, J. Petitioner, 

1922, * «• 

1^ August. King-Emperor. 

Criminal Procedure Code J Act V of 1808), tec. 

(\)—JS diminution of the accused oftei the done 
of the prosecution case, if impel atice—Failuie to 
comply with this jn mis urn, if inflates trad “J/Ov 
the witnesses ho the prtOenition hare been evammed," 
meaninq of— Practice of taking depositions in one 
ease and having them copied and used m a con- 
'Mcted case, propriety of — E elimination of seveml 
witnesses by one Mayutuite and completion of the 
Owl by another Magistrate, propriety of. 

In certain connected criminal cases 
the piosccution witnesses were examined 
and some oj them cross-examined before 
the Distiict Magistrate, and the accused 
was examined once before all the prose- 
cution witnesses had been examined and 
again after all the piosccution witnesses 
had been examined but before all of 
them had been cross-examined The cases 
were then made over to another Magis- 
trate befoie whom the remaining proieeu- 
tion witnesses were cross-examined and 
who convicted the accused. The deposi- 
tions were taken m one of the cases and 
they were, copied and used in the other 
cases : * 

Held — Tli at see. 3 M (1) of the Crimi- 
nal Procedure Code regimes that the 
Magistrate shall question the accused 
general})/ on the ease after the witnesses for 
the prosecution have been examined , 
cross-examined, and re-examined, if nUes- 
sary. The provision is manadatory, and 


not having been complied with, the con- 
viction was illegal. 

That it was improper to take deposi- 
tions in one case and have them copied 
out and used in another case, and such a 
course should not be adopted m trials of 
criminal cases. 

Held, further— That a Magistrate who 
undertakes the trial of a criminal case 
and who also hears the witnesses give 
their evidence should, if possible, finish it. 
Examination of some witnesses by one 
Magistrate and completion of the trial by 
another Magistrate is an undesirable pro- 
ceeding , > 

This \\ u s a Rule granted on the 10th 
July 192$ against an order of the District 
Magistrate of Itungpur, dated the 4th 
March 1922, convicting the ■ Petitioner 
under sec. 420, I. P. C. and sentencing 
him to four months’ rigorous imprison- 
ment, which order was, ou appeal, affirm- 
ed by the Sessions Judge of Rungpur ou 
17th June 1922. 

The facts matei ial to this lepoit are as 
follows.— In tlirdfe sets of criminal cases 
befoie the District Magistrate of Rung- 
pur, the first part of the proceedings was 
heai d by himself and when the cases were 
before him ’the witnesses for the prosecu- 
tion were examined and some of them 
were cross-examined. The accused was 
examined twice by the District Magis- 
trate, once before all the prosecution wit- 
nesses had been examined and again after 
all thQ prosecution witnesses had been 
examined but before all the witnesses 
lied 4ieen cross-examined. The cases 
were then made over to another Magis- 
trate, Mr. J. C. Ben, some of the wit- 
nesses for the prosecution were cross-ex- 
amined before him, and the accused put in 
a written statement of defence, but the 
accused was not examined generally on 
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case any further. Mr. Sen then 
finished the trial and convicted the 
accused. The depositions of some of the 
witnesses taken in one case were copied 
and used in the other cases. On appeal, 
the Sessions Judge acquitted one of the 
accused and also acquitted the Petitioner 
of the charges against him in two of the 
coeeSf He, however, upheld the con- 
viction of the Petitioner in ‘one case only 
and against that conviction the present 
Rule iyaa obtained. 

Bab us Dasarathi Sanyal and t De]bendra 
Naraijan Bhattacharjec for the Petitioner 

Mr, Ort for the Crown • 

* i 

The Judgment of the Court wat as 

c 

follows 

, ' Sanderson, C. J. — This is a Rule call- 
ing upon the District Magistrate to show 
cause why the conviction of the Petitioner 
and .the sentence passed upon him should 
not be set aside. 

The learned Sessions Jtidge who heard 
the appeal commented upon the proce- 
dure which had been adopted at the trial 
and said that 1 ‘ the $iree sets of cases 
had a. checkered life,” und it is impossible 
for this Court to view, the procedure 
adopted at the trial with approval. The 
matter, however, has been simplified by 
reason of the judgment of the lower Ap- 
pellate Court, and it is not now necessary 
for me to deal with the question of the 
joint trial or whether it was proper to 
tabs the depositions in one case and have 
them copied and used in another case. 
Speaking generally, in ray judgment, that 
i« not a course which should be adopted 
in: trials of criminal cases, The learned 
Judge in the appeal Court acquitted one 
of. the .accused of all the charges and be 
acquitted the accused Maaahur Ali of two 
iC^.ttoaiehargea against him. Be- “ 
the ' of M'ajsahar , All , ,fh 


case only ; that is the case in which Butt 
Da as was the complainant, In that date 
there is now only one matter, which it is 
necessary for this Court to consider, its.; 

■ whether the provisions of sec. 842 (1) of 
the Code of Criminal Procedure were com- 
plied with in the trial Court. 

The first part of the proceedings was 
heard by the District Magistrate and 
when the ease was before him the wit- ; 
nesses for the prosecution were examined, 
and some of thtfin were cross-examined. 

The accused was examined twice by 
the District Magistrate, once before all 
the prosecution witnesses had been exa- 
mined, and again after all the prosecution 
witnesses had been examined but before 
all the witnesses had been cross-exa- 
mined. 

The case was then made over to another 
Magistrate, Mr. J. C. Sen; some of the 
witnesses for the prosecution were cross- 
examined before him, the accused put in 
a written statement of defence and Mr. 
Sen finished the trial and convicted the 
Petitioner. This in itself was, in my 
judgment, an undesirable proceeding. 
The Magistrate who undertakes the trial 
of a criminal case, and who also hears 
the witnesses give their evidence should, 
if possible, finish it. 

It appears that although, as already 
stated, some of the prosecution witnesses 
were cross-examined before Mr. Sell, the 
accused was not examined generally, on 
the case by Mr. Sen in accordance with 
the provisions of sec. 342 (T) of the Code 
of Criminal Procedure. In my judgment, 
under these circumstances the provisions 
of sec. 342 (I) of the Code of Criminal 
Procedure were not complied with. - 

Thu object of the examination referred 
to in the section is to enable the accused 
to ;; , Explain any cifaimstanees appearing 
in tlie; evidence against him and 'foil ' 
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part of that section nine as follows :-~- 
Tho Court 11 shall question him generally 
on the case after the witnesses for the 
prosecution have been examined and 
before he is called on for his defence/' 
In my judgment it is clearly indicated in 
that part of the section that the time, at 
which the Court shall question the accused 
generally on the case, is, after the prose- 
cution case is completed and before the 
accused person is called on for Ins defence 

In this case I have not fhe least doubt 
that the accused person was able to put 
before the Court every % thing that ho 
wanted to say about his case. Ho was 
examined on two occasions by the Dis- 
trict Magistrate. The accused said that 
he would put m a written statement and 
he did put in a written statement. On 
the merits, as far as I can see, there is 
nothing to be said in support of this ap- 
plication, but there are the words of the 
section which, in my judgment, ex- 
pressly provide that the Magistrate shall 
question the accused generally on the 
case at a certain stage in the proceedings. 
That stage is 11 after the witnesses for the 
prosecution have been examined and 
before he is called on for the defence/' 
That must mean after the witnesses for 
the prosecution have been examined, and 
after the cross-examination and re-ex^- 
mination, if any, of such witn esses * for 
ordinarily the accused is not called on for 
his defence until the case for the prose- 
cution ia closed. 

I am not now coneideiing exceptional 
cased, where it may be necessary for the 
prosecution; with the sanction of the 
Court to recall witnesses, or to give re- 
butting evidence. 

The above-mentioned provision in the 
sanction is mandatory and it ha* not been 
^Complied, with m this case. • • » 
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The result id that we are compelled to 
make this Rule absolute. 

It remains to be considered whether 
the case should be remitted in order that 
fit may be retried. It appears from the 
learned Sessions Judge’s judgment that 
the proceedings were started so long ago 
as August 1920. There were partial trials 
before three Magistrates, the Petitioner 
was m jail for two weeks. Having re- 
gard to these matters, we do not consider 
it right that the Petitioner should be again 
put on his t,nal and the result is that the 
conviction and sentence will be set aside, 
and* the bail bond will be cancelled. 

I hope that in future the Courts will 
observe the provisions of sec. 342 (2) of 
the Code of Criminal Piocedure* If they 
will do so, they will save the High Court 
an immense amount of time, because, iu 
my experience, the point, herein consider- 
ed, is frequently arising, and Rules have <o 
be issued by reason of the fact that the 
trial Court lias not observed the provisions 
of the section. 

Ohotzner, J. — I %gree. 

J. N. R. Rule made absolute. 

PRIVY 'COUNCIL. 

[Appeal from Bbjtgal.] 

Viscount Gave. 

Lord Dunedin. ' Khajkh Solrhman 

Lord Shaw. Quadib and anr,, 

Sir John Edge. Appellants, 

1922, *. 

Heard, 30„31, Janu- Nawab Sir Salim- 
ary and k 2, 3, 6 and | ULLAH Bahadur 
9, February. since deceased, and 

Judgment, ors , Respondents. 

2, March. 

Mahyumhui Law— WVl Property settled hi per- 
petuity for at/graudiseomii off anvil)/ under colour 
<f charity illusory *~Bemot4 gift to the poor, 
\f ml itftdes wakf— Wolf Validating Aot (Vi of 
1 f&Jd), hot retrospective*- fa# to m aside mkt as 

14 
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fapalidl — ** Compromise -*~A greevtieM confirmiiiy the 
w*kf and stipulating for payment by mutwali of 
allowances to members of the family cmt of the 
tncome of settled properties r how far binding — Con- 
tract for valuable consideration creating charge on 
property) not accompanied by dehm y, validity of * 

Held— That two deeds of 1846 and 1868 
which purported to create by gift n per- 
petual succession of interests for the 
aggrandisement of the family of the donors 
were invalid by the Mahomedan law and 
Were not validated, by the use of the term 
wakf or by the insertion of a remote trust 
to the poor. * 

That, the Mussulman Wakf Validating 
Act, 1913, dunnot be. eonstmed as validat- 
ing deeds executed before its date. . 

4 . suit brought in 18S0 to set aside the 
deeds as invalid was compromised in 1881 
by two • agreements made and concluded 
between the members of the family on the 
one hand and the then mutwali on the 
other which whilst purporting to confirm 
the wakfnamas provided for the payment 
by the mutwali of fixed allowances to 
living and named members of the family 
out of the income of the settled properties , 
in consideration of which stipulation the 
mutwali was confirmed in his possession 
of those properties. The allowances were 
made payable the persdns named im- 
mediately and were to be continued to 
their heirs : 

Held — That the purpose of the agree- 
ments was quite different from that of the, 
wakfs and the agreements were enforcible 
though the wakf* were invalid. The 
allowances payable under the former were 
intended to take effect as immediate and 
heritable charges on the income of the 
properties, taking priority of all the limi- 
tations contained in the settlements, 

That the direction in the affrepw&nts to 
the allowances “out of 
Iho settled properties showed « jrnfen* 


tion lo create a charge and this intention 
urn not frustrated by the ineffectual 
attempt to heep alive the subsequent and 
invalid limitations of the settlements.. 

That the agreements were not gifts bat 
being contracts for valuable consideration 
were not required to be accompanied by 
delivery; and the charges on land created 
by them could be enforced like other 
charges by the Courts. 

That the fiduciary character of the 
mutwali ’s possession and the conditions on 
which it was given could not be repudiated 
by his heirs and the latter allowed to keep 
the properties in their own hands free from 
all charges. 

That the provision in the agreemctils 
that the distribution of an annuity among 
the heirs of the annuitant should be in pro- 
portions to be determined by the family 
pauchayet (if it was intended to do more 
than to authorise the panchayet to settle 
disputes as to heirship) was inoperative 
and could be disregarded . 

This wag an appeal against the decree 
of the High Court of Judicature at Fort 
William in Bengal, dated the 6th June 
1919, which reversed the decree of the 
Subordinate Judge of Dacca, dated the 16th 
April 1917, and made in Suit No. 70 Of 
i914. 

The said suit was brought by the pre- 
sent Appellants to recover Ks. 46,000 as 
arrears of certain allowances claimed by 
them on the footing of two agreements of 
1861, together with other relief*! The 
Hubordinate Judge delivered judgment for 
the arrears 'claimed but refused the other 
relief. Against this refusal no appeal was 
preferred by the Plaintiffs. . . 

On an appeal preferred by the Defend- 
ants the High Court held that the Plaintiffs 
wens' not entitled to ’‘..the’ allowahceit and 
passed a decree dismissing thr salt, m •’ ' 
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The preheat appeal was preferred by the 
t%intiffB against the said decree of the 
High Chart. 

The 'original Defendant, now repre- 
sented by the present Eespondents, was 
the Appellants’ cousin and the son of 
Nawab Ahsanullah, the executant of the 
agreements above-mentioned dated 188J. 
The Plaintiffs, vie., the present Appel- 
lants, who were born subsequently to that 
date, were the sons of AmiruUaand Hnlima 
Bibi who received under the said docu- 
ments certain monthly allowances until 
the dates of their respective deaths in 1895 
and 1896. The Appellants’ case was that 
they as their heirs were entitled to the 
said allowances and they claimed payment 
of arrears thereof. 

The relationship of the persons named 
appears from the following extract from 
the family pedigree. 



Kh'jih Abdulla 

1 

AtasJuullah 

1 

13 fimilkh Three other son* 

d 1881 

Alimullah 

JL 

Abdul Gutter 

Abdul Gaul 

Abdul H*Mxa=*tJjikt-un-nlSiuk 

AhftfcUUP&h 

Aratrullaa Kilims Bibi 
d. im 

6*11 if u f t«h 

1st Deft. 

Solehman Quadh* Hum»yun Quadlr 

m. m* i. jp tt no 2. 


■Khajeh Abdullah, who came from 
Cashmere, set up an extensive trading 
business in the town of Dacca, and settled 
there towards the end of the eighteenth 
century. On his death his second sort 
Ha&sullah became the head of the family, 
and he died about the year 1881. He was 
succeeded by hia son Abdul Gutter who 
was followed by. his cousin Alimullah, the 
ancestor Of the Eespondents. 

On the 20th September 1835* Alira- 
ullah made a gift of a sum of two lacs of 
«ufw*« to 1 h» ’.son’ 1 ' Abdul M; followed 
on the , 86th December 1845 by a .(food;;: of 1 


ammoxah Bahadur. 

gift of valuable immoveable properties. 
On the 8th May 1846, the other members 
of the family created a “ ten If/,” of which 
Abdul Gam was made the mutu'ati. This 
document recited that the custom of the 
family had been to appoint one of the 
members as the head who granted allow* 
ances to the others and was accepted by 
them as the leader of the family ; it waB 
stated explicitly that the object of the 
tcakf was thebnamterln'nce of, the members 
of the family It was also provided that 
the- Hiwfu'a/(*woiild not be liable to be re- 
moved and would have authority to appoint 
his successor. , • 

On the 11th September 1868, Abdul 
Gam executed a toichahtama whereby he. 
transferred the mutwahship to* his son 
Ahsanullah and also executed a deed of 
“ waif ” (of his own property) whereof 
he appointed his son Ahsanullah as the 
niutwah. The tcakf was created in favour 
of all his sous, offspring and all the mem- 
bers and relatives descended from his 
grandfather, and was descendible to 
children in the male and female lines, and, 
on llieii failure, in favour of the fakirs and 
the poor indigent of Dacca. There can 
be no doulil as to tla? purpose of the wa kf , 
because it was, expressly recited that the 
wakf was created for the maintenance of 
the members of the family, generation 
after generation To remove the possi- 
bility of all doubt on this point the founder 
added . 

“ The object of the wakf of the pro- 
perties is fins that /hey be protected from 
injury and ruin and that the name and 
dignity of the family be maintained and 
that the profits of the estate bA, according 
to the practice and usage of the family, 
spent for the improvement of the position 
and dignity of the family, for the com- 
fort and benefit of the persons in whose 
favour the wait] f is made, and for the per* 
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formanee of worldly ami* religious affairs 
and of charitable acts M 

Rules were laid down for the manage- 
ment of the wakf properties for succession 
to the office of muiwah and for other like 
matters, atid there was a somewhat re- 
markable provision that none of the bene- 
ficiaries would he competent to demand 
accounts from the vnilwali. The nintwah 
appears to have earned out the directions 
*of the founder for many years. 

On the 2nd September 1880, certain 
members of the family including Anm- 
ullah (the father of the Appellants') 
who was fbe 35th Plaintiff^ bi ought a* suit 
against Abdul Gani and AhsanuHah above- 
mentioned, claiming pioprielarv rights in 
respect pf the propeity comprised in the 
deed of 1816, of which tliev impugned the 
Validity as a deed of waif. In the de- 
fences put m on behalf of Abdul Oani and 
'Ahsanullah (with whom other members ot 
the family weie joined as co-Defendants) 
it was pleaded as follows . — 

“The Plaintiffs lm\e no mahki light 
with regard to the said irakf proper ties 
The Plaintiffs* piesent claim cannot be 
admitted unless (hoy first establish bv a 
suit their said malilu aright and that they 
are not bound bv the said ioirhainama. 

k h ft 

“ From over 30 years Plaintiffs or their 
predecessors never have or bad any pos- 
session of, or maliki right to, the disputed 
properties. The right alleged bv the 
Plaintiffs is barred by limitation ° 

The suit wan brought to iiial but- Lffom 
judgment was delivered an agreement was 
arrived at between the parlies in accoid- 
ance with which all the Defendants ot Lei 
than Abdul Oani and Absamdlah wcie 
made Plaintiffs and an application was 
made by the Plaintiffs collectively “ tint 
tins suit be allowed to be withdrawn with- 
out any right of instituting any fresh suit 
on any causes of action which form the 


subject -mutter of this suit/' This appli- 
cation was granted on the 20th August 
1881 . On the same day the agreement 
between the parties was drawn up which 
was supplemented by a subsequent deed, 
dated 17th Kept ember 1881. 

The documents just referred to were 
the agreements on which the Appellants* 
claim m the present litigation was founded. 
The first of these agreements declared 
who were the poisons who should receive 
allowances payable out of the income of 
the properties held under the deeds of 
1846 and,, 1868 respectively; arid it was 
theiebv provided that the particular 
amounts to be paid to each individual 
should he fixed b\ a family committee or 
panchayvt theiein piovided for. The 
second agreement dated the 1 7th Septem- 
hei 1881 was drawn up after the said com- 
mittee had fixed the amounts; and to it 
was annexed a schedule of the persons to 
whom monthly allowances were to be paid 
at various rates. Among thorn was Amir- 
ullah the present Appellants* father; it 
seemed to lie admitted that he and also his 
wife were fully paid till their respective 
deaths in 1893 and 1896 The Appellants' 
claim was that their late parents’ allow- 
ances should have been paid to them as 
then heirs bv the mutwuhs from time to 
hmc under the feims of the said agree- 
ment. 

In or about 1894 Abdul Gam was ad- 
vised on the strength of certain decisions 
of the High Court arid the Ihivy Council 
that the so-called waif of 1868 was not a 
true waif enforceable at law, and that con- 
sequently it and the agreements of 1881 
were invalid and unenforceable and ho 
instituted Suit No. 25) of 1894, in the Sub 
ordinate Court of Dacca, praying for de- 
clarations to that effect together with 
consequential relief. Written statements 
were pat in by various members of the 
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family including the present Appellants’ 
father, who inter aha pleaded that the com- 
promise of 1881 was fraudulent. In the 
following year Abdul Gani applied to be 
allowed to withdraw the suit and he wttt 
permitted lo do so, libeity being reserved 
to him to sue again for the same subject- 
matter. 

In the interval, vis., on the 17th Sep- 
tember 1894, other members of the family 
brought a suit against, among others, 
Abdul Gam, who aftei Ins death was re- 
presented bv Ahsanullah s Tins suit was 
No 136 of 1894, and t|ie Plaintiffs’ claim 
therein was for eeitain shaies of the pro- 
perty comprised in the wnhf deeds and for 
accounts and possession. This suit ie- 
mamed pending until 9th September 1907, 
when it was declined to have abated. 

Meanwhile in 1895 Abdul Gam convey- 
ed his rights in the lands to his son Ahsan- 
tillah. and subsequently Ahsanullah issued 
notices to the persons concerned stating 
that he was advised that his lather’s sup- 
posed irah) of 1868 was invalid, but that 
he intended for the piesent to continue 
to pay the allowances stated in Seh. D of 
the agreement of 1881 to the various per- 
sons who were paities to the saal agree- 
ment. 

A further suit No 96 of 1895 was in- 
stituted by other members of the family 
against Abdul Gani and Ahsanullah for 
relief of the same general character as 
that sought in Smt No. 156 of 1894. 
Aiuirullah, the Apfiellants’ father, and his 
wife Halima were parties to this litigation 
until the dates of their respective deaths. 
Some of the Plaintiffs withdrew without 
liberty to sue again, others died, and 
though numet'ons written statements of 
defence were put in and issues were fram- 
ed, the case had not been brought on for 
trial when the present litigation com- 
menced. 


On the 30t’h June 1914, the present suit 
was instituted in the Subordinate Court, 
Dacca, by the present, Appellants (the sons 
of Amir u llah above referred to) against 
Sahmullah, the heir of Ahsanullah, and 
other Defendants Sahmullah died shortly 
afterwards and his heirs who are wards 
of the Couit of Wards were brought on to 
the recoid to represent him. 

The plaint dealt at length with the 
historv of the family and in para. 22 the 
Plaintiffs referred to the “ unikf ” of 1868, 
and tlie two agreements of 1881 on which 
they based their present claim Their 
tluim inter aha was for Its. 32,725 being 
ai rears of {heir fathei’s allowance at the 
rate of Jts 1 18-10 : 0 a month and for 
Its. 12,967 being arrears of their mother’s 
allowance at the ruto of Rs. G0-5-0 a 
month. And they said in para! 21 of their 
plaint “ the Defendants are liable and 
hound to pay the said umount either from 
the profits of the properties of the trail/ 
of 1869 which ’ate in their possession or 
from their peisonnl funds.” 

In the written statement of defence it 
was inter aha pleaded that the properties 
included in the “teakf” deed of 1868 
were properties, belonging to Abdul Gam ; 
that the wakf deed was invalid; that the. 
allowances referred to in the agreement, of 
1881 weie personal only and the Plaintiffs 
lia<l not then been born and were not en- 
titled to sue on the agreement and had no 
right to the arrears claimed ; that no deci- 
sion by the family panchayet had been 
given »in the Plaintiffs’ favour and that 
their claim was time barred. Objection 
was also taken to the form of the smt on 
the ground that all the necessaxy parties 
were not before the Court. Further it 
waB pleaded that the suit as brought was 
barred by the result of the previous liti- 
gation and the pendency of the suit of 
1895. 



108 tHlS CAJUJtJttA WBlSELt BOtBS. , " ItXWt 

KliAJEH SoLEHllAN QtADlB t>. NAWAB SlE SaLIMLXLAH BAHADUR. ’ 


Oil these pleadings nunderous issues 
were framed of which the following are 
material. 

(8) la tins suit barred under sec. 10, 
Civil Procedure Code, by reason of Suit 
No. 96 of 1895 pending m this Court? 

(9) Have the Plaintiffs any right or 
title to the allowances claimod in the 
plaint ; was any right created in their 
favour by the memorandum of agreement 
.and the deed of agreement referred to in 

*■ j 

the plaint as well as by the withdrawal 
of Suit No. 189 of! 880? 

fill Are the Defendants precluded and 
estopped from ^questioning the validity of 
the said deed of agreement, without re- 
storing the Plaintiff* or their representa- 
tives of the §aid Suit No. 189 of 1880. and 
the signatories or their representatives of 
the said memorandum of agreement to 
their original position in which they were 
during the pendency of the said suit before 
its withdrawal, and without revival of the 
said suit ; does the question arise ? 

(12) Weie the grants ot allowances 
mentioned in the aforesaid memorandum 
of agreement and the deed of agreement 
in the nature ol voluntary, charitable and. 
compassionate gifts to specific individuals 
for life only, as is alleged m the written 
statement? 

(18) Have the Plaintiffs inherited any 
of the allowances claimed in the plaint ; 
are the allowances claimed in the plaint 
heritable ; did the persons named in paras. 
14 and 16 of the plaint inherit any allow- 
ance? • 

(14) Is the uakf of 18(58 a valid docu- 
ment enforceable in law ; if not *s the 
claim of the Plaintiffs maintainable; can 
the Defendants question the validity of 
the wakf of 1868; has the said wakf been 
•at aside by Nawab Abdul Gam as in- 
valid; whether he had authority to set it 
jtiide after the agreement of 1881; does 

T‘. ' ' ■ 


the question of the validity or oiherwifiit 
of the said wakf at all arise in the present 
suit? 

The Subordinate Judge delivered his 
judgment in the suit on 16th April 1917. 
He said “ the question of the validity or 
otherwise of the wakf does not properly 
arise in this suit which is based On the 
agreement the consideration of which was 
lawful and good,” and consequently he 
expressed no opinion on this question. 
He adds: “ the admission as to title of 
Sir Abdul (rani in the memorandum of 
agreement could nyt make the wakf valid, 
if it was in law an invalid one, and the 
admission was the result of compromise; 
but the present case is based on the 
memorandum of agreement and the agree- 
ment notwithstanding the admission.” 

On the construction of the agreement 
(regarded apart from the above question) 
he said “the Plaintiffs are entitled to 
their parents’ allowances not by heirship 
but under the covenant in para. 11 of the 
memorandum of agreement ; the fact that 
they are the heirs of their parents who 
were in receipt of allowances from the 
1 h 68 properties as “mentioned in the 
schedule of the deed entitles the Plaiu- 
tiffs to receive the allowance under the 
said covenant .... It is to be observed 
that, the Plaintiffs’ parents were in exist- 
ence at the time of the memorandum of 
agieement, and that at the termination of 
(he first life-estate of the Plaintiffs' 
parents the allowance would not and did 
not remain in abeyance, and the Plain- 
tiffs stepped into their rights on their 
parents’ death *, and thus the covenant in 
the memorandum of agreement does not 
in so far as the present Plaintiffs are Con- 
cerned militate against the rules of re* 
moteness involved in the law ofper- 
petuities.”- / 

The Subordinate Jtodgb deemed it im- 
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material that the family panohayet con- 
templated by the agreement had not decid- 
ed that the Plaintiffs were entitled to the 
relief which they claimed. Further he 
considered that the previous litigation 
above referred to and tlie pendency of the 
suit of 1895 mentioned above in para. 12 
were immaterial to the question whether 
the Plaintiffs were entitled to make their 
present claim, which he further held was 
not affected by the law of limitation. He 
accordingly passed a decree in their favour 
for Rs. 45 ,092 on account of arrears of the 
allowances. The further claim made in 
the plaint for Its. 15,000 as a provision for 
the construction of a house for them he 
disallowed. 

Against the said decree of the Subordi- 
nate Judge the Defendants preferred an 
appeal to the High Court which was allow- 
ed with costs by a decree, dated the 6th 
June 1919. The Plaintiffs preferred no 
appeal against the disallowance of their 
further claim for Kb. 15,000. 

In their judgment the learned Judges 
(Mookerjee and Walmsley, JJ.), pointed 
out that the Plaintiffs’ claim was reduced 
to a claim for arrears of maintenance based 
on the two agreements dated respectively 
the 26th August and 17th September 1881. 
They said “ The substantial matter in con- 
troversy thus is, whether there is a vjdid 
agreement enforceable at the instance of 
tiie Plaintiffs. For the determination of 
this question it is necessary to investigate 
two preliminary points; namely, first, are 
the valid in law, and secondly, if 
Apt valid in their inception have they been 
validated by the Mussalman -Wakf Validat- 
ing Act 1913/.' On these preliminary 
question! the Judgment of the Court was 
that the alleged tcofc/s were not valid in 
law and bad not been validated by the Act 
referred to, and thoy added:— * ■ 

V It is 'manifest that' the scheme is' 


founded on, &nd is inseparably associated 
with the wakfs of 1846 and 1868 ; conse- 
quently, as soon as these wakfs are pto- 
nounced to be invalid and inoperative m 
law, the entire scheme must of necessity ho 
shattered to pieces. The assertion of the 
parties or of their representatives cannot 
validate illegal wakfs, and the Court can- 
not bo utilisod for the enforcement of a 
scheme elaborately devised to carry out a 
plan of family aggrandisement in contra- 
vention of the whole poWy of law. In 
this view a dosporatc effort has been 
made on behalf of the Respondents 
to support the scliemo as if it were not 
based on the wakfs of 1S4G and 1868 ; but 
plainly it is not the function of the Court 
to reconstruct for the parties a plan of 
maintenance allowance out of the wreckage 
of the scheme they themselves had ingeni- 
ously, but unsuccessfully, devised. Be- 
sides even if such an attempt were made 
it could not possibly succeed as the Court 
would have to support what was in disguise 
a scheme of family settlement which had 
failed because it was based on illegal 
wakfs. In our opinion there is good 
ground for the contention of the Appellant 
that a scheme for family allowances so 
framed would itself be contrary to law.” 

Further on the learned Judges said : 
” We cannot hold accordingly that the 
1 1th paragraph of the memorandum of the 
26th August 1881, created heritable m 
terests ’ ’ and the conclusion of their judg- 
ment vas as follows: ‘ ‘ In our opinion 
there ie» no escape passible fiom the posi- 
tion that, as the wakfs have failed, the en- 
tire scheme , for grant of maintenance al- 
lowances by the mutwali from the income 
of wakf properties baa been completely 
demolished.” 

The present appeal Was, preferred 
againsi the said doored of Jibe High Court. 

Messrs. DeCruytk$r s K. C., Bams ay and 
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Palat for Appellants. — Assuming that the 
wahfs Avere invalid the ownership of the 
property was never parted with. A trust 
aa as formed, and whether Abdul Grani 
was or was not a valid muticah is irmuale- 
tial, he was put into possession purely as 
a trustee and has held the property only m 
that capacity Being a trustee he canpot 
retain the property for himself. 

* Muhammad Rustam Ah v Mushtaq 
tfusain (9) and Vidya Varuthi Thirtha v. 
Ralmanu Ayyar (10). 

I am also u persona designate *’ under 
the compromise agreement. That agree- 
ment is separate from the i qakjs and its 
terms must be canied out. 

t 

Inasmuch as the agreement charges im- 
moveable property with allowances in 
favour of pertain members of the family, 
any person entitled to the allowance may 
proceed in equity to enfoiee his claim, 
whether he weie a party to the original 
agreement or not. , 

Iiwaja Muhammad Khan v. Husaini 
Begum (7), Raja oj liamnad v. Sundara 
Pandiyasumi (8) and Nawab Umjad Ally 
Khan v. Mohumdcc Begum (6). 

Moieovcr the paities were Maliomedans 
and knew when they made the provision 
of payment to the heirs that tile heirs must 
succeed under Mohammedan Law to their 
patents’ shares. 

Lalishmi Narayana Ananga v. Madhava 
Deo (5). 

Undei the Hindu law it has been held 

(5) L. R. 20 T. A 9 118921. 

(6) 11 M. I. A. 617 at p. 618 (1867). # 

(7i L R. 87 I. A. 162 • a. c. 14 0. W^N. 866 
(1910). 

(8) L. R. 46 I. A. 64. 8. c. 28 C. W. N. 640 
(19)8). 

(01 UR. 471. A. 224: a. o. 26 0. W. N. 
122 (1920). 

(IQ) L. R. 48 I. A. 802 at pp. 312 A8I5; a. c. 
26 0. W. N. 687 (1921). 


in similar circumstances that a similar 
agreement is enforceable by the heirs. 

Debnarayan DuH v. Chuni Lai Ghose 
(ID. 

1 In Hindu and Mahommedun Law you 
must have a transfer of possession and so 
it. is said there cannot be a tiansfer to an 
unborn peison, but that is not the case 
here 

Heie there is no gift. 

Fin ther you can have a gift to A with a 
condition that paVt of the property be given 
to B and Ins heiis, whereupon B’s heirs 
would take an interest because they are the 
liens of B and not meiely under? the gift. 

Ameei Ah’s Mahomodan Law, 4th 
Ed , Vol I, j>. 132, sec 3 

Tvibji's Mahommedun Law', 2nd Ed , 
p 383. 

Amceroomssa Khaloon v. Abedoonissa 
Khatoon (12), Tavakalbhai v. Imattya] 
Bcgam (13) and Lali Jan v Muhammad 
Shaji Khan (1-1). 

Beference was also made to : — 

Jotindra Mohan Tagore v Gaucndra 
Mohan Tagore (15), Chundi Churn Barua 
v. Rain Sulhcswari Debt (16), Amtul Nwsa 
v Mir Nurudtn (17), Mousabhai v. Yacoob- 
bhai (18), Jamabai v R. D. Sethna (19), 
Mahomed Ibrahim v Abdul Latiff (20) and 
Vines Chunder Sircar v. Zahoor Fatima 
(2i;. 

(11) I L R. 41 Cal 137 (1918). 

(12) L. R. 2 I. A. 87 ; 23 W. R. t P. 0.) 208 j 16 

B. L. R 67 (1876). 

(13) T. L. R. 41 Bom. 372 (1916). 

(14) I. L. R. 34 All. 478 (1912). " ’ 

. (15) L. B (Sup. Vol.) I. A. 47 at p. 70 ; 18 W. 

R. 859 j 9 B. L. R. 377 (1872). 

(16) L. R. 16 I. A. 149 : a. c. 1. U R, lft Cal. 

71 11888). 

(I7l 1. h. R. 22. Bom. 489 (1896). 

1181 I. U B. 29 Bom. 207 (1904). 

(19) I. L. R. 84 Bom. 604 (1910), 

(20) X. L. R. 87 Bom. 447 (10121 

(21) L. R. 17 1. A. 201 : a. c. I. L. B, 18 Cal. 

161 (1800). * , 
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Messrs. Dttnni K. C. and Kenworthy 
Brown for the Respondents. — The whole 
intention of the compromise was. to re- 
establish the t oakf. You have in it a 
direct assertion that the wakfs are valid 
and a list of the properties comprised in 
each i 

In 1894 it was laid down by the Privy 
Council that the wakfs were bad and the 
agreement which was really a re-enact- 
ment of the wakfs falls with* them. 

The claim here is a claim under the com- 
promise, and the compromise is invalid 
whether you construe it as* a gift or as a 
settlement. 

The only method by which a Mahomme- 
dan could create this type of settlement 
was by wakf. 

In no other way could he create a set- 
tlement giving a life interest and a herit- 
able interest in the heirs. 

To do so by wakf having been held in- 
valid the alternative is gift — and in the 
present case no valid gift can be made be- 
cause there is no donee who takes posses- 
sion. 

Abut Fata Mahomed Ishak v. Russomoy 
Dhur Chowdhry (3), Rasamaya Dhur 
Chowdhuri v. Abul Fata Mahomed Ishak 
(22), Abdut Gafur v. Nizamudin (2), 
Maulvi Saiyid Muhammad Munawwar Ali 
v. Razia Btbt (4) and Mutu Ramanadan* 
Chettiar v. Veva Levvai Marakayar (23). 

tinder Mahomedan law, it is im- 
possible to create a life-estate with re- 
mainder to a person who is not a party to 
the original transaction. 

(8) L. B. 19 1. A. 170 1 a. Ci L L.' B. 1? Bom. 

1 

(ft) L. B. *8 I. A. 76 1 a.o. 1. L. B. 88 Cal. 

619 (18»4). 

(4) L. R. 82 I. A. 80 : a. 0 . t. t. B. 87 All. 

820 : 9 O. W. N. 626 (1906). 

(88) I. (4 R. » «W. 899 U8911 

<881 L. E. *4 L A. 21 , a, c. 1. 1*. H* 40 Mai. 

ii6| at o w.tf.Mi (mot 
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* 

In Nawab Umjad Any Khan v. Mohum - 
dee Begum (6), the question was whether 
a donor could make a valid gift coupled 
\yith a condition to defeat the heirs and ft 
was held that it was compatible with such 
a gift that the property should pass to the 
donee. 

It is doubtful whether that judgment 
really illustrates Mahomedan law and in 
any case the reservation there by the donor 
is in himself. 

Roland Wilson's Anglo-Mahomedan 
Law, 3rd Ecfn , p. 335. 

Aff. DeGruythcr , K, G. replied. 

4 » 

Their. Lordships’ Judgmbnt was deli- 
vered by 

Viscount Cave — This is an* appeal 
from a judgment and decree of thg High 
Court of Judicature at Fort William in 
Bengal dated the 6th June 1919. which 
reversed a judgment and decree of the 
Court of the Subordinate Judge of Dacca 
dated the 16th April 1917. The facts 
giving rise to the dispute may be Btated as 
follows : — 

Early in the 19th century one Khajeh 
Abdullah, a Mahomedan trader of Dacca, 
died intestate, possessed of the property in 
dispute and leaving among other heirs four 
sons named Ahsanullah, Hafizullah. Abdul 
Azim and Abdul Kiirim. 

Oh the 6th May 1846, certain members 
of the family executed a deed whereby 
they purported to “ make wakf of ” certain 
family properties therein described for the 
benefit of themselves-and their descendants, 
generation, after generation, and relatives, 
and then for the poor and destitute ; and 
they thereby appointed Abdul Qani (grand- 
son of Ahsanullah) to be mutwali of the 
properties, and directed him to pay to the 
li$rs of Hafizullah, Abdul Azim and Abdul 
Karim, certain monthly allowances man- 
l6* II It I. A. 617 at p. 648 (1867). 

15 
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tioned in the schedule and to keep the 
balance in deposit. On the 11th Septem- 
ber 1868, Abdul Gani appointed his son 
Ahsanullah to be mutwali of this deed in 
his place. 

On the same date, namely, the 11th Sep- 
tember 1868, Abdul Gani executed a deed 
whereby he purported to “ make perpe- 
tual wakf of” certain other properties of 
which he claimed to be the owner by in- 
heritance or purchase in favour of his sons 
and offspring and all the members and re- 
latives descended from his grandfather, the 
wakf being descendible to children both in 
the male and female linep, and on their 
failure, in favour of the fakirs and the poor 
indigent of Dacca ; and he thereby appoin- 
ted his son Ahsanullah to be mutwali of 
ihe wakf so created, and directed him to 
spend money befitting his reasat and to 
pay allowances to the parties" in whose 
favour the wakf was made, with power to 
increase or reduce such allowances. This 
deed contained the following clause 

The object of the wakf of the properties is 
this, that they be protected from injury and 
ruin, and that the name and dignity of the 
family be maintained, and that the profits 
of the estate be, accojdinft to the practice 
and usage of the family, spent for the im- 
provement of the position and dignity of the 
family, for the comfort and benefit of the 
persons in whose favour the wakf is made, 
and for the performance, of the worldly and 
religious affairs and of charitable acts 

The purpose of these two deeds is plain. 
The intention of the donors in each case 
was to make perpetual piovision for the 
members of their family by settling the 
the properties upon such members genera- 
tion after generation so long as tbe family 
should last ; and as such a settlement was 
not recognised by Mahomedan law, they 
sought to validate it by calling it a wakf 
and by inserting a distant and contingent 
provision for charitable purposes. 
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Id the year 1880 some .members of the 
family descended from the donors of 1846, 
being dissatisfied with the allowances paid 
to them out of the income of the settled 
properties (which had greatly increased), 
brought a suit in the Court of the Subor- 
dinate Judge at Dacca against Abdul Gani 
and Ahsanullah his son, alleging that the 
deed of 1846 was not valid as a wakf and 
that the deed of 1868 comprised properties 
purchased by the mutwali out of income 
accrued under the deed of 1 846 and claim- 
ing accounts upon that footing and pay- 
ment of tjheir phare Among the parties 
to this suit were Amirullah (the father of 
the Appellants), his mother Jzzatennessa 
Bibi, his wife Halima Bibi, and her 
mother Ayesha Khanum. The precise in- 
terests of these persons in the properties 
comprised in the two deeds of wakf are 
not clear on the record, and it is not now 
material to ascertain them , but it is plain 
that they had or claimed interests in the 
properties comprised in both deeds 

The suit was heard, but before judgment 
was pronounced some friends of the family 
(including the then Lieutenant-Governor, 
Sir Ashley Eden, and the District Judge, 
Mr Rampinit intervened in the interests 
of peace, and ultimately a compromise was 
effected and the suit was stayed upon the 
.terms of two agreements dated the 26th 
August 1881, and the 17th September 
1881. 

By the agreement of the 26th August 
1881, which was signed by or on behalf 
of all the parties to the suit of 1880, it was 
agreed that all the persons entitled to re- 
ceive allowances under tbe deed of 1846, 
and all the Defendants to the suit except 
Abdul Gani and bis son Ahsanullah, should 
be .made- Plaintiffs in tie suit, and that 
the suit should be withdrawn without 
power to bring any freeh twit for th* same 

sutjject-mdtter. The principal, Wms ojE 
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the agreement were contained in the fol- 
lowing clauses : — 

4. The persons signing this Memorandum 
of Agreement admit that the two deeds of 
1253 B. E. and 1275 B. E T1846 and 18681 are 
valid and bidding deeds of wakf. 

5. The persons signing this Memorandum 
of Agreement admit that the properties held 
as wakf by the Nawab Ahsanullah under the 
deed of 1263 B E now consist of the pro- 
perties entered m Sch A appended to this 
Memorandum of Agreement and of no other 
properties, and that the probities held as 
wakf by the Nawab Ahsanullah under the 
deed of 1275 B E now consist of the pro- 
perties entered in Sch B appended to this 
Memorandum of Agreement and of no other 
properties. 

6 The Nawab Ahsanullah consents, by 
virtue of the pow'er vested m him as mutnah 
by the said two deeds, to increase the al- 
lowances of the various members of the 
family whose names are entered an the Schs 
C and D appended to this Memorandum of 
Agreement to an aggregate or total amount 
of Rupees one lac thirty-three thousand and 
eighty-four and eleven annas only per annum 
And it is declared that the persons whose 
names are entered in the Sch C appended 
to this Memorandum of Agreement are the 
persons entitled to allowances payable out 
of the income of the properties held as wakf 
under the deed of 1253 B. E And the per- 
sons whose names are entered in the Sch. 
D appended to this Memorandum of Agree- 
ment are the persons entitled to allowances^ 
payable out of the income of the properties 
held as wakf under the deed of 1275 B E 
And it is agreed that the particular amount 
to be paid to each individual person shall be 
fixed hereafter by a Oommittee consisting of 
four male members of the family who shall 
be lineal descendants of the original pro- 
prietors of the estates entered in the said 
Schs. A acid B, two of the said four male 
members being nominated by the Nawab 
Ahsanullah end two by the Plaintiffs of the 
Suit No. 180 of I 860 , and the said four mem- 
bers having power to select am umpire with 
a casting veto from amongst their number* 
or to select one other member of the family 
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to be an additional member of their Com- 
mittee, but who shall have one vote oaly. 

7. On the amounts of the allowances to 
be paid to each individual member of the 
family being fixed by the said Committee, 
the Nawab Ahsanullah shall within two 
weeks' time execute an agreement on 
stamped paper agreeing to pay to each in- 
dividual member the amount of the allow- 
ance fixed for him or for her by the said 
Committee, and stipulating that such allow- 
ance shall not be stopped except as herein- 
after provided in this Memorandum of Agree- 
ment 

11 On the # death of any member of the 
family in receipt of an allowance his or her 
allowance shall be distributed amongst Lis 
or her hems and residuanes in proportions to 
be determined by the family pmdiai/it to be 
appointed as hereinafter provided. 

18. The family pa nchayet lef erred to in els 
8, 11, 12, 13, 14, 15 aad 17, and which .shall 
consider and determine all the aforesaid 
family arrangements shall consist of the 
mutnah for the time being, if he chooses to 
sit, and four male members of the family 
being lineal descendants of the original pro- 
prietors of the estates mentioned m the 
said Schs A and B, which four members shall 
be’ elected biennially by such adult male and 
female members of the family as choose t ) 
vote at the election, after having received 
due notice 

The agreement of the 17th September 
1881, which was signed by Ahsanullah 
only, after a recital to the effect that a 
Committee, selected in accordance with cl 
6 of the agreement of the 26th August 
1881, had fixed the amounts entered in the 
schedule given below as the amounts of 
the monthly allowances to be paid to the 
members of the family, whose names were 
entered in, the same schedule, proceeded as 
follows : — 

I, the Nawab Ahsanullah Khan Bahadu 
as i nutivah of the deeds of wakf of 1253 B K , 
and 1275 B. E., referred to in the aaid Memo- 
randum of Agreement, do hereby execute 
this agreement and agree, firstly, that within 
seven days after the beginafag of each month 
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of the Bengali calendar I and all future 
mutxoahs shall pay to each member of the 
family whose name is entered in the Schedule 
appended to this agreement the amount of 
the allowances entered against his or her 
name ; scondly, that neither I nor any 
future mututali shall stop or withhold pay- 
ment of the allowances entered in the 
Schedule given below without juat cause, 
such cause to be first declared just by the 
family pamchayet to be elected biennially in 
accordance with Clause eighteen of the said 
Memorandum of Agreement ; thirdly, that 
* on the allowaivse of any member of the family 
being so ©topped, I and all future mutwalis, 
after deduction of any compassionate allow- 
ance which I or any future muticali may make 
to the said offending member, ’shall pay the 
balance of the allowance so Stopped to his or 
her family or relatives dependent on .him or 
her ; fourthly, that on the said biennially 
elected family panohayet determining on suffi- 
cient cause being shown to it that the al- 
lowance *ko stopped should be restored to the 
offending member, I or any future mutwnhs 
shall accordingly restore and continue it ; 
and fifthly, on the death of any member of 
the family m receipt of jan allowance, I and 
all future mutwalw shall distribute the 
amount of his or her allowance amongst his 
or her heirs and residuaries in proportions to 
be determined by the said biennially elected 
family panchayet. 

The schedule contained a list of the 
ninthly allowances to be paid to the 
several members of the family out of the 
income aiming from each of the two deeds, 
and included allowances under the deed of 
1868 ol Rb. 20 a month to Izzatennessa, 
Rs, 150 a month to Ayesha Khanum, and 
Rs, 150 a month to Amirullah. The suit 
was duly withdrawn in accordance with the 
agneemefits. 

• 

For some years after the execution of 
these agreements peace reigned in the 
family and the allowances secured by the 
agreements were duly paid. On the death 
of Izzatennessa her son Amirullah became 
etitiied to a shap of her estate, and a pro- 
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portionate part of her monthly allowance 
of Bs. 20 was thenceforth paid to him; 
and on the death of Ayesha Khanum her 
daughter Halima (the wife of Amirullah) 
succeeded to a share of her estate, and a 
proportionate part of her monthly allow- 
ance of Bs. 150 was thenceforth paid to 
her. But in the year 1889 and the follow- 
ing years a series of decisions of this Board 
established that* a settlement of property 
upon successive generations of a Mahome- 
dan family, such as was attempted to be 
made by the deeds of 1846 and 1868, was 
void by Mahomedan law and was not vali- 
dated by the use of the term “ wakf ” and 
the insertion of a remote and illusory pro- 
vision for charitable purposes [See Sheik 
Mahomed Ahmnulla Chowdhry v. Amar- 
chand Kundu (1), Abdul Gafur v. Nigam- 
udm (2) and Abdul Fata Mahomed Ishak 
v. Russomoy Dhur Ghowdhry (3)]. In 
consequence of these decisions the Nawab 
Ahaanullah and his father (then Sir Abdul 
Gam, K.C.S.I.) appear to have taken 
advice as to the legal effect of the two deeds 
of wakf and the agreements of 1881, with 
the results to be now stated. 

On the 18th January 1895, Sir Abdnl 
Gam executed a Heba-Bilwaz (or deed of 
gift) whereby, after referring to the deci- 
sions of the Board and reciting that he was 
convinced and had been advised by lawyers 
that the wakfnama executed by him on the 
11th September 1868, was not legally valid, 
he purported to make a gift in favour of bis 
son Ahsanullah and his heirs of the pro- 
perties therein described , being the greater 
part of those comprised in the deed of 
1868 ; and he added : — 

As I am a’ party to the said Memorandum 

(1) h. B.I7U 38; s. o. I. L. E. IT Cal. 

498 II 9801. 

(2) L. B. 19 1. A. 1 70: s. c. I. L, B. 17 Bom. 

I (1892). 

• «3) L. B. 22 I. A. 76: *. 0. I. L. *. 22 Cal. 

018 (1894), , ' 
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of Agreement executed on the 26th of August 
1881, and as the legal effect, construction and 
force thereof are therefore binding upon me, 
you shall as the malifc in possession hold and 
enjoy the properties which I make over to 
you by this Heba-Bilwaz, subject to the legaj 
effect and construction of the said Memoran- 
dum of Agreement. 

Shortly afterwards Ahsanullah gave 
notice to the heirs of such of the persons 
entitled to allowances* under the agree- 
ments of 1881 as bad died since the execu- 
tion of those agreements, that he had been 
advised that the effect of the agreements 
of 1881 was that he was liable to pay al- 
lowances from the income of the properties 
covered by the wakf of 1868 to such persons 
only as were parties to the agreement of 
the 26th August 1881, and whose names 
were given in Sch. D of that agreement, 
hut that he was not liable to pay such al- 
lowances to the heirs of Buch persons in 
perpetuity. Accordingly on the death of 
Amirullah (who died on the 3rd December 
1895) and of his wife Halima (who died 
on the 29th April 1896) Ahsanullah stop- 
ped payment of the allowances under the 
deed of 1868 to which they had been en- 
titled under the agreements either person- 
ally or as heirs of Izzatennessa and Ayesha 
Khanum, and refused to continue those 
allowances to their heirs. The heirs of 
Amirullah and Halima, who are the pre- 
sent Appellants, were then minors of Hhe 
age of four and three years respectively ; 
but shortly after attaining their majority 
they instituted the present suit against 
Salimuilah Bahadur (the heir of Absanul- 
lah, who had then died) claiming arrears 
of their allowances, amounting to 
Be. 45,692 and a declaration that the al- 
lowances were, a charge on the properties 
comprised in the deed of 1868. They also 
claimed that a residence should be pro- 
vided for them. 

The suit was heard by the Subordinate 


Judge of Dqcca, who on the 16th April, 
1917, gave judgment for the Plaintiffs (the 
present Appellants) for the arrears of main- 
tenance allowances and costs, but dis- 
allowed the claim for a residence. 

On Appeal by the Defendants to the 
High Court at Calcutta, that Court, on the 
6tli June 1919, gave judgment allowing the 
appeal and dismissing the Appellants’ suit 
with costs. The reasons given by the 
Court for their decision were briefly : — 

(1) that on the authority of the cases 

above cited [to which may be added 
Maulvi Savyid Muhammad Munawar Alt 
v. liazia Btbi (4)] , the wdkfs of 1846 and 
1868 were invalid ; » 

(2) that they were not validated by the 
Mussulman Wakf Validating Act, 1913, 
which is not retrospective ; and 

(3) that the agreements of 1881, being 
founded upon and inseparably associated 
with the walcfs of 1846 and 1868, fell with 
those walcfs. 

Against this judgment the present ap- 
peal was brought. 

In the argument before their Lordships 
there was no serious dispute as to the above 
piopositions numbered (1) and (2). There 
can be no doubt that, having regard to the 
decisions of the* Board above referred to, 
the deeds of 1846 and 1868, wh'ch pur- 
ported to create by gift a perpetual succes- 
sion of interests for the aggrandisement of 
the family of the donors, were invalid by 
the Mahomedan law and were not validat- 
ed by the use of the term “ wakf” or by 
the insertion of a remote trust for the poor ; 
nor can th3 Act of i913 be construe J a" 
validating deeds executed before its date. 
The real question to be determined, there- 
fore, is whether the High Court was right 
in holding that, the deeds of wakf being 
invalid, the scheme of maintenance allow- 

(4) L. B. 32 1. A. 86 : «. c. I. L. B. 27 All. 

380 j 9 0. W. N, 626 (!«*). 
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ances contained in the agreements of 1881 
also fell to the ground. The conclusion 
of the learned Judges of the High Court 
to that effect appears to have been based 
upon the view that the scheme of 1881 was 
founded upon and inseparable from the 
illegal wakfnamas and could not be sup- 
ported by the Court without also support- 
ing a family settlement which is contrary 
to Mahomedan law. They appear to have 
• assumed, on the authority of the decision 
of the Board m Lakshmi Narayana Ananga 
Garu v. Madhawa Deo Garu (5), that if 
the maintenance allowances had been 
charged on the property they might havp 
been upheld a!» heritable, allowances ; but 
they held that the parties to the agree- 
ments could not havfi intended to create a 
charge on property which they were dedi- 
cating to religious purposes, and accord- 
ingly that no charge was created. 

With great respect to the learned Judges 
who came to that conclusion, it appears 
to their Lordships to give/oo little weight 
to the essential differences between the 
two deeds of wakf on the one hand and 
the agreements of 1881 on the other. The 
deeds of wakf were invalid because they 
attempted to create a perpetual succes- 
sion of estates contrary* to Mahomedan 
law, and the attempt was not validated 
by giving to the settlements a colour of 
charity; but the main purpose of the 
agreements of 1881 was quite different. 
The principal purpose of those agreements 
was to secure to living and named per- 
sons certain fixed allowances which were 
to become payable immediately and were 
to be continued to their heirs. It is true 
that the agreements purported to confirm 
the wakfnamas, and that the allowances 
were made payable by the hand of the 
mutwali of the wakfnamas out of the in* 
come accruing to him from the properties 
(Q) t R. 30 r. A. 0 (1892). 
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thereby settled ; but the allowances were 
intended to take effect as immediate and 
heritable charges on such incomes taking 
priority of all the limitations contained in 
the settlement, and they may, therefore, 
be supported although those limitations 
fail The direction to pay the allow- 
ances “ out of the income ” of the settled 
pi ope t ties, which appears in both agree- 
ments, shows an intention to create a 
charge, and this intention was not frus- 
trated by the ineffectual attempt to keep 
alive tile subsequent, and invalid limita- 
tions of the settlements. 

There is a* further difference between 
the two sets of documents which is also 
of importance The wakfnamas were 
gifts and were, therefore, subject to the 
rule of Mahomedan law which requires 
that a gift shall be accompanied by deli- 
very ; but the agi cements of 1881 are not 
gifts, but contracts for valuable considera- 
tion. By those agreements the members 
of the family other than Sir Abdul Gani 
and Ins son Ahsanullah surrendered their 
claims to property of considerable value 
and stayed their suit in consideration of 
a firm contract securing to them annuities 
to an amount exceeding Rs 1,30,000, 
and continuing such annuities to their 
heirs. Such an agreement if made for 
valuable consideration is not subject to the 
restfictions affecting gifts among Maho- 
medans, but is a contract creating a charge 
on lands, which may be enforced like other 
charges by the Court*. The provision 
contained in the agreements that the dis- 
tribution of an annuity among the heirs 
of the annuitant should be in proportions 
to be determined by the family panchayet 
fit it was intended to do more than to 
authorize the panchayet to settle disputes 
as to heirship) may be disregarded, the 
more so as no panchayet has functioned for 
niany years past. This viW is hi accord- 
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a rice with the decisions of the Board in 
Nawab Umjad Ally Khan v, Mussumat 
Mohufndee Begum (6 ),Lakshmi Narayana 
Ananga Garu v. Madhawa Deo Garu (5), 
Khwaja Muhammad Khan v. Husaint 
Begam (7) and Raja of Ramnad v. Sun - 
data Pandiyasami Tevar (8) ; and it ap- 
pears to their Lordships that it should 
prevail. * 

Tl is satisfactory that the above con- 
clusion as to the law applicable to the case 
corresponds with the justice of the matter 
It would be lamentable jf the heirs of 
Ahsanullah, who in 1881 were confirmed in 
the possession of valuable properties as 
mutwah only and on a clear agreement 
for the payment* out of the income of such 
property of annuities to the membeis of 
the family and their heirs, were now at 
liberty to repudiate the fiduciary character 
of that possession and the conditions on 
which it was given and to keep the pro- 
perty in their own hands free from all 
charges It is consistent not only with 
law, but with “equity, justice and good, 
conscience, “ that the agreements should 
be observed. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed and that the 
judgment of the Suboidinate Judge should 
be restored, the Respondents to pay* the 
costs in both Courts and the costs of this 
appeal. 

Solicitors : Messrs. T. L. Wilson <t Go. 
for the Appellants. 

Solicitors : Messrs. Morgan, Price , Gor- 
don and Marley for the Respondents. 

G. D. M. 

(6) L. n. 20 1. A. 9(1892). 

(6) n M. I. A 61? at, p 548 (1867). 

Hi L. R* B1 1. A. m i •. c U0 W, N. 865 

(1910). 

.8) U tt. 46 I, A. 64; J, ft ?3 0, W, Jf a 649 

(1918). 


[CIVIL APPELLATE JURISDICTION .] 
Apprals raoif Affbllatr Deorrrs 
Nos. 2108 to 2113 or 1920. 

1 Dina Nath Pal and 
Mookkrjrr, J. ors., Plaintiffs, 

Chotzner, J. Appellants, 

1922, 

Heard, 13, July. R*ja Sati Ph08AD 

Judgment, Garg\ Bahadur and 

7, August. ors., Defendants, 
Respondents. 

Bengal Tenancy Act ( VIII of 1 885 ), secs. 50, S, 
cl, ( r > , 106*- Rent in kind — j Fixity of rent— Pre- 
sumption under sec. 50, if applies in case of pro- 
duce rent - “ Rent ” in sec 50, if restricted to “ money 
rent”— Ref a ence to Report of Select Committee and 
proceedings of legislature, if permissible to inter- 
pret statute . 

Where tenants paying rent in kind 
having been recorded as settled raiyats 
instituted suits under sec 106 of the Ben- 
gal Tenancy Act to have them entered as 
raiyats at fixed rents , and proved uniform 
payment of rent* for over 20 years , but the 
suits were dismissed on the ground that the 
presumption under sec. 00 of the Act was 
not applicable to cases of rent in kind : 

Held — That sec. 50 of the Bengal Ten- 
ancy Act applied and the tenants were 
raiyats at f&ed rents . 

The presumption under sec. 50 is appli- 
cable to a tenure-holder or a raiyat hold- 
ing at a rent payable partly in cash and 
partly in kind or entirely in kind . 

The term “ rent 99 in the said section is 
not restricted to “ money rent 99 and bears 
the meaning attributed to it in sec » 3, cL 
(5), oft that Act , 

Reference to the Repdrt of Select Com - 
mitiee and proceedings of Legislature is 
not permissible in aid of the interpretation 
of a statutory provision . 

These were appeals preferred on the 
16th of Augui$ 1920 against the decree of 
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Babu Parana Kinkar Mukerjee, First Addi- 
tional Special Judge of Zillah Midnapur, 
dated the 6th of February 1920, affirming 
the decree of Babu llari Har Banerjee, 
Revenue Officer of Midnapur, dated the 
22nd of April 19l8. 

The facts of the case will appear from 
the judgment. 

Bobus Mohendra Nath Roy and Peart 
Mohan Chattcrjee for the Plaintiffs-Ap- 
pelfants. 

Dr. Dtoarha Nath Mittir and Babu Pro- 
bodh Chandra Chatterji for the Defend- 
ants-Bespon dents. • 

The Judgment of the Court was as 
follows : — 

Mookerjee, J. — These six appeals have 
arisen out of as many suits, instituted by 
tenants, under sec. 106 of the Bengal 
Tenancy Act, against their landlords, for 
the decision of disputes regarding entries 
which had been made in tt finally publish- 
ed. record-of -rights The Plaintiffs had 
been recorded as settled raiyats under the 
Defendants; they claimed that they were 
raiyats at fixed rents. In support of their 
contention, they produced rent receipts 
which showed that each of them had held 
at a uniform rent for over 2Cf years. In 
each case, however, the rent consisted 
partly of cash and partly of the money 
value of a fixed quantity of paddy. To 
take one illustration : in the case of one 
tenaney, the amount of rent as shown in 
the rent receipts was Rs. 20-1 anna 12 
gandas 2 karas; this amount is made up 
of Rs. 18-13 annas 18 gandas 2 ktfras as 
cash rent and Re. 1-3 annas 14 gandas as 
the money value of 2 kurls 3 mans 1 khupi 
of paddy. These two items are shown 
separately in the receipts np to the year 
1SK)2, and, thereafter, the consolidated sum 

le is shown as cash rent. Similar oh- 
apply to each of the other cases. 


In these circumstances, the Revenue 
Officer who tried the suits in the Court of 
first instance held that sec. 50 of the 
Bengal Tenancy Act was not applicable. 
In his opinion, the term “ rent ” in that 
section did not include rent in kind. The 
result was that the suits were dismissed. 
On appeal, the Spec-al Judge adopted the 
same construction of sec 50 and confirm- 
ed the decision of the Revenue Officer, 
tn this Court, the tenants have urged that 
sec. 60 has not been correctly interpreted 
by the Courts belo>y. 

Sec. 50 of the Bengal Tenancy Act pro- 
vides as follows : — 

“50 (2) Where a tenure-holder or 
raiyat and his predecessors-in-interest have 
held at a rent or rate of rent which has 
not been changed from the time of the 
permanent settlement, the rent or rate of 
rent shall not be liable to be increased ex- 
cept on the ground of an alternation in the 
area of the tenure or holding. 

(2) If it is proved in any suit or other 
proceeding under this Act that either a 
tenure-holder or raiyat and his prede- 
cessors-in-interest have held at a rent or 
rate of rent which has not been changed 
during the twenty years immediately 
before the institution of the suit or pro- 
ceeding, it shall be presumed, until the 
contrary is shown, that they have held at 
that rent or rate of rent from the time 
of the permanent settlement.’’ 

This section must be read along with 
sec. 3 (6) which provides that, unless there 
is something repugnant in the subject or 
context, rent means whatever is lawfully 
payable or deliverable in money or kind 
by a tenant to his landlord on account of 
the use or occupation of the land held by 
the tenant. This definition is. in no way 
repugnant to the subject or context of 
see. 50, fend the term M in that sec- 
tion may well he replaced by its equivalent 
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as given in see, 3 (5). This leads inevit- 
ably to the conclusion that the substantive 
rule formulated in sec. 50 (I) and the 
presumption embodied in sec. 50 03) do 
not become inapplicable because a tenure- 
holder or raiyat holds at a rent payable 
partly 111 cash and partly in kind or en- 
tirely in kind. 

A determined effort was successfully 
made in the Courts below on behalf of the 
landlords — and the attempt has been reso- 
lutely repeated here — to place a restricted 
construction on sec. 50, by leferenee to 
the repoit of the Select Committee of the 
Legislate e Council of the Governor-Gene- 
ral which considered the draft of the Ben- 
gal Tenancy Bill at the final stage. It is 
well-known that there w^as, at one time, 
some diveigence of judicial opinion on the 
question, whether produce rent, which, 
though varying annually with the vary- 
ing amount of the yearly produce, was yet 
fixed as to the proportion it was to bear 
to such produce, w T as a fixed rent for the 
purposes of secs. 4 and 16 of Act X of 
1859 and secs. 4 and 17 of Act VIII of 
1859, B, C. The question was answered 
in the affirmative in a long series of deci- 
sions. Thakooranee Dossee v. Btscswar 
Mookerjee (1), Mitrapl Singh v. Tumdan 
Singh (S), Ramadayal v. Lachmi N (train 
(3), *futto Moar v. Basniuttce Kooer ( 4 ) 
and Hanuman Parshad v. Kaulcshwar 
Pandey (5). The contrary opinion, how- 
ever was maintained in Yacoob Iiosseni v. 
Wahid Ah (6) and Thakur Pershad v. 
Syed Mahommed Baker (7). But the 
decision in Yacoob v. Wahid Ah (6) was 

tt)9f,R Act X Kttlinga, p/29, B, L, R. 

Sup. Vol. 902, 326 (18661. 

12} 12 W. 2U14; 3 B. L. R. App, 88 (1869), 

m U W, R. 388 1 6 B. L. R. App. 26 (1870), 

Hi 16 W, R. 472 (187 1). 

151 1. 1 R. 1 AH 801 if, BA (1876). 

m 4 w. r. Act xmi m n usee). 

( 7 ) 8 170 ( 1867 ). 


disapproved m'Mitrajit v. Tumdan (2) and 
in Ramadayal v. Lachmi Narain (3). 
Jackson, J., when pressed with the deci- 
sions in Yacoob v, Wahid (6) and Thakur 
1 Pershad v. Syed Mahommed Baker (7), 
described in graphic terms the injustice 
of the rule favouied therein: “I confess 
1 w'ould have considerable difficulty m 
assenting to the rulings in these cases ; 
because if the rulings are correct, the 
Legislature must have intended that 
raiyats who have held land upon one prin- 
ciple, that .is to say, upon one fixed ratio 
of division of the produce of* their land 
wifch the landloid, from the tune of the 
permanent settlement, would be entitled 
to no protection whatever, but w ould after 
these 80 or 90 years be subject to # a suit for 
enhancement or for commutation of their 
rent at such money rates as the’ landlord 
might be enabled to prove, I cannot 
believe that the Legislature could have 
intended any such injustice to raiyats in 
those parts of the country where the 
bhaobe system is prevalent, as it is in 
many parts of Behar. In those parts of 
the country, there being no such thing 
as a rate of rent in money, raiyats holding 
from the time of, the peimanent settle- 
ment would ha\e no protection whatever, 
unless the Legislature meant to include 
under the words “ rate of rent ” the mode 
or principle of bhaobe payment. But it 
is not necessary for us to determine the 
case upon this point; if it had been so, 
I should haver been inclined to propose a 
reference *to a Full Bench/ ' 

There can thus be no doubt that there 
w r as a rharked preponderance of judicial 
opinion in favour of the view that raiyats 
who paid their rent in kind, partially or 

(2) 12 W, R. 14; 8 B. I*. R. App, 88 (1869). 

(3) 1 a W, R. 388 ; 6 B. L. B. App. 25 (1870). 

m 4 W. R, Act X Ruling* 28 11866). 

(7) $ W* B. 170 (1887), 

16 
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entirely, were not disentitled to the bene- 
fit of the statutory presumption corres- 
ponding to the rule now embodied in sec. 
50 of the Bengal Tenancy Act. 

But the Respondents have invited out* 
attention to the fact that while legislation, 
which ultimately culminated m the pie- 
sent Bengal Tenancy Act, was in hand, 
an attempt made to insert the following 
clause, so as to gi\e elf eel to the view 
’adopted in the majonty of judicial opi- 
nions, was abandoned : — 

“ When a raiyat lias paid as lent a fixed 
share or the value of a fixed slime of the 
produce of the land, the rent 01 latV ol 
rent shall not In* deemed to have been 
changed witlnn tjie meaning of this sec- 
tion, merely by reason of the amount paid 
having varied from year to year, or bv 
reason eff the rent having been commuted, 
with the consent of both the raiyat and 
Ins landlord, to a fixed money rent “ 
fDigebt of the Law of Landloid and Ten- 
ant prepared by C. D. •Field, sec 38; Bill 
prepared by the Kent Commission, 1880, 
sec. 10, Exp T, Bill submitted bv the 
Bengal Government, 1881, sec. J5, Exp 
I, Bill as intioduceil m the Legislative 
Council, 1883, sec* lG*Bill as amended l>v 
the Select Committee of the Legislative 
Council, 1884, sec 01 (3)] 

This provision was omitted at the final 
st$ge, as appears from the following 
passage from the Report of the Behcet 
Committee : 

“We have omitted from the section, 
which enacts the well-known presumption 
prising from holding at a rent unchanged 
for twenty years, the sub-section whidi 
jap^de the presumption applicable to pro- 
duce rents, as opinion generally was 
opposed to it ” (Gazette of India, dated 
21st February 1885, Part. V, p 64). 

We shall presently consider whether re- 
ference is permissible to the report of a 


Select Committee in aid of the interpreta- 
tion of a siututoiy provision. But, even 
if we assume for a moment that such re- 
feionce is legitimate, it is plainly of no 
assistance in the present case. The omis- 
sion of the clause left the Bill as it was, 
and that Bill, it cannot be overlooked, 
contained a comprehensive definition of 
the term “ rent “ Act X of 1859 did not 
contain a. definition of the term “rent" 
and this opened up, as is well-known, 
\«moi!K opportunities foi controversies of 
a leeond le character The Legislature 
icincdied tins <Jefect by the insertion of 
a definition of the teim “ lent “ in sec. 3 
ol the Bengal Tenancy Act— a defini- 
tion which, as Sir Aiilnir Wilson obseived 
in Jutuuha Mahan v Jarao Human (8), 
“seems to expiess veiy cleaily the mean- 
ing of the word ‘ rent ’ as it would he un- 
dei stood w ithout any statutory definition.” 
We need not speculate, whether the 
inembetb of the Select Committee fully 
icalised the effect of this definition on the 
other pro\isions of the Bill they had then 
under consideration But this much is 
eleai, if they intended to alter the euirent 
of judicial opinion under the old law, they 
unquestionably failed to achieve their pur- 
pose by the mere omission of the clause 
we have mentioned. The result might 
have been different, if the term “uen t“ 
in sec 50 bad been replaced by tlie phrase 
“money xate ” which makes its appear- 
ance in secs 28, 29, 30, 53 and 01 . We 
may add that the decision of Jenkins, 
(' J., xu Banes war v. Utncsh Chandra (9), 
which was mentioned in the course of 
axgument, ^oes not assist us xn the solu- 
tion of the question xaised before us. That 
ease turned upon the construction of a 
document then befote the Court, though, 

8* 1.1. m 88 Cal. 140, U9‘ *. 0, 10 C. W. 

N. 801 IP. O.) 08061. 

l»x 1. h. E. 87 Cal. 686 (1010), 
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no doubt, it implies the opinion that rent 
payable partly m money ami partly in kind 
(j&nnot be regarded as fixed in amount. 
It may further be pointed oiit that the ac- 
tual decision in that case lias not been 
accepted m later decisions, which will be 
found reviewed in Nilmadhnb v Sitanath 
(10), 1 su1osh\ Ham Chandra (11 ), Guru- 
das v. Cabinda Chandra (1*2) and Basir- 
nddin v Afsarunnessa (111). 

We ate, however, of opinion that refer- 
ence is not permissible to the leport ol 
Select Committee The Judicial I'om- 
nnttee mled m Admimsfrator-Gcnaal v 
Premini Mnllick (14), which reveised the 
decision of this Court in Adnunistraior- 
Ccneral v. Premia] Mulheh (15), that le- 
ference is not pemiissible to the proceed- 
ings oi the Legislahue which result m the 
piovisions of an Act as legitimate aids to 
its constiuction, and Lord \\ at son ob- 
served that the same leasons which exclude 
then* consideration when the clauses of 
an Act of the British Legislation aie under 
constiuction, aie equally cogent in the 
case of an Indian Statute In that case, 
leteience hail been made hv lVtheiam, 
C J , and Pnnsep, J , to the icpoit of a 
Select Committee when the Bill which 
subsequently became the Administrator- 
Generals Act, was hefoie the Legislative 
Council , Trevelyan, J , had, on the othpr 
hand, liesitated to adopt such a couise, 
even though there was piecedent in its 
favour in the Full Bench decision in 
Queen-Empress v Karhh (16). The J udi- 
eial Committee cannot be deemed to have 

(10) 26 0 L. J. 04(1616). 

(11) I. L. R 47 0*1 183* «. 0 23 C. W. N. 

1021 j 80 C. L. J, 41(1619) 

(12) 24 0. W N 86 (1616) 

(13) 21 0.,W. N. 880*19)7). 

(14) L. R. 22 I. A. 107 1 s c. I, L R. 22 Cal 

788(1895). 

05) J. It. R. 91 Cal; 782 (1894 T. 

(16) 1. hi % MTOaL 721 (1887). 


departed from iflie rule eiiunciated by them 
in Administrator-General v. Premidl 
Mnlhck (14), merely because they did not 
again express their disapproval of a sirrii- 
*lai metliod of interrelation adopted by st 
Full Bench ol the Allahabad High Court 
in the case of Re , Parbati Charan Chatter - 
jee (17) Loid Watson and Sir Richard 
Coucli were members of the Board On 
each occasion, and there is no indication 
that the Judicial Committee had, in the 
couise of a tew months, altered their opi- 
nion on tlift subject 

As legards the principles, which, as in- 
ducted bv Boid Watson in Aijmimstratot- 
Ceneral v Premia l Mulliek (14), exclude 
the consideration of proceedings of the 
Legislature When the clauses of.an Act of 
the British Legislature are under construc- 
tion, it may be taken as well-set'tled that 
although light may be thiown on the scope 
of a statute by looking at what Parliament 
was doing contemporaneously and at the 
history of the statilte , Hawkins v Gather- 
cole (IS), yet even when words in a statute 
aie so ambiguous that they may be con- 
strued m more than one sense, regard 
may not he had to the Bill t>v which it 
was introduced, Herron v. Rathmmes Co. 
(19), nor to what has been said in Parlia- 
ment, Miller'v . Taylor (20), A. C. Rail- 
way v Railway Commissioners (21), R . v. 
West Riding Council (22), oi elsewhere, 
Martin v. Hemming (23) and Ewart v. 
II illinms (24) The view has been con- 

114), L. R. 22 I. A. 107 : •. c. I. U R. 22 C*l. 

788 (1866) 

(17J L. R 22 I. A. 163 8. c. I ; L. R. 17 A11. 

498(1866). 

(18) 6 DeG. M.AJ.1 (22) (1868). 

(19) [1862] A pp Cas 468(601). 

(20) [1769] 4 Burr. 2303. 

(21) 50 I, J Q. B. 281 0881) 

(22) [1906] 2 K. B. t:6 (716). 

(23 10 Exoh. 476; 102 R. R 686 (1884). 

(24) 3 Drew. 81 ; 7 D*G M. A G. 68 (1866). 
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, aisteaflv maintained that fhe Court can- 
not look at the history of a clausa or of 
the introduction of a proviso, Barbat v 
>1 Uen (25) and R. v Capd (26), nor at 
debates in Pathament, if v Whittaker 
(27) and Gorham v. Bishop of Exeter (2ft), 
nor at amendments and alterations made 
in ^Committees, Donegall v Laijard (i'P) 
Attorney-General v Sillem (30) In 
Donegall v. Layarcl (29), Lord Campbell 
observed : — 

“ I must lament that Ins (Smith, M R , 
Inland) zeal to do justice hirs led him 
into enquiries respecting this Act of 
Parliament jvhioh could not legitimately 
assist him in construing it, and which I 
think unfortunately induced him to 
change the sound construction which he 
had twice before put upon it. Surely, the 
fifth section ought to receive the same 
construction, whethei it was first intro- 
duced in the House of Commons or in the 
House of Lords, and whether it was in- 
troduced in the Commit fee or on the third 
reading, and whether it was oi was not 
altered after it was introduced. Nor could 
the rejection of the clauses moved by 
Lord Beaumont on behalf of the Marquis 
of Donegall m any way r, fleet the construc- 
tion of the clauses which w r ere allowed to 
form part of the Act when it became law.” 

In Attorney-General v Sillem (30), 
Pollock said * “ No Court can con- 

strue any statute, and least of all, 
a ciiminal statute, by what Coun- 
sels are pleased to suggest were alter- 
ations made in Committee bv a* member 
of Parliament, who was * no friend to the 

4 

<251 7 E\ch. 60ft, 616 (I 8681 . 

<26) 12 A. & E. S82 (411) ; 64 K. E. 680 (1840). 

(27) 2 0. A K. 686 (640) (1848). 

<28 1 5 Exch. 630 (667 m 82 R. R. 787 (I860). 

(29) 8 II. U. 0. 400, 466, 472, 478 s 126 B E. 
239 (1860). 

{80} 9 H. * C. 481 (621, 622) j 138 B. B. 731 
(1868) j 10 H, h, C. 704 (1884), 
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Bill,' even though the Journals of the 
House should give some sanction to the 
proposition That is not one of the modes 
of discovering the meaning of an Act of 
Parliament recommended by Plowden or 
sanctioned by Lord Coke or Blackstone.” 

Reference may also be made to the deci- 
sion of the .Supreme Court of the United 
States in Be, Trans -Missouri Freight 
Isso (31), of the Supreme Court of 
Canada in Gosselm v It. (32) and of the 
High Court of Australia in Sydnejf Muni- 
cipal Council v. Commonwealth (33). 
Wc may also usefully recall the observa- 
tions of Lord Halsbury in Hilder v. Baxter 
(34) : 

“ T have more than once had occasion 
to say that, in construing a. statute, 1 be- 
lieve the worst person to construe it is the 
person who is responsible for its drafting. 
He is very much disposed to confuse what 
he intended to do with the efh'ct of the 
language which, in fact, has been employ- 
ed. At the time he drafted the statute, 
at all events, he may have been under the 
impression that he had given full effect to 
what was intended, but he may be mis- 
taken in construing it afterwards, just 
because what was in his mind was what 
was intended, though, perhaps it was not 
done ” 

,We must further remember that, as 
pointed out by Farwcll, L. J., in Jf. v. 
West Riding Council (22), we have only 
to deal with the construction of the Act 
as printed and published * that is the final 
word of the I legislature as a whole, and 
the antecedent debates and subsequent 
statements of opinion or belief are not ad- 
missible. But they would be quite un- 

(22) [1906] 2 K. B. 676 710). 

(811 166 U. fl. 200 (1896). 

(82) [1906] 83 Canada 8. O. 266 (264). 

(88) (1004] 1 Com. Ii.fc.XM (218), 

(84) [1902] App. Cm. 474 (477). 
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trustworthy in any oa#e. In the ca^e of 
an Act dealing with a controversial sub- 
ject, ambiguous phrases are often used 
designedly, each side hoping to have there- 
by expressed its own view, and the belief 
of each that it has succeeded is more often 
due to the wish tlmn to any effort of 
reason. The generality of public under- 
standing is quite incapable of proof and is 
beside the mark, unless as an appeal to 
timidity The principles of consti action 
applicable to Acts of Parliament are well- 
eettled ; they will be found stated in 
Stradlnuj v. Morgan (35,), which received 
the approval of Turnei, Jj. J., in Haw- 
la ns v. (lalhercole (IK), of land Halsbury 
m Eastman Co. v Controller (ieneral of 
Patents (3G) and were quoted with appro- 
val by the Full Bench in Nilmam v. Sail 
Prosad (37) They certainly do not admit 
of any such consideration We hold ac- 
cordingly that reference could not be made 
to the Report of the Select Committee, 
and that e^en if reference weie permis- 
sible, the contention of the landlords 
would not he advanced thereby 

Our conclusion is that in sec 50, the 
term “ rent " cannot be restricted to 
"money rent" and that it bears the 
meaning attributed to it in sec. 3, cl. (5). 
The result is that these appeals aie allow- 
ed and the suits decreed with costs in {ill 
the Courts. The hearing fee m this Court 
will be assessed at one gold mohur m each 
appeal. 

H. C. S. Appeals allowed . 

(18) 6 DeG. M A G 1 ( 21) (1855). 

(85) [1858] 1 Plowden 199, 204. 

*861 [18081 App Cas 571 <676). 

(87) I. L. B. 48 O&l. 556 (566' s 8. c. 25 0. W. 

N. 286 (F. B.) (1820). 


(CIVIL APPELLATE JURISDICTION.] 
Appeals from Appellate Decrees 
Nos. 551 to 554 of 1920 . 

Ashutosh Ohdckkr- 
BUTTt and ors., Plain- 
Richardson, J. tiffs, Appellants, 
SUHIUWARDY, J. v 

1922, Dwabika Nath Mitra 

4, May. and ors , Defendants, 

Respondents. 

Bc-a^mment of reccnve and reftt after trpiry of 
settle me at of temporary settled estate— Island ehur 
— Regidatum XU of see. .0, settlement under— 

Collector , ij may enhance rent payable by tenants — 
Proper procedure for enhancement —Bengal Tenancy 
Act (VIII of ItS ~)> C / tap X , Part II- Act IX of 
lSlfi, /jf appbes to tempo/ only settled estates. 

Whne after tlu expiry of the settlement 
of an island ehur, proceedings bring talon 
under Reg. VII of 1822, the revenue was 
reassessed, and the estate was settled with 
the Plaintiff (the previous settlement- 
holder ) and he brought a rent suit against 
the tenants at a rept settled by the revenue 
authorities (which teas higher than the 
previous rent): 

Held — That the Plaintiff was not en- 
titled to recover the rent as settled by the 
revenue authorities . 

Sec. 9 of Reg. t r ll of 1822 does not ap- 
pear to do more than enable the Collector 
to ascertain and record the rents actually 
payable at the time when a settlement or 
resettlement is made. 

If it teas desired to enhance the rents of 
the tenants t proceedings shoukl have been 
taken by the revenue authorities under 
Part II of Chap X of the Bengal Tenancy 
Act or by the Plaintiff himself under see . 
C>2 or some other appropriate provisions of 
that Act . 

Semble : — In a case of a temporarily 
settled estate , it would be always open to 
the revenue authorities to re-assess the 
revenue and resettle the estate with effect 
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from the erpiri / of a premotif term of settle- 
ment, Art IX ol 1847 not applying to the 
case. 

Tins was an appeal against a decree of 
the Subordinate Judge of Khulna (Babu 
Nitai Oilman Ghosh), dated the 25th 
November 1910, affirming a decree of the 
Munsif of Bagcrhat ("Babu Satchidanund 
Mukerjec), dated the 11th January 1919. 

The facts matenal to this report aie 
4hese : — 

These appeals aiose out of suits for rent 
bv the Plaintiffs against the Defendants 
in respect of Mias mahaJ lands in island 
chur Sonakur bearing Touzi^ No. 1020 ‘of 
the Khulna Collectoiate lield % by the Plain- 
tiffs as ija radars under tlie Government 
As a lesult^of the proceedings taken under 
Beg. VII ol 18*2*2 the re\enue payable bv 
the Plaintiffs was le-assossed, and the 
annual revenue was settled at Rs 674, the 
previous revenue having been Rs. 178 
In the said proceedings the revenue author- 
ities also settled the rerfes payable by the 
Defendants to the Plaintiffs, and those 
rents were higher than the previous lents 
The reason ot the enhanced iates was on 
account of inciease m aiea 

Plaintiffs biought the.piesent lent suits 
against the Defendants at the enhanced 
rates settled by the revenue authorities. 
The defence, inter aha , was that the Plain- 
tiffs could not rocovei lentb at the rates 
claimed as the settlement made under 
Reg. VII of 1822 was illegal, and that the 
settlement ought to have been made under 
the provisions of Act 1X^ of 1847 .• 

The Court of first instance held that the 
settlement made under Reg Vlf*of 1822 
was illegal and decreed the suits at the 
original rates. 

The learned Munsif held as follows . — 

, s , . Lt is argued on behalf of the 
Defendants that this is island chur , i.e. t 
land gained from the sea or river and the 
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Reg. VII of 18*22 therefore has ceased to 
have effect in all such cases and that Act. 
IX of 1847, /.c., the Bengal Alluvion and 
Dilnvion Act shall be applicable in the 
! present case I do not see how the Plain- 
tiff’ can get over this point I think the 
settlement was not correctly made and 
(hat it was illegal Pnder the circum- 
stances the Defendants cannot be bound 
]>v the settlement. 1 therefore hold that 
the Plaintiffs would get rents at the ori- 
ginal rate Oidered that the suits are 
decreed in pari at the admitted rate 

On appeal bv the Plaintiffs, the learned 
Subordinate Judge of Khulna nffiimed the 
decision of the Munsif, and dismissed the 
appeals 

The following portion of his judgment 
Mill be found matenal to tins report — 

“The learned vakil for the Appellants 
argues that Act IX of 1847 is confined to 
two questiona, viz — (1) The liability to 
assessment of lands gamed from the sea 
or from river by alluvion or dereliction, 
and (2) the light of Government to the 
owneislup thereof, and he states that the 
question ns to the settlement of rent is 
Gill within the scope of Reg VTI of 1822 
of the Bengal Tenancy Act T think his 
contention is not a sound one The ques- 
tion as to the liability to assessment covers 
settlement of rent. On a perusal of the 
provisions oi sees 8, 4, 5 and 0 of Act IX 
of I8±7, it is evident that the assessment 
of new* lands formed aitei the last survey 
can be undertaken only after the lapse of 
10 years from the date of tire previous 
survey under Act IX of 1847, which is in 
foice m Bengal, Bihar and Orissa. 
Alluvial increments are to he assessed 
under the rules in force (see sec. G of Act 
IX of 1847). The last settlement of chur 
Mona bur was made in 1907. The area of 
tlfe chur had been nearly doubled owing 
to alluvial accretion (see the Report mark- 



Vov. XXVII.] THE CALCUTTA WEEKLY NOTES. 123 

A Sift TOSll CHUCKERBlHTy V. DWARIKA NAT# MlTRA. 


td Ex. 5). The re-settlement operation 
ought therefore to have been undertaken 
tinder Act IX of 1847 m 1917 I cannot 
therefore think that the settlement was 
legal and valid The learned Munsif was* 
therefore justified in deciding the claim 
for rent at the old rates.” 

Against tins decision of the Subordi- 
nate Judge the Via in tiffs prefened the 
present second appeals to the High Court 

Bab us Surcndra Chandra Sen and Hem- 
endra Chandra Sen lor the Appellants. 

Balm Muhnnda Behary Malhck for the 
Respondents in Nos 55J , 552 and 553. 

TIlO Jl IX. MEM 1 OF THE COURT WT» ft* 
follows : — 

Richardson, J — It appeals that an 
island formed in the Dhaleswari river in 
the District of Khulna to which the pro- 
visions of Bengal Act, IV of 1H68, would 
seem to ha\e been applicable Possession 
of the island was taken by the Government, 
and m the veai 1902 the island was settled 
with the Plaintiffs for a peiiod of five years 
expiring on the 31 st March 1907, as chur 
Honakur bearing Touzi No 1020 This 
temporary settlement was continued for 
another period of five years ending on the 
31st March 1912 The revenue autho- 
rities then decided that there should be a 
fresh assessment of levenue. The estate 
was thereiore resettled for one year only 
with the Plaintiffs and proceedings were 
taken under Regulation VII of 1822 to 
re-assess the revenue The result was 
that the estate was settled witli the 
Plaintiffs for a- term of five years com- 
mencing on the 1st Apnl 1913 at an an- 
nual revenue of Rs 074, the previous reve- 
nue having befen Rs. 178 

In 1917 the Plaintiffs instituted four 
suits for rent which have given nse to the 
second appeals now before us. The Codrts 
below concurred in dismissing these suits 


on the ground* that the levenue authorities 
were not at liberty to proceed under Reg. 
VII of 1822 but were bound to proceed 
under Act IX of 1847. As to that Act the 
lower Appellate Court was of opinion that 
it was not open to the revenue authorities 
to apply its provisions bocause ten years 
had not elapsed from the date of the last 
previous survey thereupdei The learned 
Subordinate Judge seems to have assumed, 
without finding, that a sui\ey of the land 
had been made under the* Act before the 
second settlement of 1907. But apart 
fiom that 1 should have thought, though 
1 "Ho not decide the point in these appeals, 
that in tlie ciicumstances the Act of I S 47 
had 'no application aiql that in the ease of 
a temporarily settled estate such as this, 
it would always be open to the revenue 
authorities to re-assess the reverfue and re- 
settle the estate with effect ftom the expiry 
of a previous term of settlement 

Here, however, the levenue authorities 
not only re-asses£ed the revenue and made 
a Revenue settlement of the estate 
They also pm ported to settle the rents 
payable by the Defendants and these suits 
are suits for arrears of rent at the rates 
thus settled. The question, therefore, 
arises whether the Defendants are under 
a legal liability to pay rent at those rates. 

Tn the final report of the new settle- 
ment, dated 15th August 191 1, it is stated 
that on the lfith February 1914, it was 
ordered that the operations should be 
canied out in accordance with the Regula- 
tions and not under the Bengal Tenancy 
Ac! 1 gather from that and from the 
course "which these suits followed in the 
Courts below, that the rents of the ten- 
ants were not settled under the provisions 
of Chap. X of the Bengal Tenancy Act or 
under any other provisions of that Act 
The final report shows that the rate of 
rent was fixed under the Collector’s oiders 
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at a uniform rate of Re. l-8*aa per standard 
bigha for all lands comprised in the chur 
and that the revenue assessed waB cal- 
culated on the aggregate rental so arrived 
at. It is not disputed that the Defend- 
ants' rents, or the rents entered as pay- 
able by the Defendants m the settlement 
proceedings, were higher than the rentB 
previously payable by them The learned 
vakil for the Plaintiffs has been unable to 
.tell us under what provision of Reg. YTI 
of 1822 it was bpen to the revenue author- 
ities to impose this increase qr enhance- 
ment of lent on the Defendants. 

No doubt sec. 9 of the Regulation lays 
certain duties on a Collector making or 
revising a settlement of the land revenue 
Inter aha it requires that “ a record shall 
likewise be formed of the rates per bigha 
of each description of land or kind of pio- 
duce demandable from the resident culti- 
vators not claiming any transferable pro- 
perty in tbe soil whether possessing the 
right of hereditary occupancy or not.” 
The section also says * — “ The informa- 
tion collected on the abo\c points shall be 
so arranged and leeorded as to admit ot 
an immediate leferenee hereafter by the 
Courts of Judicature, 1 ^ being understood 
and declared that all decisions on the de- 
mands of the zamindar shalf hereafter be 
regulated by the rates of rent and modes 
of payment arrived and ascertained at the 
settlement and recorded in the Collector's 
proceedings until distinctly altered by 
mutual agreement or after full investiga- 
tion in a regular suit.” . 

These provisions however do not ap- 
pear to do more than enable the Collector 
to ascertain and record the rente actually 
payable at the time when a settlement or 
re-settlement is made 
if it was desired to enhance the rents of 
the tenants, proceedings should, as it 
would seem, have been taken by the reve- 


nue authorities under Part II of Chap. 
IX of the Tenancy Act or by the Plain- 
tiffs themselves under sec. 52 or some 
other appropriate provision of that Act. 
This view, I may add, accords with that of 
the Board of Revenue as expressed in r. 87 
at p. 19 of the Bengal Survey and Settle- 
ment Manual, 1917. The Rule states 
that “ an officer making a settlement 
under Reg. VJ1 of 1822 has no power to 
setlle rents or to record rents higher than 
those hitherto paid, except by agreement 
with the parties subject to bee. 29 of the 
Bengal Tenancy Act in the ease of raiyati 
lands, wheri that Act applies.” 

In the cucumutances I am not satisfied 
that the vents recoided m the settlement 
proceedings against the names of the De- 
fendants in those suits were validly 
settled rents which the Defendants are 
bound to pay. As I understood the trial 
Couit gave the Plaintiffs a deciee for 
an ears of rent at the rates admitted by 
the Defendants, oi at the original rates as 
the learned Munsif calls them. 

The learned vakil for the Appellants has 
pressed for a remand of these cases to the 
trial Oomt for the purpose of an enquiry 
being made whether proceedings were in 
lact taken under the Bengal Tenancy Act 
or not. To my mind it would serve no 
useful purpose to direct a remand in face 
of the plain statement contained m the 
settlement report These suits are in re- 
spect of lent for a period before the 81st 
Match 1918, when the revenue settlement 
in question came to an end It may be 
that other steps have been taken since and 
that the position is now different. 

In the circumstances I am of opinion 
that these appeals should be dismissed 
with costs in all the appeals except 
No 554, ^ 

$i;HRAWATu>y, J. — I agree. 

H, 0, S. 'Appmltt dismissed. 
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ViSCOONT ^AVE. 

Lord Shaw. 

Lord Phillimork. 

Sir John Edge. 

1922, 

Beard, 2d, March. 

Jadgment, 

10, April. 

Calcutta Municipal Act (III, B. C., of 1899), 
secs. If, (xi), 557, 656 - Acquisition of land by Muni - 
cipality to provide d harms h* la for pilgrims to 
Kalighat Temple— “ Public purpose acquisition, if 
for, and for carrying out a purpose of the Act- 
Discretion given by statute to Jfiunicipahty, if may 
be questioned in Court . 

The provision of suitable and decent 
accommodation for the targe numbers of 
worshippers who at certain seasons crowd 
mto and about the Temple of Kali in a part 
of the town is, in view of the general 
questions involved , of public convenience , 
proper sanitation and the prevention of 
danger and disease to the worshippers 
themselves and to the ordinary resident 
population , a “ public purpose ” and not 
the less so because the persons mainly in- 
terested would be the worshippers and 
dignitaries of the Temple . 

By the construction and maintenance 
of a dharmshala, the corporation of Cal- 
cutta carries out a purpose of the Act with- 
in the meaning of cl. (xi) of see. 14 of Adt 
III, B. C. t of 1899 . 

Sec. 556 of Act III , B,C.,of 1899 , plain- 
ly confers upon the Corporation of Cal- 
cutta power to acquire land and buildings 
which are , in the opinion of the Corpora- 
tion, necessary for carrying out any of tht 
purposes of the Act . The exercise by the 
Corporation of ^ the discretion thus ex - 
fressty placed with it by secs. 14 and 556 
of the Act "cannot be questioned in a Civil 
Court , 

The facts in this case are fully set out 
to the judgment of the Board. 


The Appellants were owners of iha 
premises No . * 92-92/4 , Kalighat Road, 
which were scheduled for acquisition by 
the Respondent in connection with a* road 
and general improvement scheme — which 
included the erection of a dharmshala pro- 
vided by private endowment. 

The suit was instituted by the Appel- 
lants for a declaration that the Corpora- 
tion was not competent in law to acquire 
land for a dharmshala , and for an injunc- 
tion. 

The Subordinate Judge made a deciee 
in their favour on the 13th December 1917, 
but that decree was reversed by the Dis- 
trict Judge of the 24-Pargannas on the 
12th March 1919 and his judgment was 
upheld by a decree of the High Court (N. 
R. Chatterjea and Panton, JJ.), on the 
27th February 1920. 

From this latter decree the Appellants 
appealed to His Majesty in Council. 

Messrs. DeGruythcr , K. C. and Ken- 
worthy Brown for the Appellants. — The 
action of the Corporation is “ ultra vires” 

They ought not to have power to erect 
out of the rates a dharmshala over which 
they could exercise no control. If every- 
thing that tends to the public convenience 
is within their powprs irrespective of the 
chapters in the Act dealing with “ health, 
safety and convenience ” the Corpora- 
tion’s powers w T ould be unlimited. The 
words “health, safety and convenience’* 
are intended to be in the nature of a 
limitation and no evidence has been pro- 
duced to show that the dharmshala was 
intended fpr the purposes of health t safety 
and convenience. * 

Mr. Dunne , K. G. (with him Mr. 8. 
Hyam) for the Respondent. — Apaai; from 
other specific sections of the Act, sec. 14 
(xi) is sufficient to give me power. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw. — T his is m appeal from 

17 


Amulya Chandju 
Bankrjea and ors,, 
Appellants, 

The Corporation 
of Calcutta, 
Respondent. 
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& decree, 'dated the 27th ’February 1920, 
Ot the High Court of Judicature at Fort 
William in Bengal in its Appellate Civil 
Jurisdiction affirming a decree of the Dis- 
trict Judge of 24-Pargannas, dated the' 
12th March 1919, which reversed a decree 
ot the Subordinate Judge of that District, 
dated the 13th December 1917. 

The suit was brought by the present 
• Appellants for a declaration that the Muni- 
cipality of Calcutta “is not competent, 
according to law, to acquire ’’^certain pro- 
perty, and for a permanent order of in- 
junction against their doing so. • 

ft 

The duties and powers of the Corpora- 
tion as far as this case is concerned are 
contained m the Calcutta Municipal Act 
(Bengal # Act ITT of 1899) The piece of 
land which is the subject of this suit is 
said by the Corporation to lie in " the very 
congested and insanitary area surround- 
ing the ancient and faipous Temple of the 
Goddess Kali of Kahghat ” The area 
was added to and incorporated in Calcutta 
by the Bengal Act II of 1888. The condi- 
tion and development of this area have 
been under the consideration of the Cor- 
poration for several 'years past. From 
the plans produced before the Board, it is 
clear that a system, inter oha t of widen- 
ing of roads, involving the acquisition, 
and thereafter, the demolition of various 
buildings is in process of being earned 
OtiJ there. 

On the 12th August J914, the Corpora- 
tion passed the following resolution : — 

u (1) That the proposed 20-feet? road on 
tiMSpjfcorth of the passage leading to the Rate 
of the Temple be constructed in the place 
of the 40-feet road originally proposed over 
the site of Sham Roy’s Temple and that the 
rest of the road be made 40 feet wide as 
proposed 

(2) That surplus land be acquired as 
shown on the plan. 


u (2) That the estimate amounting to 
Rs 77,330 be sanctioned. ^ 

a (4) That in addition to the surplus lands 
included in the estimate amounting to 
Rs 77,330, the whole of the premises Nos 02 
to 92 (4) Kalighat Road be also acquired, and 
that the additional Bum required for the 
purpose be reported to the Corporation at 
their next meeting " 

On the 26th May 1915, the following 
further resolution was passed : — 

“ (1) That the scheme for the construction 
of a colonnaded Dharamshala at a cost of 
Rs 28,000 on the land to be acquired at 
Nos 92 to 92 (4) Kalighat Road, and a 
Dispensary * at a ’cost of Rs 15,000 on the 
land acquired on the north of the 60-feet 
road near the Kalighat Police Out-post, be 
sanctioned ” 

To these resolutions this explanation 
may be added. In the area there stands 
the Temple referred to — viz , that of Kali, 
the Goddess of Destruction. There resort 
to it at certain seasons of the year large 
numbers of worshippers, who crowd into 
this part of the City. They come from 
various parts of India, and their presence 
in such large numbers involves the pro- 
vision of suitable and decent accommoda- 
tion, and the avoidance of inconvenience 
or of danger to life or health. These in- 
conveniences and dangers, to themselves 
and to the ordinary resident population, 
have required and obtained consideration 
at the hands of the Municipality. 

The scheme which was formulated and 
is disclosed m these proceedings included 
the construct ion of roads adjoining the 
Temple of Kali. The property of the Ap- 
pellants is m the neighbourhood of that 
Temple and consists of a square block of 
land with buildings upon it. The scheme 
involved the construction of a 20-foot 
road running north and south, cutting off 
$ large eastern slice from the Appellants’ 
land adjoining the Temple, which lies to 
the east Another 20 -foot road cut off a’ 
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considerable s!:ce of its western side, and 
was added for the widening of an existing 
narrow road. It cannot be denied that 
these slices, in so far as the scheme was 
a road construction or widening scheme, 
fell within the powers of the Municipality 
Sec 357, after quoted, covers that case. 

The remainder of the Appellants’ block 
thus forms a central plot within the two 
roads referred to It was sui plus land, and 
the Corporation had over it such powers 
of acquisition as the statute confeired. 

As it turned out, a philanthropist wrb 
willing, out of his own priva f c resources, 
to pay the expenses of constructing upon 
the plot a dharnwhala, being a hostel or 
rest-house with proper samtaiv and other 
suitable accommodation, so that the needs 
of pilgrims and visitors, and particularly 
the worshipped of Kali, dui mg the penod 
of overcrowding and dangei already men- 
tioned should so far be met. There can 
be no doubt that the principal object of 
the acquisition by the Corporation of this 
land was to enable the City of Calcutta 
to become the possessor of this great pub- 
lic addition to its municipal resources and 
advantages. 

The Appellants, however, challenge the 
right of the Corporation to acquire the 
land compulsorily. The challenge wa$ 
successful before the Subordinate Judge 
Before the statutes are cited it is neces- 
sary to say that their Lordships funda- 
mentally disagree with the proposition 
upon which his judgment is rested, viz., 
that the dharmshala is excluded from the 
term “ public purpose ” because the per- 
sons mainly interested would have been 
the worshippers 1 and dignitaries of the 
Temple. What the Municipality had to 
consider was not the religious beliefs and 
purposes of those assembling in such* 
numbers, but what was the situation of 


the City m respect to this assemblage apd 
to the citizens at large in view of the 
general questions of public convenience, 
proper sanitation, and the prevention of 
danger and disease Any enlightened 
Municipality would carefully attend to 
these questions and endeavour to avoid 
the evils referred to. This is not to be 
ruled out by a consideration as to the 
particular foim of belief or practice of 
those who would primarily benefit by the 
improvements made. 

But, of ccairse, the question of powers 
under the statute remains 
The following sections of the Act are 
material . — 

u Sec 14 la addition to the other duties 
and powers conferred or imposed oi\ them by 
or under this Act or any other Act for the 
time being in force , the Corpora- 

tion may. in their discretion, provide from 
time to time, either wholly or partly, for all 
or any of the following matters. — 

(n) The construction, alteration, main- 
tenance and adorameht of public halls, offices 
and other buildings under the control of the 
Corporation or required for municipal pur- 
poses ; 

(u) The construction aad maintenance of 
hospitals and almshouses ; 

(,n) Any other mAtter which is likely to 
promote the public health, safety, or con- 
venience or the carrying out of this Act.” 

By sec. 357 it is provided : — 

“ (1) The Chairman, with the approval of 
the Corporation, may acquire any land re- 
quired for the purpose of opening, widening, 
extending or otherwise improving any public 
street, or of making any new public street* 
and the buildings (if any), standing upon 
such land. ^ 

“ (2) The Chairman, with the approval of 
the Corporation and the sanction of the lofcal 
Government, may acquire, in addition to 
land and buildings acquired under sub-sec. 
(1), any land outside the proposed street 
alignment, with the buildings, if any, stead- 
ing thereupon, which the Corporation may, 
in the exercise of any of the powers conferred 
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by sub-sec (1 ). consider it expedient to 
acquire ; 

li Provided that, in any case in which 
it is decided to acquire any land under this 
sub-section, the owner of such land may 
retain it by paying to the Corporation an 
annual sum to be fixed by the General 
Committee in that behalf, or a lump sum to 
be fixed by the General Committee, not being 
less thaa twenty-five times such annual 
sum.” 

• It was stated that the Appellants, as 
owners of the land, were desirous of exer- 
cising any power of retention, by payment 
as provided for in this section, although 
they had not yet taken any steps fop that 
purpose. 

By sec. 55G it t is x^rovided : — 

“ Sec. 556 — In addition to the powers ex- 
pressly conferred oa any municipal authority 
by any other Chapter of this Act for acquisi- 
tion and disposal of land or buildings, the 
Corporation may— 

u (1) Acquire, or pay rent for. or take on 
lease under such conditions as they may 
think fit, any land arftl buildings, whether 
situated m Calcutta or not. which may in 
their opinion be needed for carrying out any 
of the purposes of this Act ” 

It is unnecessary to enter into the 
various points w hich are raised upon the 
Statutes, and commented on in the judg- 
ments of the Court below*, other than the 
one now to be mentioned. Their Lord- 
ships are clearly of opinion that the judg- 
ment of the High Court is right m one 
matter which is fundamental, and is en- 
tirely sufficient to dispose of the case. 

In their Lordships’ opinion v sec. 55G of 
the statute plainly confers upon the Coi- 
poration power to acquire land* and build- 
ings which are, in their opinion, necessary 
for carrying out any of the purposes of 
the Act. This refers back to* inter aha . 
the various cases in sec. 14. Those cited 
in argument are three in number, vie. * • 
(it) the construction and maintenance of 
buildings under the cent ml of the Cor- 


poration or required for municipal pur- 
poses, (v) the construction and mainten- 
ance of hospitals and almshouses; but 
there further remains, after a large cate- 
gory of no fewer than ten different items 
with much variety, sub-sec. (an) : “ any 
other matter which is likely to promote the 
public health, safety or convenience, or 
the carrying out of this Act/' 

It may be true that the acquisition of 
this block of land for a dharmshala would 
not fall under (li) as being for a building 
under the control of the Corporation, or 
even under the general denomination of 
hospitals or almshouses in ( v ) ; but upon 
these nothing need be said, for their 
Lordships are clearly of opinion that the 
construction and maintenance of a dharm - 
shala cannot be said to be ruled out of ( xi ), 
which covers “any other matter which is 
likely to promote the public health, safety 
or convenience, or the carrying out of 
this Act.” This being so, their Lordships 
would be the last to question the opinion 
of, or the exercise of discretion by, the 
Municipality of Calcutta, even if they 
differed from it, which they certainly do 
not. The Act by sec. 14 and sec. 556 has 
expressly placed the discretion, not with 
this Board or with a Court pf Law, but 
with the Municipality itself. The Cor- 
poration has the power of acquisition of 
land which may in their opinion be needed 
for carrying out any of the purposes of the 
Act The resolutions come to clearly 
enough express that opinion. And the 
matter is thus at an end. 

Their Iiordships will humbly advise His 
Majesty that the appeal be dismissed with 
costs. 

Solicitors : Messrs . Watkins and Hunter 
for the Appellants. 

Solicitors : Messrs, Orr f Dignam & Co. 
for the Respondent, * 

d: b. m. 
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Lord Phillimore. 
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1922, 

Heard, 17, 20 and 
21, March. 
Judgment;, 12, May. 


Badri Narain 
Singh, Appellant, 
v. 

Thakubain Harnam 
Kuak and ors., 
Respondents. 


Oudh Estates Act (I of I860), sec. S3 — Succession 
to taluqdari estate in list 4 — “ Ordinary law," if 
includes sanad — Croirn Grants Act (XV of 1895), 
sec 3 — Family custom, pi oof if, antecedent to sanad, 
if admissible— Instance of subsequent date, value of. 


The “ordinary law ” by which, under 
sec. 23 of the Oudh Estates Act, the suc- 
cession on intestacy to a taluqdari estate 
entered in List 4 is to be regulated is the 
laic which would govern the parties apart 
from the statute and includes any sanad 
giving title to the property in dispute. 

Narendra Bahadur Singh v. Achal 
Ram (1), Debi Bakhsh Singh v. Chandra- 
bhan Singh (3) and Sitla Baksh Singh 
v. Sital Singh (4) relied on. 

Brij Indar Bahadur Singh v. Ranee 
Janki Koer (5) and Parbati Ivuar v. 
Chandrapau Kuar (2) explained. 
Instances of succession in the family 
which occurred before the forfeiture of the 
estate in 1856 and the grant of a new* title 
upon the conditions laid down in a sanad of 
1863 cannot be used to set up a rule of 
succession directly contrary to the terms 
of the sanad, and a single instance, un- 
explained, of a subsequent date which 


(!) L. R. 20 I. A. 77: s. o. I. L. R. 20 Cal. 
Qlfl, 664 (1603) 

(3) L. R. 36 I. A. 126: a. C. I. L R. 31 Atl. 
45T at p. 474 1 18 0. W. N. 1078 11009). 

(3, L R. 37 I. A. 166: a. o. 14 0. W. Iff. 1010 
(1910). 

(4) L. R. 48 I. A. 226: a. 0 . 26 0. W. N. 721 
( 1021 ). 

(6) L. R. 6 I, A. 1 at p. 18 U87D. 


occurred in one branch of the family was 
wholly insufficient to establish a custom 
binding on another branch. 

Thakur Sheo Singh v. Rani Raghu- 
bans Kunwar (6) referred to. 

This was an appeal from a decree of 
the Court of the Judicial Commissioner, 
Oudh, dated the 2nd January 1907, affirm- 
ing a decree of the Court of the Subordi- 
nate Judge of Partabgarb, dated the 25th 
February 1915. 

The suit out of which this appeal arose 
was brought by the Appellant to recover 
possession of a taluqdari estate in Oudh. 
The estate in question was held by Lai 
Uam Kinkar who died without issue in 
1907 and 1ms widow the first Respondent 
entered into possession The Appellant 
as tlie nearest male'reJative of Lai Ram 
Kmkar claimed to bo entitled to his 
estate (1) under the terms.of a sanad 
granted jointly to the representatives of 
four branches of the family (including 
Chattarpal mentioned below), (2) by an 
alleged family custom of lineal primogeni- 
ture, (3) and under the Will of Chattarpal 
\who was the Appellant’s paternal uncle and 
father of the first Respondent’s late hus- 
band. 

The Subordinate Judge held that’ the 
alleged custom ’was not proved, and that 
the succession as provided in the sanad 
was not applicable owing to the entry of 
Chattarpal’s name in List IV under Act) 
I of 1869 and he dismissed the suit. On 
appeal to the Court of the Judicial Com- 
missioner, Kanhaiya Lai, J. C., held that 
the rule of succession provided by the 
sanad had not 'been superseded by Act I 
of 1869 ; Kendall, J. C., however, took the 
view that for the purposes of succession 
reference must be made to the Act and not 
to the sanad. Both the learned Judicial 
Commissioners, however, agreed that no 

(6) L. B. 82 I. A. 208 : a. C. 9 0. W. N. 1009 
(1906). 
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custom had been established which pre- 
vented the widow from succeeding and 
they made a decree dismissing the appeal. 

From that decree the Plaintiff appealed 
to His Majesty in Council. 

Messrs. Dunne, K. C. and Kenworlhy 
Brown for the Appellant — The sanad 
was in the common form and provided for 
succession to the estate by male lineal 
primogeniture. Subsequently the Otidh 
Estates Act, I of 1869, was passed and 
{he owners of the estate, were in accord- 
ance with the provisions of sec. 8 entered 
in List IV — sec 23 of the Act is therefore 
applicable, which provides that succession 
is to be “ regulated by the ordinary law 
to Which members of the intestate’s tribe 
and religion ate 'subject ” Where a 
danad has diready been given the “ ordi- 
nary law V must include any limitations 
in the sanad as to succession. 

Debt Bakhsh Singh v Chandrabhan 
Singh (3) and Sitla Baksh Singh v. Sital 
Singh (4). * 

The case of Bnj Indar Bahadur Singh 
v. Ranee Janki Koer (5) has been cited as 
an authority for the projxisition that the 
Act overrides the sanad, but that case was 
distinguished in Debt Bakhsh Singh v 
Chandrabhan Singh (3). 

It was a case under List 2 and was 
governed by the provisions of sec. 22 of 
the Act and not sec. 28. 

The provisions of the sanad are rules of 
" ordinary law” which are to be taken 
into consideration m conformity with 
sec. 23, 

Sheo Singh v. Raghubans Kunwar (6) 
Further in Ram Lai Kinkar’s time the 

(5) I*. E. 37 I. A. 168 : *. c. 14 C. W. N. 1010 
(10K». 

(4) L. E. 48 I. A. 238 at pp. 284, 23«, 240 : 
a. c. 26 0. W. N. 721 (10211. 

(6) t». U. 5 T. A. 1 at p. 13 (18771. 

(3) L E. 82 I. A. 203 s, c. 9 C. W. N. 1009 
(1906). 


family were joint and undivided, on his 
death the succession would be by survivor- 
ship and the Appellant under the Mitak- 
sharai is the heir. 

<» Baijnath Prasad Singh v. Tej Bali Singh 
(7). 

[Lord Phillimore. — There is evidence 
on the record that even if this is an un- 
divided family, the widow 7 could succeed 
by custom.] 

Mr. Dunne, K C — There was a grant 
to each separate branch by Government 
and a new stock arises with Chatlarpal. 
Theie is no custom of female inheritance 
in his line. ' 

Messrs DcGruylhei , K. C. and Dube 
for the Respondents. — After the confisca- 
tion, the titles granted by Government m 
3858 were of self-acquired property. 
This estate, w’as split uj> into four partible 
and not four impartible estates and suc- 
cession to it could not be by survivorship. 

Sec. 23 of Act I of 1869 is the con- 
liolling section and by that section the 
sanad is not to be considered. 

List 4 is a list of persons who do not 
hold impartible estates and includes, e.g., 
Mahommedans The effect of putting 
tins estate in List 4 was tantamount to a 
declaration that the succession should be 
governed by ordinary law and not by the 
sanad 

The ordinary law 7 must mean the cus- 
tom by which the intestate is ordinarily 
governed without the incorporation of the 
sanad. 

Debt Bahhsh Singh v Chandrabhan 
Singh (3) specifically states that you may 
only refer to the sanad in case of ambi- 
guity Here there is no ambiguity and re- 
ference to the sanad is not justified. 

(3) L. It. 87 I. A. 168 : s. c 14 0. W. N. 1010 
(1910). 

* (7) L. E. 48 I. A. 195 . s. c. 26 0. W. N. 564 

(1921). . ‘ 
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They also referred to Achal Bam v. 
Vdai Pariah Addiya Dat Singh (8), Dewan 
Ban Bijai Bahadur Singh v Rae Jagatpal 
Singh (9), Narendra Bahadur Smgh v. 
Achal Ram (1), Jagdish Bahadur v. Shco* 
Pariah Singh (10), Lai Shco Pertab Baha- 
dur Singh v Allahabad Bank (11), Parbati 
Kuar v. Chandrapal Kuar (2) and Dcbi 
Bakhsh Singh v. Chandrabhan Smgh (3). 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Owe. — This is an appeal by 
the Plaintiff m the suit»from # a, decree of 
the Court of the Judicial Commissioner of 
Oudh affirming a decree of the Subordi- 
nate Judge of Partabgarh by which the 
Plaintiff’s suit was dismissed The ques- 
tion raised is as to the title to an estate 
in Oudh of considerable value known as 
the Mahal Tajpur. 

Lai Ajodlna Bakhsh, the ancestor of the 
Plaintiff, belonged to a family of Bisen 
Thakurs long settled in the District of 
Partabgarh, and was the owner of an 
estate called Kundrajit or Shamspur. At 
the time of the Mutiny, this family had 
four branches representing the descend- 
ants of the four sons of Lai Ajodhia 
Bakhsh ; the first branch being represent- 
ed by Thakurain Baijnath (a widow), the 
second by Lai Chhatarpal, the third *by 
Lai Surajpal and the fourth by Lai Chan- 
drapal. On the annexation of Oudh in 

(1) L. E. 20 I. A. 77 s. c. I. L B. 20 Cal. 
619 at p. 6«4 (1893). 

(2) L. B. 86 I. A. 126 : a. c. I. L. B. 81 All 
467 at p. 474 1 18 0. W. N. 107» (1909). 

(8) L. B. 87 I. A. 168 : s. o. 14 0. W. N. 1010 
( 1010 ). 

(8) L B 11 I A 51 (1888) 

(9) L. B. 17 I A 178 (1990). 

(10) h. B. 28 I. A 100 : s. c. 6 0. W. N. 602 
(1901). 

(11) h. B. 80 I. A. 816 . 8. c. 7 0. W. N. 840 
11903). 


1856, this esflfe, with the remaindet of 
the soil of the province, was confiscated 
by the British Government, which as- 
sumed the right (as stated in Lord 
Canning’s Proclamation of the 15th March 
1858), to dispose of it in such manner as 
it thought fitting. Lai Chhatarpal had 
taken action against the British Govern- 
ment, but Thakurain Baijnath had been 
loyal ; and ultimately by a sanad , which 
is undated but which appears from other 
documents to have been executed m the 
year 1863, the Chief Commissioner of 
Oudh under the authority of the Governor- 
Gfeneral gi anted the estate of Kundrajit 
to the above-named four persons, Thaku- 
rain Baijnath, Lai Chhatarpal, Lai Suraj- 
pal and Lai Chandiapal, and Jheir heirs, 
subject to the usual conditions as to the 
surrender of arms and loyalty to fihe British 
Government. The sanad was in the form 
then commonly adopted and contained the 
following clause 

“It i8 another * condition of this grant 
that, in the event of your dying intestate 
or of any of your successors dying intestate, 
the estate shall descend to the nearest male 
heir according to the rule of primogeniture, 
but you and all your successors shall b»~e 
full power to aheaate the estate, either in 
whole or in part by sale, mortgage, gift, be- 
quest, or adoption to whomsoever you 
please ” 

Chhatarpal appeals to have objected to 
the sanad on the ground that he wad alone 
’entitled to the whole estate, but it was 
ultimately accepted by him and by the 
bther grantees. 

On the passing of the Oudh Estates Act 
(Act I of 1869), the four grantees above- 
named (bracketed together), were entered 
as owners of Kundrajit in List 1 and List 
4, as prepared under sec. 8 of the Act. 
There appears to have been no reason why 
they should not have been entered in List 
3 as owners of an estate regulated by the 
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rule of primogeniture ; but {hey may have 
preferred not to be subject to the special 
rules of succession which, under sec. 22 
(els. 1 to 10) of the Act, apply to estates 
entered in that List. In any case, this 
is now immaterial, as the estate must be 
dealt with according to the rules regulat- 
ing estates entered in List 4. 

In or about the year 1872, Kundrajit 
was divided into four Mahals, which were 
allotted to the four branches of the family, 
Mahal Tajpur being allotted to Chhatarpal 
The effect of this partition was that this 
Mahal was held by Chhatarpal alone as an 
impartible taluq on the termq of the sanad 
and of the Act of 1869. 

Chhatarpal died < on the 19th October 
1899, and .was succeeded by his son Lai 
Bam Kinkar. On the death of the latter 
without issue on the 6th October 1907, his 
widow, the first Respondent, Thakurain 
Harnam Kuar, took possession of Tajpur 
and the lands then held with it. There- 
upon, the Appellant, Babu Badri Narain 
Singh, who was the son of Chhatarpal’s 
eldest brother and was the nearest male 
heir in line and degree, claimed to be en- 
titled to the succession : and on his right 
being disputed he commenced, in 1913, 
the present suit against Thakurain Har- 
nam Kuar and other members of the 
family for possession of Tajpur and other 
lands. By his plaint, he claimed posses- 
sion (a) under the terms of the sanad, 
(6) by an alleged family custom of succes- 
sion by male lineal primogeniture, and 
(c) under a Will executed by Chhatarpal 
on the 6th September J899. Thjs Will, 
having been executed less than 3 months 
before the death of Chhatarpal, is now ad- 
mitted to have been inoperative (under 
sec. 13 of the Act of 1869), to pass the 
estate, and it need not be further referred 
to 

The Suit was heard by the Subordinate 


Judge of Partabgarh, who held that the 
alleged custom was not proved, and that 
having regard to sec. 23 of the Act of 1869, 
under which the succession on intestacy t6 
*a taluqdari estate entered in List 4 is to 
be “regulated by the ordinary law to 
which the members of the intestate’s tribe 
and religion are subject,” the succession 
in this case was to be regulated not by the 
sanad but by the law of the Mitakshara. 
He accordingly held that the widow of 
Lai Ram Kinkar was entitled to succeed, 
and dismissed the suit. 

On appeai the ’Judicial Commissioners 
differed on the question whether the sanad 
applied ; but they agreed m holding that 
there was an established custom in the 
family that the widow should succeed, and 
that this custom continued notwithstand- 
ing the forfeiture and re-gxant of the 
estate, and they accordingly affirmed the 
decision of the Subordinate Judge. 
Against this decision the present appeal 
was brought. 

It is not and cannot be disputed that, 
if the rule of succession laid down in the 
sanad of 1863 is to have effect, the Appel- 
lant as the nearest male heir is entitled 
to the succession ; and in the argument for 
the Respondents, the principal stress was 
laid upon the contention which prevailed 
with the Subordinate Judge, namely, that 
the effect of sec. 23 of Act I of 1869 was 
wholly to displace the rule of succession 
prescribed by the sanad and to substitute 
for it the ordinary rules of succession pre- 
vailing among Hindus who are subject to 
the law of the Mitakshara. This conten- 
tion was disposed of by the First Judicial 
Commissioner in manner appearing by the 
following extract from his judgment : — 

“ The meaning of the words ‘ ordinary 
law ’ has been the subject of much discus- 
sion in ibis case. It could not merely imply 
the personal law of the intestate’s tribe and 
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religion, because the personal law applica- 
ble to Hindus and Muhammadans has, in 
many instances, been modified and is con- 
trolled by the Indian Statutes. In the case 
of Hindus, for instance, the personal law 
of Hindus is controlled and governed in 
some respects by the Caste Disabilities 
Removal Act (XXI of 1850), the Hindu 
Widows Re-marriage Act (XV of 185G), the 
Hindu Wills Act (XXI of 1870) and the 
provisions of the Transfer of Property Act 
(IV of 1882) and the Crown Grants Act 
(XV of 1895), wherever they are applicable. 
In the bake of MuhammAdans, the provi- 
sions of the Muhammadan^ Law are simi- 
larly controlled and governed in* some res- 
pects by the Transfer of Property Act (IV 
of 1882), wherever they are applicable It 
cannot, therefore, be said that a reference 
to the 1 ordinary law * in sec 28 is 
merely meant to imply the personal law 
uncontrolled by custom or Acts of the 
Indian Legislature As pointed out by 
Lord Hobhouse in a case of List 2, the effect 
of the 11th sub-sec. of sec 22 is simply to refer 
the parties to the law which would govern 
the descent of the property when the special 
provisions of the Act are exhausted, and 
such ordinary law would include custom 
f Bhai Narendra Bajiadur Simjh v \ r)ui l 
Jfatfw (1)] In Parbati Kvnwar v Chandmpal 
Kunwar (2), Lord Collins applied the same 
rule to a case of List 4, governed 
by sec. 23. In other words, when the 
special rules of succession laid dow in sec 
22 are exhausted and sec. 22, cl ( 11 ) i^ 
reached, or when sec 23 is applicable, 
the situation governing the succession has 
to be found apart from the Statute, that is, 
in the ordinary law applicable as if Act I 
of 1869 had not been passed That ordinary 
law would include not only custom but also 
a semad, where the tanad contains a rule of 
succession which is enforceable by Statute. ** 
Their Lordships agree with the reason- 
ing and conclusion of the First Judicial 
Commissioner; and indeed no other con- 
clusion is consistent with the decisions of 

U) L. R. 80 I. A. 77 ; s. c. I, U R. 20 Ca! |# 
649, 054 (1898). 

(S) L. R* 80 I. A. 125 : s. c. I. L. R. 01 Alb 

467 at p. 474 : 18 0. W, N. 1078 (1909), 


this Board in Narendra Bahadur Singh v. 
Achal Ram (1), Dehi Bahhsh Singh v. 
Ghandrabhan Singh (3) and Sitla Baksh 
JSingh v. Sital Singh (4). These decisions 
clearly establish that the “ ordinary law ” 
referred to in the Act is the law which 
would govern the parties apart from the 
statute and includes any sanad giving title 
to the property m dispute It is true that 
these decisions were rendered with refer- 
ence to cl. 11 of sec. 22, and not with re- 
ference to sec 23 of the Act ; but the terms 
of the latter section are precisely similar 
to those of sec. 22 (II), and their Lord- 
ships see no sufficient reason for giving to 
them a different construction It may be 
added that the Oudh Estates (Amendment) 
Act, 1910, has no application to this case, 
which arose before that Act was passed. 

An argument was founded, as in the 
cases cited, upon the dictum of Sir Barnes 
Peacock in Brij Indar Bahadur Singh v 
Ranee Janki Koer'(5) f that in that case 
“the limitation in the sanad was wholly 
superseded by Act I of 1869, and that the 
rights of the parties claiming by descent 
must be governed by the provisions of sec. 
22 of that Act ” §ut it must be remem- 
bered that m that case (which arose under 
List 2) the contest was between the female 
heir of the grantee (a widow) and the heir 
of her late husband, neither of whom could 
claim under the sanad ; and this being so, 
the case is no authority for the view that 
the effect of sec. 22 (11) or of sec. 23 of 
the Act was wholly to destroy the rules of 
succession laid down under sanads which 
had been *80 recently granted. Probably 
the dictum means no more than this, that 

ll) L. R. 20 I. A. 77: S. c, I. L. R. 20 Cal. 

649 , 654 {18931 

(3) Ii. R. 37 I. A. 108 : 0. C. 14 C. W. N. 1010 

„ (1910). . » 

(4) L. R. 46 1. A. 228 1 s. £. 25 0, W« N, 721 

(1921), 

(6) L. R. 6 1. A, 1 at p. 18 (1877). 
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the Act supersedes the sanad where the 


two are in conflict. Beliance was also 
placed on the case of Musammat Parbati 
Kuntoar v. Bant Ohandrapal Kunwar (2), 
which arose under List 4; but that case 
was argued (doubtless for good reasons) 
without any reference whatever to the 
sanad, and cannot’, therefore, be taken as 
an authority on the question now under 
discussion. 

In their Lordships’ opinion, this argu- 
ment fails. 

' With regard to the question of custom, 
the decision of the Judicial Commissioners 
appears to have been founded on certain 
instances in which the members* of the 
family of Lai 'Ajodhia Bakhsh were suc- 
ceeded their widows; but all these in- 
stances,. with one exception, occurred 
before the forfeiture of the estate in 1856 
and the grant of a new title upon the condi- 
tions laid down in the sanad; and they 
cannot he used to set ftp a rule of succes- 
sion directly contrary To the terms of the 
sanad under which the estate is now held. 
The Crown Grants Act of 1895, see. 3, 
enacts that’ all provisions, etc., contained 
in a grant “ shall be vjalid and take effect 
according to their tenor, any rule of law, 
statute or enactment of the Legislature to 
the contrary notwithstanding,” and full 
effect was given to this enactment in 
Thahur Sheo Singh v. Rani Raghubans 
'Kunwar '(6). The exception was In the 
case of the widow of Snrajpal, one of the 
grantees onder the sanad of 1863, who ap- 
pears to have been allowed to take posses- 
sion of his estate To the exclusion of his 
male heirs ; hut this single instance, which 
is unexplained, is wholly insufficient to 
establish a custom binding on another 

(2) L.R.86I.A. 128: (.0.1. L. R. 21 AH, 
457 at p.474: 18 0. W. N. 1078 (1009). 

(6) L. R.32I. A.208, fcc.80. W, % 1009 
( 1900 ). 


branch of the family. This argument, 
therefore, also fails, and the Appellant’s 
title prevails. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed ; that the decree 
of the Court of the Judicial Commissioner 
and the decree of the Subordinate Judge 
should be set aside ; and that the Appel- 
lant should be held entitled to possession 
of Mahal Tajpur with any accretions 
thereto and to an account and payment of 
mesne profits The Bespondents will pay 
the costs of the* Appellant in both Courts 
and his costs of this appeal 

Solicitor : Mr. Douglas Grant for the 
Appellant. 

Solicitors • Messrs. T L. Wilson A Go. 
for the Respondents. 

G. D. M. 

[CIVIL APPELLATE JUR SDICTI0N.) 

Appeal prom Apfeilatk Degree 
No. 2428 of 1919. 

SniB ClIANDRA SlNQHA 
and ors., Defendants, 
Appellants, 

v. 

Gour Chandra Pal 
and ors., Plaintiffs', 
Respondents. 

Indian Evidence Act (I of 1872), sec. 68, im- 
perative character of— Exceptions other than those 
laid down by sees. 69, 70 and 71, if admissible— • 
Evidenot admitted without objection in the trial 
Coui t, when can be challenged in appeal. 

Where two mortgage bonds were, in the 
Court of firft instance, proved in the ordi- 
nary way and admitted in evidence' with- 
out any objection from the Opposite Party, 
although the provisions of sec. 68 of the 
Indian Evidence Act were not complied 
with anchto proof was given that no attest- 
ing witness to the d oewnents was alive 
OT^avaflaUe: , 


SOHRAWARDY, J 
Cuming, J. 

1921, 

Heard, 28 and 
29, November. 

1922, 
Judgment, 

• 10, February. 
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Shib Chandra Sinoha v. Gour Chandra 1 Par. 
Held — That sec. 68 of the Indian Evi- 


dence Act it imperative and does not on 
the face of it admit of any relaxation ex- 
cept in the cases provided by secs. 69, 70 
and 71 of the Act and that the mortgage 
bonds were improperly admitted. 

Taylor on Evidence, 11th Ed., p. 1230, 
sec. 1843 and Manners v. Postan (2) re- 
ferred to, 

Tofaluddi Peada v Mahar Ali (3) dis- 
tinguished. 

Shamu Patter v. Abdul Kadir (4) re- 
ferred to. 

The contention that the? strict mode of 
proof prescribed in sec. 68 of the Indian 
Evidence Act applies only to cases where 
the document is attempted to be enforced 
to prove the legal right or relation it creates 
and not in cases where such document i s 
sought to be proved for a collateral purpose 
is not sound. 

Held, further — That where evidence has 
been received without objection in direct 
contravention of*an imperative provision 
of the law, the principle on which un- 
objected evidence is admitted, be it ac- 
quiescence, waiver or estoppel, none of 
which is available against a positive legis- 
lative enactment, does not appVy. 

Harak Chand v. Bishnu Chandra (6) 
referred to. 

This was an appeal preferred on the 1 
17th November 1919 against a decree of 
the Additional District Judge of Noakhali 
CAmrite Lai Mukerjee, Esq.), dated the 
13th August 1919, affirming a decree of the 
Munaif at Sudharam (Babu Tribhubanesh. 
war Boy), dated the 19th November 1917. 

The facts of the case appear from the 
following extracts from the judgment of 
the lower Appellate Court. 

(®» (1808] 4 Esp. 280 j 8 Bos. it P. 848. 

{81L L. R. 380*k 78 (1898). 

(4) I. L. R. 81 Mad. 215 (1908). 

(6) • O. W. H. 101 (1S08). 


This appeal arose out of a suit for khas 
possession of the disputed properties after 
establishment of Plaintiff’s title thereto. 

The Plaintiff’s case was that one Bam 
Sunder Pal had eight sons of whom Madan 
predeceased his father leaving a son 
Chandra Mohan who died leaving a 
son Nagendra, Defendant No. 8. Sambhu, 
deceased father of Plaintiff No. 3, Kaai- 
nath, Gour Chandra (Plaintiff No. 1), Raj 
Chandra (Plaintiff No. 2), «Joy Chandra, 
Kali Chandra and Haris Chandra were his 
other seven surviving sons at his death. 
Kasinath died leaving two widows, Naba- 
tara ' and Janpki (Defendant No. 4). 
Nabatara died Defendants Nos 9 and 10 
were sons of Joy Chandra deceased. Kali 
and Haris died unmarried and their mother 
Joytara inherited tlieir shares. 

Ram Sunder took howla settlement of 
4 kams 2 karas 2 kags land of Taluk 
Emamuddin in 1279 in the name of his 
able and intelligent son Kasinath. At 
that time Kasi and Sambhu only were 
majors and some of the other sons were 
not born and others were minors including 
Plaintiffs Nos. 1 and 2. Ram Sunder 
then acquired one-third share of the taluk, 
in which partitioned* share the said howla 
lands were included, exclusively m Kasi- 
nath’s name in 1285 B. S. The howla 
merged into the taluki right and that land 
was property No. 1 of the plaint. Ram 
Sunder was joint in mess with all his sons 
and grandsons till his death in 1300 B. S. 
Then there was dispute among his heirs 
and by amicable settlement Kasinath got 
the said taluki share exclusively but it was 
arranged that Kasinath would possess six 
annas of the taluk in khas and grant jote 
rights to the brothers in respect of the re- 
maining ten annas share. In this way 
, five jotes were created. Pour jotes were 
at Be. 2-8-0 per annum, each in the names 
of Gour Chandra, Raj Chandra, Joy Chan- 
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dra and Sambhu Chandra and one in the 
names of their step-brothers Kali and 
Haris at Us. 5. 

In 1311, Kasinath m order to defray his 
expenses of pilgrimage to Gaya sold his six 
annas khas taluki lands to Plaintiffs Nos. 1 
and 2 and Joy Chandra. Kali and Haris 
having died, their mother Joytara took 
respectively Rs. 40 and Rs. 25 from Plain- 
tiffs Nos 1 and 2 on occasions of their 
sradhs and sold their jotes to Plaintiffs 
Nos. i and '2 Previously to their death 
Haris and Kali and Sambhu joined their 
jotes and were m joint possession. After 
purchase by Plaintiffs Nos. 1 and 2,* they 
and Sambhu similarly p&ssessed jointly 
the jotes of Haris and Kali. 

In 13] 9, Sambhu died and hi* son 
Bepin, Blamtiff No. 3, remained in joint 
possession of the jotes with Plaintiffs 
Nos. 1 and 2 

Defendants Nos 1 and 2 dispossessed 
Plaintiffs from the jotes of Kali, Haris 
and Sambhu alleging 4 that they had pur- 
chased ten annas of the taluk from De- 
fendant No 4 and that they were en- 
titled to khas possession. Defendant 
No. 3, the maternal uncle of Defendants 
Nos. 1 and 2, was qpe of the disposses- 
sors. Defendants Nos. 5 to 7 took a kat- 
kabala of these properties from Defend- 
ants Nos. 1 and 2. 

Property No. 2 was Ram Sunder Pal's 
osat raiyati, After Ram Sunder’s death 
Plain tuffs became 16 annas owners by in- 
heritance and by virtue of surrenders by 
other heirs of Ram Sunder. 

Property No. 3 was Ram Bunder’s osat 
raiyati at Rs. 29 and* property *No, 4 was 
his osat raiyati at Rs. 13. 13 gandas land 
of property No. 3 and 15 gandas land of 
property No 4 were disputed. They fell 
to the 2 annas 16 gandas share of Kasi- 
nath. On his death and on the death of 
his widow Nabatara, Defendant No. 4 
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(the other widow) granted barga settlement 
of 13 gandas of property No. 3 to Plain- 
tiffs and Kunja, and osat raiyati settle- 
ment of 15 gandas lands of property 
Nos. 3 and 4 to Plaintiffs by accepting a 
kabuhyat. 

Defendants Nos 1 and 2 having taken 
a kabala from Defendant No. 4 in respect 
of 10 annas taluki property, 8 annas of 
property No. 2 and 2 annas 16 gandas of 
properties Nos. 3 and 4 dispossessed Plain- 
tiffs from these properties. There was a 
case under sec. 146, Cr P C., and it was 
decided against^ the Plaintiffs. Hence the 
suit. ‘ 

Defendants Nos. 1 and 2 were the 
roal contesting Defendants Defendants 
Nos. 3, 4, 6 to 7 and 9 and 10 supported 
Plaintiffs. Defendant No. 8 did not file 
any defence. 

The main contentions of Defendants 
Nos. 1 and 2 were that the howla and the 
taluk belonged to Kasinath as he ac- 
quired the same ; that six sons of Ram 
Sunder separated from" him during his 
life-time; that there was no amicable 
settlement of creation of jotes or division 
of the taluk as alleged in the plaint ; that 
only nal lands were transferred to Plain- 
tiffs by Kasinath out of his 6 annas taluki 
right' excluding tankB, banks, gars and 
gardens, etc., that Joytara never sold 
Kali's and Haris’s shares to Plaintiffs 
Nos. 1 and 2; that Ram Sander had no 
osat raiyati right in property No. 2, but 
that it was the osat raiyati of Sambhu and 
Kasinath in equal shares; that 8 annas 
of it was possessed by Plaintiff No. 3 
and 8 annas by Defendants Nos. 1 and 2 
by purchase; that the story of surrender 
was false ; that properties Nos. 8 and 4 
belonged to Ram Sunder and 2 annas 16 
gandas share belonged to Kasinath but 
there was no barga or osat raiyati settle- 
ment By Defendant No. 4 with Plaintiffs 
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and the Plaintiffs’ alleged kabuliyat was 
never accepted by Defendant No. 4 ; that 
Defendants Nos. 1 and 2 had purchased 
all the properties of Kasinath from De- 
fendant No. 4 and then mortgaged the 
same to Defendants Nos. 5 to 7. 

The learned Munsif decreed the 
Plaintiff’s suit in part declaring 4 annas 
right to property No. 1 of Plaintiffs Nos 1 
and 2 and 11 annas 4 gandas share of the 
Plaintiffs in property No. 2. He rejected 
their other prayers and granted possession 
of the shares declared as Plaintiffs’ pro- 
perties. 

Upon appeal, the lovfler Appellate Court 
modified that decree, and in the course of 
his judgment observed : — 

*“ As to the dispute and amicable 
arrangement the Plaintiff (P. W. No. 5) 
and P. W No 10, the only surviving wit- 
ness, prove the fact. P W No. 8 was not 
present then. Much has been said against 
r. W. No 10. He is financing the Plain- 
tiffs for conducting this litigation. So, he 
is styled by the learned Pleader for the 
Respondents as master of Plaintiff No. 1.. 
But this man has been styled by the lower 
Court as a jail bird He was once con- 
victed for inflicting grievous hurt to a 
man. That does not make him a felon. 
At a moment of excitement for some 
reason or other every man good or bad may 
inflict some injuries to a person winch 
may turn out to be grievous. I cannot 
agree with the lower Court or with the 
learned Vakil for* the Respondent that this 
man’s evidence is to be discarded on the 
above grounds. This very man attested 
many of Defendants’ documents, Exs. A 
mid B. He is an important old witness 
and so he is. expected to know all these 
old matters. I am not inclined to dis- 
believe him. Thus I find that Ram Sun- 
der Pal acquired this taluk in his son I£asi- 
nath’s name. Kasinath , was the ablest 
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man then His other sons were either 
not born or minors. Gour, Plaintiff No. 1, 
was a minor then. P. W. No. 8 says that 
Gour became competent afterwards and 
then looked after the affairs of the family. 
But he being a minor at the time of the 
creation of the howla and the taluk the 
same were acquired in Kasinath’s name. 
There was nothing unusual in it. In these, 
circumstances the story of the Baithak 
and the amicable settlement as alleged 
by Plaintiffs and proved by P. W. Nos. 5 
and 10 is m my opinion true. If it had 
not been* so, then there would not have 
been the division of the talnk in 6 annas 

and 10 ann^s as alleged by the Plaintiffs. 

* * * * • 

Then it is attempted by Defendants to 
juove that Kasinath made thpse fictitious 
jotes only to reduce the cesses in the cess 
return in consultation with Bhuia Gazi, 
father of D. W No. 4, who had similarly 
submitted his return making a jote in the 
name of his brother-in-law Laku Miya. 
This story of Defendant No. 1 and D. W. 
No. 4 cannot at all be believed. I cannot 
place any reliance on their evidence to the 
effect that Kasi took Defendant No. 1 in 
his confidence although he was 18 years 
old then and that Bhuia Gazi took his son 
m confidence on such a fraudulent transac- 
tion. I asked the learned Vakil for the 
Respondents whether by that means 
Kasinath succeeded in reducing the cesses. 4 
He answered in the affirmative. But 
subsequently he said that he was not 
aware of it. However that may be, it can 
be said* that Kasinath or his widow or her 
vendees cannot take advantage of a com- 
pleted* fraud practised upon the Govern- 
ment, By such a nefarious and fraudulent 
act. I have already observed that this 
story is quite false. Ex. 5 does not at 
all rebut the presumption raised by the 
E*. 4 Cess return as I have already shown. 



THE CALCUTTA WEEKL*<NOTES. 


[Von. XXVH. 


m 

Shib Chandra Sinoha v . Goub Chandra PAii. 


It dealt with one the 6 annas khas taloki 
lands and not with the jotes and the reci- 
tal* that no jote existed therein did not 
qualify the 10 annas ]ote share of the taluk 
in any way In my opinion Exs. A and 
B though unopposed in the lower Court 
were not proved by any attesting witness 
and were inadmissible in evidence. Ex. 
JB shows that all the brothers of Kasinath 
were made liable for the debts incurred 
thereby. The entire taluk was mort- 
gaged and thus Kasinath made his brothers 
liable for the debt incurred on the occa- 
sion of their father’s sradh His state- 
ment would not have bound his brothers, 
if they were not interested in l^he property 
as alleged by Plaintiffs.” 

In the result the lower Appellate Court 
ordered the. judgment and decree of the 
Court of first instance to be modi- 
fied and ‘decreed the suit in part 
with proportionate costs and interest at 
6 per cent, per annum ; (he Plaintiffs’ title 
to 10 annas Bhare of the taluq standing in 
Kasinath Pal’s name was declared in their 
jote right under Defendants Nos. 1 and 2 
and 4 and it was ordered that Plaintiffs 
do get khas possession of the lands of 
property No. 1 of the plaint in that 10 
annas jote share; in other respects the 
lower Court’s judgment and decree were 
confirmed.- 

Hence this second appeal. 

* Bobu Jitendra Kumar Sen Gupta for the 
Appellants. 

Babu Aevranjan Ghatterjee for the Re- 
spondents. 

The JUDGMBNT OF THE COURT W§0 08 
follows' : — * 

This appeal arises out of a suit for the 
recovery of possession of certain properties 
described in the plaint and establishment 
of the Plaintiffs’ title thereto. The facts 
of the ease which are rather complicated 


are fully set out in the judgment of the 
lower Appellate Court. The Court of first 
instance gave the Plaintiffs a partial decree 
by declaring the taluki right of Plaintiffs 
^os 1 and 2 in four annas share of the 
lands described as property No. 1 in the 
plaint and the osat raiyati title of the 
Plaintiffs to eleven annas four gondas Bhare 
of propeity No. 2 and dismissed the 
Plaintiffs’ claim with regard to the rest of 
idle properties in suit. On appeal the 
lower Appellate Court modified the decree 
of the first Court by declaring Plaintiffs’ 
jote right under Defendants Nos. 1, 2 and 
4 in property *No. 1 and granting them a 
decree for khas possession of that property 
and m other respects upheld the decree of 
the first Court. Several objections hate 
been taken to the findings of the lower 
Appellate Court, some of which in 
our opinion do not stand scrutiny 
The points that require serious con- 
sideration are, (1) That the Court 
of appeal below has erred in holding 
that the family being joint and Ram 
Sunder with hiB seven surviving sons in- 
cluding Kasinath living m joint mess, the 
property must be said to be the joint pro- 
perties of all, that the Defendants must 
show that Kasinath had a separate fund of 
his own from which he acquired this pro- 
perty and that hence the presumption is 
that ft was joint property of the joint Hindn 
family of Ram Sander and his sons. It is 
argued that as the family was one govern- 
ed by the Dayabhaga School of the Hindu 
law, such presumption ought not to have 
been raised and the burden cast upon the 
Defendants to prove that the property was 
purchased with the funds of Kasinath in 
whose name it stood. It is dear from 
the perusal of the judgment that the 
learned^ District Judge on an examina- 
tion <ji the oral evidence has found that the 
property was purchased j in the name of 
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Kasinath as he was the ablest And most 
intelligent of Bam Bunder’s sons, and in 
consideration of the fact and circumstances 
of the case he has demanded proof from* 
the Defendants that the property was pur- 
chased by Easinath out of his personal 
fund. The question of onus loses its im- 
portance when both parties have adduced 
evidence in support of their respective 
cases, and the Court on an examination of 
such evidence shifts the burden of proof 
from one party to the other This must 
be more so at the Appellate stage. 
Krishna Kisore De v. fiagendra Bala (1). 
The finding of the learned Judge is based 
on a consideration of the evidence in the 
case and is unassailable in second appeal. 

The second point is of some importance. 
The Court of first instance admitted in 
evidence two mortgage bonds Exs. A and 
B without objection by the Plaintiffs. 
These documents were executed by Kasi- 
nath and his widow, Defendant No. 4, in 
which it is stated that the mortgagors 
had not created any subordinate in- 
terest or encumbered the property in suit 
which they mortgaged by those deeds. 
The documents were proved not by any 
attesting witness to them, but by evidence 
of persons who identified the signature of 
the executants. The Plaintiffs claim in 
this suit jotes created by Kasinath un&er 
his taluki right in property No. 1. It was 
attempted to show by these documents 
that some time ago, i.e., in 1900 and 1912 
Kasinath and his widow made statements 
to the effect that they had not created any 
such subordinate interest in .the property. 
Considering the circumstances under which 
these statements were made, it is doubt- 
ful if these admissions are admissible in 
evidence under sec. 13 of the Evidence Act 
in favour of the persons who made them 

lit 25 0.W«N,Mfit *. o, 84 0. L, J, 833 
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Of those claiming under such persons. 
But in view of our decision as to the docu- 
ments having been legally proved, it is not 
necessary to discuss the matter further. 

Sec. 69 of the Transfer of Property Act 
requires a mortgage deed to be attested) by 
two witnesses and sec. 68 of the Indian 
Evidence Act enacts as follows 

“ If a document is required by law to 
be attested, it shall not be used. as evidence 
until one attesting witness at least has 
been callqd for the purpose of proving its 
execution, if there be an attesting witness 
akve and subject to the process of the Court 
and capable *of giving evidence.” The 
only exception to this, imperative rnle is 
laid down in sec. 70 of the Evidence Act 
to the effect that the admission of a party 
to an attested document of its* execution 
by himself shall be sufficient proof of its 
execution as against him In the present 
case there is no proof that there is no at- 
testing witness ft> these documents alive 
or available. In the circumstances it is 
evident that the provisions of sec. 68 of 
the Evidence Act has not been complied 
with and the documents not legally proved. 
It is contended for the Appellant that the 
strict mode of proof prescribed in sec. 68 
of the Evidence Act applies only to cases 
where the document is attempted to be 
enfojeed to prove the legal right or rela- 
tion it creates. But in cases where such 
document is sought to be proved far a 
collateral purpose, it may be proved by 
the ordinary law laid down for proof of a 
document as a piece of evidence. We do 
nbt thifik we should give effect to this 
contention. Tbe law as laid down in sec. 
68 is imperative and does not on the face 
of it admit of any relaxation except in the 
cases provided in secs. 69, 70 And 71 of 
the'Evidende Act; See. 68 of the Evidence 
Act h based oto the English Law on the 
mint which i» thnr Btai»d Taylor an 
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Evidence, 11th Ed., p 1230, sec. 1843. 

* 1 The general rule which requires the 
production of an attesting witness, when 
the validity of an instrument depends 
upon its formal attestation, is so inexor- 
able that if applies even to a cancelled or a 
burnt deed, as also to one, the execution 
of which is admitted by the party to it 
and that too, though such admission be 
deliberately made, either in open Court 
or in a subsequent agreement or even in a 
sworn answer to intei rogatories delivered 
to the partv in the cause. A party in a. 
cause, who is called as a witness by his 
opponent cannot be required* to prove the 
execution by himself of any instrument, 
to the validity of which attestation is re- 
quisite, so long as the attesting witness is 
capable ofibeing called. So also the attest- 
ing witness must be called, though subse- 
quently to the execution of the deed, he has 
becomeblind, and the Court will not dis- 
pense with his presence on account of 
illness, however severe If the in- 
disposition of the witness be of long- 
standing, the party, requiring his evidence, 
should have applied for power to examine 
him before a Commissiqper or Examiner, 
and if he be taken suddenly ill, a motion 
must be made to postpone the trial.*’ 

Sec. 1844, p. 1231. #< The rule is equally 
applicable, whatever be the purpose for 
which the instrument as produced M 
This statement of the law found judi- 
cial recognition in the case of Manners v 
Postan (2) in which Lord Alvanley clearly 
laid down that the rule olF law (as codified 
in sec. 68 of the Indian Evidence* Act) is 
not confined to cases where the attested 
instrument was the ground of action but 
that it applied also to cases where it was 
used in evidence for collateral purposes. 
Tins view is also supported by the im- 
perative and stringent wording of sec, 68 

W CIWJ 4 H)«p.iS8Sj| Afr. *48. 
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which does nof permit the use of the in- 
strument as evidence for any purpose 
whatsoever unless and until it is proved 
• in strict accordance with the provisions of 
the section. The rigour of the English 
Law on which the present section is 
founded ha 9 been to a certain extent 
lessened by the proviso as contained in 
sec 70 of the Evidence Act. The enact- 
ment of this proviso, to our mind, clearly, 
indicates that the Indian Legislature in- 
tended to provide only one exception to 
this inflexible rule and no other. 

It has been argued on the authority of 
Tofahiddi Peada v Mahar Ali (3) and other 
eases of this and other High Courts that 
a mortgage deed though not enforcible as 
such has been used as evidence and proved 
m the ordinary way to enforce a personal 
covenant to pay In all these cases the 
bond was not ai tested in accordance with 
w 59 of the Transfer of Property Act 
and hence it w T as not treated as a mort- 
gage bond, but given effect to as a simple 
money bond. These cases therefore do 
not support the position taken by the Ap- 
pellants We have not been referred io 
any case where a mortgage bond properly 
attested, though not proved in conformity 
with sec. 68 of the Evidence Act, was 
received in evidence to prove the personal 
obligation created thereby. For the con- 
trary view we have the authority of the 
-Mae of Shamu Patter v. Abdul Kadir (4). 
The case was taken to the Privy Council 
which affirmed the decision of the Madras 
High Court in Shamu Patter v. Abdul 
Kadir (5). The point whether such a 
document could He used as a bond was 
negatived by the Madras High Court ; it 
was urged by Counsel for the Appellant at 

* (8* l. L. &. 86 Cal, *8J(i888h 

<4) t b B, SI MU SIS (1908). 

(8) L. fe.[S9 X, A. 918 » ».*>. I, L. B. 86 MU 
00? I 16 0. W. K. 1009J19IS), 
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the baf of the Privy Council but 1 was pre- 
sumably not pressed and there is no direct 
finding of the Judicial Committee on this 
question, though the dismissal of the suit 
indicates that in their Lordship’s opinion* 
there was no ground on which the Plain- 
tiff in that case was entitled to any relief* 
It is further noticeable that in that case 
the deed in suit was admitted by the exe- 
cutants and the contesting Defendants in 
the pleadings, which fact assumes im- 
portance with reference to the next ques- 
tion raised before us by the Appellants. 

It is further argued \n this connection 
that the Plaintiffs were not Competent to 
object to the admissibility of the mortgage 
bonds in the Court of appeal below as they 
were admitted without objection in the 
first Court It is not clear from the judg- 
ment of the lower Appellate Court whe- 
ther the documents were rejected by it 
suo motu or on the objection of the Re- 
spondents We are not unmindful of the 
cases m which it has been laid down that 
where a piece of evidence not proved in 
the proper manner has been admitted with- 
out objection, it is not open to the op- 
posite party to challenge it at a later stage 
of the litigation But where evidence has 
been received without objection in direct 
contravention of an imperative provision 
of the law, the principle on which un- 
objected evidence is admitted, be it ac- 
quiescence, waiver or estoppel, none of 
which is available against a positive legis- 
lative enactment, 'does not apply. See 
Hardk Chand v. BisKim Chandra (6). In 
the present case, the law has laid down an 
inflexible rule of proof which cannot be 
deviated from except as provided in the 
Act. If the Legislature had intended to 
modify the stringency of the English 
Law so far as to make an instrument not 
proved in accordance with the provisions 
(6) 8 0. W. N. 101 (1008). 
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of sec. 68 of the 'Evidence Act admissible 
when not objected to by the other party, 
one would have expected a proviso to that 
effect similar to sec. 70 of the Evidence 
Act. In our opinion, the enactment of sec. 
70 lends considerable colour to the supposi- 
tion that the legislature desired to add no 
further exception to the law laying down 
the special method of proof of instruments 
required by law to be attested. We ac- 
cordingly hold that the mortgage bonds 
were rightly rejected by the learned Judge. 

We m%y observe that the bond, even 
if admitted, would have apparently afforded 
evidence of the weakest character, and the 
Munsif who Mecided the case in favour of 
the Defendants did not even refer to them 
in his elaborate judgment. 

The decree of the lower Appellate Court 
requires slight modification in that it has 
decreed to the Plaintiffs ‘ ‘ khas possession 
of the lands of property No. 1 in their 10 
annas jotc share ” The Plaintiffs claimed 
their jote right to Plots Nos. 1. 2 and 3 
of property No 1 and not m the whole of 
that property. Tbo Plaintiffs’ jote right 
will therefore be declared in, and khas 
possession granted to them of, Plots Nos 1, 
2 and 3 only of property No 1 With this 
variation, the decree of the Court of ap- 
peal below is affirmed and this appeal dis- 
missed with costs. 

P. K. C. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
, No. 1473 of 1919. 

Ganoadbar Kalwab. 
OhatteIijea,' J. Defendant, Appellant, 
Pearson, J. ». 

1921, Mcsstt. Sekali Telini 
19, July. and ors., Plaintiffs, 

Respondents. 

Res judioata— Swit for damages for malicious 
cuti on and oomter suit for damages for using 

19 
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abusive language, tried together upon same evidence Sibs&g&r, dated the 24th of March 1919, 


and disposed of by separate judgments —Appeal in 
one oidy — Decision in the other suit , if operates 
as ree judicata in the appeal . 

P. instituted a suit for damages for mali-, 
cious prosecution against G. , and the latter 
brought a counter suit for 'damages against 
P. for using abusive language to him. 
The question at issue common to both the 
suits was whether P. 'did use abusive 
, language towards G. The suits were tried 
together uponihe same evidence and were 
disposed of by separate judgments, 1 G.’s 
suit was first dismissed and subsequently 
P.’s suit was decreed. G. appealed 
against the decree in P.’s suit but did not 
appeal against the decree in the soft in- 
stituted by him : * 

Held — That the earlier decision in the 
suit brought by G. not having been ap- 
pealed against operated as res judicata in 
the other suit as regards the issue which 
vSm common to both the suits, and that 
issue was not further open for decision in 
ttye other suit. 

-Abdul Majid v. Joy Narain Mahato 
( it, Maeiamnissa Bibi v. Joynab Bibi (2), 
Panohananda Velan v. Vaithinatha 
Sastrial (3) distinguished. 

Chhajju v. Sheo Sahai (4), Zaharia 
v. Dbbi (5), Dakhni Din v. Am Asgar 
(6), Lal Muhammad t>. Shakuban (7) 
and Midnapore Zamindary Co., XjTd. 
v. Nityakali Dasi (8) referred to. 

This was an appeal against the decree 
of Gh C Sankey, Esq. , Additional District 
Judge of Zillah Assam jValley af District 

(1) T. Xj. R. 16 0*1. 238 (1888'. . 

(5) I. Xj. R. 88 0*1. 1101 : *. c. 10 0. W. N. 

084 (1006). 

(•) I. L. R. 28 Med. 288 (1906), 

(4) I, Xj. R. 10 AIL 123 (1887). 

(6) 7 All. L. J. 861 (F. B.) , 7 1. 0. 166 (1010). 

(8) 7 All. Xj. J. 905 i 7 I.*0. 000 (1010). 

(7) 18 lad. Oft*. 867 (1M3). 

(8) 34 lad. Cm. 848 (1014), 


affirming the decree of Moulvi Mabsaaed 
G'howdhury, Munsi t of Jorhat, dated the 
18th of August 1917. 

The facts will fully appear from the 
judgment. 

Babu Dwijendra Nath Mukherjee for the 
Appellant. 

M . A . S M A kram for the Respon- 
dents. 

The Judgment op the Court was as 
follows : — 

This appeal arises out of a suit for 
damages for malicious prosecution. 

It appears that the Defendant (Ganga- 
dhar) brought a criminal case under sec. 
604, T. P. C., against the Plaintiffs who 
are the mother, wife and brother’s wife re- 
spectively of one Janaki Teli against 
whom be had obtained a decree and taken 
out attachment of his homestead. The 
criminal case was dismissed and thereupon 
this suit for damages for malicious prose- 
cution was instituted by the Plaintiffs. 
The Defendant (Gangadhar) also brought 
a suit for damages against the Plaintiffs 
for having used abusive language to him 
(the Defendant). 

The suits were tried together upon the 
same evidence but two separate judgments 
wgre pronounced. The suit instituted by 
the p> esent Defendant for damages against 
the Plaintiffs for having used abusive 
language was dismissed and then the 
Plaintiffs' suit for damages for malicious 
prosecution was decreed. The Defendant 
appealed to the lower Appellate Court in 
the suit for damages for malicious prose- 
cution and did not appeal against the decree 
in the suit instituted by him. The learned 
District Judge held that the decision in 
the latter case operated* as res judicata. 
Hfe was also of opinion* that if there wan 
no abase there could have been no reason- 
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able cause and upon that finding dismissed 
the appeal without coming to any finding 
upon the question of malice. 

The Defendant has appealed to this 
Court. 

Two contentions have been raised be- 
fore us. The first is that the decision in 
the first suit does not operate as res judi- 
cata. 

There is some diveigence of judicial 
opinion upon the question whether the 
decree in one of two suits tried together 
and governed by the same judgment, in 
which the same question is in Controversy, 
operates a$ res judicata in the other suit 
if no appeal is preferred m the one suit, 
although an appeal is preferred in the 
other. [See the cases of A bdul Majid v. 
Joy Narain Mahato (1), Manamnissa Bibi 
v. Joynab Bibi (2) and Panchananda Vclan 
v. Vaithinatha Sastrtal (3)] . In all these 
cases it was held that the decision in one 
of the suits does not operate as res 
judicata m the other. . . 

A contrary view was taken in certain 
decisions of the Allahabad High Court. 
See the cases of Chhajju v. Sheo Sahai (4) 
and Zaharia v. Debt (5) (where the cases 
on the point are collected), Dakhm Dm v. 
AU Asgar (6) and Lai Muhammad v, 
Shdkuran (7). 

In the case of Midnapore Zamindary 
Go . , Ltd. v. Nityakali Dost (8) (a decision 
of this Court), the two suits were tried 
separately and the evidence also appears to 
.have been different. 

It is unnecessary to discuss the other 

(1) I. Ii. R, 10 CAL 288 (1888).* 

(2) I. L. B. 88 0»L 1101 ; •. o. 10 0. W. N. 

084 U9t>0). 

(8) I. i. B. 29 Mad. 888 (1908). 

(4) I. Ii. B. 10 ^1. 188 (1887). 

(8) 7 All. h. f. 881 (F. B.)j 7 1. 0. 160 (1010). 

(8) 7 An. Ii. J. «95 1 7 I. 0. 909 (1910), , 

17) 18 Ind. «•* 807 (1018), - 

(5) *4 Ind. Cm, Ml (1914). 


Tbwsu 

oases on the point because in the present 
case there were two separate judgments 
though the evidence was the same, and 
the decision in the suit brought by the 
Defendant Gangadhar was the earlier one. 
We think that in these circumstances the 
earlier decision m Gangadhar's suit upt 
having been appealed against operates as 
res judicata m the other suit. 

The question at issue which was com- 
mon to both the Buits waS whether the 
Plaintiffs djd use abusive language towards 
Gangadhar. The onus of proving the 
affirmative of that issue was upon Ganga- 
dhar who wits the Plaintiff in the Buit 
for damages, and the onus of proving that 
there was no abusive language used was 
upon the ladies who were the Plaintiffs in 
the suit for malicious prosecution. But 
the finding is that the Plaintiffs (the 
ladies) did not use any abusive language aft* 
all to the Defendant (Gangadhar) and that 
the case that the 1 * Plaintiffs used abusive 
language was false. That being so, we do 
hot see how upon the face of that tifwtljng 
in the suit brought by Gangadhar the ques- 
tion is sfcdl open for decision in the gther 
suit. So far as tljat issue is concerned, 
we must hold that the decision m the suit 
instituted by Gangadhar not having been 
appealed against, operated as res judicata. 
The seoond contention is that the learned 
Judge was wrong in dismissing the appeal 
without deciding the question whether the 
Defendant in bringing the criminal case 
was actuated by malice. The Court of 
first instance considered that question 
also, but* the learned Judge merely held 
that if there was no abuse, there cpuld 
have been no reasonable cause. 

The decree of the lower Appellate Court 
must accordingly be set aside and the 
case sent back to that Court in order that 
the question of malice may be' considered 
.and the case disposed of according to law. 
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Costs to abide the result. 

J. N. R. Appeal allowed. 

[CIYIL APPELLATE JURISDICTION,] 
Appeal fbom Appellate Deobbe 
No. 237 or 1920. 

Sbib Ohaban Omakba- 
bdbttt and or*., 

Woodboffb, J. Plaintiff*, Appellant*, 

B. 8. Ghosb, J. ’ ™ 

V* 

1922, • | Bepin Behary Ohaaba- 

27 & 29, March. burtty an$ or*., De- 
fendant*, Respondent*. 

Bengal Tenancy Act (VIII of 1885), b$c . 1S6— 
Suit for nectment and compen&ition — Misust of 
tenancy — Notice , validity of — Where misuse capable 
of remedy, notice without requiring the tenant to 
remedy the &tme, effect of— bait, if maintainable. 

Wherq a notice under sec. 155 of the 
Bengal Tenancy Act did not require the 
tenant to remedy the misuse, though upon 
evidence it was found that it was capable 
of remedy , but only agked for compensa- 
tion to remedy the misuse : 

Held — That the notice was not valid 
according to the requirements of sec. 155 
of the Bengal Tenancy Act, and the 
suit was not maintainable , and a claim 
for compensation was'not sustainable. 

This was an appeal preferred on the 
30th of January 1920, against the decree 
ol Bubu liajendra Lai Sadhu, Subordinate 
Judge of Zillah Jessore, dated the 4th of 
November 1919, reversing the decree of 
Babu Basanta Behari Mukherjee, Addi- 
tional Munsif of Narail, date£ the 20th 
of August 1918. * 

The facts material to this report are as 
follows : — 

This appeal arose out of a suit brought 
in 1912 by the Plaintiff against the De- 
fendants for recovery of khas possession 
of a certain plot of land by ejecting the 
Defendants therefrom and for recovery 
Of Rs. 300 as compensation for misuse pf 


the lands. Plaintiff's case was that the 
Defendants held the lands as occupancy 
raiyats under him, that the Defendants 
were using Plot No. 1 of the holding for 
preparing bricks by making an excavation 
therein and also for burning bricks by 
making a kiln there, and thus rendered 
the lands unfit for the purpose of the ten- 
ancy, that the Defendants had been served 
with a notice under sec. 156 of the Ben- 
gal Tenancy Act, but inspite of that they 
had been using the land as aforesaid. 
Plaintiff further prayed for a perpetual in- 
junction restraufmg the Defendants from 
making excavations on the land and pre- 
paring bricks thereon. Defendant No. 1 
contested the suit. The defence, inter 
alia, was that no notice was served, that 
the notice was bad in law, that the Plain- 
tiff was neither entitled to get khas pos- 
session nor compensation. 

The notice under sec. 155, Bengal Ten- 
ancy Act was m these terms : — 

“ , . , . Recently you prepared a brick 
field by digging pits on the land of dag 
No. 1 comprised therein and have thus 
rendered the land unfit for the purpose 
for which it is used, and the jamai right’ 
which you had, has accordingly been ex- 
tinguished by your aforesaid act; you are, 
therefore, hereby informed that within 
ifi days from the date of receipt of this 
notice, you shall pay as damages Rs- 300 
for filling up the pits on the said land and 
for causing depreciation of the value thereof 
and shall give up possession of the lands, 
otherwise on the expiry of the term a suit 
will be brought against you for getting 
khas possession of the said land and for 
damages." 

The Court of first instance dismissed 
the suit, on the 19th September 1918, on 
•a preliminary ground, and held as fol- 
lows ; — “ .... Prom the notice Ex. 2, 
it appears that the Plaintiff in this case 
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simply asked for the compensation for the 
misuse and for filling up the excavation 
without requiring the tenant to remedy 
the misuse of the land. It is admitted 
in the notice that the misuse is capable 
of remedy. It was, therefore, the duty 
of the Plaintiff to require the Defendants 
to fill up the excavation within a certain 
tame. Plaintiff’s cause of action would 
have arisen if the Defendants failed to 
comply within that time with that re- 
quest. I must therefore hold that the 
notice is defective under sec. 155 of the 
Bengal Tenancy Act m not asking the 
Defendants to fill up the excavation. As 
such a suit is not to bo entertained unless 
the notice is found to have been served in 
strict compliance with sec. 155 of the Ben- 
gal Tenancy Act and as the notice has 
been found to be defective, Plaintiff is en- 
titled to no relief The suit, therefore, 
must fail. The other issues do not re- 
quire decision as the suit fails on the im- 
portant law point.” 

On appeal by the Plaintiff, the Court of 
Appeal below, on the 11th January 1915, 
reversed the decision of the Munsif and 
sent back the case for trial on the merits. 
The following portion of the judgment of 
the Subordinate Judge will be found 
material to this report : — 

. The lower Court found %ult 
with the notice as the Plaintiff did not 
ask the Defendant to remedy the misuse 
or breach holding that the Plaintiff ad- 
mitted in the notice that the misuse is 
capable of remedy. But the notice does 
not shew any such admission of the Plain- 
tiff and the admission that it would cost 
Re. 300 to fill,up the excavation would not 
be construed that the misuse is capable of 
remedy. It is optional with a Plaintiff to 
admit a misuse being capable of remedy 
or not and that point requires adjudica- 
tion by » Court, so the mare fact that I ha 


Plaintiff did not call upon the Defendants 
to fill up the excavation by that notice 
should not stand in his way and so I find 
that this suit shall go back to the lower 
Court for a decision on the merits.” 

Against this order of remand, the De- 
fendants preferred an appeal (M. A. 
No. 52 of 1915) to the High Court. 
Teunon and Newbould, JJ., dismissed the 
appeal on the 30th November 1917 and 
passed the following judgment : — 

” This is an appeal against an order of 
remand by the Subordinate Judge of 
Jessore. The suit, it appears, was one 
brought under the provisions of sec, 155 
of the Bengiil Tenancy Act. It was dis- 
missed by the trial Court on the ground 
that the notice served under that section 
was defective. The defect alleged was 
that the notice did not require the ten- 
ant to remedy the misuse complained of. 
The decision of the Munsit proceeded on 
the giound that in the notice itself there 
was an admission that the misuse was in 
fact capable of remedy. On appeal the 
learned Subordinate Judge took the view 
that m fact m the notice there was no such 
admission and that the Plaintiff in giving 
his notice proceeded on the view that the 
misuse was m fact incapable of remedy. 
We agree with the learned Subordinate 
Judge m the view he has taken of the 
notice, and that being so, it u clear that 
the notice was sufficient and that the 
Subordinate Judge’s order in remanding 
the case for trial on the merits was a pro- 
per onq. This appeal is accordingly dis- 
missed.” 

After the case went back on remand 
from the lower Appellate Court, the 
Munsif tried it on the merits and found 
that the notice was served, and that the 
misuse was capable of remedy, but with- 
out deciding as to the legality of the notice, 
held that the question was concluded by 
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the earlier decision of the tower Apellate 
Court which was affirmed by the. High 
Court on appeal. The Munsif decreed the 
suit, on the 20th August 1918, allowing 
khas possession, and Bs. 10 as compensa-' 
tion. On appeal by the Defendants, the 
lower Appellate Court reversed the deci- 
sion of the Munsif, and dismissed the suit 
on the 4th November 1919. The learned 
Subordinate Judge held that the former 
.decision did not stand in the way of the 
Defendants rafting the objection as to the 
legality of the notice as that question had 
not been decided previously by the lower 
Appellate Court or the High Court. Atf to 
the legality of the notice hi held as fol- 
lows # 

“ Upon the evidence, 1 find that the 
misuse is ' capable of remedy and that 
when the* notice was issued the Plaintiff 
knew it well that (he misuse complained 
of was capable of remedy. The notice 
shews that the Plaintiff did not ask the 
Defendants to remedy the misuse though 
it was capable of remedy. That being the 
case I must hold that the notice is bad in 
law. The principle laid down in Kali 
Chandra v. Kali Kumar (1) supports the 
view taken by me. Accordingly I find 
that the notice is bad in law and the suit 
is not maintainable.” 

Against this decision of the Subordi- 
nate Judge, the Plaintiff preferred the 
present second appeal to the High Court. 

Dr. Jadunath Kanjilal for the Appel- 
lant. — My submissions are two-fold. 
•Firstly, I submit that the notice was pre- 
viously found by the lower Appellate Court 
and the High Court as legal and sufficient. 
The judgment of the High Court is con- 
clusive on the point. It was not com- 
petent for the lower Appellate Court after 
remand to re-open the said question and 
pome to a contrary deoision. It is not 


open to the Defendants to raise the same 
question again. Beads the previous judg- 
ments. Their Lordships say in that judg- 
ment that the notice was sufficient. 
Secondly, my submission is that the 
notice that was served upon the Defend- 
ants is legal and complies with the re- 
quirements of sec. 155 of the Bengal Ten- 
ancy Act. In the notice a demand has 
been made for compensation for filling up 
the pits. I submit that this implies a de- 
mand for remedying the misuse. 

Babu Surendra Chandra Sen (with him 
Babu Flemejidra Cluindra Sen) for the Be- 
Rpondents. — I submit that the contentions 
of the Appellant are not well-founded. 
The Munsif dismissed the suit in the first 
instance on a preliminary ground that in 
the notice itself there was an admission 
that the misuse was in fact capable of 
remedy, and as the notice did not require 
the Defendant to remedy the misuse com- 
plained of, it was defective. The Munsif 
did not entei into the evidence but based 
his decision on the ground that there was 
an admission in the notice. On appeal the 
Subordinate Judge took the view that in 
fact there was no such admission in the 
notice and hence remanded the case for 
tiial on the ments. On appeal against 
this order of remand the High Court 
agreed with the Subordinate Judge in the 
view he had taken of the notice and held 
that the Subordinate Judge’s order in re- 
manding the case for trial on the merits 
was a proper one, and dismissed the ap- 
peal. The observation by their Lordships 
m that judgment that the notice was suffi- 
cient must be read in reference to the 
context. Upon the view that there was 
no admission in the notioe, their Lord* 
ships said that the notice was sufficient, 
so that the suit could not be dismissed on 
the prehminary ground that there was an 
MfonMMoa witiaMs . dec i ding , the gnaetipn 
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on the merits as to whether upon the evi- 
dence the misuse complained of was in 
fact capable of remedy On the merits it 
has been found now after remand that the 
misuse is in fact capable of remedy. That 
being so, the question arises whether upon 
that state of things the notice served upon 
the Defendants is valid according to the 
requirements of sec. 155 of the Bengal 
Tenancy Act. This is a new question 
which was not decided m the previous ap- 
peal The lower Appellate Court after 
remand was competent to decide this ques- 
tion and, has held m favour pf the De- 
fendants. 

I submit that the notice served is bad 
m law as it does not fulfil the require- 
ments of sec. 155 of the Bengal Tenancy 
Act. Under that section a suit is not 
maintainable unless the landlord, in the 
case where the misuse is capable of re- 
medy, serves a notice requiring the tenant 
to remedy the same. In the notice served 
upon the Defendants there is no demand 
roq uiring them to remedy the misuse com- 
plained of. Hence the notice is not legal 
and as such the suit is not maintainable. 

As to the claim for compensation my 
submission is that it is not sustainable 
inasmuch as that claim can only arise 
when the suit under sec. 155 is held to be 
maintainable. Here the notice being in- 
valid the suit is not maintainable. Fur- 
ther, I may point out that no ground of 
uppeal has been token on the question of 
compensation. I submit that the decision 
of the lower Appellate. Court is oorrect. 

Dr. Jadumth Kmjilal in reply. 

.The Judgment dp the Court was as 
follows,:— 

WooDROPFR. J.~ This apjfeal has taken 
some time but the point is very simple. 
It arises out of a suit brought by the 
Plaintiff against tb* Def|$<i&p&i for re- 


covery of khas possession of certain plot 
of land by ejecting the Defendants there- 
from and for recovery of a certain sum 
of money claimed by way of compensation 
’for misuse of the land. The defence 1b 
that no notice was Berved and that if it 
was served it waB invalid. The point 
which comes before us for decision is this : 
whether the decision of the High Court 
when it made a remand in this matter is 
conclusive. I am of opinion that it is 
not conclusive in the sense in which it 
has been uiged before us by the Appellant 
to-day. The question then is, that being 
so and there being no bar to the decision 
by the Subordinate Judge, whether his 
decision on that particular point with re- 
gard to the notice is correct. He finds on 
the evidence as a question of fact that 
“ the misuse is capable of remedy and that 
when the notice was issued the Plaintiff 
knew it well that the misuse complained 
of was capable of remedy.” Then, after 
referring to the notice, he says tfeal 1 ‘ the 
notice shows that the Plaintiff did not 
ask the Defendants to remedy the misuse 
though it was capable of remedy.” Ac- 
cordingly he holds that the notice was pot 
good in law. As ’regards the claim fCr 
compensation there is no ground of appeal 
nor is it sustainable, the notice having 
been held to be bad. 

In my opinion, the appeal falls and 
must be dismissed with costB and in addi- 
tion one gold mohur for further bearing 
on the 29th March 1922. •• 

Ghosh, J J. — I agree. 

H. C. S. Appeal dismissed with costs. 

* Ob the case being mentioned by the learned 
Vakil for tlie Appellant, the Appeal was again 
heard on 20-3-22. Their Lordships allowed additional 
eostilto the Betposdente for this hearing. 
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Rbf. No. 27 of J.921. 

Ohandua Moban Das 
Makdal and anr., 
Accused, Petitioners, 
v. • 

King-Empkbor, 
Opposite Party. 

Summary trial — Complaint disclosing facto con- 
stituting offences not triable summarily — Process , 
issue of, and triad for minor offence, if legal — 
Procedure — Jurisdiction of Magistrate. 

Where the petition of complaint dis- 
closed the commission of an ojfence under 
sec. 144, I P. C , not triable summarily, 
and there was nothing m the examination 
of the complainant to reduoc the offence to 
one less serious, and the accused was tried 
by the summary' procedure and convicted 
under sec. 447, I. P. C. : 

Held-*-Tfcat the case was not triable sum- 
marily, and the conviction and sentence 
were set aside, and a retrial under the re- 
gular procedure was directed. 

This was a Reference under sec. 438, 
Cr. P. C., made on the 21st February 
1921, by H. C. Maitland, Esq., Sessions 
Judge of Rangpur, recommending that the 
order of Babu Mohit Chandra Ghosh, 
Deputy Magistrate ef Rangpur, Sadar, 
dated the 3rd November 1921, convicting 
the accused under sec. 447, I. P. C., and 
sentencing them to pay fine <rf*Rs. 40 
each, in default, three weeks’ rigorous im- 
prisonment, and directing each of them 
to execute a bond of Rs. 200 to keep the 
peace for a year,, in default, to simple im- 
prisonment for a year 4 under sec. 106, Cr. 
P. C., be revised. 

The facts material to this report appear 
from the order of the learned Sessions 
Judge, dated the 18th February 1921, and 
the letter of Reference, which are given 
below": — 

“ The Appellants have been summarily 
tried under see. 147, 1. P. C., oonvicted 


under that section, fined and bound down 
to keep the peace under sec. 106, Or, P. 
0 . 

Two points are pressed before me. The 
fact is that the petition of complaint clearly 
discloses an offence under sec. 144, 1. P. 
C., and that there is nothing in the com- 
plainant’s examination on S. A. to reduce 
the offence to one less serious and that 
therefore the trial by the summary pro- 
cedure under sec. 447 was illegal. The 
petition of complaint in fact asserts that 
seven persons entered the complainant’s 
lari and behaved in such a manner as to 
shew clearly that they formed an unlawful 
assembly,* one of them being armed with 
a gun There is, further, nothing in the 
examination on S A. to shew any of the 
allegations to be untrue Kailash Ch. Pal 
v Joynuddin (1) is referred to For the 
present purpose that case would appeal 
to be essentially the same as the present 
case It is true 17 or 18 persons were 
there leferrerl to in the complaint, whereas 
here only seven are referred to, and it 
might be said that making allowance for 
such exaggeration as complainants fre- 
quently indulge in there might be a doubt' 
whether so many as five persons took par® 
in the occurrence. There is, however, 
nothing to indicate exaggeration in this 
case The complainant has throughout 
said there were seven persons and most of 
Ins w ltnesses supported him at this trial on 
this point. 

It appears to me therefore that I am 
bound by the authority to which I have 
referred to make a reference in the case. 

The next point is that the order under 
sec 106 , Cr P. C. , is improper, there being 
no expresB finding of facts justifying 
such an order, and this conviction being 
only under sec. 447, 1. P. C., which does 
not of itself import a breach of the peace. 
•Here 'Baidyq^ Nath Majurridar v. Nibaran 

U* 6 N. 26k (1900). 


Tbunoh, J. 
Ghosb, J. 
1921, 
4, April. 
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Ch. Gope (2) is relied on, and here 
again the Magistrate’s order appears to be 
in conflict with the law as laid down in 
that authority. 

For these ieasons I submit this case to 
the High Court with the suggestion that 
the convic’jOD on .summary trial and the 
order undei soc. 106, Cr P. C. bo set 
aside. 

I should like to add a reference to the 
case of Abdul Ah v. King-Emperor (3) 
according to which such a finding as is. re- 
quired by the authority last cited might 
be dispensed with where the evidence is 
so clear that without sufch a finding a 
superior Court such as a Court of revision 
should be satisfied that the offence com- 
mitted does involve a breach of the peace. 
In the present case, it would appear that m 
so far as it is found that there is such 
evidence it must also the more clearly be 
found that the summary trial was inap- 
propriate.*’ 

Holding as above, the learned Sessions 
Judge made the Reference to the High 
Court as follows : — 

“ Under sec 438, Cr P. C , I herewith 
transmit the lecord of the case noted in the 
margin, to be laid before the High Court, 
with the following report * 

L A brief analysis of the case. 

The two accused, one of them armed 
with a gun, and five other persons are* 
alleged to have entered the complainant's 
house and behaved in a highly menacing 
manner. He went inside a hut and 
shouted. Then neighbours came and the 
assailants went away. Summonses were 
issued under sec 447, I. P. C. only and 
the accused were tried summarily under 
that section, convicted and bound down 
under sec. 106, Cr. F. 0. 

2. The order complained for revision. 

I. b* B. 30 Cal. 93 (19093. 

(81 20 0. W, N. 197(1915), * 


The summons under sec. 447 rather 
than under sec. *144. I. P C., and the 
summary trial and conviction under the 
former section, and also the order under 
sec. 106, Cr. P. C. 

3. In what particular portion of that 
order the Court making the Reference con- 
siders an eiroi on a point of law to exist. 

The summonses undsi sec 417 and sum- 
mary trial under that section when the 
complaint eleaily digcloses an offence 
not summarily triable appeal; illegal and 
also probably the orJer under sec. 106, 
Cr P. C. • 

4. The grounds upon which in the opi- 
nion of the Coqjt the order should be re- 
vised 

The grounds are set forth in full in the 
order-sheet Kadash Ch . Pul v Jwjnuddin 
(T) is relied on. 

The explanation of the lower Court is 
submitted herewith " 

Babu Ilemendra Chandra Sen for the 
accused. 

• * 

No one opposed the Reference. 

The Judgment of the Court was as 
follows : — 

This is a Refeience made by the learned 
Sessions Judge of Rangpur under the pro- 
visions of sec. 438, Cr. P C. As is poin- 
ted out by the learned Judge, the complaint 
discloses or alleges the commission of an 
offence, in the case of at least one of the 
accused, punishable under sec 144, I. P 
C, There is nothing, it is further pointed 
out by the learned Sessions Judge, to indi- 
cate that in so far as (he number of persons 
was concerned the case was in any way 
exaggerated. It follows that the case now 
before us was not triable summarily. 

We must therefore set aside the con- 
viction and sentence against winch this 
Reference has been made and direct that' 

[V & 0 . W, N, 252 (190 01 


SO 
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the two accused before us be now refried 
0 

under the regular procedure. The retrial 
will take place in the Court of a Magis- 
trate other than the Magistrate in whose 
Court the conviction now set aside was 
had, such Magistrate to be nominated by 
the District Magistrate. 

The fine, if paid, will now be refunded. 
H. C. S. Conviction set aside : 

Retrial oidcrcd 


FHIVY COUNCIL. 

« 

[Appeal from Allahabad.] 

Lord Shaw. 

Lord Phillimore. 

Sir John Edqb. 

Mr. Ambrr Ali. Chet Ram and ois., 
1^22, ‘ Appellants, 

Heard, *27, February | 

and, 10 and 13, Ram Singh and ors , 
March. Respondents. 

Judgment, 

10, April. 

Hindu'* low —Milukuh Mortgage^ of ancestral 
property^ when binds descendants in absence of nc< en- 
tity and consent — “ Antecedent debt” what is — 
Mortgage [ il t eg ally ' c fleeted,' ij miog snppoi't' subse- 
quent [scdef'as fot “ antecedent debt, ” — il Piovfobh 
gation v \to pay, ij m ises in fatkei's life-time. 

The anlccrdenl da b t for which in the 
absence of justifying necessity a Mil ale - 
shara Hindu can mortgaqe ancestral pro- 
perty without the consent, express or mi- i 
plied, of his descendants who are his 
co-parceners in the pioperty must be 
quite distinct from the debt incurred in 
the mortgage in fact as well as in time 
It must, as laid down m Sahu Ram Chan- 
dra v. Bhup Singh (1), be incurred 
wholly apart from the ownership of the 
joint estate or the security afforded or sup- 
posed to be available by such joint estate. 
Jogi Das v. Ganga Ram (4) referred to 

(I) L. R. 44 1. A. 126 . *. u. 21 0, W. N. 698 
(1917). 

(41 21 0. W. N. 657 ir. 0,(0917), 


A mortgage of ancestral property 
effected by the ancestor without necessity 
and without such consent and not for an 
antecedent debt in the above sense can- 
not, on the principle of “ antecedent 
debt,” form the consideration for a sale 
of such property subsequent to the mort- 
gage. 

The doctrine of ‘‘pious obligation 
cannot be invoiced in the life-time of the 
father of the person sought to be charged. 

This was an appeal from a judgment 
and decree of the High Court, Allahabad, 
d.i ted the lltji March 1919, which varied 
a judgment and decree of the Subordinate 
Judge of Meerut, dated the 31st March 
1916 

The suit, out of which this appeal has 
ausen was instituted by three grandsons 
of Amar Singh to recover possession of 
propei ty transferred by him in 1907, In 
1904 Amar Singh w r ho was the karta of 
the joint family executed a usufructuary 
mortgage of the property m suit for 
Rs. 8,000 in favour of Chet Ram and 
Himmat, and in 1907 he sold his equity 
of redemption to the mortgagees for 
Rs 13,500. Rs. 8,000, part of the sale 
proceeds, was retained by the mortgagees 
m satisfaction of their mortgage and the 
balance Rs. 5,500 was paid over to Amar 
Singh. 

Amar Smgh died in 1909, and in 1915 
the Plaintiffs instituted this suit and 
urged that the Baid mortgage and sale 
were not binding on the family. 

They impleaded their fathers as pro 
formd Defendants. 

The suit came before the Subordinate 
Judge of Meerut who found, that the sum 
of Rs. 8,000 was an antecedent debt for 
which Amar Singh could make a binding 
alienation of the joint family property. 
In regard to (he Rs. 5,500 he decided that 
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there was no proof that it had been 
borrowed for immoral purposes, nor to 
meet any valid legal necessity, and he 
held that the “song cannot, unless the 
money was obtained for illegal or immoral 
purposes, set it aside without refunding 
the amount of the purchase money as the 
purchase money would be a debt which 
on account of their pious duty as Hindu 
sons they would be liable to pay.” In 
the event he decreed the claim in respect 
of a 11 /27th share of the property sold, 
the Plaintiffs to recover possession of 
such share on payment withrti three 
months of the sum of Rs. 5,500 to the 
Defendant vendees. 

From this decree the Plaintiffs appealed 
to the High Court of Allahabad 

The learned Judges of the High Court 
(Rafique and Lindsay, JJ.) were of opi- 
nion that : — 

(1) The mortgage of 1904 could not be 
considered to be an antecedent debt, and 
they say : — 

” Tn appeal to this Corn! it is contended 
on behalf of the Plaintiffs that in view 
of the pronouncement of their Lordships 
of the Privy Council m the case of Saha 
Ram Chandra v. Bhup Singh (1) the 
mortgage of 1904 does not fall within the 

definition of an antecedent debt. 

* * * * * 

It is apparent that the obligation in- 
curred by a father which would be bind- 
ing upon his sons must have two attri- 
butes, namely, first that it must have 
been incurred antecedently to the tran- 
saction in suit, and secondly it must have 
been incurred wholly apart from the 
ownership of the* joint estate or the secu- 
rity afforded or supposed to be available 
by such joint estate. In the present case 
the sum of Re. 8,000 was borrowed by 

(1) L. R, 4* I. A, 120 ! s c. at 0. W. N. 698 
0917). 


Arnar Singh on the security of the joint 
estate There is nothing to show that 
the money was advanced to him on his 
personal credit. In fact on the contrary 
it appears that the mortgage was a usu- 
fructuaiy moil gage under which Amar 
Singh the mortgagor incurred no person- 
al liability Applying, tlieiefore, the test 
laid down m the case of Sahu Ram 
Chandra v. Bhup Singh (1), we find that 
tho mortgage of 1901 cannot be considered 

to he an antecedent debt as defined in the 

* 

said case The point, was again con- 
sidered by their Lordships of the Privy 
Council in the case of Jogi Das v. Canga 
Ram (4). where Lord Haldane interpreted 
the judgment in the case of Sahu Ram 
Chandra v, Bhup Singh (1) as follbws 
* In that case it was laid down in. effect 
that joint property could not be alienated 
as against co-sharers by way of mort- 
gage or otherwise, except for necessity, 
or for payment of an actual antecedent 
debt, quite distinct from tho debt in* 
curred m the mortgage itself, and that in 
consequence the transaction in that case 
could not stand, and it was added that 
the mere circumstance of a pious obliga- 
tion does not validate the mortgage/ A 
similar point arose in the case of Bnj 
Narain Rat v Mangla Piasad (6) decided 
by a Bench of this Court to which one 
of us was a party. It was held in that case 
4 that the mortgage in suit having been 
ostensibly created in order to pay off two 
prior mortgages, that is, debts which 
had been incurred* primA facie on the 
security of ihe joint family property! would 
not in view of the decision m Sahu Ram 
Chandra v Bhup Singh (1) be one created 
to pay off antecedent debts ’ ” 

(1) L. E, 44 L A. 126 ; 8. 0, 21 0. W. N, 698 
(1917). 

(4) 21 0. W. N. 967 (F. 0.) (1917?, 

(6) 17 AIL h, 249 (1919). 
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(2) That the doctrine, of pious obliga- 
tion did not operate as against the grand- 
sons in the life-time of their father. 

“The pious obligation to pay the debts 
of Amar Singh lies upon his sons and not 
upon his grands ms. . . . We there- 

fore find that theie is no pious obligation 
6n the Plaintiffs to pay the sum of 
Its. 5.500 bofoie reeoveung the piopeity ” 
Messrs l)r(i riijjthri , K C and S Ilgam 
'for the Appellants — I accept the principle 
laid down in Saha Ram Chandra v Bhup 
Singh (J) and the sale as such cannot 
stand but the sons are not entitled .to le- 
cover the piopnty without paying the 
faihei\s debt It has been decided that 
a creditor can 'bring to sale the whole 
aneestiitl pioperty it is immateiial wdio 
are the actual owneis m whether sons or 
giandsons aie mteiested in it. 

(hrdharcc Loll \ lianioo hall (7), 
Bhagat Posad v Girja Kocr (8), Badn 
Prasad v Madan 0 Lai (9), Nanomi 
Babuavin \ Modun Mohun (10) and 
Ramasarm Madam v. Ulaganatha 
Goundan (11). Mavne’s Hindu Law, 
paras 301, H00, 312, *321 and 3GG. 

On tlie texts the grandsons are just as 
much bound as the sons even if the sons 
are alive. 

Vyavastlia Ohamlnka (8 C. Siikur) 
(1878), Vol I, pp 238-240 
Sura j Bansi Kocr v. Shco Pioshad 
Singh (12). - 

(l)I.B. 41T. A 126 at p. 134 1 s. c. 21 0, 
W. N. 098 119171. * 

(7) L. R. 1 J. A. 321 at p. 331 j 22 W. R. (P. 
C.i 56, 14 B. Z>. E 187 (1B?4). 

(8) h. E. 15 I A. 99 i s. r. L L. E. 15 Cal 
7l7 OS88) 

(9 I. L. E. 15 All. 75 (18931 

(10) X. E. 13 T. A. 1 : 8. c. I. L, E. 13 Cal, 
21 (1885). 

(IDT. U R. 22 Mad. 49 \F. B.) (1898). 

(12) L. B. C I. A. 88 at p. 104 : 8. c. I. L. R, 

6 Ca\ 148 (1880). 


There is no evidence that the debt was 
contracted for immoral purposes ; and 
where a debt is contracted by a father for 
satisfying Ins own antecedent debt lie 
binds the shares of sons and grandsons 
e\en though the transaction is not for 
the benefit of the family. 

Sahu Ram Chandra v. Bhap Singh (1) 
was onlv intended to exclude cases in 
which the alienation impeached was made 
as seeuiity for the debt alleged as ante- 
cedent, and merely decided that a debt 
prad icalj v contemporaneous w ith an 
alienation was not antecedent The 
Courts in India lane so interpreted this 
decision . — 

Pcda Vcnhinmi v Srccnivasa Dec r 
shatulu (13), Annugham (Unity v. 
Mnthu Konwhm (14) and Kandasami 
Goundcn v Kuppu Mnoppan (15) and the 
point is untouched b\ the later decisions 
of the Board in — 

Naram Prasad v Sarnam Singh (5) and 
Jogi Das v Ganga Rain (4). 

Further, in eqmtv the grandsons w r ho 
mint be presumed to have got the benefit 
of the transaction cannot set it- aside 
without refunding t lie money obtained. 

Muddun Gopal Thakoor w Ram Buksh 
Pandcy (1G) 

A member of the joint family who gets 
a sale set aside acts on behalf of the joint, 
family and is bound to refund the pur- 
chase money so far as he has got part of 
the joint family estate. 

(1) L. E. 44 I. A 126 p. c, 21 C. W. N. 698 
(1917). 

(4> 21 0. W N 957 (P. 0.) (1917#. 

(5) L. E. 44 I. A 168 t s. c. I. L R, 39 All. 
500; 21 C W N 990(1917). 

(13# I. L. B. 41 Mad. 130 (1918). 

(14) T. U E. 42 Mad. 71} (F. B.) (1919). 

(15) I. L, E. 43 Mad. 421 (1919). 

(36 6 W. R» 71 <1863/. 
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Suraj Bansi Koer v. Sheo Proshad 
Singh (12). 

The High Court have said there was 
no debt because the mortgage wafi 
usufructuary. 

This view is erroneous because although 
there is no personal debt for interest yet 
there is an obligation to repay in order to 
recover the property and m this respect 
the Re. 8,000 and the Rs. 5,500 stand on 
the same footing. 

Messrs. Dunne , I\ C . and Dube for the 
Respondents. — This case is concluded by 
SuKu Ram Chandra v. Bhup Singh (1). 

It must be shown that the transaction 
put forward as antecedent is really and 
entirely dissociated with the mortgage or 
sale There could be no pious obligation 
on the giandsons to meet the debt when 
then lather is still alive 

Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw. — This is an appeal from 
a decree, dated the 11th March 1919, of 
the High Court of Judicature at Allaha- 
bad, which varied a decree, dated the 
31st March 1916. 

The suit was brought on the 24th July 
1915, m the Court of the Subordinate 
Judge of Meerut. The Plaintiffs were 
minors and sued through their guardfian, 
Ram Singh. 

No pedigree need be given. It is suffi- 
cient to bear in mind that, Amar Sing 
succeeded on the death of his father, 
Nawal Sing, to a half of Nawal's pro- 
perty. This half, thus ancestral family 
property, was, at the date of the mort- 
gage and sale after mentioned, the joint 
family property of Amar, of his two sons, 

(1) L. B. 44 L A. 126 1 e. o. 21 0. W. N. 668 
<19171 

(12) L. R. 6 I. A. 88 at p, 104 t 8. c. I. L. R. 
6 Cal. 148 (1880J* 


Bharat and Kehar, and of Ram, son of 
Bharat, and Mahabir and Gajraj, the two 
sons of Kehar This ancestral joint un- 
divided estate was thus owned by two 
sons and three grandsons The tw r o sons 
as well as the three grandsons, the Plain- 
tiffs, were all alive at the date of the mort- 
gage and sale after mentioned, and they 
are still alive. Amar, the grandfather, 
died in 1909 

On 23rd March 1901 » Amar executed 
a mortgage over tins family property for 
Rs. 8,000 It is a fact beyond dispute 
that Amar, whom the Subordinate Judge 
finds to hare been a man of extravagant 
hahits, not leading a moial life and 
addicted to drink, inclined this debt for 
his own personal purposes It was, with 
the doubtful exception of Rs 1,000 to be 
piesentlv ref ei rod to, neither incurred 
nor used for family purposes or necessity, 
nor was it an antecedent debt It was 
scheduled upon* the mortgage as “ Re- 
ceived in cash at the village before regis- 
tration, Rs 1,000 Cash at the time of 
registration, Rs 7,000.” (As to the 
Rs 1,000, the High Court has allowed it 
with certain interest as a good charge, and 
the Respondents do not present any cross- 
appeal The item may accordingly be 
dismissed from further consideration). 

In short, Amar treated the property as 
his ow r n and \iolated the wrell-known rule 
of the Mitakshara, under which, as clearly 
laid down in Sahu Ram Chandra v. Bhup 
Singh (1), joint family property “cannot 
be the subject of a gift, sale or mortgage 
by one co-parcener except wdth the con- 
sent, express or implied, of all the other 
eo-parceners Any deed of gift, sale or 
mortgage granted by one co-parcener on 
his own account of or over the joint family 
property is invalid, the estate is wholly 

(1) L. E. 44 I. A. 126 • 8. c. 21 C. W N 698 
(19171. 
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unaffected by it, and it stands entirely 
free of it.” This law has been, in sub- 
stance, repeated again and again. It is 
in entire accord with the ancient texts. 
It was accepted law long prior to Sahu 
Ram Chandra's case (1) — a convenient in- 
stance being Lord Watson’s judgment in 
Madhoo Parshad v. McJuban Singh (2), 
and it has been followed by the cases after 
ref ei red to. 

The exception*- to this lule is where the 
consideration for the transaction is an 
antecedent debt of the vendor or mort- 
gagor. And the judgment of Sir John 
Stanley on this part of the law in Chandra - 
deo Singh v Mata Prasad (3) and ex- 
pressly affirmed by' this Boaid in Sahu 
Ram Chandra v. Phup Singh (1), appears 
to this Board exactly to covei ilie piesenl 
case. 

Before passing from the mortgage, 
however, then Lordships desire to note 
that it was, by its terms,* a usufructuary 
mortgage, and was for the period of ten 
years 'running from its date— that is, from 
1907-1917. It is stipulated that, posses- 
sion and occupation being given to the 
mortgagee — 

u The profits of the mortgaged land will 
be equal to the interest of the amount of 
mortgage until redemption of the moitgage 
. Whenever, after the expiry of ten years. 
I, the executant shall have paid the entire 
amount of mortgage in a lumu sum to the 
mortgagee, T shall get the property mort- 
gaged by me redeemed 1 t hall not have 
Dower to the redemption of the mortgage 
before the expiry of ien yea^s ” • 

Apparently, however, the profuse scale 
of the father’s personal expenditure con- 
tinued, and he was again willing to, put, 
or attempt to put, in jeopardy the joint 

(1) h, R. 44 I, A. 126 fit p. 183 ; s. c, 21 0. 

W N. 698 (1917C 

(2) L. R, 17 I, A. 194 : a c. I. L. R. 18 Cal 

157 (1890), 

(8J I. t. K 31 AH, 176, 196 (F, 11 ) (J9Q9), 


family property. Notwithstanding the 
ten years’ provision of the usufructuary 
mortgage, he (Amar Singh) within three 
years from its dale — namely, on the 16th 
July 1907 — sold his equity of redemption 
in the property to the mortgagees for 
Ks 13,500. In the specification of the 
consideration he ” allowed credit ” to the 
vendees for the Rs. 8,000 obtained from 
the moitgage, and the balance was put 
down ” Received in cash at the time of 
the legistration.” 

Beyond all question with legard to this 
latter sum, hd!re was a sale m fiat defiance 
of the law. 3?or what is not pretended 
to bo any family purpose or necessity, he 
had improperly and illegally sold the 
family pioperty, and such a sale cannot 
stand 

Tins case is singularly clear because it 
is not affected by other considerations 
such as the property having been publicly 
sold * there are no rights of execution- 
creditois or auction-pui chasers to be con- 
sidered. 

But an argument was submitted, sup- 
|K))ted by the judgment of the Subordi- 
nate Judge, to the effect that although 
by the rules of the Mitakshara law a mort- 
gage is at its date an invalid deed in so 
iai as purporting to encumber the joint 
liimfty property, yet when it purports to 
become the consideration for a sale it then 
becomes a just and a legal consideration 
on the principle of “antecedent debt-.” 
The family property could not be affected 
by such an invalid mortgage, but it could 
be sold next year or next day to the mort- 
gagee for an “ antecedent “ debt — namely, 
the mortgage debt itself ! Thus by turn- 
mg the 11 antecedent debt “ simply into a 
debt ” antecedent ” to the sale, the whole 
doctrine of antecedent debt is reduced ad 
absuidum , the principle of tHfe, Mitakshara 
law is cucumveuted, and the rights of the 
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junior members a Hindu family are no 
longer protected but can be easily de- 
stroyed. Their Lordships cannot hold 
that this is in accordance with law. The 
views of the Board have been expressed 
quite recently m Sahu Ram Chandra's 
case (1) and m Jogi Das (4) about to be 
referred to. 

As to the matter of the antecedency of 
debts, it is clear beyond question that the 
antecedency is antecedency to the mort- 
gage itself. And it- is more than that — it 
is disconnection with the mortgage m fact 
as w T ell as m time In no other way can 
the law of Indian joint family property 
protect itself agamst being undermined. 

These sentences from Sahu Ram Chan- 
dra's case (1) may be quoted as paiti- 
cularly applicable to the circumstances of 
this appeal. 

“ In their Lordships' opinion these ex- 
pressions, which have been the subject of 
so much difference of legal opinion, do not 
give any countenance to the idea that the 
joint family estate can be effectively sold or 
charged in such a manner as to bind the 
issue of the father, except where the sale 
or charge has been made in order to dis- 
charge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the joint estate or the security 
afforded or supposed to be available by such 
joint estate The exception being allowed, 
as fcx the state of the authorities it must 
be, it appears to their Lordships to atfply, 
and to apply only, to the case where* the 
father's debts have been incurred irrespec- 
tive of the credit obtainable from immove- 
able assets which do not personally belong to 
him, but are joint family property. In their 
view of the rights of a father and his credi- 
tors, if the principle were extended further, 
then the exception would be mad© so wide 
as in effect to extinguish the sound and 
wholesome principle itse^. namely, that no 
manager, guardian or tru™|^can be entitled 
(I) L. R. 44 1. A. 126 . s. c. 21 0. W. N, 628 
( 1817 ). • 

<4) 81 0. W, N, mi (P< 0.) (1917). 


for his own purposes to (dispose of the estate 
which is under his charge " 

The law thus laid down w r as followed 
in Naraiyi Prasad v. Sarnam Singh (5). 
Further, to employ the r&sum6 made by 
the learned Judges of the High Court — 

“ The point was again considered by their 
Lordships of the Privy Council in the case 
of Joqi Das v Ganqa Ram (4) where Lord 
Haldane interpreted the judgment in the 
case of Sahu lima (hatuha v Blmv Sinqh (1) as 
follows — ‘ In that case it was laid down 
in effect that joint property could not be 
alienated as agamst co-sharers by way of 
mortgage* or otherwise, except for necessity, 
or for payment of an actual antecedent debt, 
r>uite distinct from the debt incurred in the 
mortgage ittielf, and that in consequence the 
transaction in that case could not stand, and 
it was added that the mere circumstance of a 
pious obligation does not validate the mort- 
gage ’ ” 

This body of law is rightly followed and 
applied by the High Court-, and their 
Lordships fully approve of the judgment 
delivered. 

A separate dnd protracted argument 
was laid before the Board to the effect 
that the Respondents, the grandsons of 
Amar Singh, are not entitled to have their 
property without payment against his in- 
valid proceedings by reason of “ pious 
obligation. 0 It is sufficient to say that 
no such doctrine can be invoked in the 
circumstances of the present case. In 
Sahu Rain Ghandia's case (1) a similar 
appeal to the “pious obligation ” doctrine 
was made during the father’s life-time, 
and the point was thus dealt with : — * 
While, the father, however, remains in 
life, the attempt* to affect the sons' and 
grandsons' shares in the property in respect 
merely of their pious obligation to pay off 
their father's debts, and not in respect of 

(1; L. It. 44 I. A. 126 . ». o. 21 C. W. N. 698 
(1017). 

(4) 21 0 W. N. 967 (P. 0.) (1817). 

(5) L. E. 44 I. A. 363 : 8, c. I. L. R. 39 All. 
600 i 21 0. W. N. 920(1017). 
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the debt having been truly inpurred lor the 
interest of the estate itself, which they with 
their father jointly own, must fail , and the 
simplest of all reasons may be assigned for 
this — namely, that before the father’s death 
he may pay off the debt, or after his death 
there may be ample personal estate belong- 
ing to the father himself out of which the debt 
may be discharged In short, responsibility 
to meet the father’s debts is one thing, r.nd 
the validity of a mortgage over the joint 
estate is quite another thing ” 

’ In the present case the doctrine is in- 
voked against grandsons and in the life- 
time of sons. 

Nothing more need be said. The in- 
vocation of the doctrine entirely fails. • 

Their Lordships will linflibly advise 
His Majesty that the appeal should be re- 
fused with costs 

Solicitors • Messrs Barrow, Rogers <0 
Nevill for 'the Appellants 

Solicitor : Mr. II. S. L. PolaK for the 
Respondents. 

G. D. M. 
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Pramatha Nath 
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v. 

The Hon. William 
Arthur Lee, 
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Limitation Ad (IX of 1908), see. 12— Judgment 
of Judge on Original Side, appeal from — Delay on 
the part of Appellant m having the order drawn 
up — Whether entire time taken m obtaining the order 
to be deducted— Practice, not amounting to a Rule 
of Court. , 

In determining what is the requisite 
time referred to m sec 12 of the Limita- 
tion Act, the conduct of the Appellant 
must be considered. No period can be re- 
garded as requisite under the, Act which 
need not have elapsed if the Appellant had 


taken reasonable and proper steps to ob- 
tain the order appealed against. 

The decision in Bani Madhub Mitter 
v Matunciini Dassi ,(1) does not support 
fhe proposition that in determining what 
period is to be deducted m any case, the 
tune actually consumed in obtaining the 
decree is to be regarded. 

On the question whether this was the 
practice, the Judicial Committee on being 
referred to a well-known book on practice, 
observed that it did not appear to be laid 
down in terms so plain and unhesitating 
that their Lordships could rely upon it 
for the purpose of saying that it had be- 
come established as the equivalent of a 
Rule of Court. 

This was an appeal from a decree of 
the High Court at Calcutta in its Ap- 
pellate Jurisdiction, dated the 29th Janu- 
ary 1919, dismissing an appeal from the 
same Court in its Ordinary Original Civil 
Jiuisdietion, dated the 26th July 1918. 

The 6uit out of which this appeal arose 
was instituted by the Respondent as 
Plaintiff for the recovery of rather more 
than Rs. 27,000. 

Owing to the Defendant's failure to 
give inspection of documents his defence 
was struck out, and on the 14th Febru- 
ary 1918, the suit was decided ex parte 
(Greaves, J ), in favour of the Plaintiff 
for'the amount etty'med. 

On the 23rd March 1918 upon the ap- 
plication of the Defendant an order was 
made that the ex parte decree be set aside 
and the suit restored for hearing provided 
the Defendant gave security to the satis- 
faction of the Registrar for Rs. 27,000 
and paid the Plaintiffs costs on or before 
the 10th April 3918. 

The period within which such security 
should be furnished was extended from 
time to time until the 10th May J918. 

(1) I. L. ft. 13 0*1. 104 IF; B.) U8b6). 
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On the 1st July 1918 an application 
way made by the Defendant for an order 
directing the Registrar to accept the 
aecurity offered, and directing the ex parte 
decree to be set aside. 

On the 26th July 1918 the application 
was heard by Greaves, J., and refused as 
Lime barred. 

Against this order of the 26th July 
1918 the Appellant filed a memorandum 
of appeal on the 30th August 1918, and 
Lhe appeal was heard by Sanderson, C. J. 
md Chitty, J. and dismissed on the 29th 
January 1919 on the ground that it was 
barred by limitation under Art.* 151 of the 
1st Schedule to the Limitation Act (IX 
rf 1908). 

In their judgments the learned Judges 
3tated that the Appellant claimed the 
benefit of sec. 12 (2) of the Limitation 
Act which provides that in computing the 
aeriod of limitation prescribed for an 
ippeal the time requisite for obtaining a 
x>py of the order appealed from should 
:>e excluded. They held, however, that 
be was not entitled to claim any time 
inder that provision inasmuch as ho had 
aot presented a copy of the order with 
bis memorandum of appeal but bad ob- 
bamed leave to file it without a copy of the 
arder, and also because he did not apply 
'or a copy of the order until the 9th of 
September 1918. They disallowed a con- 
tention of the Appellant that, as the Re- 
spondent had applied on the 5th or 6th of 
August 1918 to have the order drawn up, 
md as the draft of the order had been 
served on the Appellant on the 7th August 
md approved by him on the 16th August, 
md signed by the master on the 28th 
August, and filed on September 3rd by 
;he Respondent, he was entitled to deduct 
shat time. They saw no cause for grant- 
ing an extension of time for the appeal 
or which the Appellant had also asked* 


From this decision* the Appellant ap- 
pealed to His Majesty in Council. 

Messrs . A. M. Dunne , K. C. and 
Macaskie for the Appellant contended 
that *the appeal was withm time. Sec. 
12 (2) of the Limitation Act provides for 
the exclusion of time occupied in obtain- 
ing a copy of the decree. 

* The Appellant was not competent to 
apply to have the order drawn up for four 
days. (Chap. XVI, r. 27, Rules and 
Orders of the Supreme Court). » 

He was actually unable for one reason 
or another to obtain a copy of the order 
until the 3rd September. The period 
between 7th Auguot and 3rd September 
must therefore be excluded. 

This is an invariable Rule of practice in 
Calcutta and is supported by judicial 
authority. 

Bani Madhub Mitter v. Matungim 
Dasst (1). 

Hechle’s Rules and Orders, 2nd Kd , 
p. 389. 

Mr. K. B. Raikes for the Respondent 
was not called upon. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Buokmasteu — The Appellant in 
this case is the Defendant m a suit which 
the Respondent instituted by a plaint filed 
on* the 24th June 1916 The various 
stages in the litigation are set out in de- 
tail m the judgment of the Chief Justice 
in the Appeal Court at Calcutta*, and it 
is unnecessary that they should be re- 
peated. Among* these there was a decree 
made on the 14th February 1918, decree- 
ing in favour of the Respondent and 
against the Appellant the sum of 
Rs. 27,443. Application made by the 
Appellant to Mr. Justice Greaves to set 

„ U> f* Ii R. 13 0*1. 104 (F. BJ (13861. 

Reported 33 0. * < >N* W8 (1919), f 

21 
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that decree aside was refused on the 26th 
July 1918. The Appellant desired to ap- 
peal from that refusal, and he produced 
his memorandum of appeal before the 
Court on I he 30th August of that year, on 
the eve of the Court rising for the vaca- 
tion. 

By r. 3 of Chap XXXII of the Rules of 
the High Court of 1914, it is provided 
that every memorandum of appeal shall 
l>e accompanied by a copy of the decree 
oi ordeV appealed from, and witK this rule 
the Appellant did r\ot comply The 
memorandum of appeal was, however, 
admitted without the order, subject to all 
objections that might be raised on the 
hearing which took place on the 29th of 
January 1919 It was then decided by 
tlie High Court that the appeal was out 
of time, and it is from that judgment 
Hint the present appeal has been brought. 
Tint Iho notice of appeal was out of time, 
in fact, is beyond dispute, for the period 
of appeal is twenty days from the date of 
fh' A decree or order which it is sought to 
impeach and that period expued on the 
15 f h August 1918 But thoie is a provi- 
sion contained in sec. 12, sub-scc 2, of 
the Limitation, \et of 19(38, which pro- 
vides that in computing the time for ap- 
peal there shall be excluded tKe time 
requisite for obtaining a copy of the do- 
nee. The Appellant's contention is that 
the time “requisite” within the mean- 
ing of that sub-section is the time which, 
in lire circumstances of the case, is ac- 
tually occupied in obtaining the decree, 
and that, so regarded, the time that ought 
to be deducted here is mote than sufficient 
to rectify the delay. 

The facts with regard to that matter 
are these * — After the order had been 
made on the 26th July no steps were im- 
mediately taken by the Plaintiff to have 
the order drawn up, but aftet the lapse 


of four days it was competent to the L< 
fendant to apply for that purpose. Th 
four days elapsed and nothing was don* 
On the 6th August application was mad 
by the Plaintiff to have the order draw 
up, and on the 7th August the draft ( 
the order was sent to the Appellant. Th 
order was simplicity itself, but the Aj 
pellant only returned the draft on the 16t 
August On the 28th August it ws 
signed, and on the 3rd September it wa 
filed by the Plaintiff. 

Now the learned Judges in the Appei 
Court haw held (hat m determining wlui 
is the requisite time referred to in sec 1 
of tlie Limitation Act the conduct of th 
Appellant must be considered, and thei 
Lordships think that in so determining 
they have lightly regarded the statutor 
provision In their Lordships' opinion 
no period can be regarded as requisit 
under the Act winch need not hav 
elapsed if the Appellant had taken reason 
able and proper steps to obtain the ordei 
Tn the present case he took none, and th< 
periods between the 30lh July and tin 
6th August, and again between the 7tl 
August and the 16th August, which wen 
within the Appellant’s control, are suflfi 
cientlv great to prevent the Appellan 
saying that the tunc that did elapse miifl 
ha\e elapsed even if he had acted will 
reasonable promptitude. 

It is then urged that there is an author 
ity, decided in 1886, which has been tin 
origin of a practice undeviatingly follow e< 
by the Courts m Calcutta in the mterpre 
tation of the statute, and that practice 
said to be that in determining what is th< 
time requisite which may be deducted yo 
are, in all cases, to look at the time thJ 
has actually elapsed in obtaining the orde^ 
Their Lordships are unable to see h<^ 
this decision, Bani filadhub Mitter * 
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Matungini Dassi (1), can have been so 
misunderstood. In that case judgment? 
was pronounced on the 17th July 1883, 
and the decree was signed on the 23rd 
July, so that only six days elapsed 
between the pronouncing of the judgment 
and the signing of the decree. It would 
be impossible for anybody to suggest that 
that yyas an unreasonable time Again, 
the application for the copy was made on 
the 3rd August, and it was obtained on 
the J 1th August ; another eight days 
elapsed there for which the Appellant need 
not be held icsponsible. All tliat that case 
decided was that those two periods of 
time, one of which was prompt and effec- 
tive and the other of which the Appellant 
might not have been able to control, ought 
to be deducted fiom the length of time 
between the decree and the lodging of the 
memorandum. It ceitamly does not sup- 
port the pioposition that m determining 
what period is to be deducted in any case 
the time actually consumed in obtaining 
the decree is to be regarded Their Lord- 
ships have been referred to a well-known 
book on practice which, it is said, shows 
that that is the practice, notwithstanding 
the limited character of the judgment , 
but even there it is impossible to find this 
piactice laid down in terms so plain and 
so unhesitating that their Lordships could 
rely upon that authority for the purpose 
of flaying that it has become established 
as the equivalent of a Rule of Court. 

Their Lordships think that the Appel- 
lant here is wrong, for the reason stated, 
which they regard as forming the founda- 
tion of the judgment appealed from. 

For these reasons their Lordships will 
humbly advise His Majesty that this ap- 
peal should be dismissed with costs. 

Solicitors : Messrs. J. J. Edwards & Go . 
for the Appellant. 

(1) I. L. R, 18 Gal. 104 (F. B ) (1886). 


Solicitors : Messrs Walhms and Hunter 
for the Respondent. 

Gr. D. M. Appeal dismissed !». 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Decree 
N o. 86 of 1920. 

Mookerjee, J. 

Cuming, J. Gajendra Nath Dey, 

1922, Appellant, 

Heard, 17, Fcbru- j v. 

ary & 8, March! Moulvi Ashraf 
J udgment, IIossain, Respondent 

6, June. 

Lease oj wakf pioperty fo) ten yea m by mutwalb, 
with a covenant foi pnpetmd inuwal fu tnuilar 
penodft, validity of— Lessee holding urn a fin ‘'npi.y 
of suck loose, status of — Acquisition of th" statu* of 
perpetual tenant at a ted lent to the d<ti uncut of 
wakf estate —Aden so possession u gainst a rt&ipous 
endowment — Tenant holding over undo a tocenant 
for renewal but imthout actual icnewal of 
when m the same position as if the lease had be* n 
renewed . * 

A mutwalli granted a lease of some wakf 
property for ten years with a covenant for 
perpetual renewal , after the expiry of the 
term , for additional terms of ten years at a 
time , After the expiry of the term the ten- 
ant held over hut no fresh lease was exe- 
cuted , and when the land carm ta he 
acquired by Government , the lessee claim- 
ed that , by virtue of the covenant for 
perpetual renewal , he must be deemed to 
hold under a permanent lease at a fixed 
rent t so that the landlord was not entitled 
to anything beyond thq capitalised value 
of the rent : 

Held — That under the Mahomedan 
law the lease for a term of ten years was 
prun& facie in excess of the authority of 
the mutwalli and was liable to be annulled 
as, unlawful , unless established to be for 
the benefit of the wakf which had not been 
done in this case. 
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Rujat A hi v. 

Dalrymple v. 
to. 

That when in pursuance of an agree- 
ment to transfer property , the intended 
transferee has taken possession , though 
the requisite legal documents had not been 
executed , the position is the same as if the 
documents had been executed , subject to 
the all important proviso that specific per- 
formance^ can be obtained between the 
parties to the agreement, in the same 
Court and at the same lime as the sub- 
sequent legal question falls to be deter- 
mined 

But no Court of equity will grant speci- 
fic performance whcie a trustee has en- 
tered into a contract for a lease which is 
m access of Jus power , or has entered into 
a covenant for renewal which is ultra vires. 
In the present case , as the covenant foi 
renewal could not be specifically enforced , 
the lessee on the expiry of the lease , held 
over , under see 116 of the Transfer of 
Property Act read with sec. 106 , as a ten- 
ant from month to month . 

Walsh v Lonsdale (3), Foster v. 
Reeves (4), Shyam v. Dinesh (6), Hari- 
i'ada v. Nirod (8)', Harnett v. Yeildjng 
(18), Khulna Loan Co. v. Jahir (28) and 
several other cases referred to. 

Held, further — TJiat where the Mana- 
ger of a religious endowment had granted 
a permanent lease in excess of his author- 
ity , the possession of the lessee was not 
adverse to the endowment during the life 
of the head who granted the lease , 
and so the lessee did not acquire the 

(1I5W IL 158(1865). 

(2) [1858] Bong. & 0. A, 580. 

13) L R 21 Ch. Div, 8 (1882). 

14) [1892] 2 Q. B* 256. 

16 31 0. L. h 75 (19191 

(8) 33 C. L, J. 437 11920'. 

(18) £1805] 2 Sch. & Lef. 548, 550 ; 9 R. R. 98, 
(28* 24 lnd Cas. 209 (19141 


status of a permment lessee by adverse 
possession for twelve years from the date 
of the lease. 

Vidya Varuthi v. Valusami (32) fol- 
lowed. 

Magdalen College v. Attorney-Gene- 
ral (33) and other cases referred to. 

This was an appeal preferred on the 
1st of May 1920, against the decree of 
S, C. Banerjee, Esq., President in the 
Court of Calcutta Improvement Tribunal, 
Calcutta, dated the 24th of January 1920. 

The factfj of the case out of which the 
present appeal arose are as follows : — 
One Eakhal Chandra in 1880 took a 
lease of some wakf land for ten years from 
the mutwalli and executed a kabuhyat , in 
which was embodied a covenant for the 
renewal of the lease for a period of ten 
years after the expiration of the term 
granted by the lease, and which also con- 
tained a stipulation that if the land should 
be acquired by the Government the 
lessor alone would get the compensation 
for the land and the lessee would take the 
compensation for the brick-built struc- 
ture. The lease was renewed in 1891 by 
the same mutwalli , and in 1901 by his 
successor-m-office, on substantially the 
same terms. The term of the last lease 
expired in 1911, and though the tenant 
continued in occupation, no fresh lease 
wa& granted up to the time when the land 
was notified for acquisition by Govern- 
ment. When (he land was acquired the 
lessor claimed the entire compensation for 
the land under the terms of the lease and 
the lessee contended that, by virtue of 
the covenant for perpetual renewal, he 
must be deemed to hold under a perma- 
nent lease at a fixed rent, so that the 
landlord was not entitled to anything be- 
(32) h. R, 4* I. A. 302 1 3. c. J. lt. R. 44 Mad. 

sal 1 20 o. 537 a 
m a h. h. v . 62 ; m & 


Dm v. Motrnvi Ashraf Hobbain. 

Zum6broo0DEEn (1) and 
Kuoondekar (2) referred 
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yond the capitalised value of the rent. 
The President of the Improvement Tribu- 
nal held that the lease was not operative 
as a permanent lease of the wakf land and 
that, at the date of the acquisition, \he 
lessee had no higher status than that of 
a tenant from month to month and that 
he did not by lapse of time acquire the 
status of a permanent tenant at a fixed 
rent to the detriment of the wakf estate. 
The lessee thereupon preferred the pre- 
sent appeal to the High Court. 

Babu Nagerldra t Nath Ghose for the 
Appellant. 

Mr. Smha and Mr A. K Fazlul Huq 
and Babu Sachindra Prasad Ghose for the 
Respondent. 

The Judgment of the Court was as 
follows : — 

Mookerjbk, J — This appeal is directed 
against the decision of the President of 
the Calcutta Improvement Tribunal in a 
case for apportionment of compensation 
in respect of the land acquired for the 
Calcutta Improvement Trust under a 
declaration published on the 27th March 
1918, The rival claimants are the lessor 
and the lessee of the disputed property. 
The President has decided that the lessor 
is entitled to the entire compensation 
money awarded for the land. The lessee 
has consequently appealed to this Court. 

The President has found that the land 
in question was valid wakf and that the 
lessor was the mutwalli. No serious at- 
tempt has been made in this Court to 
controvert this conclusion. The evidence 
shows that the rents and profits have 
been for many years appropriated to de- 
fray the expense of a mosque, and the 
property is described throughout as wakf 
in all the relevant documents. Tile case 
must consequently be decided on the 


footing that the land acquired was a valid 
wakf „ 

On the 14th April 1880, Rakhal Chan- 
dra De, the father of the present lessee, 
who had already been a tenant in occupa- 
tion on a rent of Rs. 22 monthly, took 
a lease of the land from Abdul Aii 
mutwalli and executed a kabuhyat in his 
favour. A premium of Rs. 60 was paid, 
the rent was fixed at Rs. 23 monthly, and 
the tenancy, it was provided, would last 
for a term of ten years from the 12th April 
1880 *to the 12th April 1890. The 
kabuliyat embodied a covenant for the re- 
newal of the lease for a period of 
ten years after the expiration of the term 
granted by the lease, and stated expressly 
that if the land should be acquired by the 
Government the lessor alone wdhld get 
the compensation for the lknd and the 
lessee would take the compensation for 
the brick-built structure. The term of 
the lease expired and the lessee held over. 
On the 27th* January 1891, Abdul All 
mutwalli . the landlord, again granted 
a lease to Rakhal Chandra l)e, on a rental 
of Rs. 23 a month and for a term of ten 
years from the 13th January 1891 to the 
13th January 1901. The patta repro- 
duced the provision of the earlier lease for 
distribution of compensation money m the 
event of acquisition, and further con- 
tained a covenant that on the expiry of 
the term a fresh settlement would be made 
at a proportionate rent. The term ex- 
pired and the tenant again held over. On 
the *9th Marph 1901, a fresh patta was 
granted by mutwalli Ashraf Hossain (who 
had meanwhile succeeded to the office) to 
Rakhal Chandra De on a monthly rent of 
Rs. 23 and for a term of ten years from 
the 14th March 1901 to the 14th March 
1911. The patta stated that if it 
should be necessary for the Government 
to acquire the land, the lessor would 
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take the compensation for * the land 
in accordance with the rules, while the 
lessee alone would get the compensation 
paid for the building. There was further 
a covenant that the lessee would be en- 
titled, on the expiry of the term, to get 
fresh pottos for ten years at a time on a 
rent of Rs. 23 monthly and thus remain 
in possession with heirs m succession. 
The term of this lease expired on the 
14tli ‘March 1911 and though the tenant 
continued in occupation, no fresh lease 
had been grantod up to the time *of the 
acquisition. The lessor now claims the 
entire compensation under the ^ terms of 
the lease; the lessee, on the other 
hand, contends that .by virtue of the 
covenant for, perpetual renewal, he 
must be deemed to hold under a perma- 
nent lease at a fixed rent, so that the 
landlord is not entitled to anything be- 
yond the capitalised value ot the rent. 
In reply, the lessor uigts that if the legal 
effect of the covenant lor renewal be to 
transform the lease into a perpetual grant 
at a fixed rent, the lease does not bind 
the wakf estate because created by the 
mutwalli in excess of his authority. The 
President has held that the, lease is not 
operative as a permanent lease of the wakf 
estate and that, at the date of the ac- 
quisition, the lessee had no higher status 
than that of a tenant from month to 
month. lie has further held that the 
lessee did not by lapse of time acquire 
the status of a perpetual tenant at a fixed 
rent to the detriment of the fc wakf estate. 

It is well settled that a mutwalh should 
not lease wakf property, if it be agricul- 
tural, for a term exceeding three years, 
and, if non-agricultural for a term exceed- 
ing one year, unless he is expressly 
authorised by the deed of wakf to do so, 
or, where he has no such authority, un- 
less he has obtained the leave of the Court 


to do so Tyabji (Mahomedan Law, sec. 
502) states that where the wakf property 
consists of a house dedicated to the poor 
or other charitable object the mutwalli 
may validly grant a lease of it for a year, 
and where it consists of lands, he may 
validly grant a lease for three years, pro- 
vided that where the mutwalh purports to 
grant a lease for a longer term than a 
year or three years respectively, it is not 
void but voidable This is m accord with 
the statement m Baillie (Mahomedan 
Law, Vol. 1, p 606): 4 4 When the 

Superintendent .of a \ wakf has let a man- 
sion appropriated for the poor ioi more 
than a year, the lease is unlawful In 
the absence of any condition, the approved 
doctrine is that the lease of estate in land 
may be decreed to be lawful for three 
years, unless it be for the benefit of the 
waif to annul them , and that with re- 
gaid to leases of other property, they 
should be decreed to be unlawful when 
they exceed one year, unless at be for the 
benefit of the wakf to sustain them. But 
this vanes with the change of places and 
times. This is approved for the fatwa.” 
Substantially to the same effect is the 
statement by Sir Ronald Wilson (Anglo- 
Mahomedan Law, sec. 337). The origi- 
nal authorities collected by Ameer Ali 
(Maliamedan Law, Vol I) show that the 
limitation with regard to the duration of 
a lease, imposed by the earlier jurists in re- 
spect of wakf property, has been gradually 
modified, and the rule now stands in a 
much more elastic form than when it was 
first enunciated. 

In the Fataweci Kazikha which is one 
of the earlier authorities, it is stated in 
substance that "where the wakif has 
made no provision m the document of 
wakf (about the grant of leases in respect 
of the wakf property) the mutwalh has a 
discretion to do what is proper and to the 
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advantage of the poor (in other words, the 
beneficiaries), subject to the condition 
that he should not lease a house for a 
longer term than one year, for a long lease 
is apt to give rise to the idea that the 
lessee is the owner And he may* not 
give a longer lease of land than is neces- 
sary for purpose of cultivation. Should 
the wakf have imposed a condition that 
the land shall not be leased for more than 
one year, and people are not willing to 
take such a short lease, and it is to the 
advantage of the boneficianes to lease the 
pioperty for a longer period, the Kyyum 
(the mutwalh) cannot ajt contrary to the 
condition in the wakf and give a longer 
lease, unless he submits the matter before 
the kazi who can sanction a longer lease 
on the ground that it is to the advantage 
of flic wakf, for the kazi is the supervisor 
over (the interests of) the poor, the ab- 
sent and deceased per8ons. ,, 

“And should the wakif have provided 
m tlie document of wakf that the mutwalh 
shall not giant a lease for more than a 
year unless it is for the advantage of the 
poor (the beneficiaries), in which case 
he (the mutwalh) may do so himself (i.e , 
of his own authority) if he considers it 
expedient, and it does not require being 
taken to the Court of the kazi , for the 
wakif has (already) given him the power.” 

” In case the mutwalli has created a 
lease for five years. Sheikh Abdul Kassim 
of Balkh has declared that it would not be 
valid over a year, unless some need has 
arisen for expediting the rent ; but says 
the jurist Abu Baker Mahommed-bil-al- 
Fazl that he does not consider such a lease 
should be held to be void, but the Hakim 
(Judge) should take note of it, and if if 
is to the injury of the wakf he should 
cancel it.” 

” Abu’l Hassan alias Sugdi has ex- 
pressed the same yiew. And it Is stated 


from the jurist Abu Lais that where the 
wakif had imposed no condition against 
a lease being granted for more than 
a year he permitted it to be given for three 
years, irrespective of the question whe- 
ther the property was house or land. It 
is reported from Imam Abu Hais Bokhari 
that he permitted the lease of land for 
three years. But there is a difference of 
opinion regarding (the effect of) a lease 
for more than three years; the majority 
of the jurists of Balkh have held that such 
a lease is not valid/ whilst others have 
declared that it is to be submitted to the 
kazi , so that he may cancel it, this doctrine 
the jurist Abu Lais has adopted,” 

In tlie Durr-ul -Mukhtar, the rule is 
‘given a more compendious form. ” Any 
condition imposed by the wakf regard- 
ing the leasing of wakf property must be 
followed, and the Kyyum { mutwalli ) can- 
not act contrary to it, blit the kazi may, 
for to him appertains the supervision over 
the interests of the poor, the absent and 
deceased people. So, wheie the wakf 
has left indeterminate the period for which 
a wakf property may be leased, some 
(jurists) have said, the Kyyum has a 
general discretion as to the length of the 
term , whilst others have said, the limit 
should be one year in all cases. And the 
fatwa is with regard to a year for (the 
lease of) houses and three years in respect 1 
of land, unless expediency is opposed to 
this, and expediency varies according to 
time and locality.” 

The author of the Radd-ul-Mukhtar in 
commenting on the above passage m*»kes 
an important statement on the authority 
of the Fatawal Kari-ul-Hedaya : " When 
the repairs of the wakf premises cannot 
be effected without letting (some portion 
of) it, the matter must be placed before 
the Judge who can direct the grant of a 
lease long enough for that purpose.”- 
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The view thus indicated was adopted the subsequent legal question falls $o be 
by this Court in Sujat AH v. iumeerood- determined. We need not here eiu- 
deen (1), where a lease in perpetuity at a phasise the circumstance that specific per- 
Bxed rent , granted by a mutwalh in respect formance could not be obtained before the 
of wakf property, was declared void, even Calcutta Improvement Tribunal ; cf. Fos- 
on the supposition that the office of the ter v. 7 leeves (4) and Angel v. Jay (5). 
mutwalli was hereditary, and the contrary Apart from this, reference may be made 
view adopted in Dalrymple v. KhoOnde- to the decision in Shyam Kishore v. 
kar (2) was pronounced to be unsupported Dtnesh Chandra (6), which reviews the 
by any authority and unsound in prin- earlier decisions from Bibi Jawahir 
ciple. Kumari v Chhatcrput Singh (7). As was 

In Ifche case before us, each of the three minted out in Haripada v Nirod Krishna 


successive leases for a term of ten years 
was primA facie in excess of the authority 
of the mutwalh and was liable to be 
annulled as unlawful, unless established 
to be for the benefit of the wakf which has 
not been done in this ease The conten- 
tion that the , lease granted on the 9th 
March 1901 for a term of ten years with 
a perpetual covenant for renewal should be 
interpreted as a permanent lease at a fixed 
rent and should be deemed operative 
against the wakf is manifestly untenable. 
The lease has not in fact been renewed ; 
but the lessee invokes the aid of Walsh v. 
Lonsdale (3) and urges that this is im- 
material for, m equity, he is precisely in 
the same position as if the lease had been 
renewed. This argument is fallacious. 
No doubt, it is well-settled, as the result 
of a long series of decisions in this Court, 
that when in pursuance of an agieement 
to transfer property, the intended trans- 
feree has taken possession, though the re- 
quisite legal documents had not been exe- 
cuted atid registered, the position is the 
stole as if the documents had been fixe- 
cutecl, subject to the all important proviso 
that specific performance can be obtained 
between the parties to the agreement, in 
the same Court and at the same time as 

(1) 5 W. R. 158 (1865), 

WM18&8] Be&g. 8. 1). A. 586. 

' • Ml*. %n iwt, mm. , 


(8), the result of these cases may be reach- 
ed either by the application of the doctrine 
of part pei formance enunciated m Maddi- 
*on v Alder son (9), which was followed 
by the Judicial Committee in Mahommcd 
Musa v Aghore Kumar (10), or by the 
application of the rule in Walsh v. Lons- 
dale (3) The doctrine of part perform- 
ance is clearly of no avail to the Appel- 
lant For, assuming with Baggallay, L. 
J , Aldcrson v. Maddison (If), that mere 
retention of possession is not m itself suffi- 
cient to constitute part performance, 
though the contrary view has been some- 
times favoured, Lanyon v. Martin (12), 
and assuming further that special cir- 
cumstances must be established to show 
that it is necessarily referable to an agree- 
ment for a lease or contract for renewal, 
Dowell v, Dew (13), such contract for re- 
newal ipust be enforceable in a Court of 
equity Nor is the rule in Walsh v. 
Lonsdale (3) of greater efficacy to the Ap- 

(3) L. B. 21 Oh. Div. 9 (1882), 

(4) [1892] 2 Q. B. 255. 

(6] [1911] 1 K. B. 667. 

l6) 31 0. L. J. 75 (1919 . 

( 7 * 2 0 L J . 948 (19061 

(8) 33 0. L. J. 487 (1920j. 

0 467 (1883/ 

(10) L. R. *2 I. A. 1 : s. c. r. L. R. 42 (3*L 
801 , 19 0. W. N. 260 (1914). 

(11) 7 Q. B. D. 174(178)11881). 

ilf) 18 L. B. Ir 887 (1884), 

(18) 1 Y. A0. 0. 0. 345 j 57 R. Am (Iftftfc 
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pellant, unless the contract for renewal 
is valid and operative. For, though on 
the assumption made in Secretary of 
State v. Forbes (14), Lani Mia v. Mahom- 
med Yasen (15), Secretary of Stale v. 
Digamber (16) and Secretary of State v. 
Siba PtoscuL (17), the position of a lessee, 
who has always been ready and willing to 
accept a renewal on proper terms, is the 
same in equity, as if a proper lease has 
been granted, it is essential that the cove- 
nant for renewal should be such as may 
be specifically enforced. In the case 
before us, the lessor was not competent 
to grant a lease of this description It 
cannot be disputed that no Court of equity 
will grant specific performance where a 
trustee has entered into a contract for a 
lease winch is in excess of his power or 
has entered into a covenant foi renewal 
which is ultra vires. In Harnett v. 
Y eliding Q8), Lord Itedesdale, L C , 
said that the party who comes into equity 
for a specific peiformance, must show 
that m seeking the performance, he does 
not call upon the other paily to do an act 
which he is not lawfully competent to do, 
for if he does, a consequence is produced 
that quite passes by the object of the 
Court in exercising the jurisdiction, which 
is to do more complete justice , if a p irty is 
compelled to do an act which he is not 
lawfully authorised to do, he is exposed 
to a new action for damages at the suit 
of the person injured by such act. To the 
same effect is the decision of the House 
of Loids in Byrne v. Acton (19), where 
it was held that a tenant for life, who had 
agreed to grant a lease for thirty-one 
years, in excess of his power which was 

(U) 16 0. u Jr.*2l7*(i9i‘J). 

151 20 0. W. N, 948 (1916) 

(16) 27 0, L. J. 448 (1917), 

(17) 27 0, L. J. 447 (1917). 

(18, [1805] 2 Seh, A Ut 548, 658 ; 9 E R. fcfl. 

(19) [1721] 1 Brown P. O. 186, 


limited to the grant of leases for twenty 
years or ihaee lives, was bound to grant 
such a lease as was warranted by the 
power. Ag^in, in Bellringer y. BeTgrave 
(20), Knight Bruce, V. C., referred to 
Mortlock v Buller (21) and Ord v. Noel 
(22) and ruled that the Court would not 
interfere for the purpose of performance 
of a covenant for renewal such as would 
enable or assist parties to commit a breach 
of trust This view has been repeatedly 
followed in this Court, see, .for instance, 
Baikuntha v Sibdas (23), Sarbcsh Chan - 
dra v. Kshetrapal (24), Mott Das v. 
Maihusudhan (25), Narayan v Akshoy 

(26) , Mahommcd Esmat v. Nanda Dalai 

(27) apd Khulna Loan Company v. Jahir 
Goldar (28) The conclusion follows that 
m this case the covenant for renewal could 
not be specifically enforced. Consequently, 
when upon the expiry of the lease, granted 
on the 9th March 1901, the lessee held 
over, the lease was, under sec. 116 of the 
Transfer of Property Act, read with see 
106, renewed fiom month to month. 
Trailakhya v Sarat (29), M a mini y Naud - 
lal (30), see also Claylon v Blakey (31). 

As a last resort, the Appellant has con- 
tended that as lie always professed to hold 
as a permanent lessee, he acquired such 
status by adverse possession for twelve 
years from the date of the last lease. This 
contention is clearly opposed to the deci- 
sion of the Judicial Committee in Vidya 

(20, 1 DeG. & Sm. 63 1 7o R. R. 38 (1847). 

(21) [1804] 10 Ves, 292 * 7 R R. 417. 

(22V [1820] 6 Madd. 438, 21 R R. 328. 

(23) 2 0. L. J. 321 (19041. 

(24) 11 0. L. J. 340 (1910) 

(25) 1 W. R. 4 (1864). 

f26' T n. R 12 Cal |158 H8851 

(27) 16 Ind Caa, 390 (1902*. 

(28) 24 Ind. Cas. 209 1914). 

(29) I. L. R. 32 Cal. 123 (1904). 

{80) 22 Bom. I«. R. 133 (1919), 

(31) R T. R 3 ; 4 R. R, 575 (1798). 
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Varuthi v. Valusami (32), which shows [CIVIL APPELLATE JURISDICTION.] 
that where the manager of & religious en- Appeal from Appellate Decree 
dowmont had granted a permanent lease No. 2449 or 1919. 


m excess of his authority, the possession 
of the lessee was not adverse to the endow.* 
ment during the life of the head who 
granted the lease. The case before us 
has no analogy to the decision of the 
House of Lords in Magdalen College v. 
'Attorney-General (33), which was applied 
ip Attorney-General v. Davey (84), it 
rather falls within the rule recognised by 
the House of Lords in Magdalen Hospital 
v. Knotts (36), namely, that if any rent 
has been ’•escrved and received, however 
small, the legal relation of if tenancy from 
year to year has been created, and the 
statute of limitations cannot have run 
We hold ‘ accordingly that the President 
has correctly concluded that at the tinw 
of the acquisition, the lessee was a ten- 
ant from month to month and that his 
claim to appropriate what ih in substance 
the corpus of the ivakf s state has no legal 
foundation 

The result is that the decree of the 
lower Court is affirmed and this appeal 
dismissed with costs We assess the 
hearing fee at one hundred rupees The 
costs will be paid by tfie Receiver out of 
the estate in his hands. 

J. N. R Appeal dismissed 

(32) L. Jl . 48 I. A. 302 • 8 c. I L. R. 44 Mad 

831 1 26 0. W. N. 587 f1»211 

(33) 6 H. U. 0. 82 j 108 E B. 62 11857) 

(34) 4 DeG. & J. 136 i 124 R. R 194 (1859) 

(86; It. R. 4 A C, 824 (1875). 


Raj Kumahi Bose 
Choudhcbas), Defend- 
Chattbrjea, J. ant, Appellant, 

Panton, J. ^ 

*921, Sorenpba Nath Quha 
6, May. Obocdhubi, Plaintiff, 

Respondent 

Abatement of rent , m respect of leased out land 
of winch tenant got no povsemon— Limitation — 
A cq aie&cence— Presumption 

A tenant is * entitled to abatement of 
rent in respect of leased out land of which 
he did not obtain possession. 

Although the question of limitation docs 
not arise in connection with the plea of 
abatement f the question of acquiescence 
and the presumption arising from such 
acquiescence may arise . 

Ii\M NArain Chakrabarty v Poolin 
Behari Lall Singh (1) tefnred to. 

This was an appeal against the decree 
of Babu Narendra Nath Babin. Subordi- 
nate Judge, 1st Court of Zillah Bakergunj, 
dated the 20th of August 1919, affirming 
the decree of Babu Upendra Lai Das 
Gupta, Munsif, 3rd Court at Perojpur, 
dated the 24th of June 1918. 

The facts of the case will appear from 
tl*e judgment. 

Babus Surendra Ch. Sen and Hemen - 
dra Ch. Sen for the Appellant. 

Babu A bwash Ch. Guha for the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit fox tent. 
The defence was that the Defendant was 
dispossessed of three out of seven villages 
which form the suhject-tnatter Of the ten- 
it 3CU*]| SUppV ^ 
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ancy and that therefore there should be 
suspension of rent. 

The Courts below have found that the 
Defendants failed to prove any disposses- 
sion and have disallowed the plea of sus- 
pension of rent 

The Defendant has appealed to this 
Court. 

The learned Subordinate Judge observes 
as follows : — “ The two pottas by which 
the two tenancies were created no doubt 
show that lands of seven mauzas were let 
out. Defendant also files some dakhilas 
to show that they were granted by the 
landlord for seven mauzas. But in the 
settlement khcirats one under-tenancy in 
Baishari, and one under-tenancy in Uttar- 
kul and two under-tenancies m Iluhar 
had not been recorded under the tenancies 
in arrears. The settlement authorities 
refused to record these under-tenancies 
under the Defendant’s tenancies notwith- 
standing the prayer on Defendant’s 
behalf.* ’ 

The mere fact that the settlement 
authorities did not record the under-ten- 
ancies as being included in the Defend- 
ant’s tenancies cannot affect the right of 
the latter if as a matter of fact they form- 
ed the subject-matter of the lease. 

Then again, the learned Subordinate 
Judge says : “In order to entitle the De- 
fendant to suspension of rent, she must 
first prove that she was in possession and 
secondly that the Plaintiff had disposses- 
sed her.*’ 

Bo far as the question of possession and 
dispossession is concerned, it must be 
taken now after ihp findings of the Courts 
below that the Defendant had never been 
in possession nor had been dispossessed. 
If, however, all the seven mauzas were in- 
cluded in the lease as the pottos and* 
dakhpas go to show, there doe© not ap- 
pear to be iny sufficient reason why the 


Defendant should not be entitled to claim 
abatement of rent in respect of the mauzas 
of which she did not obtain possession. 

• It is contended by the learned Pleader 
for the Respondent that it is not a fact’ 
that the seven mauzas in their entirety 
were let out to the Defendant, though 
portions thereof might have been let out. 
that only three mauzas out of the seven 
claimed by the Defendant were let out m 
their entirety, that in any ct&e the Plain- 
tiff was not m possession of any land 
covered by the lease to the Defendant and 
that, the Plaintiff himself (or through bis 
tenants) was in possession of other lands 
m his own right, which were not covered 
by the lease. 

The questions, therefore, for determina- 
tion are whether the three mauzas in 
question in their entirety were let out to 
the Defendant. If not, whether am la:, 
of the said mauzas were so let out ; 
and if so, whether* the Plaintiff himself A 
or through his tenants, was in possession 
of such lands; in other words, whether 
the Plaintiff was in possession of any land 
let out to the Defendant. These ques- 
tions do not appear, to have been gone 
into by either of the Courts below. 

It appears from the record that the 
leases were granted so far back as 12G0, 
t.e, f more than 60 years before the suit; 
and although the question of limitation 
does not arise in connection with the plea 
of abatement, the question of acquiescence 
aud the presumption arising from such 
acquiescence may arise [see the case of 
Bam Narctin Chakrabarty v. Poolin Behctri 
Loll Singh (1)]. 

It is contended, however, by the learned 
Reader for the Appellant that even if 
such a presumption could be drawn from 
the fact of acquiescence for a long period, 
no such presumption can arise in the pre- 
U) a 0. JU B. 6 U87S}, 
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sent case because the landlord has been 
nil along granting dakhilos for rent, in 
winch all the seven mauzas are expressly 
mentioned and this has continued up bo 
the year 1311 which was within 12 years 
of the suit, and that in these circum- 
stances, ii was open to the Defendant to 
maintain a suit foi recovery of possession 
of those mauzas on the strength of the 
acknowledgment m the dakhilos , even 
assuming that the Defendant had never 
been in possession before These matters 
have not been considered by the Court 
below and m fact, neither of the Courts 
below has oven referred to the fact that 
the leases were granted so far. back as 
1260 

We flunk, m these circumstances, that 
the ci'mc should go back to the lower Ap- 
pellate Court in order that the Court may 
consider all the questions mentioned above 
and dispose of the case according to law. 

Costs will abide tbe result 

H. C. S Case remanded 

[CRIMINAL REVISIONAL JURISDICTION) 
Rev. No. 731 of 1922. 

Shib Chandra 


compound only the offences committed 
against, himself , and not those committed 
against the others. 

Where a complaint was lodged by one 
of the persons confined , and charges were 
framed , under see. 323, 1. P. G., of hurt 
caused to him, and also under sec 342, of 
wrongful confinement of himself and the 
Petitioner , a witness in the case t and the 
accused were convicted and appealed, and 
on the appeal , the complainant alone 
compounded the offences charged * 

Held— +That* the Petitioner , not having 
been a party to the compromise, the ac- 
quittal, so far as it related to an offence 
committed against him , was illegal, and 
that the appeal must be re-heard on the 
merits in respect of such offence only. 

This was a Rule against an order of 
the District Magistrate of Jessere (Mr C. 
Bell), dated the 26th day of June 1922, 
acquitting, on appeal, under sec. 346, Cr 
P C , the Opposite Party who were con- 
victed under secs. 323 and 342, I. P. C. 
and sentenced to suffer two months’ 
rigorous imprisonment under the former 
section, and four months* rigorous impn- 


Nkwbould, J. 
SUHRAWARDY, J. 
1922, 

23, November 


Chakravarty sonment under the latter section (sen- 
Petitioner tences to run concurrently) by the Sub- 

Deputy Magistrate of Bongaon (Babu 
Rabbani Mondal Surendra Nath Banerjee), on the 26th 
and ors., Accused, ^- a y 1922. 


Opposite Party The Opposite Party, Rabbani Mondal, 


Compounding of offences— Hurt caused to one 
pei son, and wrongful confinement of the same and 
another— Complaint by one of them— Charges fram- 
ed under sec. 828, I. P. C., m respect of hurt 
to the complainant , and under sec, $J$, for wrongful 
confinement of both — Compromise by complainant 
only on appeal — Legality of acquittal of offence 
committed against the other— Criminal Procedure 
Code (Act V of 1898), sec. 8^5. 

When several persons are hurt or’ 
wrongfully confined, each of them can 


was the tehsildar of the Alampore Zemin- 
dar] Syndicate Company at their Nahatta 
cutchery in Bongaon, in the District of 
Jessore ‘Rabbani was dismissed in Janu- 
ary 1922, and directed to make over 
charge to the naib, Hannath Bose. On 
the 20th instant, Harinath, accompanied 
T>v tlie Petitioner, Shib Chandra Chakra- 
vartv, went to the cutchery and took pos- 
session : and tbe next day he sent for 
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Rabbani to band over charge. Rabbani, 'it 
was alleged, went to the cutchery with & 
body of men, assaulted Harinath and 
turned him out, and thereafter kept him 
and the Petitioner confined in the house* 
of a neighbour till they were released by 
the police. Harinath filed a complaint 
on the 27th instant, and Rabbani and two 
others were summoned. The case was 
then transferred to Babu Surendra Nath 
Banerjee for trial The Petitioner was 
examined as a witness m the case. Two 
charges were framed against the accused * 
(t) under sec. 323, A P # C , for hurt 
caused to Harinath; and (it) under sec 
342 for wrongful confinement of Harinath 
and the Petitionei. The Magistrate con- 
victed the accused, on the 25th May, of 
both the charges, and sentenced them 
under each section. They appealed to 
the Distuct Magistrate, and on the ap- 
peal, a joint petition, signed by Harinath 
and the accused, was filed, whereupon the 
Court, after considering the application 
on the merits, accepted it and acquitted 
them The Petitioner then obtained the 
present Rule to set aside the order of ac- 
quittal, so far as his interest was con- 
cerned. The Rule was first heard by 
Walmsley and Pearson, JJ and judgment 
reserved, but their Lordships directed the 
case to be placed before Newbould # and 
Suhrawardy, JJ. for a re-hearing. 

Babu Dasarathi Sanyal (with Babus 
Manmatha Nath Mukerjee , Upendra 
Kumar Roy and Lalit Mohan Sanyal ) for 
the Petitioner. — The offence under sec. 
342, I. P. C., committed against the 
Petitioner could be compounded only by 
him under sec, 345, Criminal Procedure 
Code. The complaint filed by Harinath 
was on behalf of both, and could be com- 
pounded by both, but not by Harinath 
alone* The complainant is not a party 
under sec, 423 of the Code. 


Mr. Monniar (with Babu Sara l Chan - 
dra Mukerjee) for the Opposite Party — 
The wrongful confinement of two persons 
amounts to two offenceB , see I P C., sec 
71, lUust . (6); and each can file a sepa- 
rate complaint. The present complaint 
was, on the face of it, made by Harinath 
on his own behalf The Petitioner was a 
witness at the trial The position of the 
complainant and a witness is different 
under the Code. The prosecutor in a 
criminal case is, m theory, the Crown, and 
a private prosecutor, though he represents 
the Crown, pro tanto , has, as a general 
rule, no control over the prosecution * 
Queen v *Madhub Chunder Gw (1), 
Stephen Hist. Grim. Law, Ed. 1883, Vol 
I, p, 496 

But sec 495 allows him to conduct the 
prosecution, and a distinct status is given 
him by secs 252, 259 and 250 (3)- He is 
a party to the trial, see sec. 526 (3) (8). 
The power of withdrawing prosecutions 
is conferred on a "prosecutor under sec. 240, 
the Advocate-General under sec. 333, and 
certain public prosecutors under sec. 494 
A similar power is given to the com- 
plainant in cases falling under secs 
240 and 248. # The Petitioner, on the 
other hand, was a witness, and not 
a party. If a complainant has no 
no general control over the prosecution, 
neither has one who is not a party. No 
section of the Code confers power on an 
outsider to withdraw a case. In fact the 
Code does not allow any outsider to inter- 
vene ip any proceeding thereunder, ex- 
cept in one cask, viz., under see. 145 (5) 
The Petitioner, could not, therefore, 
compound tlie offence against himself at 
the trial. As to the position on appeal, 
sec. 423 relate^ only to the hearing of*an 
appeal on the merits. The complainant 
is not a party for such purpose , but the 
<l> 31 w B* (Or.) 1# OS7S) 
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section does not affect bis* power lo com- 
pound yhich he derives from his status 
as a party at the trial. A person not a 
parity to the prosecution, who had no locus 
standi at the trial, has none on the appeal * 
He could not compound an offence 
committed against himself on the trial, on a 
complaint instituted by another person, 
and cannot do so on the appeal. Sec. 345 
gives the right to compound to all persons 
injured, but does not prescribe the mode 
of its exercise*. It does not give the Peti- 
tioner power to compound .any offence 
against himself on the complaint of another 
person injured The right must be exer- 
cised according to the general scheme of 
the Code, that is, by filing a complaint 
of his own, when he acquires the powers 
of a complainant. Hannath compounded 
only the 'offences committed against him- 
self : his petition of compromise relates 
only to such offences, and not to the wrong- 
ful confinement of the Petitioner. The 
District Magistrate m fins case acquitted 
the accused only with respect to the 
offences against the complainant, and his 
order is legal. His order does not bar a 
fresh complaint by the Petitioner. 

The charge, no doubt, mentions wrong- 
ful confinement of both persons, but the 
Magistrate bad to frame it with respect 
to the whole occurrence, and to include 
all offences committed on the occasion. 
The fact of the charge being so 
framed does not give the Petitioner 
a locus standi which he has not 
otherwise under the Code. It would make 
no difference if the offence against the 
Petitioner was put in a separate head of 
charge in obedience to sec. 233. 

The Judgment ov thb Court was as 
follows 

Three persons who are the Opposite 
Parties before os were tried by Babu 


Mondal. 

Surendfra Nath Banerfee, Magistrate, 
2nd Class, at Bongaon, who framed 
charges against them for having com- 
mitted offences punishable under secs. 
323 and 342, I. P. C. In the first charge 
they were alleged to have caused hurt to 
one Harinath Bose, and in the second 
charge they were alleged to have wrong- 
fully confined Harinath Bose and Shib 
Chandra Ohakravarty. They were con- 
victed on both these charges, and they ap- 
pealed to the District Magistrate. At the 
hearing of the appeal an application was 
made by Harinath Bose to compound the 
case under sec. 345, Cr. P. C. The Dis- 
trict Magistrate allowed the compromise, 
and acquitted all the Appellants under 
that section. 

This Rule has been obtained by Shib 
Chandra Chakravarty on the ground that 
he was no party to the compromise, and 
that, therefore, the acquittal, so far as the 
offence committed against him was con- 
cerned, was illegal. We hold that this 
Rule must be made absolute on this 
ground Though Harinath Bose was the 
complainant in the case, that gave him no 
power to compound the offences under sec. 
345, Cr. P. C. Under that section the 
persons by whom an offence may be com- 
pounded are set out in the third column 
of .the statement which forms part of that 
section. Harinath Bose could compound 
the offences of hurt and wrongful confine- 
ment committed against him. But the 
only person, who could compound the 
offence of wrongfully confining Shib Chan- 
dra Chakravarty, was Shib Chandra 
Chakravarty himself. As he was no party 
to the compromise, the acquittal of the 
accused, on this part of the charge was 
illegal. 

We accordingly make this Rule abso- 
lute. We set aside the prefer of ac- 
quittal bo ’far as it relates to the convie- 
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fion for the offence of wrongfully confin- 
ing Shib Chandra Chakravarty. The ap- 
peal, bo far as it relates to this offence, 
must be heard on the merits. 

The three accused will appear before 
the Magistrate, and execute fresh bail 
bonds for their appearance when called on. 

ICBIjtflNAL REVISION Al JURISDICTION ] 
Rev. No. 46 1 of 1922. 

Aran Sardar and ors., 
B. B. Ghose, J. 1st party, Petitioners, 
Chotzneb, J. v. 

19231, Hara Sunday Majdm- 

3, August. | DAR and ors , 2ud party, 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), sec. 
145, order in favour of one pai ty in proceedings 
under , if can be interfered with by subsequent pro- 
ceedings , before the ordei is set aside by a Civil Court 
— Magistrates jurisdiction to attack the subject - 
matter of the previous order on the ground of a 
b n & fiiip dispute as to its possession — Government 
of India Act , sec. 107 —High Courts jurisdiction to 
revise the attachment order in the second proceed - 
ing — Temporary change of character of the subject- 
matter of the previous order , if can nullify the effect 
oj the said order . 

In a certain proceeding under sec . 145, 
Cr P , C., the Magistrate passed an order 
in favour of the first party A subsequent 
assignee of the interest of the second 
party , however , began to disturb the pos- 
session of the first party with respect to a 
portion of the lands and in a subsequent 
proceeding instituted at his instance , the 
Magistrate held that there was evidence 
of a bon& fide dispute as to actual posses- 
sion at that time. He therefore attached 
the lands under sec . 145 (4) apd drew up 
proceedings under sec . 14 5 to maintain 
peace ; 

Held — That it was dearly the duty of 
the Magistrate to see that the possession 
of the first party adjudged under the p re* 
pious ord jr, was not . disturbed . That 


Mondal. 

order was binding on the parties and the 
unsuccessful party could not be albwed to 
disregard it. It was not proper for the 
Magistrate to initiate fresh proceedings 
under sec. 145 for maintaining the peace . 
Another effect of the fresh proceedings 
Would be to give the unsuccessful party a 
fresh start of limitation in order to bring 
a suit for recovery of possession. The re- 
sult of allowing such fresh proceedings 
would be that the binding effect of an 
order under sec. 145 would be disregarded 
and any number of proceedings may be 

initiated by any disappointed party . 

» 

A temporary > change m the character of 
the land cannot nullify the effect of the 
previous order passed with regard to it. 

When legal proceedings are taken under 
the Criminal Procedure Code » which 
amounts to an abuse of process of the 
Court, the High Court has ample jurisdic- 
tion to interfere and ought to interfere 
under sec. 107 of the Government of In- 
dw Act. 

This was a Rule granted on the 12th 
June 1922 against an order of the Sub- 
Divisional Magistrate of Mamkgunge (Mr. 
R. H. Hutchings), dated the 18th May 
1922, instituting fresh proceedings under 
sec. 145, Cr. P. C., with regard to the 
lands in dispute. 

The facts of the case are briefly as fol- 
lows . — There was a proceeding under 
sec. 145, Cr. P. C., between the first 
party and the predecessor-in-interest of 
the principal persop of the second party, 
which resulted in an order in favour of 
the first party in August 1919. The said 
person of the second party, after ac- 
quiring interest in a portion of the lauds, 
began to disturb the possession of the first 
party which was maintained by the order 
of August 1919. On the application of 
the said second party* the Magistrate held 
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that the eastern boundary of the lands at 
present in dispute was not identical with 
that of the lands in dispute in the former 
sec. 145 proceedings, that the lands 
at present in dispute form part of 
the lands adjudged under the previous sec. 
145 proceedings, but that there was evi- 
dence of a bond fide dispute as to actual 
possession at the present time. He there- 
fore ordered that, a breach of the peace 
being imminent, the lands should be 
attached under sec. 145 (4), and proceed- 
ings drawn up under sec 145,* Or. V C 

Against the said order the first gartv 
obtained the present Rule .under sec 107 
of the Government of India Act. 

Babus Manmalha Nath Muhherjee and 
Hira Lai Sanyal for the Petitioners. 

Babus Dasarathi Sanyal and Debendra 
Naram Bhattacharji for the Opposite 
Parties Nos. 1, 3, G -to 9. 

The Judgment of tiik Court was as 
follows .— 

We are invited in this Rule which was 
obtained under sec 107 of the Govern- 
ment of India Act to quash certain pro- 
ceedings initiated by the Sub-Divisional 
Magistrate of Mamkgdnge under sec. 145, 
Cr P. 0. ' 

The question in controversy lies within 
a very narrow compass. There was a 
proceeding, under sec, 145, Cr P. C , 
between the first party and persons now 
represented by the second party which in- 
sulted in an order being made in favour 
of the first party on the 29th* of August 
1919, declaring such party lo be entitled 
to retain possession until evicted in due 
course of law and forbidding all disturb- 
ance of such possession until such evic- 
tion. The principal person of the second 
party then was one U. N. Roy. The in- 
terest of U. N. Roy has now passed to one 
Haara Sundar Mazumdar and he is now 


the principal person among the second 
party It appears that after Hara Sun- 
dar acquired his interest, he began to dis- 
turb the possession of the first party 
which was maintained by the order of the 
29th of August 1919. There is no dis- 
pute as to the identity of the parties. 
There was a question whether the present 
dispute related to the same land which 
was the subject-matter of dispute in the 
jiroceedings mentioned before and the 
Magistrate deputed a Kanungoe to make 
a local enquiry. The result of the en- 
qmrv, shortly stated, was that the lands in 
the present dispute were included within 
the lands which formed the subject-matter 
of the previous dispute. The learned 
Magistrate thereupon made an order on 
the 18th May 1922 which runs as fol- 
lows . — “ I am satisfied from the Kanun- 
goe’s report that the eastern boundary of 
the lands at present m dispute is not 
identical with that which was the 
boundary of the lands in the former sec. 
145, Cr. P. C. Nevertheless the lands at 
nresent in dispute foim part of the lands 
adjudged under the sec. 145 proceeding, 
but there is evidence of a bond fide dispute 
as to actual possession now. Therefore, 
as T consider a breach of the peace to be 
imminent, I hereby attach the whole of 
the lands included m Sheet No. 1, Purulia, 
under sec 145, Cr. P. C. (4). Draw up 
new proceedings under sec. 145, parties to 
produce evidence as to possession on 6th 
June 1922/’ 

The identity of the parties and the 
lands being established it was clearly the 
duty of the Magistrate to see that the pos* 
session of the first party adjudged under 
the previous order was not disturbed. 
Thai order is binding on the parties and 
jNa unsuccessful party cannot be allowed 
to disregard it and disturb the possession 
of the other party without having recourse 
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to law It is not the proper course for the 
Magistrate to initiate fresh proceedings 
under sec. 145 of the Criminal Procedure 
Code for maintaining the peace 

It has been contended on behalf of the 
Opposite Party that this Court has no 
jurisdiction to quash the proceedings at 
this stage. We are of opinion, however, 
that when legal proceedings are taken 
under the Code of Criminal Procedure 
which amounts to an abuse of process of 
the Court and the object of winch is only 
to harass the party who lias got a previous 
order of the Magistrate m his favour, this 
Court has ample jurisdiction to mterfeie 
and ought to interfere under sec 107 of 
the Government of India Act. The object 
of the second paity is quite apparent in 
instituting these proceedings. It is to 
get an older m Ins favour, if possible, con- 
trary to the older winch was passed m 
August 1919 and if not, even an adverse 
order, which may also be of advantage to 
him. If the proceedings are allowed to 
continue and terminate m a fresh order 
under sec 145, Cr. P C , it would affect 
the first party in another way. As is well- 
known the previous order of the 29th of 
August 1919 is binding upon the parties 
to the proceedings and a suit for recovery 
of possession by a person against whom 
that order was made can only be brought 
within three years of the order under Ait. 
47 of the Limitation Act. If the proceed- 
ings terminate in a fresh order it would 
be really giving the second party, assum- 
mg that the new order is made against 
him, a fresh stait of limitation in order 
to bring a suit for recovery of possession. 
That is a proceeding which, appears to us, 
can hardly be justified. 

It has further been argued on behalf of 
the Opposite Party that we should not 
interfere with the discretion of the Magis- 
trate to proceed either under sec. 107, Cr. 
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P. C , or under sec 145 of that Code as he 
thought fit, and* the learned Vakil has 
cited a number of cases in support of his 
contention. It is no doubt true, if things 
stood alone, it was perfectly competent to 
the Magistrate to initiate such proceedings 
as he thought proper and the High Court 
would not inteifere with his discretion in 
starting proceedings, a cent ding to his judg- 
ment. In this case, however, it w’as duty 
of the Magistrate, as already pointed out, 
to maintain the first party possession 
under the order passed previously under 
sec 145, Cr P C , and not to start fresh 
proceedings under that section. The 
Magistrate has ample powers under the 
law to maintain peace and to see that the 
order made m August 1919 is obeyed. In 
this case, therefore, in our opinion, the 
Magistrate did not exercise proper judicial 
discretion m starting proceedings under 
sec. 145 afresh. The result of such a 
course would be that the binding effect of 
an order under sec. 145, Ci P. Code, w T ould 
be disregarded and any number of pro- 
ceedings may be initiated by any die- 
appointed party leading to no result what- 
soever, a position which w r ould surely be 
intolerable. 

One other argument which was address- 
ed on behalf of the Opposite Party is that 
the character of the property has been 
* changed This w*e consider does not re- 
quire any serious consideration ; because 
even assuming that part of the land was 
submerged and has re-appeared, there was 
no difficulty with regard to the identifica- 
tion of the lands ; aqd the mere fact thaf! 
there was temporary submergence would 
not nullify the effect of the previous order 
passed with regard to them on the 29th of 
August 1919. 

We therefore set aside the order of the 
. Magistrate, dated the 18th May 1922, in- 
stituting fresh proceedings under sec. 14S, 

28 
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Or* P. C., with regard to the lands in dis- persons properly appointed for that pur - 
pnte* This order will * not preclude the pose. 

Magistrate from taking such other pio- Thai the gift in question was in effect 
ceedings as he may consider necessary for a private trust to which the provisions of 


the purpose of maintaining the first parly 
in possession of the property and for the 
preservation of the peace. 

J. N R Rule made absolute . 

PRIVY COUNCIL. 

[ArrBAL from Bengal.] 

* ^ Gopal Lal Sett, 

Lord Buokm aster. since deceased. 

Sir John Edge. (noto represented 

Mu. Ameer Ali. by Sasemlra 

Sir Lawrence Jenkins Chandra Sett, and 
I9?l, j" ors ), Appellants, 

Heard, 11, 14 arid v. 

15, November. Purna Chandra 
Judgment, Basak, since de- 

20, December. ceased, and ors , 

Respondents. 

Hindu law — Trust — Debutter— Property whet bet 
given absolutely to idols oi to individuals ehtnqed 
with their mai nteuance — Thrust, pt ii ate — Ct vd 1 \ o- 
cedure Code (Act V of 190 Sf sec. 92, scheme of 
management , ?/ may be funned under — A dmnusf na- 
tion suit, ordei ???, based on paiticulai t onst nation 
of Will- Construction, if rea judicata.* 

The question was whether the teslatm 
by her Will intended to make a gift of n r- 
tain properties to idols or to any person 
or persons charged with the mamtemuue 
of the idols - 

Held — That according to the true con- 
struction of the Will the properties were 
given absolutely to her grandson , V 
charged with the performance » of the mn- 
ship of the deities 

That no heritable shebaitHljjp was cslab 
lushed by the Will, U having been ap- 
pointed shebait during his hfe-ttme; and 
that after his death > there being no express 
provision made for the worship , the neces- 
sary duties would have to be performed by * 


see 92 of the Code of Civil Procedure did 
not apply, and consequently a scheme for 
its administration was inappropriate . 

A direction given in an administration 
suit has the effect of an order binding all 
parties and detennmes the construction of 
the Will to which it gives effect , so that 
after the lapse of lime necessary for appeal 
it Internes final and conclusive . 

Pearetii v Marriott (1) referred to . 

These were consolidated first appeals 
from a decree, dated the 10th January 
1008, passed by a. Special Divisional 
Bench of the High Court of Calcutta, con- 
Mf-tmg of Brett and Mookerjee, JJ. 

The suit out of which these appeals 
aiose was instituted by Purna Chandra 
Basak for the construction of the Will, 
dated J)th May 1841, of Bhaggobati Dasi, 
deceased and for a declaration that he was 
entitled to the shebaitship of certain 
Thakura and also to the enjoyment of the 
sm plus income of certain property com- 
prised in the said Will, 

The testatrix Bhaggobati Dasi who 
dad in 1811 was the widow of Gobinda 
( hand Basak , a Hindu governed by the 
Bengal School of Hindu law. 

His other wife who predeceased him 
was Kaiiakmonj} Dasi and her descend- 
ant 8, of whom the PlamtifLwas one, were 
leieired to during the hearing as the 
Basak branch of the family. 

The Special Division Bench (Brett and 
Mookerjee, JJ ), which tried the case held 
that the Basak branch were not heirs of 
Bhaggobati Dasi, that Udoy Chand Basak 
the grandson of the testatrix was the sole 
shebait appointed under her Will, and 

U) 22 Ok, Div, 182 ft* 9. 101 tfSBS). 
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that his right was personal and not herit- 
able, that the succession of the tihebaitship 
opened on the death of Udoy Chand , and 
that under the Bengal School of Hindu 
law Radha Kanta Sett was then heir to 
Bhaggobati and his descendants weic en- 
titled to the shebaitship and to hoi pro- 
perty. 

They further held that the lestatm dis- 
posed of all her stridhan properties by her 
Will and that they wcie m their enlaetv 
dedicated to the idols named therein 

In their opinion Joy JKnshna JBasak 
was at the date of Bhaggobati 'h death a 
lunatic and as such permanently ex- 
cluded from 1 lie succession, and they made 
a decree accordingly and directed certain 
accounts to he taken, and a scheme to be 
framed for carrying out the trusts of the 
Will. 

Messrs. DeGruyther , K. C , Dunne , K. 
C f Ramsay and S. C Ghaudhmi for the 
Appellant Gopal Lai Sett and other 
descendants of Udoy Chand 

The real question is the construction of 
Bliaggobati's Will. The estate passed 
under it either to Udoy Chand, or to the 
idols of which Udoy Chand was shebait. 

In either case Udoy Chand’s descend- 
ants are entitled to any surplus profits. 

Mayne’s. Hindu law, paras 437-439 

The estate cannot be in abeyance and 
on the death of Bhaggobati it must have 
vested m Udoy Chand who was her next 
heir. 

Str George Lowndes , K. G. and Messrs. 
E. B. Raikes and B. Dubd for the Basak 
branch of the family. 

This is a Basak endowment, of Basak 
idols, in a Basak house, and the proper 
persons to attend to that endowment are 
the Basak branch of the family Bhag- 
gobati was not the founder of the endow- 
ment and the Courts have decided fre- 
quently in applications during the past 50 


years ihat a Basak should be shebait . It 
has never before been suggested that Udoy 
(hand's title w;u hot liable 
• The whole of ihe property belongs to 
the idols and a scheme should be framed 
for carrying out the endowment of which 
the Basaks aie the only fit and proper per- 
sons to he tnistees 

Messrs Upjohn , K C and Kenworthy 
Brown for named beneficiaries under the 
Will of Bhaggobati — On the* true con- 
struction of the Will there was no gift of 
property to the idols and no dedication of 
the corpus but the income was to be used 
for the upkeep xif the idols, although that 
need not exhaust the income. 

The personal rights of* the pa? ties have 
been decided by the Court in 1857 and 
have been covered by directions and orders 
of the Court ever since that date. No 
appeal has been lodged against ihat deci- 
sion and the parties are now bound by it. 

Mr 7. M PariU ^ on behalf of Khoka, 
a minor and one of the Respondents, 
adopted the aigument of Sir George 
how ndes and urged that all Basaks 
should be represented in the framing of a 
scheme for the carrying out of the trusts. 

iSir George Lowndes , K C and Mr. A, 
M. Dunne , K. C., replied. 

Their Lordships’ Judgment’ was deli- 
vered by 

Lord Buckmaster. — The history of the 
litigation of which these appeals form 
part, extending over a period of sixty-five 
years, has been" carefully and minutely 
examined in the judgment of the learned 
Judges of the High Court of Judicature at 
Fort William in Bengal, from which these 
appeals have been brought. Their Lord- 
ships therefore do not propose to attempt 
a repetition of the facts, except so far only 
as may be necessary to explain the reasons 
for the opinion they have formed. 
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Several questions of interest and of im- 
portance have indeed been raised and 
argued upon these appeals, but the tine 
construction of the Will of the testatrix, 
Bhaggobaii Dasi, lies at the threshold of 
the dispute, and on the view taken hv 
their Lordships of the tiue meaning of 
thin document these larger questions do 
not arise 

The testatrix, who died on the 29th 
May 184 P, was the second wife, and at 
her death had been for tlyitv veais the 
widow 7 , of one Gobmd Chand Rasak, a 
Hindu governed by the Bengal School of 
Hindu law By him slrt? had had threr 
sons and two daughters The eldest of 
these sons was Plan Krishna Basak, who 
predeceased his mother and left two 
children, Monmohmi Da si and l T dov 
Chand Basak The second son, Jov 
Krishna, was found to he a person ol un- 
sound mind m J838, but lie was not a 
congenital lunatic t The thud son, Raj 
Krishna, died in 1821 , leaving no children 
The eldest daughter, Tnpuia Sundaii 
Dasi, died before her mother, leaving a 
son, Radha Kanta, and the second, 
Golap Dasi, or, as she is sometimes called* 
Golapmoni, survived By the first mar- 
riage of Gobmd Chand Basak there had 
been two sons, Radha Knshna Basak and 
Sn Krishna Basak, both ot whom sm- ‘ 
vived the widow, from them there ha\e 
been numerous descendants, who wull be 
referred to merely by Wi\y of description 
as the Basak Branch of the family In 
truth the real quarrel in the present ca^e 
lies between the two blanches of the same 
family descending from the two wives 
Bhaggobati's Will was executed on the 
day of liei death. Rome question has 
arisen as to the true translation of the 
Will. The differences do not seem vital,, 
but m any case their Lordships accept I he 
official translation Ex. A in the suit 


No 711 of 1907 It is addressed to Udoy 
Chand Basak, her grandson, and contains 
on the face of it the following state- 
ment * — 

“ Reliance on the feet of Rri Rri Hariji- 
Joy nopal. SJuba Thakurs 

A tumdamoyt Thaluram's Copal Lal Ji’s M 

This fact that it is addressed to Udoy 
('hand is imporlaiit to hear in mind in 
construing the provisions of the Will, for 
the duties that it imposes are clearly 
placed on him Tt. l elates fin-t to ceitain 
piopertY w hiqh is lefeired to as the Com- 
pany’s Paper standing m the name of the 
testatrix, and dneets that out of the in- 
come “‘you’” (that is Udoy Chand) 
“shall perform the sheba Gvoislup, &c ) 
of Rri Su Iswai and the sheba of the an- 
cestral Sn Rri rswar, 'you* shall perform 
the sheba ol the said Tswarjew out of the 
income of the ancestral garden * ailed Iswar 
Gopal Jail JTa garden, purchased in his 
name 1 You ’ shall be the person in 
charge of the sheba of all the deities ” 
There is then mt induced a separate and 
definite gift with regard to two houses, 
namely, a house at Chownnghee and a 
house at Patlnmaghata , out of which was 
directed theie should be performed the 
sheba of Ru Rn Iswaijcw “as it is at 
pi esent,” and that tire lemainder of the 
income should he divided between three 
people, namely, Monmohmi, Radha 
Kanta, the son of Tnpura, and Golapmoni, 
thus making provision for each one of the 
smviving blanches ot her own family ex- 
cept joy Krishna, who w r as insane. The 
testatrix then reters again to the balance 
of the interest accruing from the Com- 
pany’s Paper, and directs how that is to 
be dealt with in connection with religious 
services. There is no definite gift of the 
residue. 

41 , 

The first question Hint arises is whe- 
ther the gitt is a gift to the Idols, or whe- 
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ther there was a gift to any other person 
or persons charged with the maintenance 
of the Idols. The Will is most obscure, 
but their Lordships think that there is 
ceitamly no direct gift, of the whole pro- 
perty to the Idols, nor in t lie c rcuinutances 
ought one to be implied It is conse- 
quently necessary to see m what capacity 
and by virtue of what nght the worship 
of the Idols is to be rained out The 
person on whom the duty was cast was 
undoubtedly Udoy (’hand, and the con- 
clusion which thou. Loidships lane 
reached is, that it, as they Hunk, there is 
no gift to the Idols, it is only possible to 
give effect to the provisions of the Will 
by tieatmg it as conferring the property 
upon Tdoy Ohand The Will is addiessed 
to linn, upon him thimighout all the 
bui dens of peifoiming diffeiont duties are 
cast, and this neeess.uily imolves the 
ownership of the piopoity 

Their LoicLhips agree with the High 
Court in thinking that no hen table 
shebaitship was established bv the Will 
Udoy Chand was to lie sheba if (lining ins 
life-time, and so fat as the sheba of Iswat 
Thakuiam was concerned, lie was direct- 
ed to pei form the coie, monies "according 
to the existing arrangements of the 
sheba ' ’ in concert with lus step-mother 
Hhiba Sundari , but after Ins death no ex- 
press provision was made for the worship, 
and the necessary duties will have to he 
performed by persons pioperly appointed 
for that purpose 

Although this has never been declared 
the true interpretation of .the Will, it is 
the construction that has in effect been 
acted upon for a consider able period of 
time, for Udoy Chand died on the 8th 
July 7842, and upon lus death adminis- 
tration proceedings w'ere instituted by 
Golap Dasi asking for the usual adminis- 
tration relief, It is unnecessary to pur- 


sue the whole course of this suit Shiba 
Sundari was, on the 11th December 1857, 
appointed, jointly with the executors of 
Udoy Chand, to take charge of the Idols, 
and on her death on the Pith August 
1858, members of the branch of the 
family known as the Basalt Branch were 
introduced into the suit, and from that 
time down to now, borne of them have 
been associated with the performance of 
the duties * 

The result of litigation and other ex- 
penses, however, has. as the Board is in- 
formed, completely exhausted the gieater 
part ot the moneys derived from the 
Company’s Taper set apart for the wor- 
ship ot the Idols, and the claim has con- 
sequently been put forward for the 
balance of the rents from the two houses, 
on the ground that the whole of the pro- 
peitv was dedicated foi the worship of the 
gods II rs unnecessary for their Lord- 
ships to deter nanc whether the effect of 
the gift, in the Will which gave the income 
of this specially appropriated property to 
the three named beneficiaries without any 
limitation of time would be sufficient to 
create an absolute gilt, for on the 14th 
December 1857, by an order made in the 
administration proceedings, the Court 
declared that out of the produce of the 
houses belonging to the estate of the 
testatrix, situate at C-hownnghee and 
Pathuriaghata, the worship of Sri Joy 
Gopal should be performed, and that the 
surplus of the sard produce should be paid 
as follows, nam’cly, to the representatives 
of Badha Kanta Sett, deceased, one equal 
third paid; to the representatives of Sri- 
mati Gopal Dasi, deceased, one equal third 
part , and to Srimati Monmohmi during 
her life-time and to her representatives 
after her death the remaining one equal 
third part or share. This order, although 
it contains no express words to that 
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effect, amounts to a clear and effective 
declaration by the Court as to the absolute 
interests taken by each of the three 
named beneficiaries m the Will, for the 
payment to the repiesontatives of the 
named beneficiaries admits of no other 
explanation, but to this order the Basalt 
Branch of the family were not parties 
They were, however, parties to a suit in- 
stituted m 188J , upon which an order was 
made on the 15th March 1888, when it 
was directed that the sum of*Ils 6,810 
should he if yarded as the smplus income 
derived from the piopeily set* apart for 
Rn Joy Gopal, and it was ordered that 
the trustees should dmde and pay the 
same between the pm ties entitled m the 
proportions mentioned m the decree of 
the 14th 'December 1857, that is, to the 
representatives of the three named bene- 
ficiaries in equal shares There has con- 
sequently been an older binding all 
parties, based upon the view that the 
property in which the three beneficiaries 
mentioned were intei ested was segre- 
gated from the rest of the estate and set 
apart for the upkeep of the named Idol 
(Sri Joy Gopal Jee), the surplus belong- 
ing to them absolutely in equal shares. 
This disposes of the whole matter in dis- 
pute upon appeal The learned Judges 
of the High Court who catefully examin- 
ed all these proceedings, thought that the 
question as to the absolute interests of the 
three named beneficiaries had never been 
definitely raised and decided, arid* that the 
directions already mentioned were onl> 
made pending the administration suit 
But there is no such limitation in the 
terms of the order, and such a direction 
given in an administration suit has the 
effect of an order binding all parties and 
determines the construction to which it 
gives effect, so that after the lapse of 
time necessary for appeal it becomes final 


Uff. 

and conclusive [See Peareth v. Mar- 
riott ( 1 )]. 

The questions raised as to whether Soy 
Juishna was presented from inheriting 
by vu file of his lunacy, and the point 
decided bv the High Court as to the true 
reading of the Dayabhaga do not arise, 
and their Lordships make no pronounce- 
ment up in these points It is only 
necessary to add that both from the terms 
of the Will of Bhaggobuti herself and from 
the information afforded by the docu- 
ments, it \\;ould appear that one at least 
oi the Idols mentioned in the Will was 
ancestral, but even if that were the case 
then Loidships agree with the High 
Court in thinking that there is not suffi- 
cient evidence to prove any endowment 
prior to her death Their Lordships see 
no reason to doubt that the Court execut- 
ing the duty of appointing trustees would 
pay due regaid to the claims of that branch 
of the family wuth whom the worship was 
established and by whom the services per- 
ioinied, but they regard the gift as in 
effect a private trust to which the provi- 
sions of sec 92 of the Code of Civil Pro- 
cedure would not apply, and consequently 
Ihc establishment of a scheme for its ad- 
ministration, as piovidcd by the decree of 
tte High Court, is inappropriate 

There 'remains nothing but the ques- 
tion of costs The Appellants have to a 
certain extent succeeded, but they have 
gamed a barren victory ; they have 
moreover taken J4 years to bring this 
matter before the Board since the judg- 
ment of thre High Court Their Lord- 
ships will therefore make no order as to 
their costs. The cross- Appellants, repre- 
sented bv Sir George Lowndes, have 
failed. Mr ParJkh’s client appears in 
tile same interest. Tho. only persons 
who lm^e succeeded at all are the repre- 

(1) m Ch, Bi?, 18ft at p. M (188ft). 



179 


Vofc. XXVII.) CALCBm WEEKLY NOTES. 

Gopal Lal Sett v. Ppeka ChandbA Basak. 


sentatives of the three original bene- 
ficiaries ; but although the point on which 
they succeed was undoubtedly raised and 
argued in the High Court , for reasons 
that it is not easy to understand, the point 
was never clearly and definitely raised 
before this Board, and no complaint was 
made by them against the judgment of 
the High Court, although it was adverse 
upon the point There was, however, 
sufficient mention of! the matter m the 
Respondents’ case to permit of its argu- 
ment, and when argued no answer to it 
could be found Their Loidslnps are not 
prepared m the circwmstapces to allow 
them any costs 

Their Lordships will Iheiefore humbly 
advise His Majesty (1) that the appeal 
No. 169 of 1919 should be allowed in part 
and the cross-appeal No. 170 of 1919 dis- 
missed ; (2) that the decree of the High 
Court of Judicature at Foil William in 
Bengal, dated the 10th day of January 
1908, should be vaued by (a) discharging 
so much thereof as directs a scheme to be 
submitted for carrying out the trusts 
created by the Will of Srimuti Bhaggo- 
bati Dasi, deceased, (b) by declaring that 
according to the true construction of the 
said Will the whole of the property of the 
testatrix, with the exception of the houses 
at Chowringhee and Patliuriaghata, was 
given absolutely to her grandson Udoy 
Chand Basak, charged with the peiform- 
ance of the worship of the deities men- 
tioned in the said Will except the deity 
Sri Sri JLswarjew, and (c) by fuither de- 
claring that it appearing that by virtue of 
two decrees, dated the 14th day of Decem- 
ber 1867, and the 15th day of March 1888, 
the residue of the income arising from 
the said houses has been directed to be 
paid in proportions to die three named 
beneficiaries, Monmobini, Radh% Kanta, 
and Golapmoni and their respective ’re- 


presentatives, the question as { o the ab- 
solute interests taken by the Said bene- 
ficiaries under the said Will is tes judicata 
between the pm ties to these aj peaks; and 
(3) that there should be no order as to the 
costs of those appeals. 

Solicitous . Messrs T. L. Wilson d Co, 
for the Appellants. 

Solicitors. Messrs W W. Box d Go. f 
Watkins cf Hunter and J, Pugh Thomas 
for the Respondents. 

On cross-appeal 

Sohcifois . Messrs . W \V Box d Co, 
for the Appellants. 

Solicitors Messrs. T. L Wilson d Co . , 
Watkins d Hunter and J Pugh Thomas 
for the Respondents. 

G\ D. M 

PRIVY COUNCIL, 

[Appeal from the Judicial Commissioner 
Central Provinces.] 

Sr Bn Kasam, since 

Viscount Cave. deceased (now repre- 

Lord Shaw. sented by Syod Khane 

Sir John Edge. Jama and ors), 

i922, Appellant, 

Heard, March. v. 

Judgment, 6, April. Jorawar Singh and 

ors . Ri spondents. 

Hindu law — Mi takshara — Joint family property 
— Claim by a member of a share and reference by 
all to arbitrator for partition , if effects severance m 
interest - Sale by co-sharer, if may he attacked by 
oth a r co-sharers on the ground of want of consi- 
deration. 

It is settled law that in the case of a 
joint Ifwdu family subject to the law of 
the Mitakshara,' a severance of estate ts 
effected by an unequivocal declaration on 
the part of one of the joint holders of his 
intention to hold his share separately , 
even though no actual division takes place. 

Where N , a member of such a family , 
claimed his half-share of the ancestral 
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property , and offer discussion oil the joint 
holders' signed an agreement appointing 
one G to partition the property agreeing 
to accept whatever partition he might 
make : 

Held —That this claim and agreement 
were sufficient to effect a severance in in- 
terest arid to prevent the share of N from 
passing by survivorship 

That the subsequent division of the pro- 
perty between the co-owners which was 
accepted by all parties and was not alleged 
to be unfair could nut be disturbed , and a 
sale by N of his share to the Plaintiff 
could not be set aside on the alleged 
ground of want of consideration at the in 
stance of joint owners , but only (if at'all) 
at that of the vendor's representatives , but 
that any proceeding for that purpose was 
statute bafred at the date of the suit . 

This was an appeal against a judgment 
and decree of the Court of the Judicial 
Commissioner, Central ^Provinces, dated 
the 6th September 1917 , reversing a 
judgment and deciee of the Court of the 
Additional District Judge of East Beiar, 
dated the 18th July 1916. 

The suit out of winch this appeal arose 
was instituted by the- JPlAintiffs as mem- 
bers of the family of Nain Singh for pos- 
session of the suit properties alleged by 
them to bo their ancestral familv property 
The Defendants claim title under a sale 
deed executed in 1902 by Nain Singh m 
favour of Syed Kasam The validity of 
this sale vas impeached by the Plaintiffs 
The District Judge held that t*he sale 
was not fictitious, that Nain Singh had 
not separated at the date of the sale, that 
the vendee had been in possession, and 
had enjoyed separately the piofits of his 
vendor’s share since the date of the sale 
and he passed a decree accordingly. 

The Plaintiffs appealed to the Court of 


the Judicial Commissioner ( J . Mittn , A. 
J C ) which set aside the decree of the 
lower Court and directed the Defendants 
to put the Plaintiffs in possession of the 
pioperty in suit on pajment by the Plain- 
tiffs of the sum of Rs 5,000. 

Prom the decree of the Court of the 
Judicial Commissioner the Defendants 
(the representatives of Syed Kasam) ap- 
pealed to Ills Majesty in Council 

Mr DcGruyther , K. C. and Mr. Parikh 
for the Appellants. — Nain Singh was 
governed by the Mitakshara which in 
Beiar is intei preted accoiding to the 
Bombay School According to the Bom- 
bay School an undivided co-parcener can 
sell lus undrvided share for value. 

Ram Prasad v Mt Subu Bai (5), 
Bhadia v Mt Bhagi (6) and Bahcant Rao 
v Bap Rao (7). 

Mavne’s Hindu Law, para. 356. 

The sale by Nain Singh in 1902 was 
an unequivocal intimation of his intention 
to separate which would operate as a 
sepiration 

Girja Bai v Sadasliiv Dhundtraj (3) 
and Kawal Nain v Prabhu Lai (1) 

In any event the agreement of Decem- 
hei 1905 would in itself operate as a 
seveiance 

Musammat Parbah Dcbi v Ghaudhuri 
Nanulalal Singh (8). 

Mr Kcnicorthy Biown for the Respon- 
dents - — Lerar adopts the Bombay law as 
to succession but not as to sale. Morc- 

(3) L. R. 43 I. A 151 at p. 158 : «. c. I. L, R* 

43 Cal 1031 ; 20 0. W. N. 1085 (1916). 

(4) L. It. 44 I.A 159 e. c. I. L. R. 89 All. 

496; 21 C W N 983 (1917). 

(5) 4 Nag. L R 31 (1908). 

(6) 10 Nag L. R 24 (1913). 

(7) L. R. 47 f. A. 213% s. c. I. L. R. 48 Cal. 

30 j 25 0. W. N. 248 (1920). 

(8) L. R. r»6 I. A. 71 : *. 0 . I. L. B. 31 All. 

112 i 18 0. W, V. 983 (W09h 
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over the Berar Courts lean towards the 
decisions of the Allahabad High Court. 

Ramkishore Kedaf Nath v. Jainarayan 
Ramrachhpal (9). 

The pure Mitakshara is applicable and 
the deed of sale was a nullity. 

If there is a fixed declaration of sepa- 
ration by a co-parcener, it effects a sepa- 
ration, but it must be certain, unequivocal 
and intended to be operative 

The evidence does not support any such 
intention. Moreover the argument that 
the agreement in 1905 effected a sever- 
ance was a new case in the judicial Com- 
mission er’s. Court and the Court ’rightly 
used its discretion in refusing to admit it 

There was no clear intention in the 
present case that separation should take 
place at once and this is laid down as 
essential in Appovier v. Rama Subba 
Aiyan (1) and Sura ] Narain v. Ikbal Klara - 
w (10). 

Mr. DeGruythcr, K. G, replied. 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Cave. — This is an apt eal by 
the Defendant in the suit against the 
decree of the Court of the Judicial Com- 
missioner of the Central Provinces, re- 
versing a decree of the Additional District 
Judge, East Berar, Amraoti, and giving 
judgment for the Plaintiffs 

Nain Singh and the Plaintiffs, who 
were the issue of his brother Khannu 
Singh, formed at one time a joint Hindu 
family, resident in Berar and subject to 
the law of the Mitakshara as there inter- 
preted. Before the date of the deed next 

U) 11 U. I. A. 6? at p, 89 (1666). 

(9) L. R. 40 I. A. 818 at p. 219: *. c. t. h. B. 

40 Oa). 966) 17 0. W. N. 1189 (1918). 

(10) L. fc. 40 1. A, 40 atp. 46: fi, 0. 17 O. W. 

h. 888 a$m 


mentioned, Nain Singh and the Plain- 
tiffs had become separate m mess and 
residence, but not in estate 

By registered sale-deed, dated the 29th 
September 1902, Nain Singh sold his half 
sha&5 of the ancestral property of the 
family (with some moveable property) to 
Syed Kasam for 20,000 rupees, of which 
15.000 rupees were admitted by the ven- 
dor to have been received in advance, and 
the remaining 5,000 rupees were paid to 
him in the presence of the registering 
officer No partition was then effected, 
but the purchaser was allowed to bold and 
cultivate certain parts of the property 
corresponding in' value to a half share. 
On the 4th December 1905, all the mem- 
bers of the family signed a kararnama 
appointing one Ghasi Ram as arbitrator 
to partition the property and agreeing to 
accept whatever partition he might make. 
The arbitrator divided the property into 
two lists, one (representing a moiety in 
value) containing the property to be 
allotted to Nain Singh, and the other 
(representing the remaining moiety in 
value) containing the property to be 
allotted to the Plaintiffs The latter list 
was apparently divided into three sub- 
lists, one for each of the Plaintiffs 
These lists were handed to Nain Singh. 
The formal division was not at once 
carried out, as Nain Singh died on the 
26th March 1906; but after his death the 
lists appear to have been acted upon by 
all the persons interested, as the pur- 
chaser was put into possession of the pro- 
perty allotted by the' arbitrator to Nain 
Singh, and the Plaintiffs from time to 
time dealt with various parts of the lands 
contained in their lists. 

Oh the 23rd July 1914, the Plaintiffs 
bropgbt the present suit against Syed 
Kaipn, claiming possession of the lands 

24 
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of which he had been sp put into posses- 
sion on ihe ground that the family bad 
continued joint in estate down to the 
death of Nam Singh, and that on the 
death of Nain Singh's widow (whjch 
occurred on the 10th duly 1910) the pro* 
pertv had passed to them. They also 
alleged that the half share had been sold 
by Nain Singh to the Defendant 11 for a 
bogus consideration of 20,000 rupee* T ~ 
an expression which has no legal signi- 
fication, but which apparently meant that 
the consideration of 20,000 rupees had 
not m facl been paid. 

The suit was heard by the Additional 
District Judge, East Berar, who dis- 
missed it, holding that there had been 
an effective agreement for partition, and 
that the 20,000 nipees had been paid 
On Appeal, the Additional Judmial Com- 
missionei held that th^re had been no 
partition, and fha* although 5,000 rupees, 
pait of the purchase money, had been paid 
before the registering officer, the balance 
of 15,000 in pees had not been paid, or 
if paid, had been at once returned. He 
declined to admit the plea that the karar- 
narna effected a severance of the Joint- 
tenancy on the ground that this had not 
been specifically pleaded He therefore 
set aside the decree of the lower Court, 
and diiected the Defendant to put thp 
Plaintiffs m possession of the property in 
suit on payment by the Plaintiffs of 
5,000 uipees. Against this decree ihe 
piesent- appeal was brought The origi- 
nal Appellant, Syed Kuam, has died 
pending Ihe appeal, and is represented by 
the present Appellants 

Two points are taken on behalf of the 
Appellants First, it is said that the law 
of the Mitakshara is to be interpreted in 
Berar in the same manner as in Bombay, 
and that according to that law as so in- 


terpreted, Nain Singh had power to sell 
his undivided share m the joint family 
property without the consent of his co- 
owners , and their Lordships do not doubt 
that this statement is correct. But to 
this point it was answered by the Judicial 
Commissioner that the sale by Nam 
Singh in 1902 only gave to the purchaser 
an equity to enforce a partition, and that 
such equity was displaced by the fact that 
the purchase money was not fully paid. 
In view of their Lordships’ opinion on 
the second question, to be hereafter 
stated, and of the fact that the evidence 
on the *questfon of the payment of 15,000 
rupees was not fully hi ought to their 
notice, they do not think it necessaiy to 
deal with this point , nor do they expiess 
any opinion on the question whether, 
even if it was proved that pait only of 
the purchase money was paid, the form 
of decree adopted b\ the Judicial Com- 
missioner was appropmte to the case 
But, secondly, it is argued on behalf cl 
the Appellants that Urn transactions 
which took place in the yc.n 1005 effected 
a severance of the joint (‘state, and ac- 
cordingly the Plaintiffs have no light to 
sue; and in their Lordships' opinion this 
argument should prevail 

It is settled law that in the case of a 
joint Hindu family nibjeet to the law of 
the Mitakshara, a seven anee of estate is 
effected by an unequivocal declaration on 
the part of one of the joint holders of his 
intention to hold bin share separately, 
even though no actual division takes 
place; and the commencement of a suit 
for partition has been held to bo sufficient 
to effect a severance m interest even before 
decree [see Appovier v. Hama Subla 
Aiyan (1), Joy Narian Gin v. (Irish Ghun- 
der My tee (2), Girja Bai v. Sada^hw 

n\ ii *r. t. a, 75 

iU5 I. A. 34# (1878). 
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SyJBD KABAM v. JORAWAR SlNGH. 
Dhundtraj (3) and Kaurnl Nain v. Prabhu 
Lai (4)]. 

In the present case, it was proved by 
the evidence of one of the Plaintiffs! (Jora- 
war Singh* and of Ghasi Ram that Nain 
Smgh claimed his half share of the an- 
cestral property, and that after discus- 
sion all the joint holders signed the 
agreement of the 4th December 1905, ap- 
pointing Ghasi Ram to partition the pro- 
perty and agreeing to accept whatever 
partition he might make; and this claim 
, and agreement were quite sufficient to 
effect a. severance m mtefest and to pre- 
vent the share of Nain Smgh from 
passing by survivorship It is true that 
tlio agreement was not specifically plead- 
ed by file Defendant S>ed Kasam ; but 
lie jilvadcd th it Nain Smgli was separate 
m estate, am! idled in Ins written state- 
ment on the division of the property 
which lesulted from the agreement, and 
then Loidslnps do not think that the 
agreement leading up to that division 
can be put out of account. Thu subse- 
quent division of tlie property between 
the co-owneis was accepted by all parties 
and is not said to have been unfair ; and 
there appears to be no reason why it 
should be disturbed. In these circum- 
stances the sale to Syed Kasam could not 
be set aside at the instance of the joitft 
owners, but only (if at all) at that of the 
vendor or his representatives ; and any 
proceedings for that purpose were statute 
barred before the commencement of the 
suit. This is sufficient to dispose of the 
Plaintiffs* claim. 

3?or these reasons their Lordships will 
humbly advise His Majesty that this ap- 
peal should be allowed, that the decree 

(«) L. R. 43 I. A. 151 • s. c. I. L, R. 43 0*1. 

1031 j 90 0, W. N. 1086 (1918). 

(4) L. ft, 44 I. A. 159 ; a. c. I. L, ft, 89 All. 

496 j 21 0. W, N, 986(1917). 
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of the Judicial 'Commissioner should be 
set aside and the decicc of the District 
Judge restored, and that the Respon- 
dents should pay the costs m both the 
Courts below 7 and the costs of the pre- 
sent appeal. 

Solicitor : Mr Edwaid Dahjado for tlio 
Appellants 

Solicitors Messrs Downer and John - 
r son for the Respondents 
G. D. M 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
N q. 1030 of 1920. 

Mookerjee, J. Makar Ah, Plaintiff, 
Chotzner, J. * Appellant, 

1922, u. 

Heard, 19, May. Sarfaoihn and ors., 

J udgment, Defendants, 

13, June. Respondents 

Civil Procedure Code (Act XI V of 188 A), so $. 
$12) 813) 314 and 3 L5— JCii'il Procedure Code (Act 
V of 1908)) Or SI, rr. 91 and 93 - Auction-pur- 
chased » right to refund of purehaic-w one y if the 
sale is set aside on tfu 1 ground that judgment -debt or 
had no saleable interest , to be enfold'd, if by suit 
or application unde) the Code -l tight to bring a 
suit for refund, a rented under the Code of 1332) 
if extinguished bg the 9 }» omul gatwn of the Code 
of 1908 . 

The Plaintiff purchased certain im- 
moveable property at a sale held in exe- 
cution of a mortgage decree. The sale 
was confirmed and the sale-certificate 
granted on the 11th of December 1908 . 
Being unable to obtain possession, the 
Plaintiff \nstituted the present suit, on 
the 16th April 1917 , against several 
persons , among others, the mortgagees 
who had received the purchase-money , 
for recovery of possession and tn the 
alternative) for recovery of the pur - 
ohase^money, The claim for posses- 
sion being negatived, the question at me 
whether the Plaintiff was competent 
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to maintain the suit for the recovery 
of the purchase-money or whether the 
only remedy left to him was an ap- 
plication under Or 21, r. 93 read tgith 
r. 91 of the Civil Procedure Code of 1908 : 

Hold — That under the provisions of the 
Civil Procedure Code of 1882, the Plain- 
tiff, on the 11th of December 1908, ac- 
quired a right to obtain a refund of the 
purchase-money either by application or 
by suit within the period prescribed by 
law tn one contingency namely, if it 
should be discovered that the judgment- 
debtor had no saleable interest, at . all in 
the property sold , and that this right could 
not be deemed to have been extinguished 
by the promulgation of the Code of 1908 
which came into operation on the first 
day of January 1909 ; and that accordingly 
the Plaintiff was competent to maintain 
the present suit for the recovery of his 
purchase-money 

Munna Singh v «Gajadhar Singh (1) 
followed 

Colonial Sugar Refining Co. v. 
Irving (28) referred to. 

This was an appeal from a decision 
of 0. M Martin, Esq., Additional Dis- 
trict Judge, Chittagong, dated the 10th 
March 1920, affirming that of Babu 
Sachindra Kumar Sen, Munsif, Raozan, . 
dated the 31st August 1918. 

The facts of the case will appear from 
the ludgment. 

Babu Narendra Kumar Das for the Ap- 
pellant. . 

Babus Birajmohan Mojumdar and Chan- 
dra Sehhar Sen for the Respondents. 

The Judgment of the Court was as 
follows : — 

Mookerjek, This is an appeal by 
the Plaintiff m a suit for recovery of pus- • 
(11 I.U5 All. 877 <F. B.i (1888). 
list [18061 App. Cas. 869. 


session of immoveable property purchased 
by him at an execution sale, or, in the 
alternative, for recovery of the money 
paid by him as purchaser at such sale. 
Tlie trial Court dismissed the suit, and 
that iVcree has been affirmed by the Dis- 
trict Judge on appeal. The facts material 
for the determination of the questions of 
law raised before ns are no longer in con- 
troversy and may be briefly recited. 

On the 18th September 1904, the fifth 
Defendant mortgaged the disputed pro- 
perty to tlief sixth and seventh Defendants 
to spcufe a loan of Rs 100 which was 
made repayable on the 12th February 
1905. On the 14th June 1907, the mort- 
gagees sued the mortgagor to enforce the 
security The claim was contested by 
the mortgagor in his written statement, 
but, ultimately, a decree was made by 
consent on the 13th November 1907. 
The decree was executed in due course, 
and at the sale which followed, the Plain- 
tiff, a stranger to the suit, became the 
purchaser for a sum of Rs. 190. The sale 
was confirmed and the sale-certificate was 
granted on the 11th December 1908. 
Symbolical possession waB thereafter de- 
livered to the purchaser on the 28th 
March 1909. She was unable, however, 
to obtain actual possession and was thus 
constrained to commence the present liti- 
gation on the 16th April 1917. The claim 
for possession was controverted by the 
first Defendant, who urged that neither 
the fifth Defendant nor his mortgagees 
nor the Plaintiff ever had any title to the 
disputed land, and in this defence he was 
supported by some of the other Defen- 
dants The Courts below have concur- 
rently found that the fifth Defendant had 
no title to the land at any time, and that, 
consequently, the mortgage as also the 
execution sale based thereon had passed 
no title to the Plaintiff. In this view, 
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the claim for possession put forward by 
the Plaintiff has been negatived. The al- 
ternative claim for recovery of the pur- 
chase-money from the sixth and seventh 
Defendants has been dismissed on the 
ground that the only remedy of the Plain- 
tiff is by an application under Or. 21, r. 
93 read with r. 91 of the Civil Procedure 
Code, 1908, and that a regular suit is not 
maintainable for the purpose. The Plain- 
tiff has now appealed to this Court and has 
argued that the decision of the District 
Judge is erroneous on two grounds, 
namely, first, that undSr the*Code of 1908, 
as under the Code of 1882, a regular suit 
may be maintained by an execution-pur- 
chaser to recover the purchase-money on 
the ground that the judgment-debtor had 
no saleable interest in the property sold, 
and secondly, that, if under the Code of 
1908 the law be deemed to be different 
from what it was under the Code of 1882, 
the provisions of the latter Code should 
be applied to the present case, as they 
were in force on the date when his pur- 
chase became absolute under sec. 312 and 
sec. 314 of that Code. 

For the determination of the first ques- 
tion, a comparison between the relevant 
provisions of the Codes of 1882 and 1908 
is essential. Secs. 313 and 315 of the 
Code of 1882 were as follows : — 

“ 313. The purchaser at any such sale 
may apply to the Court to set aside the 
sale, on the ground that the person whose 
property purported to be sold had no sale- 
able interest therein, and the Court may 
make such order as it thinks fit : 

Provided that no order to set aside a 
sale shall be made unless the judgment- 
debtor and the decree-holder have had 
opportunity of bei^g heard against such 
order.’' ' 

" 315. When A sale of immoveable pro- 


perty is set aside under secs. 310A, 312 or 
313, 

Or when it is found that the judgment- 
debtor had no saleable interest in the pro- 
perty which purported to be sold and the 
purchaser is for that reason deprived of it, 
— The pui chaser shall be entitled to re- 
ceive back his purchase- money (with or 
without interest as the Court may direct) 
from any person to whom the purchase- 
money has been paid. # 

The lepayment of the said purchase- 
money ahd of the interest (if any) allowed 
by the Court, may be enforced against 
such person under the rules provided by 
this Code for the execution of a decree for 
money.” 

Er. 91 and 93 of Or 21 of the Code of 
1908 are as follows : — 

‘‘91 The purchaser at any such sale 
in execution of a decree may apply to tiie 
Court to set aside the sale, on the ground 
that the judgment-debtor had no saleable 
interest m the “property sold.” 

‘ ' 93 Where a sale of immoveable pro- 
perty iB set aside under r. 92, the pur- 
chaser shall be entitled to an order for 
repayment of his purchase-money, with 
or without interest as the Court may 
direct, against any person to whom it has 
been paid.” 

It will be observed that the second and 
fourth paragraphs of sec. 315 are not re- 
produced in r. 93, while the words ‘‘ shall 
be entitled to receive back ” which oc- 
curred in the third paragraph of sec. 315 
are replaced by the words ‘‘ Bhall be en- 
titled to an order for repayment ” in r. 93. 
The Defendants-Respondents have con- 
tended that these changes indicate a sub- 
stantial alteration in the pre-existing law. 

Under the Code of 1882, it had been 
held that a purchaser could not only ob- 
tain repayment of his purchase-money 
when the sale was seW-aside upon his a{>- 
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plication under sec. 313, but that he might 
also maintain a suit against the decree- 
holder for recovery of his purchase-money, 
if it should so happen that the judgment- 
debtor had no saleable interest whatever 
in the property sold. The existence of 
the alternative remedy by suit was in- 
terred Irom the provision in the second 
paragraph of sec. 315 and from the use of 
the words ‘ ‘ may be enforced ’ ’ in the 
fourth paragraph of that section. The 
matter was elaborately examined by a 
Full Bench of the Allahabad fligh Court 
in Munna Singh v. Gajadhar Singh (1) 
where it was luled that a purchaser at a 
sale in execution of a decree was .com- 
petent to maintain a suit against the 
decree-holder for recovery of his purchase- 
money when the judgment-debtor was 
found to have had no saleable interest in 
the profierty sold; the purchaser was not 
restricted to the special procedure in the 
execution depaitment, inentioned in sec. 
315 This view was lollowed in Kishunlal 
v. Muhammad Safilar 1 U (2), Suiheswari 
v. Gossain Mayanand (3), Muhammad 
Napbulla v. Jaynarain (4) and Girdhar 
Das v. Siddheswan Prasad (5). A 
similar view was adopted by the Bombay 
High Court in Guishidawa v. Gangaya 
(6). The identical punciple was approved 
in this Court in Handayal v. Sheikh 
Samsuddin (7), Nityananda v Jagat 
Chandra (8) and Ram Kumar v. Ram 
Gour (9) The same construction was 
placed upon the Code by the Madras High 

(I) I. L. B. 6 All. 67 7 (F. B.) (1883) 

(3) T. L. B. 13 All. 363 (1891). 

(3) I. L. B. 86 All. 419 (1918). 

(4) I. L. B. 86 All. 629 (1914). 

(6) I. L. B. 40 All. 411 (1918). 

(6) T. L. B. 22 Bom 784 (1897) 

.71 6 0. W. N. 240 11900) 

(8) 7 C. W. N. 106 (1902). 

19) 1. I* B. 37 041. 67 (1909), 


Court in Pachayappan v. Narayana (10), 
Nila Kanta v. Imam Saheb (11), Mohi- 
deen v. Mahomed Mura (12) and Tirumalai 
Swamt v. Subramaman (13) This then 
was the accepted interpretation of the 
provisions of the Code of 1882, though 
there might have been now and then a 
note of hesitation and even of dissent; 
Kishunlal v. Muhammad (2), Sidheswari v. 
Gossain (3), Muhammad v. Jaynaram (4) 
and Sundara Gopalan v. Venkata Varada 

(14) It was further held that an appli- 
cation under sec 313 to set aside the sale 
was required to be made within sixty 
days from the date of the sale under Art. 
172 of the second Schedule to the Indian 
Limitation Act, 1877, Hap v. Atharaman 

(15) . That Article, however, ae pointed 
out in Stvarama v. Rama (16), would not 
apply to an application under sec 315 for 
refund of the purchase-money, such an 
application was governed by Art. 178, 
which enacted that an application , for 
which no period of limitation was pro- 
vided elsewhere in the Schedule, could be 
made within three years from the date 
when the right to apply accrued ; Girdhari 
v. Sital Prosad (17). On the other hand, 
a regular suit, instituted by the auction- 
purchaser under sec. 315, would be 
governed by Art. 120, which provided that 
a ' suit for which no period of limitation 
was provided elsewhere in the Schedule 
could be instituted within six years from 
the date when the right to sue accrued ; 

(2) I. L. B. 18 All. 883 (1891). 

(8) I, L. B. >6 All. 419 (1918). 

(4) I. L. B. 86 All. 629 (1914). 

(10) I. L. B. 11 Mad. 269 (1887), 

(11) I. L. B. 16 Mad. 861 (1892), 

(12) 28 Had. L, 3. 487 (1912). 

(18) I. L. B. 40 Mad. 1009(1910). 

(14) T. L. R. 17 Mad. 228 (1892), 

. (16) I. L. B. 7 Malt 612 (J884). 

(16) I, L. B. 8 Mad. 99 (1864). 

U7> 1. L. R, 11 All. 878 (1889). 
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Nila Kanta v. Imam Saheb (11) and 
Sidheswari v. Gossain (3). 

Under the Code of 1908, it has been 
urged before us, a substantial alteration 
has been effected in the law. The pur- 
chase-money cannot now be got back* 
unless the sale is set aside; further, a 
suit does not lie for recovery of the pur- 
chase-money, as it did under the Code of 
1882. This view has been adopted in 
Nannulal v. Bhagwandas (18), Parvaiht v. 
Gobmda Swami (19), Moludeen v. MaMo- 
med (12), Tirumalai Swami v Subramam- 
an (13), Subbu Ammal v Ponnambala 
Reddi (20), Bhagab&ndas v. Allabalcsh 
(21), Ram Samp v. Dalpat Rat (22), 
Juraun Mahomed v. Mahomed Jathi (23), 
Manmohan v Gopinath (2t) and Pra- 
sanna Kumar v. Ibrahim Mirza (25). 
But it must be noted that the contrary 
view found favour with the Bombay High 
Court in Rustomp v Vinayah (26), where 
without an examination of the changes 
introduced by the Code of 1908, it was 
ruled that the purchaser might now, as 
before, proceed by suit. It is not neces- 
sary, for our present purpose, to pro- 
nounce a final judgment upon the question 
of the exact extent of the alteration made 
in the pre-existing law by the Code of 
1908. But this much is indisputable 
that if the law has been changed, the 
alteration has been of a substantial 
character, namely, first, the right fo re- 
ts. T. I». R. 36 All. 410(1913). 

(11) 1.1 R. Iff Mad. 361 (1893). 

(12) 23 Mad. L J. 487 (1012) 

(18) T L R. <0 Mad. 1009 (1916). 

118' 1 1.11 Ml AH 114 (19161 

'191 T. t. R 39 Mod 803 (19’5). 

.20) [1918] Mad. W. N. 665. 

(21) (1919} P. R. 62. 

(22) i L. R. 43 All. 60 (1920'. 

(23) 82 0. W. V- 7«0 (1917). 

(24) 16 All, b, 3. 611 (1918). 

(28) 41 fed, (bp 924 (1917). 

120) I. b R..86 Bon- 29 (1810), 


cover the purchase-money by a suit in- 
stituted within six yeais after the accrual 
of the right to sue has been taken away ; 
and secondly, the purchaser is restricted 
to his remedy by an application under 
r. 91, which must be made within thirty 
days from the date of the sale under Art. 
166 of the Schedule to the Indian Limi- 
tation Act, 1908, followed by an applica- 
tion under r. 93, which may be made 
within three years from the accrual of the 
right under Art. 181. This leads us on 
to a consideration of the second point. 

For tlue determination of the second 
question, we must recall that when the 
execution sale took place in this case and 
was confirihed, the Code of 1882 was m 
force. The auction-purchaser, whose 
title accrued on the 11th December 1908, 
acquired on that date the right to obtain 
a refund of the purchase-money either by 
application or by suit, within the pre- 
scribed period, in one contingency, 
namely, if it should be discovered that the 
judgment-debtor had no saleable interest 
at all in the property sold. This right 
cannot be deemed to have been extin- 
guished by the promulgation of the Code 
of 1908, which came into operation on the 
first day of January 1909 This view is 
supported by the decision in Sidhestoari 
v. Gossain (3), Mohideen v. Mahomed 
Mura (12). Parvathi Ammal v. Gobinda 
Swami Pillai (19), Tirumalai Swami v. 
Subramaman (13) and Alaji v. Vengu 
(27). where the provisions of the Code of 
1882 were applied, though the suit had 
been .instituted after the commencement 
of the Code of 1908 ; it mav be observed 
parenthetically that, apparently through 
(A) I. L. R. 86 AU. 419 (1918), 

(12) 28 Mad. L. 3 . 4871(1912). 

H3) T. L. R. 40 Mad. 1009J(1916), 

(19) I. L. R. 29 Mad. 808 (1912). 

(27) [1920] Mad. W. N. 786 j 12 Mad. L. W. 
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an oversight, in Muhammad v. Jaynarain versy. On the one hand, ft was not dis- 
(4), the provisions of the Code of 1882 pitted that if the matter in question be a 
were assumed to be applicable, though matter of procedure only, the petition is 
the sale had been held on the 26th Novem- well-founded. On the other hand, if it 


ber 1910 in execution of a mortgage 
decree made in 1892. Our conclusion is 
clearly supported by sec. 6, els ( c ) and 
(e) of the General Clauses Act, 1897, 
which provide that a repeal shall not 
affect any right hr privilege acquired or 
accrued under the enactment repealed 
The right of the purchaser dates from the 
confirmation of "his purchase, and is pri- 
marily to the property, and seoondarily, 
in the alternative and contingently, to re- 
payment ; the latter branch becomes en- 
forceable only in consequence of the 
discovery that the dpbtor had no saleable 
interest and that the title which the pur- 
chaser had imagined that he had acquired 
had no real existence Such an alter- 
native and contingent right is preserved 
by sec 6, cl. (c) of the General Clauses 
Act, 1897. Reference may in this con- 
nection be made to the lucid exposition 
contained in the judgment of the Judicial 
Committee in Colonial Sugar Refining Co. 
v. Irving (28). In that case, the creation 
of the High Court of Australia took away 
the right of appeal fr<jm the supreme 
Court of Queensland direct to His 
Majesty in Council. Tt was ruled that the 
Australian Commonwealth Judiciary Act, 
1903, whereby the High Court was estab- 
lished, could not be interpreted as retros- 
pective in operation, and that a right of 
appeal to the King in Council in a suit 
pending when the Act was passed and 
decided by the Supreme Court afterwards, 
was not taken away. Lord Macnaghten 
observed as follows : — 

“ As regards the general principles ap- 
plicable to the case, there was no contro- 
ls I. L. H, 86 Oal. 529 11914', 

198) [1908] App. Cm. 869. 


be more than a matter of procedure, if ft 
'touches a right in existence at the nasa- 
ing of the Act, it was conceded that, in 
accordance with a long line of authorities 
extending from the time of Lord Coke 
to the present day, the Appellants would 
be entitled to succeed The Judiciary 
Art is not retrospective by express enact- 
ment or by necessary intendment. And 
therefore the only question is, was the ap- 
peal to His JVTajesty in Council a right 
vested in the Appellants at the date of the 
passing of the Act, or was it a mere matter 
of procedure? It seems to their Lord- 
ships that the question does not admit of 
doubt To deprive a suitor in a pending 
action of an appeal to a superior tribunal 
v hich belonged to him as of right is a very 
different thing from regulating procedure. 
In principle, their Lordships see no 
difference between abolishing an appeal 
altogether and transferring the appeal to 
a new tribunal. In either case, there ifi 
an interference with existing rights, con- 
trary to the well-known general principle 
that statutes are not to be held to ad? 
retrospectively, unless a clear intention to 
that effect is manifested ” 

This opinion is not opposed to the deci- 
sion of the Judicial Committee in Abbott 
v Minister of Lands (29), where the right 
in controversy was neither definite nor en- 
forceable from its origin. The principle 
of the decision in Colonial Sugar Refining 
Co \ . Irving (28) has been repeatedly fol- 
lowed ; Kalinga v. Narasingha (80), Sali- 
mamma v. Valli (81), Madurai Pillai v. 

i 

.38) [190ft] Afp.Ciw.869, 

129 ) [ 1896 ] App. Cm, 4 W, 

(so) siic&L.ff.tMMrom 
* tan 
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Muthu Chetty (32), Raja of Pittapur V. 
Venkata J8 3) and Alaji v. Vengu (27). We 
must further bear m mind the important 
circumstance that if, in the class of cases 
now before us, the new Code were held 
applicable, the remedy of the purchaser, 
even by way of application, might be found 
barred by limitation at the date of the 
commencement of the new Code, as ac- 
tually happened in Ttrunuilai Swami v. 
Subramanian (13). In such an event, 
the repealing enactment cannot be given 
retrospective operation, so as to impose 
an impossible condition on pain of for- 
feiture of a vested right; «ee Munjhoori 
v. Akel Muhammad (34), Budhu Koer v. 
Hafiz (35), Oopeswar v. Jtban Chandra 
(36) and Raja of Pittapur v. Venkata 
Subba Row (33). We hold accordingly 
that the right of the Plaintiff to maintain 
the present suit must be determined with 
reference to the provisions of the Civil 
Procedure Code of 1882, when the sale 
took place, and hia title as execution-par- 
chaser accrued on confirmation. 

The result is that this appeal is allowed 
and the decree of dismissal made by the 
District Judge set aside. A decree will 
be made in favour of the Plaintiff against 
the sixth and seventh Defendants for a 
sum of rupees one hundred and ninety 
with interest at six per cent, per annum 
from the 11th December 1908 to the date, 
of realisation. The Plaintiff will have his 
costs in all the Courts from the sixth and 
seventh Defendants. The other Defend- 

<18 T. L. a. 40 Mad. 1000 (19161. 

<87 1 [1920] Mad. W. N 786,. 12 Mad. L W. 

639. 

(821 T. L. B. 88 Mad. 823 (F. B.)’(19I41. 

(83) I. U B. 88 Mad. 646 (1916). 

(84) 17 0. w. N. 889 : a. c. 17 0. L. J. 816 

(1918). 

(85) 18 0. L. J. 274 11918). 

(86) 1. L. B. 41 Oal. llSCi a. e. 19 0. It J. 

649 (Bp. B.V (1914), 
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ants will pay their own costs in all the 
Courts. * 

P. K. C. 

tOIVIL APPELLATE JURISDICTION.] 

, Appeal from Appellate Dbobeb 
N o. 1533 of 1920. 

, , Rukndra Narain 

"“T"' \ Ohoodbdbi, 

B. I>. Ghom, J. „ nl No. 3, Appellant, 


Walmslky, J. 

B. B. Ghosk, J. 
1922, 

Heard, 17 and 

ltf, July. 

Judgment, 

18,-Juiy, 


Khan Bahadur 
Moulvi &bu Nabob 
Ahiya and ors., Plain- 
tiffs, Respondents. 


Putni Regulation ( VIII of 1819 , B. C.), creation 
of one putni over % the head of a pi'eviouA pnti i, 
if legal — Assignment of the right of the zemindar to 
receive rent from the 'previous jantn id if can he 
treated as a putni lease as contemplated by the 
Regulation— Sale under the Regulation of the in- 
terest of such assignee , if legal and if it passes any 
interest— Sec. 11^ persons entitled to question such 
a sale— Creation of a fresh putni co-ordinate with 
a pntm already in existence , if gives any legal right 
over the previous putni i»»r — Relationship of landlord 
and tenant between the ne v and old putnidUis. 

A , a zamindar , granted a putni leme of 
the entire 16 as. of the property to D 
Subsequently B having acquired an in- 
terest in one anna share of the zamindary 
created a putm in respect of this one anna 
share in favour of F, but later on sold 
the interest of F under Reg. VIII of 
1819 and it was purchased by P, who 
thereafter sued D for rent of the punu 
to the extent of one anna share • 

Held — That the idea of a putni being 
created over another putni is absolutely 
foreign to the scheme of the Putni Regu- 
lation. The putniefar is therein described 
as a taluqdar of the first degree and it is 
difficult to imagine that a tenure can be 
created over a taluqdar of the first degree, 
Raj Coomar v. Probhat (1) distin- 
guished. 

(1) 9 0a W. & 050(19041, 
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That assuming that F f s interest teas 
superior to that of D y ' then it could not 
be sold by the Collector under Reg. VIII 
of 1819, and P acquired no interest by 
such sale . The whole scheme of the 
Putni Regulation is that the putnidar is 
the only person whose interest can be sold 
under the Regulation and not the interest 
of a person in the position of F by what- 
ever name' it may be called . The mere 
giving of the name of putni to the interest 
of F would not make it a putni as con- 
templated' by Ihc Regulation so as to 
bring into play all the provisions of the 
law . 

That there can be nonobjection to the 
assignment of the right of the zammdar 
to receive rent from the putnidar which he 
is entitled to get under the putni settle- 
ment and the assignee would be entitled 
to recover rent from the putnidar by vir- 
tue of the assignment 

Madhuj sitdan v Df.bendr\ (2) and 
other cases referred to 

Jaharmi ld v Jatindrv (i) distin- 
guished , 

But ?/, ignoring the interest of D , the old 
putnidar, the interest created in favour of 
F was made not superior to but co-ordi- 
nate to that of D, then F did not acquire 
any lawful interests as against D. 

Under the provisions of sec. 14 of the 
Regulation , a sale under the Regulation 
can only be questioned by a person affect- 
ed by il } but in the ptesent case the sale 
not having been held with jurisdiction , it 
could be questioned by D who was not 
affected by the sale * 

Ramsonv v . Sonamull\ (6) distin- 
guished . 

This was an appeal preferred on the 

<2, 8ic. l. j. fames 

(4) 34 C. h 1 <79 11921). 

56) 18 C L J 4<04mm 


14th of June 1920 against the decree of 
Baba Hem Chandra Bose, Subordinate 
Judge, Second Court, Zillah Sylhet, 
dated the 6th of March 1920, affirming 
the decree of Babu Sirisli Chandra Chakra- 
vaitv, Munsif, 4th Court, Hafiganj, dated 
the 23rd of December 1918. 

The facts of the case are briefly as fol- 
lows — One Abdur Rahaman was the 
zammdar of a certain estate He granted 
a putni lease of the entire 16 as property 
to the predecessor of the Defendants. 
Subsequently one Bhuban Babu acquired 
an interest in one anna shore of die 
zamindary ami created a putni in respect 
of this one anna in favour of a lady Fatima 
Banu Some tune after that Bhuban 
Babu sold the interest of Fatima under 
Reg. VIII of 1819 and it was purchased 
by the Plaintiff The Plaintiff brought 
the present suit against the Defendants 
for rent of the putni to the extent of one 
anna share Only the Defendant No. 3 
contested Plaintiff's claim and denied the 
relationship of landlord and tenant, and 
contended that the Plaintiff had acquired 
no interest m the property by virtue of 
the sale and the purchase. The lower 
Courts gave the Plaintiff a decree for rent 
and the Defendant preferred the present 
second appeal to the High Court. 

Babu Hemendra Coomar Das for the 
Appellant. 

Babus Surendra Nath Guha and Bro- 
jendra Nath Palit for the Respondents. 

The Judgment of the Court was as 
follows : — 

B B. Gkose, J — This appeal is by the 
Defendant No. 8 and it arises out of a 
suit for rent brought by the Plaintiff under 
the following circumstances. One Abdur 
Rahaman was the zemindar of a certain 
estate. He granted a putni lease of the 
entire 16 annas of Jhd* property to the 
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predecessor of the Defendants sometime 
in 1881. Subsequently, one Bhuban 
Babu acquired an interest in one anna 
share of the zemmdary in 1895. After 
acquiring this interest, he created a putm 
in respect of this one anna share in 
favour of a lady Amatul Fatima Banu. 
Sometime after that, Bhuban Babu sold 
the interest of Amatul Fatima Banu' 
under Reg. VYtt of 1819 and it was pur- 
chased by the Plaintiff. The Plaintiff 
has now sued the Defendants for rent of 
the putni to the extent of one ann^ share 

The Defendant No 3 alone contests 
the Plaintiff’s claim and he denied the 
relationship of landlord and tenant and 
contends that the Plaintiff lias acquired 
no interest m the property entitling him 
to recover rent from him as putnidar - 

Both the Courts below have given the 
Plaintiff a decree for rent. The learned 
Subordinate Judge relies upon the case 
of Raj Coomar v. Probhat Chunder ( l) for 
the proposition that it was open to 
Bhuban Babu to create a putm tenure 
over the head of the putni of the Defen- 
dants. 

It is contended before us by the Appel- 
lant, first, that Bhuban Babu had no 
authority to create a second putni inter- 
vening between the Defendant « putm 
and the zemindar’s interest and, secondly, 
that assuming that the putm lease grant- 
ed m favour of Fatima Banu, the Plain- 
tiff s predecessor, amounted to an assign- 
ment of the right of the zemindar to 
recover rent from the Defendants, such 
interest created in favour of ’Fatima 
Banu was not a putni lease as contem- 
plated by Reg. Vllf of 1819 and the sale 
held by the Collector under that Regula- 
tion of the interest of Fatima Banu at 
w hich the Plaintiff purchased was with- 
0 ut jurisdiction and the Plaintiff has ac- 
u> 0 0. W, 056 (1604), 


quired no interest whatever by virtue of 
it. The Appellant points out that there 
are certain other cases which deal with 
this question and he refers to the cases 
of Madhusudan v Debendra Nath (2), 
Nilambar v Mir Mahasunuddm (3) and 
Jaharmull v. Jatmdra Nath (4) and Joraa 
Kumari v Hamftiddm (5) 

With rogaid to the case of Raj Coomar 
v. Probhat Chunder (L) on which the Sub- 
ordinate Judge relies, the learned Judges 
who decided that case speak very guarded- 
ly about the position of a person who 
accepts a putni over the head of another 
putni . They say this: — “The creation 
of two pUtms , one above 4he other, no 
doubt introduces confusion into the ordi- 
nary grades and nomenclature of sub- 
infeudation, yet, for the purpose of’ this 
suit, all we hold is that the Plaintiffs 
putni lease constitutes an intermediate 
tenure between the zemindar and the De- 
fendants and that, therefore, the Plaintiff 
is entitled to demand the rent which the 
Defendants are bound to pay to their 
superior landlord.” 

Apart from all authority, it would ap- 
pear that the idea of a putm being created; 
over another putm is absolutely foreign | 
to the scheme of the Putni Regulation i 
and any one familiar with the status of a 
putnidar would consider this position as 
anomalous. In the Putni Regulation, a 
putnidar has been. given certain rights as 
against the zemindar. The putnidar is 
described as a* taluqdas of the first degree 
and it is difficult to imagine that a tenure 
can be created over a taluqdar of the first 
degree. There can, however, be no ob- 
jection to the assignment of the right of 

(t) 9 0. W, N. 056 (Wit 
* <2) 34 0. U 

W $4 0. T* J. 17 llM4t 

t4) 34 o, h, nm u 

(5) 14 0. W* H, m U909)i 
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the zemindar to receive rent from the to that of the Defendants. Then, th 

question comes whether, assuming' that i 
was a superior interest, this could be sole 


putnidar which he is entitled to get under 
the putni settlement ; for example, he 
may create an ijara or he may execute a 
mortgage and make over possession to the 
mortgagee In such cases, the assignee of 
the zemindar’s interest would be entitled 
to recover rent from the putnidar by 
virtue of the assignment. This position 
seems to have been made clear in the case 
of Madhusudan v Debendra (2), where 
Mr. Justice Caspersz say ft that the name 
given to the assignee of the zemindar’s 
interest to recover rpnt is immater'al 
The case of Jaharmull v. Jatmdra (4) 
does not really touch the question That 
is a case m which the Defendant claimed 
a nvokurdrt interest and the Plaintiff sued 
for rent as a superior lessee under a lease 
cieating a superior title over the mokuran- 
dar and it will bo noticed that, in that 
case, the learned Judges are equally 
guarded in their language as to the crea- 
tion of a putm interest over another 
putw. In those cases, however, the 
Plaintiff could recover rent on the basis 
of a title derived from the zemindar as 
assignee of the interest of the zemindar 
to recover rent from the putnidar. But 
in the present case, the position seems 
to be somewhat more complicated and 
one of the complications contemplated m 
the case of Raj Coomer v. Probhat Chun- 
der (1) has taken place. The Subordinate 
Judge finds that Bhuban after his pur- 
chase ignored the putni of tfhe Defendants 
and granted a new putni to Fatima Banu. 
Therefore, the interest which was created 

i ,in favour of Fatima Banu by Bhuban was 
pn the same plane as that of the Defen- 
dants. It would appear, therefore, that 
( Fatima Banu’s interest was not superior 

m 9 o w. » ese <«*04% 

(») 34 0. l>. 3 . 70 (IROft). 
tiA- W 84 0.U. 3.. 7» <18811. 


under Reg VIII of 1819. The Collectoi 
assumed jurisdiction for the purpose ol 
sale under that Regulation as the lease 
created in favour of Fatima Banu doeE 
not mention that the interest created in 
her favour was an interest between the 
putnidar and the zemindar. The Regu- 
lation doeB not contemplate the sale of 
such an interest under its provisions and if 
it had < been„brought to the notice of the 
Collector that Fatima’s interest was not 
that of an ordinary putnidar but that of 
one above a putnidar, the Collector surely 
would not have put the provisions of the 
Regulation in force to effect the sale as 
the Revenue Authorities do not recognise 
such a putni. The question, therefore, 
is, whether the Plaintiff has acquired any 
interest by such sale. Reference has been 
made on behalf of the Respondent to the 
case of Ramsona v. Sonamulla (6) in sup- 
port of the proposition that a sale under 
the Regulation can only be questioned by 
a person entitled to do so under sec. 14 
of the Regulation and that the title of the 
purchaser under the Regulation sale can- 
not be questioned collaterally. But the 
learned Judges in that case observed that 
the sale must be held with jurisdiction 
and the sole question in the present case 
is whether the Collector had jurisdiction 
to sell the interest of Fatima Banu under 
Reg. Vlir of 1819. As has been contend- 
ed by thq learned Vakil for the Appellant 
the Defendants do not come under the 
category of persons who could sue under 
sec. 14 of the Putni Regulation for setting 
aside the putni sale. If they had brought 
such a suit, the obvious answer would 
h$ve beep that they were, not affected by 
the alleged sale and that they had no 
m i« o. it,?, 404 lent. 
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right to dispute it nor could any person 
claiming under the Defendants as aur- 
putnidar or a taluqdar of the third degree 
known as seputmdar have questioned the 
sale. If it were held that the interest 
of Fatima Banu was such as could be sold 
under Beg. VIII of 1819, serious com- 
plications would arise in the relation 
between the putnidar and the zemindar 
on the one hand and the Subordinate 
tenure-holders on the other It seems to 
me that the whole scheme of the Futm 
Regulation is that the putmdar is the only 
pei son whose interest can.be sold under 
the Regulation and not the interest of a 
pei son in the position of Fatima Banu by 
whatever name it may be called Ihe 
mere giving of the name of putm to the 
interest of Fatima would not make it a 
putm as contemplated by the Regulation 
so as to bring into play all the provisions 

of the law In my opinion, therefore, the , ' , * , . 

sale under Reg. VIII of 1819 at which the tion suit a decree was passed against him, 
Plaintiff purchased was without pirisdicj during his absence upon a petition of com 
, tm • a . jx nn t.itlpv nrnm.isp flirt v pA on hist behalf bn three, of hi, 


WITH 

Rule No. 597 of 1921. 

Sm. Haimabati Devi, 
Opposite Party, 
Appellant, 
v. 

Pban Krishna Baner- 
jrk, Petitioner, and 
ors.,* Respondents. 

Indian , Soldiers (Litigation) Act (IX of 1918), 
see. 10— Indian soldier serving under war condi- 
tions, application by, to set aside decree in partition 
suit upon petition oj compromise not signed by all 
his attorneys to whom joint power was given— Decree 
set’ aside -Civil Procedure Code (Ait V of 1908), 
0 u lft, r. 1— Review 

Where an Indian soldier serving under 
war conditions , before his departure from 
Indta , executed a power of attorney in 
favour of his four brothers , and in a parti - 


tion and the Plaintiff has acquired no title. 
Then again the intention of Bhuban Babu 
was to grant a new putm ignoring the 
putm of the Defendants, as found by the 
Subordinate Judge, and it would appear, 
that the interest created m favour of 
Fatima Banu was co-ordmate with that of 
the Defendants. In that view, ^Jatima 
Banu cannot be said to have acquired any 
interest as against the Defendants. In my 
opinion the Plaintiff has no right to re- 
cover rent from the Defendants and the 
relationship of landlord and tenant does 
not exist between the parties. 

The appeal must, therefore, be allowed 
and the- suit dismissed with costa in all 
Courts.. 

Walmsdey, J — I agree. 

R, Appeal allowed. 


promise signed on his behalf by three of his 
brothers and the attorney of his fourth 
brother, and on his return, upon an appli- 
cation being made by him, the Court set 
aside the decree: 

Held — That m the circumstances of the 
case the Court was justified in setting 
aside the decree either under the letter 
part of sec 10 of the Indian Soldiers Liti- 
gation Act or under the general power » 
of review contained in Or, 47, r. 1 of the 
Civil Procedure Code ; a joint power having 
been, given to the four brothers there was 
no power given to them to act separately, 
and the signing of the petition of 
compromise by the attorney of the fourth 
brother did not bind the applicant. 

This was an appeal against the order of 
Babu J. K. Mukherjee, Subordinate 
Judge of Zillah Nadia, dated the 29th of 
March 1921* 
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The material facts will apjfear from the 
Judgment. 

Babus Uupendra Kumar Mitter and 
Mirtunjoy Chatterjee for the Appellant. 

Dr. Jadu Nath Kanplal, Babus Jyotish 
Chandra Sarkar and Harendra Kumar 
ifarbadhikan for the Respondents. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of an application 
under sec H) of the Indian Soldiers 
(Litigation) Act (IX of 1918), and also 
for a review of a decree said to have been 
passed by consent. * ( 

It appears that the Plaintiff-Appellant 
brought a suit against a certain lady for 
partition and that on her death six per- 
sons were substituted m her place, one 
of them being Pran Krishna Banerjee. 
Pran Krishna left India to serve m 
Mespotaima in August L918 and returned 
to India towards the end of October 1919 
The suit was disposed of bn the 28th of 
July 1919 upon a petition of compromise 
filed on behalf of all the Defendants. 
Pran Krishna before Ins departure from 
India executed an ammukhtearnama m 
favour of his four brothers, Ahree of whom 
signed this petition of compromise, the 
name of the fourth brother having been 
signed by the attorney of the latter. In 
November 1919 the present application 
was made by Pran Krishna on the ground, 
amongst others, that the compromise had 
been effected without his knowledge and 
authority and that the suit ought not to 
have been proceeded with in his absence, 
that his interests were not properly look- 
ed after although he had left a power-of- 
attomey in favour of his brothers before 
he left India The Court allowed the ap- 
plication and set aside the decree. The 
Plaintiff has appealed to this Court. 

'the order was passed not only under 


sec. 10 of Act IX of 1918 but also upon an 
application for review. The review 
having been granted an appeal would lie 
only on the ground specified in Or. 47, 
i 7 (c), no other clauses of that Rule being 
applicable to the case Cl. ( c ) would ap- 
ply if the application for review was ad- 
mitted after the prescribed period and 
without sufficient cause Under sec. 10 
of the Indian Soldiers (Litigation) Act an 
application can be made within three 
months from the date on which a soldier 
ceases to serve under war condition^ It 
is contended by the learned Pleader for 
the Appellant that the war conditions 
erased in November 1918 and that, there- 
fore, the application was out of time. On 
the other hand, it is contended on behalf 
of the Respondents that the war condi- 
tions m Mespotamia have not yet ceased 
However that may be, there is a certificate 
by the Adjutant-General that Pran 
Kmhna served under war conditions from 
25th July 1918 to 5th November 1919. 
The application was made on 3rd Decem- 
bei 1919, i e , within a short time after he 
ceased to serve under war conditions. 
Apart from the proviso (a) to sec. 10 of the 
Act, the Adjutant-General's certificate 
that Pran Krishna was serving under war 
conditions would be sufficient around for 
admitting the application for review after 
the period of limitation, and we are not 
inclined to hold that there was any un- 
reasonable delay in making the applica- 
tion after his return to his place of resi- 
dence That being so, the appeal must 
fail. 

It is contended, however that we ought 
to interfere under sec. 115 of the Civil 
Procedure Code. The main ground on 
winch we are asked to do so, is that the 
learned Subordinate Judge was in error 
in holding that there was no compliance 
with the provisions of sec. 6 of Act 
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IX of 1918. Sec. 6 of that Act lays down : 
w If the Collector has certified under sec. 
*5; or* if the Court has reason to believe, 
that an Indian soldier, who is a party to 
any proceeding pending before it, is un-* 
able to appear thereon, and if such soldier 
is not represented by any person duly 
authorized to appear, plead or act on his 
behalf, such Court shall suspend the pro- 
ceeding, and shall give notice thereof ’ in 
the prescribed manner to the prescribed 
authority.” It is pointed out that as a 
matter of fact, the leai -led Subordinate 
Judge did write to the Collector of 24- 
Parganas, who as that ’time *was the pre- 
scribed authority in this matter, and that 
the latter refused to certify and left it 
to the discretion of the Subordinate Judge 
lo act in the way he thought proper. 
Reference was made on behalf of the Re- 
spondent to certain rules published in the 
Calcutta Gazette in December 1918 to 
show that the Adjutant-General was the 
prescribed authority under Act IX of 1918 
in place of the Collector of the 24-Par- 
ganas who was the prescribed authority 
under the former Act of 1915. But the 
correspondence between the Subordinate 
Judge and the Collector took place before 
the rules were published ; and although 
the suit did not terminate until July 1919 
it does not appear that these rules were 
brought to the notice of the Subordinate 
Judge. 

But, assuming that there waB no de- 
fault made in complying with the provi- 
sions of sec. 6, the Court under the latter 
part of sec. 10 of Act IX of 1918 may 
make an order setting aside a decree or 
order against a soldier if the interests of 
justice require such a course in any other 
case. In the present case, the ammukh * 
tcarnama executed by Pran Krishna was 
in favour of his four brothers. It wa§ a 
joint power given to them and there was 


no power giypn to them to act separately. 
Admittedly the petition of compromise 
was not signed by all the four It is con- 
tended on behalf of the Appellant that the 
fourth brother Sarat, although he did not 
sign the petition, took part in the deli- 
berations and agreed to the terms of the 
compromise though he was not present 
at the time of signing the petition of com- 
promise. But he was at Shillong at the 
time and the learned Subordinate Judge 
finds that “there is no satisfactory evi- 
dence to^show that Sarat himself agreed 
to all the terms embodied m Ex 5 ” Tn 
these circumstances), the signing of the 
petition of amipionnso bv an nmmuhhtear 
of Sarat would not bind Plan Krishna. 

Then, again, it appeals that the pleader 
for Pran Krishna informed the Court by 
a petition in August 1918 that he had no 
instructions from Pran Krishna and was 

r 

unable to act on his behalf Another peti- 
tion was presented on behalf of the four 
brothers in which they stilted that the in- 
terests of Pran Krishna were not being 
properly looked after, that they could not 
properly look nftei his interests, and 
prayed that the trial of the suit might be 
stayed until his return We have al- 
ready stated that Pran Krishna did not 
return to India until October 1919. 
Under these circumstances, we think, that 
the learned Judge was justified m setting 
aside the decree either under the latter 
pnD of sec 10 of the Act or, under the 
genoril powers of review contained in Or. 
47, r 1, C. P. C. 

The last point-is whether the Court was 
right in setting aside the decree not only 
against Plan Krishna but against the 
other Defendants also. But where the 
decree or order is of such a nature that it 
cannot be set aside as against such a 
soldier only it may be set aside as against 
all or any of the parties against whom it 
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is made Here it was a suit for partition 
including the family dwelling-house and 
evidently the Court below held that, in 
these circumstances, the entire decree 
should be set aside. We are unable to 
hold that the Court was wrong in doing 
so. 

The learned pleader for the Petitioner 
endeavoured to show that the compromise 
was a fair one ; but we have no power (o 
go into the evidence on the point, and it 
is unnecessary to consider that question as 
the decree must be set aside, upon the 
grounds stated above 

The result is that the appeal must fail 
and is accordingly dismissed with costs ; 
hearing-fee one gold mohur. 

The Rule is discharged We make no 
order as to costs in the Rule 

Let the record he sent down as soon 
as the decree is signed. 

H. C. S. Appeal dismissed 

Rule discharged. 


CRIMINAL REVISION AL JOHISDICTION.1 
Rbf. No. 518 of 1922. 


Sandkbson, 0. J 
CflOTZNER, J. 
1922, 

Heard, 18, July 
and 2, August 
Judgment, 

2,’ August. 
Criminal Procedure 


Ohandi Charan Mitba, 
Complainant, 

» v. 

Manindra Chandra 
Rot Ohowdhurt, 
Opposite Party. 


Code (Act V of 1898), tee. 
BOS—Notioe upon an accused person to show cause 
wAy process should not issue against him, pro- 
priety and legality of — Loons standi of accused to 


appear or he represented by a lawyer before (he issue 
of process against him. 

Where the Magistrate caused notice to 
be served upon a person named as an ac- 
cused, to a petition of complaint and direct- 
ed him to show cause why process should 
not issue against him, and on such cause 
being shown by a pleader on his behalf, 
dismissed the complaint against hint : 


Held — That the procedure adopted was 
improper and was not in accordance with 
the provisions of the Code of Criminal Pro- 
cedure as laid down in secs. 202 and 203. 

An accused person has no locus standi to 
appear or to be represented by a lawyer 
before the issue of process against him. 

Balailal v. Pasupati (1) referred to 
and followed. 

This was a Rule granted on the 3rd 
July 1922 against an order of the 
Sub-Deputy Magistrate of Rungpur 
(Mr Iluq), dated the 15th May 1922, 
refusing to. issuy process against the 
accused under secs. 114, 379, I. P. 
C , an application for revision of which 
order was rejected by the Sessions 
Judge of Rungpur (Mr. S. C. Ghosh) on 
9th May 1922. 

The tacts of the case are briefly as fol- 
lows : — 

On a complaint that one Mokinuddin 
and some others at the instigation of 
th'ir zamindar Mamndra Babu cut and 
removed some paddy, the Magistrate sum- 
moned Mokinuddin only. The complaint 
being ultimately dismissed on the ground 
that there was not sufficient evidence 
to identify Mokinuddin with regard to the 
alleged offence, the complainant desired 
to proceed against Manindra Babu. The 
Magistrate thereupon directed notice to 
he served upon Manindra Babu to show 
cause why process should not issue against 
him. Manindra Babu showed cause and 
a pleader appeared for him and filed a 
petition on his behalf. Thereupon the 
Magistrate refused to issue process against 
him. Agairtst that order the complainant 
moved the Sessions Judge of Rungpur 
and then the High Court and obtained 
the present Rule. 

Babus Rtskendra Nath SarTtar and 
« , 

•uat*. 
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Sudhangshu Sekwr Mookerjee for the 
Complainant. 

Babus Manmatha Nath Mookerjee and 
Debendra Naram Bhattacharja for the 
Opposite Party. 

The Judgment of the Court was as 
follows : — 

Sanderson, C. J — This was a Rule 
issued by two of my learned brothers, Mr. 
Justice Walrnsley and Mr. Justice C. C. 
Ghose, and obtained by the complainant 
calling upon the District Magistrate and 
on the Opposite Party to show cause why 
the orders complained of should not be set 
aside. 

The facts of this case so far as they are 
necessary for one to state for the purpose 
of my judgment are these : — 

The complainant made a complaint 
against certain persons with regard to the 
cutting and removal of certain paddy and 
the allegation was that the paddy was re- 
moved by certain barkandajes with the 
connivance or at the instigation of 
Manmdra Chandra Roy Chowdhury, who 
was called accused No. 1. It was alleged 
by the complainant that one of the per- 
sons who actually cut and removed the 
paddy was one Mokinuddm. The Magis- 
trate who took cognizance of this case 
asked for a report and on receipt of the 
report issued a summons against Mokin- 
uddm only. The Sub-Deputy Magistrate, 
to whom the case was made over for dis- 
posal, after hearing the evidence which 
the complainant produced, dismissed the 
case against Mokinuddm on the ground, 
as I understand, that there was not suffi- 
cient evidence to identify Mokinuddin 
With regard to this alleged offence. Then 
the complainant desired to proceed against 
the accused No. 1, Manindra Chandra 
Roy Chowdhury, who was the zemindan 
of the complainant. The Sub-Deputy 


Magistrate then directed notice to be 
served upon Manindra Chandra Roy 
Chowdhury to show cause why process 
should not issue against him. Cause was 
shown by Manindra Chandra Roy Chow- 
dhury. We were informed by the learn- 
ed vakil, who showed cause in this Rule, 
that a petition was put in by Manindra 
Chandra Roy Chowdhury and that a learn- 
ed pleader appeared for him and showed 
cause why process should not issue. 
The result was that the Sub-Deputy 
Magistrate qame to the following conclu- 
sion, to use his own words, “ I do not find 
any reason to issue any process against 
Manindra Bab& M I assume that amount- 
ed to an order dismissing the complain- 
ant’s complaint as against Manmdra 
Chandra Roy Chowdhury. 

Thereupon the complainant applied to 
the learned Sessions Judge for the pur- 
pose of setting aside the order of the 
Sub-Deputy Magistrate, and that appli- 
cation was dismissed, although the learn- 
ed Sessions Judge came to the conclusion 
that the procedure adopted by the 
Sub-Deputy Magistrate, in calling upon 
Manindra Chandra Roy Chowdhury to 
show cause why he should not bo pro- 
ceeded against, was improper and irre- 
gular. The learned Sessions Judge came 
to the conclusion on the facts that there 
was no case against the first accused and 
consequently he dismissed the application. 

I agree with the learned Sessions Judge 
that the procedure adopted in this case 
as between the complainant and Manindra 
Chandra Roy Chotvdhury was improper 
and was not in accordance with the provi- 
sions of the Code of Criminal Procedure. 
My learned brother Mr. Justice Walrnsley 
and I had to consider a case [ Balailal y. 
Pasupatt (1)], in which a similar point 
arose. I desire to draw the attem 
ID 21 0. W. K ffl (1916), 


26 
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fcion of the Magistrate* to that case. 
I refer to two passages in the judgment 
in that case which are to be found at 
p. J29. They are as follows : — 

“ The seoond irregularity which i& 
relied upon was that the learned Magis- 
trate did not confine himself to the evi- 
dence of the complainant and the report 
which was made by the Police Officer, 
but that he allowed the accused to be re- 
presented by a learned pleader and to 
address him and argue the points which 
arose in the case and to put jn a detailed 
statement of the points and the facts upon 
which the defence relied. 

“ To mv mind this procedure is quite 
inconsistent with, the scheme of this legis- 
lation. I do not understand how the 
accused person ever goes before the 
Magistrate until the Magistrate has 
made up his mind to issue process. The 
Magistrate is directed by the statute to 
enquire into the case in certain specified 
ways, and then having investigated the 
matter m one or other of the specified 
ways, he is to decide whether process 
ought to issue, and then if he thinks that 
process ought to issue, he should direct 
process to issue. Then the accused per- 
son appears, and if he lias got a defence, 
his defence is investigated as well as the 
case for the prosecution. That being so, 
•it appears to me that the learned Magis- 
trate hafc not acted in this case in accord- 
ance with the procedure which is laid 
down bv the Criminal Procedure Code.” 

In this case J am of opinion that the 
Magistrate did not act *in accordance with 
the provisions of the Criminal Proceduro 
Code as laid down in secs. 203 and 203 
of the Criminal Procedure Code, and the 
learned Sessions Judge was quite right 
in saying that the procedure was impro- 
. Jper and irregular. I hope that the judg- 
which we are tlelivering in thin 


case and the judgment, which this Court 
delivered in the case of BalaikU v. Pam- 
pati (1), will be brought to the notice of 
Magistrates and that they will observe in 
this respect the plain provisions of the 
Code of Criminal Procedure. If Magis- 
trates do not comply with the provisions 
in the Code, the inevitable result is that 
Rules are applied for in this Court and 
they have to be granted because the 
Magistrates do not follow the provisions 
of the Code of Criminal Procedure, and 
much time is unnecessarily wasted. 

In this case do not intend to send 
the case back for further investigation, 
and we propose to discharge the Rule on 
the ground that the two lower Courts, 
that is, the learned Sessions Judge and 
the Sub-Deputy Magistrate, both came 
to the conclusion on the facts of the case 
that there was no ground for the com- 
plaint against the first accused ; and 
having regard to additional matters, 
which have been bi ought to our notice at 
the hearing of this Rule, I am of opinion 
that it will be mere waste of time to direct 
this case to be re-tned. As far as it is 
possible to foresee, the result would be 
the same if we were to send this case to 
the Magistrate for re-hearmg. Although 
w r e are not sending the case back to the 
lower Court, it must not be understood 
that we approve of the procedure which 
w as adopted in this case. 

The Rule is discharged. 

Chotzner, J. — I agree. 

J. N. R. Rule discharged. 

in 21 c w n. 127 me) 
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PRIVY COUNCIL. 

[Appeal prom the Judicial Commissioner 
op Sind.] 

Lord Atkinson. 

Lord Pabmoor. 

Lord Carson. 

Sib Jobn Edge. 

Mr. Aimer Alt. 

1922, 

Heard, 2? and 

28, April. 

Judgment, 

25, May. 

Will tn English language by a Porht — Const) no- 
tion— Construction approved in l£n<jhsh w cates, if ap- 
plicable — “ Mg heirs” meaning of — Evchmon of 
widow of son from in fan (a tier in case son died 
(hildless, whether limited to son pre-decoasing the 
testator — Art XXI of ISC'), sees, 5 and ti. 

The testator , P, a Parsi , by Ins Will, 
which teas written in the English lan- 
guage, provided inter aha that Ins son J 
should have a right of maintenance 
during the hfe-Urne of his wife should she 
survive linn, and that after her death his 
executors should hold the residue upon 
trust to pay the net income thereof to 
his son J for and during his life-time and 
afUr his death upon trust for his widow 
and children absolutely in certain shares , 
but that in the event of J dying without 
leaving issue t the executors should pay 
out of the residue a sum of Us. 10,000 ab- % 
solutely to J's widow , and appropriate a 
vunety of the balance to certain charitable 
objects and divide the other moiety 
amongst P's “ heirs according to the law 
of intestate among Pams, bat excluding 
the widow of J from getting any share m 
such distribution.” The testator's wife 
pre-deceased him, and J , who survived 

him, died childless and leaving a widoic 
D ; 

Held — That the words *' excluding the 
widow of J from getting a share in such * 
distribution " would apply to funds 


coming to D as representative of J, in the 
event of J bcirflg included in the class of 
heirs to the testator. 

That the testator did not intend to in- 
clude J as one of his “ heirs ” as the term 
was used in the above clause of the Will . 

That according to the natural meaning 
of the terms “ excluding the widow of J 
from getting any share in such distribu* 
tion,” such exclusion was not limited to 
the event of J dying in the life-time of the 
testator leaving his widow surviving him, 
the clause in question appearing to con- 
template conditions which would, arise 
after the death of the testator. 

In a Will written in English , the word 
“heirs” would naturally include heirs at 
the date of the testator's death , subject 
always lo a contrary intention being de- 
clared m a particular Will. 

Hood v Murray (1) referred to 

But in determining whether in this case 
the natural meaning of the term had been 
displaced by the context , the rule $ of con* 
st ruction which have been applied in 
English cases would be of no assistance . 

Bhagaihti Barmamya v. Kali Gharan 
Singh (2) and Norendrv Nath Sircar v. 
Kamalbasini Dasi 1%) referred to. 

This was an appeal from a judgment 
and decree of the Comt of the Judicial 
Commissioner of Sind m its High Court* 
Jurisdiction, dated the 20th November 
1918, affirming a decree of the same Court 
in its District Court Jurisdiction, dated 
the 15th March 1915 

The suit "was brought by the Appellant 
for the construction of the Will of her 
father-in-law Nusserwanji Fochaji. 

The testator was a Parsi inhabitant of 

(1) L. R. U A. C. 124(1869). 

(2) L. R. 88 I. A. 54: *. c. I. L. E. 38 Tab 

4es ; i6 o. w. n. m ami 

(8) L. E. 23 L A. 18, 26 s ft. c, l L, B. 28 C&I. 

$68 usm 


Dinbat, Appellant-, 
v. 

K. B. Nusserwanji 
Rustom ji and ors , 
Respondents. 
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Karachi and died in August 1008 leaving 
a son Jamsedji, (to whose estate the Ap- 
pellant has obtained letters of administra- 
tion) and the Respondents as his heirs, 
his wife having pre-deceased him. 

The testator left a Will, dated 21st 
June 1907, of which probate has been 
granted to the Respondents Nos. 1 and 2 
The mateiial clauses of this Will aic 
set out in the judgment of the Board 
Jamsedji survived the testator and died 
in May 1913 intestate, leaving the Appel- 
lant his widow and no cluldfen 

On (he 26th February 1914 the Appel- 
lant instituted the present suit as ad- 
ministratrix of Jamsedji claiming to be 
entitled to Ins share of the moiety of ihe 
residuary estate bequeathed by the testa- 
tor, in the events winch have happened, 
to his “ heirs M 

The suit w r as tried by Mr. C- Fawcett, 
Additional Judicial Commissioner who by 
his decree of the 15th March 1915 dis- 
missed it. 

The Appellant appealed to the Court of 
the Judicial Commissioner in its High 
Court Jurisdiction and her apiieal was dn- 
mis&ed by Kincaid and Raymond, JJ , 
who held that the Appellant w T as not an 
heir of Pochaji and that by Ins Will she 
was precluded fiom taking a share on the 
death of Jamsedji and said * — 

4 4 The intention of the testator waR that 
if Jamsedji died leaving a widow hut no 
children, the widow was to get Rs. 10,000 
only. 

Jamsedji could not. ha\e defeated that 
intention by the device of making a Will 
in the widow’s favour. 

The direction of the Will would still 
have had to be obeyed and by that direc- 
tion half Pochaji *s property would have 
gone to his heirs, ‘ excluding the widow 
of Jamsedji from getting any share in such 
distribution/ ” 


Messrs . Upjohn , K. C. and 12. B. 
Rallies for the Appellant — The question 
for decision is purely one of construction 
of the Will,. t>i2. — Is Jamsedji entitled to 
share in the residuary estate of the testa- 
tor? 

Cl. 8 of tlie Will directs that the widow 
is to be excluded if she comes among the 
testator’s heirs. This w r as a reference to 
sec 5 of the Parsi Succession Act, XXI of 
1865, which relates to intestate succession. 

The moiety of the lesidue w T as to pass 
to the testators liens amongst whom, 
under sea 5, Jamsedji’s wndow' might be 
included In that event the testator 
directs her exclusion. 

The widow is not claiming as “ heir,” 
she is claiming as legal personal represen- 
tative of Jamsedji 

The fact that Jamsedji survived his 
father makes sec 5 of Act XXI of 1865 
applicable. 

Messrs DcGruyther , K. C . and Ken- 
worthy Brown for the Respondents — 
The suit has been brought by the Plain- 
tiff not as an administratrix but as a 
beneficiaiv and heiress of Pochaji Hut- 
chinson v National Refuges for Homeless 
and Destitute Children (4). 

The persons wlio w T ere to take had to 
he determined not at the time of the 
testator’s death blit at the time of distri- 
bution The word “heirs” at the end 
of para 8 means my heirs at the death of 
Jamsedji 

Para 8 does not contemplate Jamsedji 
predeceasing the testator. The words of 
para. 8 “excluding Jamsedji’s widow” 
show’ a clear intention to give Jamsedji’s 
widow Rs. 10,000 and no more. 

The three Judges in the lower Court 
have appreciated the fact that a grant of 
Rs 10,000 to a childleRS daughter-in-law 
ih conclusive of an Intention to exclude 
(41 (1920) Api>, Cm . 800 



V6L. XXVH.] THE CALCUTTA WEEKLY NOTES. 201 


Dinbai v. K. B. Nusserwanji Rustomjj. 

lief from any further share in the testa- 
tor’s estate. 

You cannot apply ordinary English rules 
and customs to a people whose customs 
and habits are so different and whose in- 
tentions would be so dissimilar. 

Bhagabatt v. Kali Charan (2) 

Mr . Upjohn , K C m reply. 

There is no specific law applicable to 
Parsis The ordinary mle of justice, 
equity and good conscience applies. 

Mancharsha Ashpandiarji v Kamru- 
nisa Begam (5) 

There is no evidence .of a different in- 
tention, and in its absence, the persons 
who were to take had to be ascertained 
at the time of the testator's death 

Hood v. Murray (1) and Wharton v 
Barker (6). 

There is no express exclusion of 
Jamsedji from the class who are to take 
os heirs, and, in default thereof, he is en- 
titled to share 

There is no connection between the 
gift to Jarnsedji’s w r idow T and the gift to 
Jamsed]i himself. 

Jamsedji having survived the testator 
the gift to him vested, and lus widow is en- 
titled to it not in her own right but as 
being entitled to Jamsedji’s estate 

Reference was also made to Bullock v. 
Downes (7) and Ross v Ross (8). 

Their Lordships' Judgment was deli- 
vered by 

Lord Pvkmoor— T he question for 
decision in the appeal is the constmction 

IV L R. 14 A 0. 124 0889) 

(2) L* R. 38 I. A. 54 at p 64 • «. c. I. L R. 

88 Cal 468 j 16 C. W. N 393(1011), 

(5) 5 Bom. H. 0. R. (A. 0. J.) 109 at p. 114 

(1868). 

(6) 4 Kay & Johnson 483, 488 ; 4 Jur. (H. S ) 

663 (1858). 

(1) 9 H. L. Cf. 1 (I 860 1 * 

(8) 1 Jacob A Walk 164 (1819), 


of the Will of.N N Poehaji, a Parsi in- 
habitant of Karachi, who died there in 
August 1908. The testator left a Will, 
dated the 21st June 1907, of which pro- 
1 bate has been granted to the Respondents 
Nos 1 and 2 The Appellant is the 
widow of a son of Poehaji, named Jam- 
sedji, and has obtained letters ot adminis- 
tration to his estate She asks for a 
declaration that as representative of 
Jamsedji, she is entitled to a half of 
Jafnscdji’s fom -sevenths share of the 
residuary estate of Poehaji undei sees 3 
and G of the Parsi Intestate Succession 
Act, I8G5. 

The action* was tiled l>v Mr. C. Pawcett, 
Additional J udicia I Commissioner, wdio 
held that Poehaji, by the teims of Ins 
Will, intended that the Appellant should 
be entirely excluded from any. share in 
the distribution, whether as hen of Jam- 
sedji or otherwise It is clear that the 
learned Judge appreciated the case put 
foivvard on behalf of the Appellant before 
their Lordships lie states her claim to 
be that, though the Will may exclude her 
from shau ng as an heir of the testator, 
it does not exclude hei as an heir of Jam- 
sedji Tins decision was confirmed in the 
Appellate Point, the Point holding that 
whatever might be the construction of the 
Will m other respects, the Appellant was 
excluded from claiming any share in the 
residuary estate of Poehaji by the clause 
'‘excluding the widow of Jamsedji from 
getting any share in such distribution.” 
The general principle to be applied m the 
decision of the appeal is not m dispute 
The rule of law is to arcertain the inten- 
tion of the testator as declared by him, 
and apparent in tho words of his Will, 
and to give effect to this intention so far 
as. and, as nearly as may be, consistent 
with law. Tn the present instance no 
issu6 of inconsistency with law arisfes, so 
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that the only question is one of construc- 
tion. Tochaji, a Tarsi merchant at 
Karachi, made his Will in the English 
language It is not necessary to set out 
the whole Will, hut els. 7 and 8 are atf 
follows : — 

“ 7. From and after the death of my* wife 
my executors shall stand possessed of the 
residuary trust estate upon trust to spend 
from and out of the same a sum of rupees 
two thousand for the funeral expenses of 
my wife and for other ceremonies for one 
year after her death, and shall hold the 
residue upon trust to pay the net income 
thereof to my son Jamsedji, for and during 
his life-time and from and after his death 
upon trust for the widow aijd children of 
my son Jamsedji absolutely as, tenafots-in- 
common in such proportions that each male 
child shall get double the share of each 
female child, and the widow shall get the 
same share as a female child Provided, 
however, that if any child of my son Jamsedji 
shall have died in his life-time leaving a child 
or children him surviving, then such child 
or children shall take the share which his 
or her parent would hare taken of the re- 
siduary trust estate, if such parent had 
survived my son Jamsedji, and if more than 
one the males always taking twice the share 
of the females 

u 8 In the event, however, of the said 
son Jamsedji dying withoyt leaving any issue 
how low so ever, but only leaving a widow, 
then my executors shall pay out of such 
residuary trust funds a sum of rupees ten 
thousand absolutely to such widow, and m 
such case and also in the event of the said 
Jamsedji dying without leaving any widow 
or issue how low so ever, my executors shall 
stand possessed of the balance of said 
residuary trust estate in trust to spend 
rupees two thousand far the funeral ex- 
penses of the sand son Jamsedji and to 
appropriate a moiety of the balance to 
such charitable objects for the purpose of 
promoting liberal and religious education 
amongst the Parsi Zoroastriana of Karachi 
as my executors may in their discretion 
think fit, and divide the other moiety 
amp ngst my heirs according to the law of 


intestate among Parsis, but excluding the 
widow of Jamsedji from getting any share 
in such distribution. ? 7 

In the event of her surviving him, 
Tochaji appointed Ins wife, Khurshedbai, 
sole executrix and trustee of his Will; 
but she pre-deceased her husband* At 
the death of Pochaji in 1905 he left sur- 
viving him his son Jamsedji, Dmbai, 
JamsedjYs wife, (who is the Appellant), 
two daughters, and four grandsons (who 
are Respondents). Jamsedji died child- 
less in May 1913, leaving his widow 
Dmbai surviving him. It is contended 
on behalf 6f the* Appellant that Jamsedji 
is one of the heirs named in the Will of 
the testator, being thereby entitled accord- 
ing to the law of intestate succession 
among Tarsis to four-sevenths of the 
moiety of the estate, and that Ins rights 
are now vested in the Appellant as his 
administratrix, and that her rights as ad- 
ministratrix of the estate of Jamsedji are 
not affected by cl. 8 of the Will. 

It will be convenient to consider, in the 
first place, the meaning of the words 
“ excluding the widow of Jamsedji from 
getting any share in such distribution/' 
In substance the Counsel for the Appel- 
lant suggested two limitations on these 
words. It was argued that the distribu- 
tion was completed by the allocation of 
the residuary estate amongst the heirs of 
Tochaji, and that the words did not apply 
to any subsequent devolution of the pro- 
perty. Their Lordships are unable to 
accept this interpretation, and see no 
reason for dissenting from the opinion of 
the Appellate Court that they would 
apply to funds coming to the Appellant as 
representative of Jamsedji, m the event 
of Jamsedji being included in the class of 
heirs to the testator* It was further 
argued on behalf of the. Appellant that 
these words were "directed to exclude 
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claims of the Appellant which might have 
arisen under sec, 5 of Act XXI of 1865 
if Jamsedji had died in the life-time of 
the testator, leaving his widow surviving 
him. In the first place the words con- 
strued in their natural meaning contain 
no such limitation, and secondly, cl. 8 
appears to contemplate conditions which 
will arise after the death of the testator, 
and when the provision of sec 5, Act 
XXI, 1865, would have ceased to be 
operative. In any case there is no reason 
why the words 4 1 excluding the widow of 
Jamsedji from getting ar^ share in such 
distribution ” should not have their 
natural geneial meaning, and to limit 
them to the event of Jamsedji pre-deceas- 
ing Pochaji, is to introduce a limitation 
not to be found in the terms of the Will 
It may be true that Jamsedji might have 
defeated the intention of the testator by 
making a Will, or in some other form 
alienating his interest in the residuary 
estate. The answer to this objection is 
that Jamsedji did not, m fact, either make 
ft Will or alienate his interest, and the 
testator may well have thought that this 
was an improbable contingency, and that 
he had sufficiently Bafe-guarded the in- 
terests of the other members of his family 
It is pointed out m the judgment of the 
Appellate Court that on this construction 
of the words “ excluding the widow of 
Jamsedji from getting any share in such 
distribution,” it is not necessary to decide 
whether the words “my heirs ” in para. 
8 of the Will include Jamsedji among the 
class. This issue, however, was argued 
at some length before their *L*oiidships. 
The Will was written in English, and 
there is no dotibt that in a Will so written 
the word “ heirs’ ' would naturally in- 
clude heirs as at the date of the testator's 
death, subject always to a contrary inten*# 
tion being declared in a particular Will 


It is hardly nefiessary to re-state so clear 
a principle, but reference may be made 
to the case of Hood w Murray (1). This 
was a Scotch Will, and Lord Watson 
states the rule as follows : — 

a The rule, as I understand it, is simply 
this, that in cases where a testator or sett- 
lor, in order to define the persons to whom 
he is making a rift, employs language com- 
monly descriptive of a class fiscertainable 
at the time of his own death, he must 
pnma facie , anid in the absence of expres- 
sions indicating a different intention, be 
understood k> refer to that period for the 
selection of the persons whom he means to 
favour In mv opinion, the rule has no 
other effect than to attribute to the words 
used their natural and primary meaning, 
unless that meaning is displaced by the con- 
text ” 

Accepting this, principle in its fullest 
sense, the question in the present appeal 
is whether the natural primary meaning 
has been displaced by the context. 
Various cases w r ere referred to in the argu- 
ment w 7 hich depend on rules of construc- 
tion, adopted in the construction of Wills 
made in this country, and applicable to 
documents framed with the knowledge of 
the rules of construction wdnch are after- 
wards applied to them. These cases are 
not of assistance in the construction of a 
Parsi Will made at Karachi In Bhagabati 
Barmamya v. Kali Charan Singh (2) Lord 
Macnagbten, delivering the judgment, 
says : — 

“ It is no new doctrine that rules estab- 
lished in English Couits for construing 
EngUsli documents are not as such appli- 
cable to transactions belweem natives of 
this country. Rules of construction are 
rules designed to assist m ascertaining 
intention, and the applicability of many 
such rules depends upon the habits of 
thought and merles of expression preva- 
il) L R. 14 A. C 124 08*9). 

(2) LR .#81. A. t*' a a I. L* R. 88 Cai. 

408 i 15 0. W. ST. 393 (1911). 
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lent among those to whoa# language they was a light of maintenance under para . 6 


are applied English rules of construction 
have giown up side by side with a veiy 
special law of propeitv and a very artifi- 
cial system of conveyancing, aind the success f 
of those rules in giving effect to the real in- 
tention of those whose language they aire 
used to interpret, depends not more upon 
their original fitness for that purpose than 
upon the fact that English documents of a 
formal kind are ordinarily ^framed with a 
* knowledge of the very rules of construction 
which are afterwards applied to them. It 
is a very serious thing to use such lules m 
interpreting the instruments *of Hindus, 
who view most transactions from a different 
point of view, think differently and speak 
differently from Englishmen, rand who have 
never heard of the rules m question " 

A similar opinion is expressed in 
N or end r a Nath Sit car v. Kamalbasun 
Dasi (3). 

li To construe one Will by reference to 
expressions of more or less doubtful impoit 
to be found in other Wills is, for the most 
part, an unprofitable exercise Happily 
that method of interpretation has gone out 
of fashion in this country To extend it to 
India would baldly be desirable To 
search and sift the heaps of cases on Wills 
which cumber our English Law Reports in 
order to understand and interpret Wills of 
people speaking a different tongue, trained 
in different habits of thought and brought 


during the life-time of the testator's wife 
if she survived the testator, and a life 
interest under para. 7 in the testator's 
property undisposed of under the earlier 
paragraphs of the Will, and that lie did 
not intend to include JamBedji as one of 
his “ heirs ” as that term is used m para. 
8. If the contention of the Appellant 
could be maintained, she would be entitled 
not only to Rs. 10,000 specifically be- 
queathed to her loi her absolute use, but 
also to one-half of the four-sevenths of the 
moiety of the testator’s relsiduary trust 
estate mentioned in the fifth paragraph of 
the Will. 

In their Loidsliips’ opinion this would 
not be in accord with the intention of the 
testator as declared in the terms of his 
Will. 

Their Lordships will humbly advise 
His Majesty that the appeal shall be dis- 
missed with costs to be paid out of the 
estate. 

Solicitors : Messrs . Watkins and Hun- 
ter for the Appellant. 

Solicitors : Messrs. Woutner d Sons 
for the Respondents. 

G L>. M. 


up under different conditions of life, seems 
almost absurd '* 

It is therefore not necessary to exa- 
mine the present Will m the light of rules 
of construction which have been applied 
m English decisions On the construction 
of the Will of Pochaji their Lordships 
agree with the Appellate Court.* In their 
opinion the testator did not intend that 
his son Jamsedji should take any interest 
under his Will as an heir. The testator 
intended that the only interest in his pro- 
perly which Jamsedji should take or have 

(3) L. R. 23 I. A. IP, 20 • 8. c. I. L. R< 23 
Cai, 563 ami 
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Cnnl Procedure Code (Art V of 1908), sec. 110) 


pecuniary test, xf satisfied when the decree indirectly 
affects title to property of the statutory value but 


which was not the subject-matter of the mit or the 


appeal— -Sec. 109 (e), question of wide public im- 
portance, when cm be a gmmd for granting certi- 
ficate under* 
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In certain applications for leave to ap- 
peal to the Privy Council , the subject- 
matter of the appeals , when taken together 
did not amount to ten thousand rupees , 
but the Appellants urged that the de- 
cree would indirectly affect a large number 
of other resumed lands which were not 
the subject-matter of the present suit but 
whose value would be over ten thousand 
rupees , and further that the deci- 
sion involved a question of wide public 
importance affecting many zammdars in 
Bengal benefiting by the resumption of 
chakran lands • % 

Held — That on the present applications 
it was not possible to hold that the decree 
involved directly or indirectly a claim or 
question respecting property of the statu- 
tory value , because in order to do that, it 
would be necessary to investigate the 
terms and conditions of leases in respect 
of lands which were not included in these 
suits Further , before it couhl be held 
that the dcasion involved a question of 
wide public importance , there should be 
sonic evidence that the rights of zemin- 
dars and putnidars in Bengal in respect 
of similar lands are , generally spooling, 
dependent upon the same facts as appeared 
m the present suits and that the terms 
of the leases regulating such rights were 
similar to the terms of the pattas in these* 
suits . 

These wore applications preferred on 
the 21st June 1922 against the judgment 
of Greaves and B. B Ghose, JJ., dated 
the 27th February 1922 in S A. Nos 2586 
to 2603 of 1919,* which had been preferred 
against the judgment of Mr. P C. De, 
District Judge of Birbhum, dated the 13th 
September 1919, affirming the judgment 
of Babu Earn Dulal Deb, Munsif, 1st 
Court at Rampurhat, dated the 30th Sep- 
tember 1910. 


The facts material to this report are as 
follows : — The Appellant , Baja Blmpen - 
dra Narain Singh Bahadur made certain 
applications for a certificate that the cases 
referred to therein were lit cases for ap- 
peal to the Judicial Committee of the 
Privy Council The subject-matter of 
the appeals, when taken together, was 
not however of sufficient value for the 
grant of the certificate under the piovi- 
sions of sec 110, C V Code But it was 
urged that the decision of the High Court 
would affect* induectly a huge number of 
resumed chouhidan chakran lands within 
the Appellant’s estate and that he would 
lose at lease an annual income of about 
Rs. 5,T)00 if the decision of the High 
Court was peirnittefl to stanQ, and that 
the decrees involved question or claim to 
or respecting piopeity of over Rs* 10,000 
m value It was fmther uiged that the 
decision involved not meielv a question 
of individual oi private importance but 
a question of wide public importance and 
would affect the pioperty and income of 
many zammdars in Bengal, benefited or 
benefiting by the resumption of chouh- 
dari chakran lands by the Collector under 
Act VI of 1870 Tt wa,s therefore prayed 
that if the appeals did not satisfy the 
statutory value, they might he certified 
as otherwise fit cases for leave to ap- 
peal to His Majesty m Council under sec 
109, cl. (0, C. P. Code. 

Babus Mohcndra Nath Roy and Pra- 
maiha Nath Bandopadhyaya for the Peti- 
tioner. * 

Mr B. Chuckcrbutty and Babu Brojo 
Lai Ghuc'kerbutty for the Opposite Party 

The Judgment of the Court w T as as 
follows : — 

Sanderson, C. J. — This is an applica- 
tion for a certificate that these are fit 
cases for appeal to the Judicial Committee 

27 


* Reported in 26 0. W. H. 94& 
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of the Privy Council ; they are numbered 
Nos. 9 (o 26 of 1922 The Appellant is 
Baja Bhupendra Narmn Singh Bahadur 
and the Respondent is Nurput Singh. 
They were second appeals, that is to say, 
appeals to this Court from the decision of 
the lower Appellate Court and were dis- 
posed of by my learned brothers Greaves 
and Ghose, JJ , in one judgment. 

It is admitted by the learned vakil for 
the Appellant that the subject-matter of 
the appeals, when taken together, will not 
be of sufficient value to justify us in grant- 
ing a certificate having regard to the 
terms of the first clause of* sec 130 of the 
(‘ode of Civd Procedure 

The grounds, upon which the applica- 
tion was argued, are the 8th and 9th of 
the petition which are as follows : — 

“8. For that your Petitioner begs to 
submit further that the decision of this 
Ifon’ble Court will affect indirectly a large 
number of resumed * chouhidari chakra n 
lands within Ins estate and your Peti- 
tioner will lose at least an annual income 
of about Jts 5,000 (details of which will 
be submitted later on) if the decision of 
this ITon’blc Court is permitted to stand 
and that the several suits aforesaid may 
bo consolidated and the decrees involve 
question or claim to or respecting proper tv 
of over Rs. 10,000 in amount of value. 

“ 9 That your Petitioner further craves 
leave to state that the decision involves 
not merely a question of individual or 
private importance but a question of wide 
public importance and will affect the pro- 
perty and income of many zammdars in 
Bengal, benefited or benefiting by the 
resumption of chouhidari chakran lands by 
the Collector under Act VI of 3870 and 
as such, even if the appeals do not satisfy 
the statutory value, may be certified 4 as 
otherwise a fit case,’ for leave to appeal 


to His Majesty in Council under sec. 109, 
cl (n) of the Code of Civil Procedure/* 

The facts which are necessary for me 
to state are as follows * — “ The suits were 
brought to recover khas possession of cer- 
tain resumed chouktdan chakian lands 
together with mesne profits. The Plain- 
tiff claimed these lands as included in the 
putm taluk granted to his predecessors-in- 
interest by the predecessors-in-interest of 
the 1st Defendant, who is the zamindar, 
by a putm patta of the year 1853, the 
Bengali date b^mg the 29th Kurtik 1260. 
It is not disputed that the lands in ques- 
tion were included in the putm patta , but 
it is said that these lands were not taken 
into account m settling the rent payable 
under the patta and that consequently 
the zamindar, the Respondent, is en- 
titled to a share of the rent derived from 
settling the resumed lands with tenants. 
No dispute arises with regard to the pay- 
ment of the Government revenue which 
has been assessed on the resumed lands 
and which, under the tea ms of the putni 
patta , in payable by the Appellant It is 
conceded that, fiom the time of the crea- 
tion of the putm until the lands were re- 
sumed, the choukidars rendered private 
personal service to the putmdar , and not 
t lo the zamindar/’ 

It w\as argued on behalf of the zamin- 
dai that the lands, which had been re- 
sumed, that is to say, the chouhidari 
chakran lands, were not taken into ac- 
count when the jama was fixed. On the 
other hand, it was contended on behalf 
of the Plaintiff that the lands were com- 
prised in the putni patta and conse* 
quently it must follow that the rents and 
profits of these lands belonged to the 
j putmdar , and furthq^ that the rents and 
profits must be taken as the equivalent 
of the personal service, which had been 
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rendered to the puinidar by the chouki- 
dars before the resumption. 

As to the first ground, it is suggested 
that the decision of this Court indirectly 
affects a number of other resumed lands 
within the estate of the Appellant" and 
that the Appellant will lose at least an 
annual income of rupees five thousand, the 
details of which were to bo given later 
on, and that if that amount is taken into 
consideration, theie would be a question 
relating to property of the value of rupees 
ten thousand Before this Court could 
come to a decision on t^iat question, it 
would be necessary to investigate whe- 
ihei the terms of the various leases 
between the Appellant on the one hand 
and the pulnukus on the other in lespect 
of the lands, which are not included in 
these suits, aic the same as the terms of 
the patta m these cases. Further it 
would be necessary to ascertain the facts 
and conditions existing at the time those 
leases were granted and to inquire whe- 
ther in each case the services of the 
clioukidars were rendered to the putmdars 
or to the zammdar. It is only necessary 
to state these facts to see that on this 
application it is not possible for this Court 
to hold that the decree involves directly 
or indirectly a claim or question to or re- 
specting property of the amount or valu^ 
of Rs. 10,000. Consequently in my 
judgment the first ground, on which the 
applicant relied, must fail. 

It was upon tbe second ground that the 
learned vakil for the applicant chiefly re- 
lied, namely, that the question involved 
in the decision of this Court is not only 
a question of private importance but is a 
question of wide public importance. It 
was alleged as a ground in the petition 
that it would affect the property and in- 
come of many zamindars in Bengal* In* 
order to establish this allegation the 


learned vakil di*ew our attention to 6 or 7 
reported cases. These cases go to show 
that there have been frequent disputes 
between the putmdars on the one hand 
&nd the zamindars on the other relating 
to choukidan chakran lands which have 
been resumed. The fact, however, that 
there have been m the past many disputes 
m relation to such lands between the 
putmdars and zamindars, does not pxovo 
that the decision of tins Court m these 
suits involves a question of wide public 
importance.* On the contrary, when the 
reported cases are examined, it appears 
that the facts relating to the respective 
cases, vary considerably, and the cases 
certainly do not show * that the facts 
proved m these suits aze such as would 
cover the arrangements between puUndms 
and zamindars in Bengal generally. 
Before the Court could come to the con- 
clusion that this decision involves a ques- 
tion of wide public importance, theie 
should be some evidence that the rights 
of the zamindars and the yutnidais in 
Bengal ir\ respect of such lands aie, gene- 
rally speaking, dependent upon tile, same 
facts as appear in these suits and that the 
terms of the leases.regulating such rights 
are similar to the tertns of the patios m 
these suits. There is no evidence before 
the Court which would justify us m arriv- 
ing at that conclusion. 

It has been pointed out in some of the 
cases, to which we have been referred, 
that each case must depend upon its own 
facts: as £or instance, in the case of 
Moharajadhvra] Sir Bepy Chand Mahatab 
Bahadur v. Krishna Chandra Mukerp (1), 
it was stated that the question, whether 
the Plaintiffs, the putnidars, wore entitled 
to have the lands on payment of the assess- 
ment payable to the choukidayi fund or 
were liable to pay some, additional rent on 
U) 84 0. L. J, 276 11920). 
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account of the land to ifhe zamindar, no having obtained the Court s permission to 
doubt , should be decided having regard to btd (it the sale and thereafter allowed the 


iho terms of the contract in each case 

In my judgment there is not sufficient 
evidence before us at the present time 
justify the Court in holding that the deci- 
sion in these suits involves a question 
of wide public impoitance and m certify- 
ing that these are fit cases for appeal to 
the Judicial Committee of the Privy 
Council. Consequently, in my judgment, 
these applications must be dismissed with 
costs, ten gold mohurs for* the eighteen 
cases. 

Ohose, J — T agree. As I was a party 
to the decision sought to be appealed 
against, T should have been glad If certi- 
ficates could have been granted in these 
cases for leave to appeal to the Judicial 
Comnfittec T have nothing to add to the 
i casons given by my Lord the Chief 
Justice in his judgment for refusing 
leave. 

J N R. Applications rejected 

Leave refused 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Degree 
No. 865 oy 1920. 

Walmsley, J. Saradindu Ohakra- 
Buhrawaroy, J. VARTr, Defendant 

1922, No 4, Appellant, 

Heard, 18 and v. 

19, May. Gosta Behari Pra- 
Judgment, manik and ors., Plain- 

26, May. tiffs, Respondents. 

Civil Procedure Code ( Act V of 1908 ), sec. 6 ft, 
if applicable where b^namdar makes no claim — 
Or, 21> r 72— Purchase by mortgagor without per- 
mission of Court — Void or voidable —Discretion of 
Court— Limitation— Defendant in possession , if 
barred by time from urging the illegality of the sale • 

Where at a sale in execution of a mort- 
gage decree , the mortgagee purchased * 
benami the mortgaged property without 


mortgagors to remain M possession on 
certain terms and those terms not having 
been observed , instituted the present suit 
foT'p issession 

Held — That sec. 66 of the Civil Proce- 
dure Code had no application in a case 
where the benamdar himself did not 
claim under the salc-certificate . 

Held, also — That the purchase by the 
mortgagee was not void but voidable , and 
the Defendant who m the lower Courts 
treated i} ic sab as absolutely void and did 
not place before the Courts material for 
the exercise of their discretion under Or, 
21 y r. 72 , cl, (3), could not in second ap- 
peal ash their written statement to be 
treated as an application under Or. 21 f 
r 72, 

Per Suiirawardy, J — The Defendant 
being in possession was entitled to urge 
by way of defence in the suit that the 
Plaintiff’s purchase without permission 
was not en forcible against him , irrespec- 
tive of the question of limitation. 

This was an appeal preferred on the 
26th of March 1920, against the decree of 
B. N. Rau, Esq , District Judge of 
Zillah Murshidabad, dated the 22nd of 
December 1919, affirming the decree of 
Babu Kamini Kumar Mukheijee, Sub- 
ordinate Cfudge of that District, dated the 
30tli of September 1918. 

The facts of the case will appear from 
the judgment 

Babu Samatul Chandra Dutt for the 
Appellant. 

Babu Debcndra Narain Bhatiacharp for 
the Respondents. 

The Judgment oe the Court was as 
follows : — # * 

W alms ley, J. — This appeal is prefer- 
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red by Defendant No. 4. The Plaintiff 8 
case is that the predecessors of Defen d- 
arj^ A r os. 1 to 3 executed a mortgage in his 
favour in 1310 , B. S He then brought a 
suit on the mortgage against the represen- 
tatives of the mortgagors, and against 
Defendant No 4 as a purchaser in 1898 
and in execution of his decree caused the 
property to be sold in 1909, when it was 
bought by Paramcswar G1 lose, father of 
Defendants Nos. 5, 7 and servant of the 
Plaintiff, as benamdar for the Plaintiff 
It is beyond doubt that there was such a 
mortgage, that the Plaintiff obtained a 
decree and that the property 'was bought 
by Paramcswar. 

The Plaintiff wont on to say that the 
father of Defendants Nos 1-3 then en- 
tered into an agreement with the Plain- 
tiff, by which the Defendants were to pay 
off the Plaintiff’s dues by the end of 1322 
B. S . meanwhile remaining m posses- 
sion, and in default the Plaintiff was to 
take khas possession after the end of 1322 
B S The Defendants Nos 1-3 and De- 
fendant No. 4 did as a mattei of fact 
remain in possession and according to the 
Plaintiff it was by virtue of this arrange- 
ment. The Plaintiff further alleged that 
only part of the total sura was paid, so he 
claimed khas possession of the land, wi+h 
mesne profits, or, in the alternative, a 
decree for the unpaid balance. * 

The first Court gave the Plaintiff a de- 
cree for khas possession, and also for 
mesne profits. 

The Defendant No. 4 preferred an ap- 
peal which was unsuccessful, and in con- 
sequence he has preferred this second 
appeal. 

Two points" are raised on his behalf. 
The first is that the suit is barred by sec. 
66 of the Civil Procedure Code. Both the 
lower Courts rejected this argument a^nd 
I think rightly,* for the reason that Para- 


ri Pramanik. 

meswar and his successors have not at 
any stage claimed title under the sale- 
certificate 

The second argument is based on the 
provisions of Or 21, r. 72. The Plaintiff 
as decree-holder did not obtain the Court’s 
permission to bid at the sale ; instead of 
seeking permission, he caused his servant 
to buy the mortgaged property benami 
The effect of tins purchase without per- 
mission was considered by both the Courts 
below, and they took the view that the 
purchase was voidable but not void, and 
that Defendant No. 4 could no longer 
avail lumseif of the remedy provided by 
cl (3) of thq rule. 

In the grounds ol appeal to this Couit, 
the 'third and fourth deal with this 
matter, and we are asked now to hold 
that the lowei Couits should have treated 
rhe written statement as an application to 
set aside the sale If we were to accept 
that argument, we should have to remand 
the case, for there are at least two points 
which would require investigation, 
namely, whether the Defendant could 
show that his application was not barred 
by limitation, and whether in the circum- 
stances the case was one in which the 
Court should exercise its discretionary 
power of setting aside the sale under cl. 
(3). I mention these two points merely 
to show the force of the Respondent’s 
answer that the Defendant is setting up 
an entirely new case. I think that answer 
is correct, and that on that account the 
Appellant’s contention must be overruled. 
The resfilt is that the appeal must be dis- 
missed with costs. 

Suhrawardy, J. — I am of th© same 
opinion. I think the Defendant being in 
possession of the property in suit would 
be entitled to urge by way of defence that 
the Plaintiff’s purchase without permis- 
sion of the Court was not enforceable as 
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against him, even if it were voidable at 
the option of the Defendant only. But it 
depends greatly on the discretion of the 
Court, and in exercising such discretion, 
according to authorities, the Court will 
take into account prejudice to the Defend- 
ant, e.g., inadequacy of price, etc. So it 
is not the absolute right of the Defendant 
to ask the Court to set aside such a sale, 
which, I take, is affected with a mere 
irregularity. In this case the Defendant 
treated the sale as absolutely void and did 
not ask the Court to exercise its discretion 
in this matter or place materials before it 
for the right exercise of such discretion 
Even if I were asked to exercise such dis- 
cretion in this case, I would, in the ab- 
sence of any material, decide in favour of 
the Plaintiff. I agree that at this stage 
of the litigation the Defendant should not 
be allowed to make a new case. 

As to see 66, Code of Civil Procedure, 
the heirs of Parameswai do not appear in 
this case and deny Plaintiff’s benami pur- 
chase. That section only applies when 
the Plaintiff attempts to enforce his secret 
title as against the certificated purchaser. 
This contention therefore fails. 

P. K. C. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. t>7 op 1921. 

Mookerjee, J. Mahamad Mazahabal 
Rankin, J. Ahad, Defendant, 

1922, Appellant, 

Heard, v. 

24, August. Mahamad : Azimuddin 

Judgment, Bhcian, ’-Plaintiff, 

14, November. Respondent 

Suit for dower debt by mfdt heirs —Limitation — 
Limitation Act (IX of 1908), Soh. I, Arts. 108, 104, 
110— Registered instrument. 

AH. 116 applies to suits for recovery of 
dower debt when there is a registered 


dower deed,. Arts. 103 and 104 would ap- 
ply when there is no such registered instru- 
ment. 

Tricomdas v. Gopinath (10) referred 
to. 

Asiatulla v. Danish Mahammad (79) 
approved 

This was an appeal preferred against 
the judgment of Mr Banomah Sen, 
Additional District Judge, Dacca, dated 
the 5th October 1920, affirming that of 
Babu Narendra Nath Ghosh, Sub- Judge, 
Dacca, dated the 30th March 1917. 

The Plaintiff-Respondent gave his 
daughter in marriage to the Defendant 
who executed a registered dower deed on 
the 15th September 1908 in favour of his 
wife. Dower was fixed at Rs. 5,000, one 
moiety of which was prompt and the 
other deferred The lady died in 1909 
In 1915, the Plaintiff, as one of the heirs 
of his deceased daughter instituted the 
present suit against his son-in-law for 
recovery of his one-third share of the 
dower debt. The Defendant urged the 
dismissal of the suit on the ground of 
limitation. The trial Court held that the 
suit was governed by six years’ rule of 
limitation and decreed the suit and this 
decision was upheld on appeal. 

The Appellant thereupon preferred this 
second appeal to the High Court. 

Babu Biraj Mohan Mazumdar (with 
him Babu Chandra Sekhar Sen) contend- 
ed on behalf of the Appellant.— -The suit 
would be governed by Arts. 103 and 104. 
Mahomed Faiz v. Oomdah Begum (69). 
Art, 116 which provides a general 
rule applicable to contracts in writing 
registered, cannot be applied when there 

(10) L. B. 44 1, A. 66: s. C. I. L. B. 44 Cal. 

769 1 21 C. W. N. 5771(1916). 

• (69) 8 W. H. Ill (1868). 

(79, 86 0. £.17.879(1912). 
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are special articles, viz.. Arts. 103 and 
104 which cover the present case. When 
there are two articles in the Schedule to 
the Limitation Act which may possibly 
govern a case, the one more general and the 
other more special, the more specific 
article should be regarded as the one 
governing the case. See Issur Chander 
v. Jibuti Kumari (1), Sharoop Das v. 
Joggeswar Roy (2), Nateson v. Soundara- 
raja (3), Runchordas v Parvati Bai (4) 
and Narmadabai v Bhavani Shanker (5) 

Babu Rajendra Chandra Guha for the 
Respondent — The true sscop'j of Art. 
116 has been discussed in the deci- 
sion of the Judicial Committee in 
Tricomdas v. Gopinath (10), which 
confirmed the long line of cases on 
the subject and it is too late for 
this Court to depart from the same. 
Art. 116 has been held applicable by 
reason of the existence of written and re- 
gistered instniments in cases which are 
pnmd facie governed by special provisions 
contained in the Schedules to the Limita- 
tion Act. 

The Judgment op the Court was as 
follows : — 

Mookerjee, J. — The facts material 
for the determination of the question of 
limitation raised m this appeal are no 
longer in dispute and may be briefly re- 
cited. The Plaintiff-Respondent, a 
Mahomedan gentleman, gave his daughter 
m marriage to the Defendant- Appellant. 
At the time of the marriage, the Defend- 

(11 T. L. R. 16 CM. 35<I8<»8! 

(3) T. I. R. 36 Cal. 664- s. c 3C. W. N. 464 
(P. $.} (1830). 

(3) T. ti. B. 31 Mad. 141 (1897). 

(4) T. L. B. 33 Bom. 726 no. 8 0. W. N, 
621 (P. 0.) (l s 99). 

<fi) L L. B, 86 Bom 430 (1903). 

(10) L. R. 44 I. A. 66 1 s. o. I. It. B, 44 0a). 
969; 21 0. W. N. 699 (1918). 


ant executed and registered in favour of 
his wifo a dower deed, on the 15th Sep- 
tember 1908. The deed fixed the dower 
at Rs. 5,000 ; one half was prompt and 
payable on demand; the other half was 
deferred The lady died on the 18th 
September 1909. On the 10th September 
1915, the Plaintiff, as one of the heirs at 
law of his daughter, instituted the pre- 
sent suit against the son-in-law for re- 
covery of his one-tlmd share of the dower 
debt. The Defendant pleaded, amongst 
other def enfres, the bar of limitation. 
The Court of first instance held that the 
suit was govorped not by the three years’, 
but by the six years’ rule of limitation 
and decreed the claim. - On appeal, this 
decision has been affirmed by the District 
Judge. On the present appeal, that de- 
cree has been assailed on the ground that 
the suit is barred by the three years’ rule 
of limitation The Respondent has urged 
that the six years’ rule is applicable, as 
the dower was fixed by a registered docu- 
ment. 

Art. 103 of the Schedule to the Indian 
Limitation Act, 1908, provides as fol- 
lows : — - 

“ 103 A suit by u Mahomedan for exi- 
gible dower shall be instituted within 
three years from the date when the 
dower is demanded and refused, or (where 
dunng the continuance of the marriage, 
no such demand has been made) when 
the marriage is dissolved by death or 
divorce.” 

Art. 104 provides as follows : — 

“ 104. A suit b‘y a Mahomedan for de- 
ferred dower shall be instituted within 
three years from the date when the marri- 
age is dissolved by death or divorce.” 

tn the case before us, as there was no 
demand and refusal during the continu- 
ance' of the marriage, time ran, both as 
regards the prompt and the deferred 
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dower, from the date when the marriage 
was dissolved by death. Consequently 
the suit should have been, primA facie , 
instituted within three years from thp 
18th September 1909 when the lady died. 
But the Plaintiff has urged — and his con- 
tention has been accepted by the Courts be- 
low — that as the dower deed was regis- 
tered, he is entitled to the benefit of Art 
116 

Art 116 provides as follows ' — 

“116. A suit for compensation for the 
breach of a contract, in writing register- 
ed, shall be instituted within six years 
from the date when the period of limita- 
tion would begin to run against # a suit 
brought on a siriular contract not regis- 
tered.' * 

This t plainly refers to Art 115 which 
provides as follows • — 

“115 A suit foi compensation for the 
breach of any contract, express oi im- 
plied, not m writing Registered and not 
herein especially provided for, shall be 
instituted within three years from the 
date when the contract is broken, or 
(where there are successive breaches') 
when the breach in respect of which the 
suit is instituted opchrs, or (where the 
breach is continuing) where it ceases.” 

The Appellant has contended that even 
if we assume that the present suit for 
recovery of the dower debt may be treated 
as a suit for compensation for the breach 
of a contract in writing registered within 
the meaning of Art. 116, that article, 
which provides a general rule applicable 
to contracts in writing registered, cannot 
be applied when there are special articles, 
namely, Arts. 103 and 104, which pre- 
cisely cover the ca^se. The Appellant has, 
in fact, invoked the well-established prin- 
ciple that if there are two articles in the 
Schedule to the Limitation Act, which 
may possibly govern a case, the one more 


Azimuddin Bhuian. 

general and the other more special, the 
more particular and specific article should 
be regarded as the one governing the case. 
Illustrations of the application of this 
doctrine may be found in the cases of 
Issut Ghander v. Jibun Kumari (1), 
Sharoop Das v Joggcstcar Rcy (2), 
Natcson v Soundararaja (3), Runchordas 
v. Parvati Bai (4) and Narmadabai v 
Bhavani Shankcr (5) The principle, 
qencralia spccialibus non dcrogant , sped - 
alia dcrogant qeneralibus , has been re- 
cognised elsewhere, and illustrations of 
the doctrine thfA general provisions do not 
derogate from special provisions, but that 
the latter do derogate from the former, 
are by no means rare , see Hunter v 
Knockalds (61, Churchill v Grease (7), 
DcWinton v Grcson Corporation (8) and 
Prcltij v Solly (9) The Bespondent has 
not denied that this argument carries con- 
siderable weight ; but he has urged that 
it is too late for this Court to depart from 
what has been recognised in a long line 
of cases as to the true scope of Art 136, 
including the decision of the Judicial 
Committee in Tncomdas v Gopinath 
(10) As will presently appear from an 
examination of numerous judicial deci- 
sions, Art 116 has been held applicable, 
by reason of existence of a written and 
Registered contract, in clashes of cases 
which are primd facie governed by special 

(1) I. L. R 16 Gal. 25 (188S). 

(2) I. L R. 26 Cal. 664: «. c 8 0. W. N. 464 
(F. B.) (1889). 

(3) I. L. R, 21 Mad. 141 (1697). 

(4) I. L. R. 23 Bom. 726 . s. o. 8 0. W. N. 
621 (P. O.) 

-6) T. L. R. 26 Bom. 430 (19021 

(6) 1 Mao. & a. 640 ; 84 R. R. 217 (1850). 

(7) 5 Bing. 180 (1828). 

(8) 20 Beay. 538, 648 (1869). 

(9) 26 Beay. 606, 610 i!859j. 

(10) L. R. 44 X. A. 88 * a. o. X# L. 44 Gal. 
m \ 21 O. W. N, 677 (1916) 
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provisions* contained in the Schedule to 
the Indian Limitation Act. 

Art. 57 provides as follows . — 

“57. A suit for money payable for 
money lent shall be instituted within 
three years fiom the date when the loan 
is made/’ It has been repeatedly held 
that a suit on registered bond for re- 
covery of a specific sum of money is gov- 
erned not by Art 57, but by Art 11G , see 
Navakumar v. Sim Mulhk (11), Kalut 
Ram v. Lai a Dhanukdhari Sahai (12), 
Shamacharan v Debya £1 my (13), Ken 
v lluxton (14), Nistarmi v Chandi Daw 
(15), Ram Narayan v Ohndranalh (lb), 
Bonwang Raja v Ghellapoo Choudhry 
(17), Hussain Ah v Hafiz Ah (18), Khunni 
v Ncmruddm Ahmed (ID), Suslul Chun - 
der v Gatin Shankar (20), Ganesh 
Krishna v Madhava Rao (21), Magalun 
v Narayana (22) and Viswanath v S 1 
Bank (23) 

Art fit piovidcs as Inflows . — 

'* 04 A suit for money payable to the 
Plaintiff for money found to he du > t mn 
the Defendant to the Plaintiff on a r c amts 
stated between them shall he initiat'd 
within three years from the date when 
the accounts are stated m writing r gned 
by the Defendant or his agent duly 
authorised m this behalf, unless v hcrp 
the debt is, by a simultaneous agree rent 

* 1 1 > r i a o rini 04 1 sso^ 

f 12» 11C U R 361 (18*2) 

13- f. T, R 21 Cnl 8*2 M894» 

(14) 4 C Ti. .T. 5 'O ( 1 9C01. 

H6) 12 0. h .T 423 i1910). 
vlO/ 15 C. L J. 17 <1911), 

< 17) 20 0 W. N. 408 « c 22 0 U T. nil 
(1915), 

118) T. L. ft 3 All. 600 'F. B > 18SP 
(19) I. L R, 4 All. 255 ,1881) 

1 20) U AH. h J, *73 (191(1) 

(21) T. L. R. 0 Rom. 75(1881). 
ms T. L. R 8 Mad. 869 (1«4\ 

(23* [1917] Mad W. N. 879 1 6 Mad. h. W, 

n* 
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• 

in writing signed as aforesaid, made pay- 
able at a tutme Line, and then wdien that 
time arrives “ 

• Art 100 pi ovules as follows - 

“ 100 A suit for an ace nint and a share 
oi the profits ol a dissoKtd put tiler hop 
shall be instil uted v\ 1 1 1 1 1 1 1 three \enrs 
fiom the date of the dissolution.” 

With refeience to these ai tides, it was 
xuled m Ranga Reddi v China Redd* 
(24), that where a regisieiod partnership 
conttact biyds the parses to pay the loss 
accenting to their respective shares, a 
suit to recover the Defendants’ share of 
the loss, oif a s ct 4 lenient ol accounts 
between the Plaintiffs and the Delend- 
anls, is governed, neither b\ Art 01, nor 
by Ait 10G, but by Ait 11 G It is to be 
noted, however, that m Ytiavan*v Pan - 
?iaya (25), the Couit expressed its un- 
willingness to hold that Ait 116 could be 
stretched to cover every case in which the 
suit might in ihs eiign be reform I to a 
contractual relationship express* d in a 
legisteied agieeinen:. 

Art 71 pi ovules as lollows — 

“ 71 A suit on a promissoiy note ( r 
bond payable by uisfalmonls r.hall be in- 
stituted within threo years from the date 
of the expiration of the first term of pay- 
ment as to the part then payable ; and for 
the other parts the expiration of the re- 
spective terms of payment ” With 
reference to this provision, it has been 
ruled that if the instalment bond has been 
registered, the suit is governed, not by 
Art 71,* but by Art 116; Dmdoyal v. 
Gopnl Saran (20) and Rup Narayan v 
Gopinath (27) 

Ait. 80 pro\idori as follows ~ 

*‘80 A suit b\ a pimcipal against his 
( 

(21) I. L It. ! I Mod. »fl‘> <I«‘>1) 

(25> I L. K. 23 M>id. I* tJfHH). 

.261 I..1. It 18 Onl. eon ilWi 
(37) 11 0. W. N. H03 (1806), 

26 
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agent for moveable property received by 
the latter and not accounted for, shall be 
instituted within three years from the 
date when the account is, during the 
oontinuance of the agency, demanded and 
refused, or (where no such demand is 
made) when the agency terminates ” 
With reference to this article, it was ruled 
in Mati Lai Bose v. Amin Chand (28) 
that a suit for an account by a principal 
against his agent on the basis of a regis- 
tered agreement, is governed* not by Art. 
89 but by Ait 116, the cause of action 
arising from the date when the contract 
to render accounts is broken. This view 
is identical with that taken in Harendra 
Kishore v Administrator-General (29) 
and was followed m Easm Sarkar v 
Barodtf Kishore (30), Jogcsh Chandra v 
Binode Lai (31) and Bhagirath v. Prcrn- 
chand (32). The current of judicial opi- 
nion, however, upon this question has 
been by no means ifniform , see Deben- 
dranath v Esha Huq (33), Shib Chandra 
v. Chandra Narain (31), Madhusudan \ 
Rakhal Chandra (35), Nabm v. Chandra 
Madhab (30), modifying Chandra Madhab 
v. Nabtn Chandra * «(37) , Bhabatanm v 
Sheik Bahadur (38), Joqendra Nath v 
Deb Nath (39), Rafizuddm v Jadunath 
(40), Madhab Chandra v. Debendra Nath 

1 O. L. J. 211 (1902 

(29) T. Xj. R. 12 Oftl 3*7 (18351 

(30) 1 1 e. L. J. 43 119091. 

(31) 14 0. W N. 123 1 1909), 

(32) 17 0. L. J. 201 1912». 

(33) 140 WN, 121 riQOS) 

(94) I L. E. 32 dal. 719 g, c 1 O, h. J 232 
(1906). 

(36) I. L. E. 43 Cal. 248 * *, c, 19 C. W N 
1070; 22 0. h J. 662(1916) 

(36) T. L. E. 44 Cal. 1 : ft. C, 21 0. W N 97 
P. 0.) (1910). 

(87) I. L. B. 40 Oal. 108 (1912), 

(38) 30 0. L. J. 93 (1919). 

(39, 8 0. W, N. 113 (1903). 

(40' I. L. E. HR Oftl. i 98 : ft. o. 12 0. W, $ 
820 j 7 0. L. J. 279 (1908). 


Azimtjd DIN Bhotan. 

(41), Jhapajennessa v. Rash Bihari (42) 
and Pramram v. Jaqadishnath (43). 
These cases, however, struggle, m most 
instances, to escape the application of 
Art 116, not so much because the article 
should not be applied to cases comprised 
within the scope of special article but 
rather because a suit by a principal 
against an agent for the relief mentioned 
in Art. 89 cannot properly be regarded 
as a suit for compensation for the breach 
of a contract m writing registered. This, 
however, does pot apply to the decision in 
Pramram v Jaqadishnath (43) where the 
two-fold contention was accepted that ( a ) 
Art. 89 excludes the operation of Art 115, 
which is applicable only to cases not 
specially provided for, and (5) Art 110 
must be road along with Art 115 and be 
deemed restricted in operation m the same 
manner This view, as Will presently 
appear, is opposed to that indicated 
in Vythihnqa Pillai v Thetcliana Muiii 
Pillai (41) and Dmdoyal v Copal Saran 
(26) and adopted by the Judicial Com- 
mittee in Tncomdas v. Copmath (JO) 
It will be observed that, the expres- 
sion “not herein spool illy provided 
for” which finds a place m the first 
column of Art 115 does not re-appear m 
€ the first column of Art 110. But this 
plainly does not conclude the matter, and 
the expression “similar contract not re- 
gistered ’’ which finds a place in the third 
column of Art. 116 does require interpre- 
tation. Does it refer only to the first 
column of Art. 116 and consequently 

10) L. R. 44 T. A. 65 • n r. 1 Tj. B. 44 Cal. 

769; 21 C. W. N 677 (1916), 

(26) I L. E. 18 Oal. 606(1891). 

(4)) 1 0. Ii, J, 147(1901) 

(42) 18 0, W. N. 1043: ft. 0. 16 0. L. J. 288 

(10121 

m I. L. E.490ftt. 2«C: k o. 20 O. W, N 

81*26 o. i. J. 

(44) 1.UU Mad. 70 (I860*. 
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mean “a contract in writing not re- 
gistered " ; or, does it refer to the first 
column of Art 115 and signify “a con- 
tract not m writ.ng legistered and 
not heroin specially provided for? 1 ' The 
first alternative was adnpted m \yihi- 
hnga v. Thetchana (44) and Dmdoyal 
v. Gopal Saran (26) and apparently 
found favour with the Judicial Com- 
mittee in Tricomdas v Gopmath (10). 
The second alternative was adopted m 
Pmmram v Jagadishnath (43). The 
conflict, consequently, is between two 
opposing mows; one maintains that Art. 
li(i, like Ait 115, applies whore there is 
no special piovision, the other maintains 
that Art 116 supersedes all provisions in- 
cluding those covered by special articles 
umtfieeted by Art 115 In this connection, 
reference* may also be made to the deci- 
sion m Kandaswami PiUai v Avayambal 

(15) wheie it was ruled that a suit by an 
agent to recover money spent by him on 
account of his principal, is governed by 
Ait 61 and not by Art 116, even though 
there was a registered contract of agency ; 
the obligation was deemed as no part of 
the contract in writing registered, and the 
earlier decisions m Knshnan v Kannan 

(16) and Seshachala v Varada (47) were ( 
distinguished thougli they were clear 
authorities for the proposition that obli- 
gations not expressed m writing, but im- 
ported by the law in the case of sales, 
might be treated as m writing, for pur- 
poses of limitation, when the sale was 
made by a written instrument. 

(10) L. R. 44 I. A. 66 a. c. I. L. R 44 Cal 
769 * 21 C. W. N 677 (1916) 

(26) I. L.R, IS O&l. fiO 6 0891) 

(48) I. t. R. 49 Cal. 260 ♦ ». c. 26 0. W. N. 

61 * 86 0. L J. Ill 09211 
<441 T. I*. 1L'8 Mad. 76 <18801. 

(461 I, L, &. 34 Mad. 167 0913k 
'46 I, L. R, 21 Mad. S 08981. 

(47) I. fc E. 36 Mad. 65 (1902). 
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Art. 110 provides as follows * — 

11 110. A suit for arrears of rent shall 
Ute instituted within three years from the 
date when the arrears become due.” Tt 
has been ruled m a long series of decisions 
that a suit for arrears of lent, based upon 
a registered lease, is governed, not by 
Art. 110 but by Art 116; Vythilinga v 
Thetchana Marti (44), Umcsh Chandra 
v. Adarmani (IB) , h'tcari Prasad v 
Grotody (49), Ranecgun] Coal Association 
v. Jadu Nath (50), Umrao P>ibi v Maho- 
met Rojabi (51), A mmalayani v Vagurayn 
(52), Chcngiah* v Raja of Kalahash (53), 
Sundammter v Muthu panapatha (54), 
Kannan v Mufhalpim (55h Mahomed 
Hanif v Moural Mahton (56), Mackenzie 
v. Rameswar Smgh (57) and Lalclrand v 
Naratn (58) The contrary view, adopted in 
Ramswami v Sohhanatha (59) and Ram - 
varain v. Kamta Sing (60), has now been 
expressly disapproval of by Ihc Judicial 
Committee in Tricomdas v, Gopmath (10) 
Suits tor lent under the Bengal Tenancy 
Act have, however, escaped this fate; they 
have been held to be governed by the 
special rule contained in the schedule to 
that statute, which remains unaffected by 
Art. 110 and Art. 116, see the decision 
of the Full Bench m Mackenzie v Ha]i 
Sahed Mohammed (61) 

10' T, R '14 T A «R s c t L R 44 Cal 
759; 21 C W N 677 (10161 

v 44 1 L R a Mad. 76 (18M)> 

(48) I. L. R. 16 Cal. 221 (lfW). 

P9, I R. >7 Cal 469 *1890). 

(60> I. L R. 19 Cal. 489 (1892 . 

'51> T. L. R. 27 Cal 205 0899' 

(52) T b R 1 9 Mad. 62 (1895). 

(63) 7 Mad. L. T. 419 (1910) 

(64) H Mad. L. T 276 0912). 

(66) 11 Mad. L. W. 328 

(66) 4 Pat. t W. 146 

(67) l Pat. U J. 37 j 2 Pat. D. W. 446 (1916). 

(68) I. L. R. 87 Bom. 666 (1918), 

(69) 1 Mad. L. J 137 1 2 Mad. L. J. 69. 

(60) I. U B. 36 All. 138 (1903). 

m) L I*. % 10 OaL X (F. B.l (1891). 
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We hove not given above an exhaustive 
omm o iit’on of all the judicial dec smiifi 
relevant to ilu poi ds Mentioned; but wc 
have stated e ' mgh to show- that Art lib 
baa boon icpeatrdly m j ei preted, in Hie 
rrcs^ fliveiu 1 connc cliona, as if it woic a 
gene, alls d exception ongwiftel upon all 
articles winch might, bv stiengHi of 
language, be uga-ded as appbcable t) 
suite? e/rnpiehc dad within the desorption 
ef " a raul fm compensation Pin the breach 
of n conti act ” One of tlie earliest of 
1b so decisions, Namki^mai \ Situ 
Miiihh til) put r back to 1880, and He 
ju lgment m Hint can* as also the judg- 
ments delivered bv Hv' Full FUrch m 
18 l 1 m Ibtsst'ini 1 h v Hafir Ah (18) were 
bisel upon a hi toncal imr-w of the pr >- 
vioos legislation oo tlie subject , hut it 
miy be nlvwal p.nc nl lietuMlly that amne 
of the judgments .Vliveied by the Full 
Bench ah.o lvlencd £b inadmissible mate- 
rials, c u cl i as, what b ippened m the "Legis- 
lative Council , Administrator-General v 
Premia 1 Mallik UVD Yet, the con- 
struction then placed upon Ait 11G of the 
Limitation Act, 18??, mud- be taken to 
have found I’avoui with (be legisLituic, as 
it lias been icprodueed without alteration 
in the l imitation x\ct, 1908. Tlie legis- « 
latuie i* jaesumed to know 7 not only the 
general principles of law, but also Ihe 
construction which the Courts have put 
upon particular statutes, wheio a section 
of an Act winch has receiietl a judicial 
construction is lo-enaeted m the same 
words, sucli re-cnactment is treated as a 
legislative iccogmtion of that comtiuc- 
tion; Jog end ra Chandra v. Shyam Das 
(fid), Kamint Debt v Pramathanabh (64) 

<i» l I L Jt « Cal til iI8fi0) 

08) 1 r. R 8 All 600 TJ,) (18^1) * 

!6<n L K 22 I ^ 10? s c T. L K ?2 Cal. 

788 )8 { »5i 

m. I I, fl SB Oal K4H (1909, 

- 01' I h U 39 Oa! 38 11911) 
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and Nagcndra Mohan v Peary Mohan 
(65) The Judicial Committee m Tri- 
comdas v. Cxopinath (10) felt impressed by 
this consideration, and Lord Sumner 
emphasised tlie fact that when the Limi- 
tation Act of 1877 was replaced by the 
Limitation Act of 1908, the language and 
anangement of the relevant articles weie 
left unaltered In sucli circumstances, no 
useful purpose will ho seived by an attempt 
to examine the foundations of the long 
series of decisions which the Judicial Com- 
mittee found themselves hound to recog- 
nise 

In answer to the contention that claims 
of this character sound m debt and not m 
damages, it may ho pointed out, however, 
that the tenn used in Art 115 and Art 
116 is not damage* but compensation, 
w Inch also occurs in see 73 of the Indian 
Contract Act Ah Lord Esher observed 
m Dixon v. Calcraft (66), the expression 
compensation is not ordinarily used as an 
equivalent to damages, although as re- 
inaiked by Fry, L J , in Skinner's Co v 
Knight (67), compensation may often 
have to be measured by the same rule as 
damages m an action lor the breach 
Tlie term compensation, as pointed out 
m the Oxford Dictionary, signifies that 
which is given in recompense, an equi- 
valent rendered. Damages, on the other 
hand, constitute the sum of money claimed 
or adjudged to be paid m compensation 
for loss or injury sustained, the value 
estimated m money, of something lost or 
withheld. The term compensation 
etymologically suggests the image ot 
balancing one thing against another; its 
primary signification is equivalence, and 

(10) r <( R 4t I 4 *6. b c I. L. BL 44 Cal 
759 ; 21 0 w JT 577 (1910' 

(051 r. L, 11 48 Cal 103(1915). 

(00) [I89BJ 1 Q. n. 458, 463. 

(67) [1891] 2 Q B. 542, 
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the secondaiy and more common meaning 
is something given or obtained us an 
equivalent* The derivative meaning was 
familiar to the "Roman Jurists and rc-ap- 
pears in the modern Codes founded on the 
Civil Law. (Sohm, Institutes ef Roman 
Law, 3rd Ed „ pp. 458-463 ) 

The term compensation, as used in 
Arts. 115 and 116 is thus, perhaps not 
sufficiently precise, while .the technical 
distinction between debt and damages 
may bo too refined for the purpose 

We must hold that tl*e decision of the 
Judicial Committee in Tncomdas v (h)pi- 
nalh (10) though concerned directly with 
the applicability ot Art UO and Art 116 
to a suit foi arrears of rent, instituted 
upon a registered lease, must be legal ti- 
ed as oi fai -1 caching application We 
cannot ignoie the principle which lies at 
Hit' root ol that decision and must govern 
the applicability of Art 116 to cases other 
than those covered by Art 110, wherever 
the position may reasonably be maintained 
that the claim sought to be enforced is a 
claim for compensation for breach of con- 
tiact m writing registered We must 
consequently examine whether a claim for 
exigible dower and a claim for deferred 
dower fall within this category 
The nature of dowei debt was examined 
by tins Court 111 the case of Mir Maharut 
Ah v. Amam (68) and it was ruled that, 
according to Mahomedan Law, when the 
heirs of a Mahomedan woman claim 
from her husband dower which was not 
due or payable until her death, their claim 
is a simple money claim, founded solely 
on the contract entered into by the hus- 
band. The Limitation Act then m force 
was Act XIV of 1859. 01. ( 9 ) of sec. 1 
provided a period of three years for the 

(10) L. R. 44 I. A. 66 : s. 0 . I, U R. 44 Cal. 

769 , 21 0. W. N, 677 (!916>. 

(68) 2 B. h. R. 806; 11 W. R. 212 (1869). 


institution of a suit brought to recover 
money lent or interest or for the breach 
# of any contract. Cl (10) of sec, 1 provided 
a period of three years for a suit brought 
to recover money lent or mteiesf or for 
the breach of any contract in a case in 
which tlieie was a written engagement 
or contract and in which such engagement 
or contract could have been, but bad not 
been icgistered within six months fiom 
the date thereof Cl (16) of sec. 1 pro- 
vided a period of six years for all suits for 
winch no other limitation w r as expressly 
provided The Court held that the Bint 
for dowei was a simple suit for the breach 
of a 'contract, within the moaning of els 
(«9) and (10) ot sec 1 Reference w r as 
made to the decisions m Mahomed Faiz 
v (Jomdah Begum (69) and Woomatul 
Fatima v Mccrummsa (70), the first 
had been cited as an authority foi the 
proposition that a suit foi dower w^as not 
founded on the Contract, but on with- 
holding of the widow’s estate from the 
heirs The second had been relied upon 
to support the contention that the claim 
to recovei the dower debt was in essence 
to enforce a liesuupon the estate of the 
deceased as against'thosc entitled as heirs 
These dicta were explained away and it 
was held that the dower, like any other 
debt, must be paid before the estate divi- 
sible among the heirs can be ascertained, 
and that the suit to recover the dower 
debt is nothing more or less than a suit 
to enforce a simple monev claim founded 
solely on the contract entered into by the 
husband , see also Wajjeah v. Shaheeba 

(71) , Janncc Khann v. Amatool Fatima 

(72) and Mahabu Bibi v. Amina (73). 

(69) OWE, 111 11866). 

1 70) 9 W. R. 318 (1868), 

(7U 8 W. R. 807 (1807). 

|78‘ 8 W, R. 61 (1867). 

(78) 10 Bona. H, C, 400 (1673)* 
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The view taken in these cases is supported 
by the observation of Sir Montague Smith 
in Khdjooroonma v. Saifool Khan (74) t 
namely, that prompt or exigible dower 
may be considered a debt always due and 
demandable, and certainly payable upon 
demand, with the result that upon a clear 
and unambiguous demand and refusal, a 
cause of action would accrue and the 
Statute would begin to run. To the same 
effect is the remark of Lord Parker in 
Hamvra Bibi v. Zubaida Bibt (75), that 
the dower ranks as a debt, and the right 
of the wife is no greater than that of any 
other unsecured creditor of her husband, 
subject to the reservation that if she law- 
fully, with the express or implied consent 
of the husband or lus other heirs, obtains 
possessio'n of the whole or part of his 
estate to satisfy her claim with the rents 
and issues acciuing therefrom, she is en- 
titled to retain such possession, unless it 
is satisfied; see also Nurunnessa Khartum 
v. Khaja Mahomed Sarkar (76) and Abtd- 
unmssa v. Fathmddm Mahomed (77). 
In view of the principles expounded and 
applied in the long series of decisions 
which have now met with the approval of 
the Judicial Committee in Tricomdas v. 
Gopinath (10), there is thus no escape 
from the conclusion that Art. 116 applies 
to suits for recovery of dower debt when 
there is a registered dower deed, although 
Arts. 103 and 104 would apply when there 
is no such registered instrument. We are 
not unmindful that the contrary view was, 
without argument, assumed to be correct 

(10) L. B. 44 1. A. 66 s «. 0 . I. L. R. 44 Cal 
769 , 21 0. W. N, 677 (1916). 

(74) L. B. 8 I. A. 886, 16 B. la. B 806, 94 W. 
B. 108 (1876). 

(76) L. B. 48 1. A. 994 1 a. c. I. L. B. 66 All. 
681 , 21 0. W. N. 1 (1916). 

(76) I.L.B.47Cal.687i ». o. 84 0. W. N. 
886 (1919). 

( 77 ) 1. 1>. B. 41 Mad. 1096 (1917). 


in Ful Chand v. Nazab Ah (78). The 
view which we are constrained to adopt 
coincides with that taken in the case of 
Astatulla v. Danish Mohammad (79), 
which was brought to our notice after the 
argument liad been closed, and has been 
reported since then 

The result is that the decree made by 
the Distuct Judge is affirmed and this 
appeal is dismissed with costs. 

H D C. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.! 

An eal from Appellate Degree 
No. 1351 of 1920. 

Wooduoffe, J. Monmohon Ghosh 

Sunr.AWAi nv, J and ors., Plaintiffs, 

1922, Appellants, 

Heard, 1 1, 16, 17,18 «• 

and 21, August. Siddhbswar Dubay 

Judgment, and ors., Defendants, 

2 , August. Respondents. 

Ihwl a law Private dcbuMor property , conver- 
sion of, into secular property by consent of family 
members- Consmt of entire family interested m the 
sh< ba necessary— Acts and dealings of 8 t baits, 
wkrthet sufficient to change the character of the 
debutter pi operty — Property dedicated to a single 
deb At , though sbebi of other deb itns prescribed — 
Dedication, if absolute . 

*The consent of all persons interested m 
a private or family debutter which may 
convert the debutter into secular property 
must be distinguished from acts which may 
amount to nothing more than a breach of 
trust . 

It ts not the shebaits only who by their 
dealings can give the property a different 
turn . The persons who by their consent 
can convert the debutter property into 
secular property are the members of the 
whole family , male add female } interested 

{Id t U % 86 Cab 184 (1008)* 

(79) 86 C, L. J, m (1088). 
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in the worship of which the shebaits are 
merely managers. 

It is not dealings with the property 
which change the original debutter charac- 
ter, but it is the consent of the entire 
family interested in the sheba, though 
dealings subsequent to such consent may 
under circumstances be evidence of con- 
sent. 

Where property was dedicated to a 
particular debata., and the surplus of the 
profits thereof was also directed to be in- 
vested in the name, of or ''employed in ac- 
quiring other properties for the same 
debata, the dedication was absolute in 
favour of the debata, although the income 
was to be devoted to the sheba of other 
debatae also. 

This was an appeal preferred on the 
21st, of May 1920, against the decree of 
Babu Lai Belmri Chattevjee, Subordinate 
Judge, 2nd Court of Zillah Hooghly, 
dated the 11th of February 1920, levers- 
ing the decree of Babu Ramesh Chandra 
Sen, Munsif, 1st Court, Hooghly, dated 
the 11th of December 1918. 

In a family debutter trust certain pro- 
perties were dedicated to the deity Sri Sri 
Iswar Krishna Chandra Jew with a pro- 
vision that if there was any surplus in the 
profits after performance of the sheba in 
the prescribed way, then other properties 
would be acquired for the Iswar Jew. 
The lower Appellate Court found that 
the shebaits, who were members of the 
famdy, sometimes treated the properties 
as debutter and sometimes as their own 
personal properties. The Defendant-Re- 
spondent who in the present suit denied 
the debutter character of the properties, 
bad taken a lease of the property in suit 
from cue of the then shebaits. The 
Munsif had held that an absolute' debutter 
was created and, that that character 


of the property was not changed by any 
consent of the family members and that 
the dealings with the property by indivi- 
dual shebaits as their personal property 
amounted to instances of breach of trust 
only. The Subordinate Judge on appeal 
held, as stated above, that the parties 
sometimes treated the properties as 
debutter and sometimes as their per- 
sonal properties and thereby gave the pro- 
perties a different turn and converted 
them into secular properties. He there- 
fore reversed the Munaif’s judgment. 
Against Ihe said decree of the Subordinate 
Judge the present appeal was preferred. 

Babus Braja Lai Chakrabarti and 
Nagendra Nath Ghose for the Appellants. 

Babu Btraj Mohan Mazumdar for the 
Deputy Registrar who was appointed as 
guardian for the minor substituted Respon- 
dent upon the death of the principal Re- 
spondent. 

Dr. Jadu Nath Kanplal, who had sub- 
sequently entered appearance on behalf of 
the natural guardian of the minors, was 
heard by the Court amicus curia. 

The Judgment the Court was as 
follows : — 

Woodroffe, J. — The question in this 
appeal is whether there was an absolute 
or imperfect debutter that is a mere charge 
and in the former case whether property 
the subject-matter of the debutter was 
converted by the consent of the whole 
family into secular property. On reading 
the niyama pair a' which has been placed 
before us, I have no doubt whatever in 
holding that the Munsif was right and 
that an absolute debutter was intended to 
be created by that document. The provi- 
sion as to the disposal of any surplus, 
namely, “ if there be any surplus in the 
profits after performanqe of th $ sheba in 
the prescribed way then other property 
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will be acquired for the Iswar lew ” as 
also the dissociation which was markedly 
made by the deed of this and secular pro- 
perties strongly support the view which 
the Munsif has taken. In passing to the 
question to which I shall later refer as 
to whether or not there was a dedication 
to any particular debata, it is important 
to remember in this connection the pro- 
vision as regards the surplus, namely, 
that other property which will be acquir- 
ed by the surplus must be acquired for 
Sri Iswar Jew. It is to be observed that 
the Defendant who noy, denies the 
de butter character of this property took 
a lease of this property as debutter pro- 
perty. 

A point has been made that there has 
been no particular dedication to any parti- 
cular debata. It appears to me, how- 
ever, that the dedication was to Sri Sri 
Iswar Krishna Chandra Jew in whose 
favour some of the* properties were ac- 
quired and in whose name the surplus was 
to be invested though the income was to 
be spent for the performance also of the 
sheba of other debatas. I hold therefore 
that there was an absolute debutter in 
favour of the deity named. 

The next question is whether the con- 
sensus of the family can give a different 
direction to the property. Speaking for 
myself, I think there are good grounds for 
the criticisms of Babu GoTap Chandra 
' Sarknr in his Hindu Law. p. 492 on this 
matter. However this be, 4he Privy 
Council appears to have held (although it 
has been submitted to us that the remark 
was obiter) that in the case of what it 
calls a private or family trust the property 
' mav be converted into secular property bv 
consent of the whole family. The Shb- 
' ordinate Judge appears to have held that 
this had happened in 1 the present ease. 

' At least (he language of some portion of 


his judgment leads me to suppose so. But 
the findings of fact do not support suffi- 
ciently the conclusions at which he arriv- 
ed upon a wrong assumption of law. We 
must distinguish in the first placo in this 
connection such consent given by all 
parties interested and acts which may 
amount to nothing more than a breach of 
trust. According to the Subordinate 
Judge the parties sometimes treated the 
property as debutter and sometimes as 
an individual property. This does not 
show suefi consent of the whole family. 
On the contrary it shows so far as it 
goes that there was no such consent. For 
if there was a consent to treat the pro- 
perty as secular from about the year 1880 
as alleged why was the property treated 
as debutter subsequent to that date? 
The fact may show (at least, it is so con- 
tended), that there was no consent to treat 
the property as secular but an actual 
treatment Of it as such amounting to a 
breach of trust. “ Although ” the Sub- 
otdmate Judge says ‘‘the properties 
were described as niskar debutter pro- 
perties the so-called shebaits dealt with 
many of these as their own personal pro- 
perties and have thereby given them 
different turn.” This, however, is not 
..sound law. It is not the shebaits only 
who by their dealing give the property a 
different turn. It is the members of the 
family interested who by tbeir consent, 
( according to the decision of the Privy 
Council) may convert the debutter pro- 
perty info secular property. Moreover 
the finding is not that all the properties 
but that many of the properties were so 
dealt With. The duly persons Who can 
convert the property are the members of 
the whole family, table and female, in- 
"terestld tit the .worship of which the 
shebtiiU ■ ^ ' wretMy m^agors • It 1 is not, 
learned Shbordi&ate Judge has 
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held, dealings of the property which 
change the original character of the pro- 
perty but it is the consent of the family, 
although dealings subsequent to such con- 
sent may under circumstances be evidence 
of consent. Whether there is anything 
to show such consent in the piesent case 
is another matter. 


lower Courts or m the argument before us. 
Indeed the pleadings go on the basis that 
the Plaintiff is entitled to immediate pos* 
session. Therefore our judgment stands 
dhd the decree of the Munsif is restored. 

Stjhrawardy, J. — I agree. 

J, N. R. Appeal decreed with costs . 


We have been askod to remand the 
case if we are against the Respondent on 
this point. But there is no necessity in 
the present case to do so because the 
learned Judge has come to a finding of 
fact in the appeal that the .jpropef lies were 
sometimes dealt with as debutter and 
sometimes as secular. But if that be so 
then there could not be on Ins finding of 
fact such consent as cjuld convert the 
nature of the property. 

The judgment and decree of the Sub- 
ordinate Judge are therefore reversed and 
that of the Munsif restored, the Appellant 


PRIVY COUNCIL. 

[ArPEAL FROM THE J UD1CIAL COMMISSIONER 
OF OUDH.l 


Viscount Ca,ve. 
Lord Shaw. 

Lord Phillimore. 
Sir John Edge?. 
Mr. Ameer Ali. 
1922, 

Heard, 16 and 

17, March. 
Judgment, 

10, April. 


1 Jai Indr a Bahadur 
Singh, Appellant, 
v. 

Bijai Raj Kunwar, 
Respondent. 


being entitled to his costs of this Court 
and in the lower Appellate Court 

The Appellant will he entitled to add 
to his own costs the cost which he paid to 
the Deputy Registrar and will recover 
both costs from the estate of the deceased 
Suldheswar Dubay m the hands of his 
heirs, the minor Respondents. 

Before signing our judgment a point 
was raised as regards the period for which, 
mesne profits should be allowed It is 
argued before us that Ihe lease was a good 
lease so long as the lessor was alive and 
that assuming that as our judgment says 
it is invalid it is only so invalid beyond 
that period. It is then contended that the 
mesne profits should not run as provided 
m the judgment of (he Munsif which w*e 
restored but from February 1920, the date 
°f the lessor's death. This ground ap- 
pears to me to be untenable because it 
raises a question which was not put forth* 
m the pleadings or in the issues or in the 


(Ondh) Act XXII of 1S86 , as amended by Act 
IV of 1901— Suit by yaluqdar to assess guzara 
land with rent— Guzara land given by former Taluq- 
dar to wife for life rent-free by Will— Proprietor 
claiming taluq under same Will , tf can repudiate 
legary to wife— Construction of Will - “ Mr»t mak- 
meaning of - “ Sir,” popular seme of in- 
cludes “ guzara ” lands pell as home-farm lands 
— Paper book in Privy Council appeal - Courts 3 duty 
in India to control inclusion of i) relevant documents- 

II, Taluqdar of Mahcwa m District 
Kheri m Oudh , by Will bequeathed all hts 
moveable and immoveable properties to a 
mephew J , subject to certain legacies of 
which that to his wife was in these terms : 
“ To my wife for life five hundred rupees 
per mensem besides sirat makbuza (which 
means ‘ sir land m possession ’) will be 
given from the estate 11 : 

" Held — That Ii by his Will intended to 
bequeath to his s wife an absolute estate for 
her life as a proprietor and without 
liability to have the same assessed to rent 
in ihe ‘ f sir land in her possession.' * 
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That the expression '* sir land in her 
possession ” covered mauza Chhauch 
which had been given to her for her main- 
tenance by R in his life-time and was not 
confined to the home-farm lands, tine 
special meaning assigned to the tenn 
“ sir” by Act XXII of 1880, the word 
“sir” being generally used m Oudh lo 
cover both classes of lands. 

That J who took taluqa Mahcwa under 
the Will could not repudiate the condition 
of the Will that mauza Chhauch should 
be held by R's widow for hcflife rent-free 
That under the terms of the Will J 
would not be the “ proprietor ” of mauza, 
Chhauch so long as R’s wife continued to 
be the proprietor for life, and Act XXII 
of 188(>, as amended by .It:/ IV of 1001, 
consequently did not apply. 

Par b ATI K un war v Tiie Deputy Com- 
missioner ok Kheri (]) distinguished. 

A duty lies upon the Courts in India to 
exercise control upon the wholesale in- 
clusion, in the records transmitted <o 
England, of irrelevant documents by the 
parties to an appeal to the Judicial Com- 
mittee, which is a scandal and a hindrance 
to the proper admi yij ttration of justice. 

These were two* consolidated appeals 
from (a) a judgment and decree of the 
Board of Revenue for the United Pro- < 
vinces of Agra and Oudh, dated the 13th 
December 1916, reversing a judgment and 
decree of the Commissioner of Lucknow, 
dated the 7th January 1910, and (b) fiom 
a decree of the Court of the Judicial Com- 
missioner of Oudh, dated the 30th August 
1918, which reversed the decree of the 
Subordinate Judge of Kheri, dated the 
12th February 1916 

The fads are sufficiently set out in the 
judgment of the Board. 

U) Ii. R 45 I. A. Ill 1 s, c. 1. 1,. tl. 40 Alt, * 
541 1 23 C. W. N. 125 {1918). 


Messrs. Dunne, K. C. and A intend 
Jackson for Rani Bijai Raj Kunwar. 

The petition of Rajindra Bahadur Singh 
in September 1911 and the consequent 
entries in the register show that Rani 
Bijai was intended to hold Chhauch rent- 
free She did so hold it until Rajindra’s 
death, and by lus Will lie, provided that 
she should so hold it until her death. 

The Will refers to the ‘‘ sir ” lands in 
her possession. There is abundant evi- 
dence as the Subordinate Judge has found 
“ that ‘sir’ is used in common parlance 
lo deserve a piuafi grant of plots of land 
made to a member of a Taluqdur’s family 
for maintenance,” but there is no justi- 
fication for saying that it cannot include a 
w hole village. 

(S\ tea's Compendium of the Law ic- 
lating to the Taluqdars of Oudh at p. 167) 

The ordinary meaning of the word 
“sir” as used by an Oudii man is very 
much wider than the restricted meaning 
given to the word by Act XXII of 1886. 

The Respondent is not entitled to ap- 
probate and re-probate. 

Jt is a condition of the Will that 
Chhauch should go rent-free to Rani 
Bijai and the Respondent whose title is 
derived solely through that Will is not 
entitled to say that lie will accept the pro- 
pel tv given to him under it but repudiate 
the limitations of the gift. 

Messrs, DeG/ruyther , K. C. and Ken- 
wortliy Drown for Thakur Jai India 
Bahadur Singh. — This case is governed 
bv the decision of the Board in Parbati 
Kunwar v. Deputy Commissioner of 
Kheri (D. 

The holding granted to Rani Bijai was 
a rent-free holding. Her tenure was m 
no way concerned with the taluqdari 
mahal. 

{{) I. n. 45 I. A. Ill ! *. c. I. Ii. R. 40 All 
641 j 23 0. W. N. 126 (1918). 
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No proprietary interest was conferred on 
Ik'i by the disposition of September 1911 
because there was no registered instru- 
ment of transfer. 

(Sec. 322, Transfer of Property Act, 
IV of 1882). 

Since 1793 the Government of India 
have decided that no one can grant lands 
rent-free. 

(Cl. 10 of Reg. XIX of 1793). 

Moreover there is always m the Taluqdar 
a latent power by statute to charge his 
g/anteo with a fair rent, even when he 
lias granted the pioperty );ent-free. 

(Sec. 1070 of Act XXII of 1886 as 
amended by Act IV of 1901). 

No proprietary interest in the "sir” 
lands was intended to be conferred by the 
Will To discover the testator’s inten- 
tion regard must lie had to the position 
at the time of execution. The wife had 
oeitain "sir" lands but they were part 
ot the taluqa. The intention is meiely to 
continue the existing state of affairs, t.e., 
that she should continue as a tenant free 
of lent. 

The expression "sir lands” cannot 
(ompiiso the whole vil'age; if the whole 
village is intended to be transferred the 
expression is always guzara,” never 
‘‘Air”. 

” Si rat makbuza ” means a grant foi; 
maintenance and the whole interest never 
passes m such a grant. 

furthermore, the Will contains no 
'void such as “devise” or “bequeath” 
so as to import a gift. 

Reference was also made to the Oudh 
Land Revenue Act, XVII of 1876, secs. 
•72, 54 and 55* United Provinces Act, III 

1991, sec. 58. 

Mr. Dunne, K. C. replied. 

Their Lordships’ Judgment was deli- 
vered by " * 

8ir John Edge. — These are two coa- 


ly raw ar. r 

Bolidafrd appeal#. 7 ?> the earlier of tbeaj 
4 appeals Ram Bijai Raj Kunwar is the 
Appellant, and Tliakur Jai Indra Bahadur 
Singh is the Respondent. It is an appeal 
ffom a decree or order of the 16th De- 
cember 1916, made by the Board of Re- 
venue of the United Provinces of Agra 
and Oudh in appeal in a suit which was 
brought m the Court of the Deputy Com- 
missioner of Klieri on the 19th March 
1915, by the then manager under the Court 
of Wards of the property of Tliakur Jai 
Indra Bahadur Singh, then a minor, 
against Rani Bijai Raj Ivunwar, to have 
Rs. 5,542-11-9 assessed as rent on mauza 
Chhaucli unde? sec. 107G of Act XXII of 
1886. • In the latter of the two consohda- 
ted appeals Tliakur Jai Indra Bahadur 
Singh is the Appellant and Ram Bijai 
Raj Kunwar is the Respondent. It is an 
appeal from two decrees, of the 31st 
January and 30th August 1918, made by 
the Court of tho Judicial Commissioner 
of Oudh in appeal *m a suit which was 
, brought in tho Court of the Subordinate 
Judge of Lakliimpur on the 27(h July 
1915, by Ram Bijai Raj Kunwar against 
Thakur Jai India Bahadur Singh for a 
declaration that she was entitled to hold 
mauza Chhaucli for her life rent-free, 
undei her deceased husband's Will, and 
that the mauza was not liable to he asses- 
sed to rent duiing her life-time. It is to 
be mentioned here that a chak which is 
within mauza Chhauch is known as Chak 
Khakra. That chak belongs to other 
persons ; yi Chak Khakra neither of the 
parties to these consolidated appeals has 
or claims interest or title. Where mauza 
Chhauch is later referred to in this judg- 
ment, Jt is to be understood that what is 
referred to is mauza Chhauch, excluding 
Chak Kliakra. 

After the suppression of the Mutiny of 
1857, the taluqa or estate of Mahewa, 
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which included mauza Ghliauch, was m 
the Oudh Summary Settlement settled 
with Gajrang Smgh; he died in 1860. and 
his brother Girwar Singh succeeded to 
the estate. Girwar Singh died in 3 8G/> , 
and Balbhaddar Smgh succeeded to the 
estate. Balbhaddar Singh died in 1898, 
and on his death his widow claimed to be 
entitled to the estate of Mahewa; her 
claim was resisted by Rapndra Bahadur 
Singh, who w’as Balbhaddar Singh’s son 
He claimed to be entitled to the estate 
These conflicting claims resulted iu liti- 
gation, and ultimately the Board of the 
Judicial Committee of the Privy Council 
decided that Rajmdra Bahadur Singh was 
entitled to the estate, and he entered into 
possession of the Mahewa estate in 1905 
or 1900. 

In ttte first regular Settlement in Oiulli 
mauza Chhauch (except Cliak Khakra) 
was, with plots of cultivated lands in eight 
other mauzas, recorded under the heading 
"sir" as in the possession of the widow 
of Girwar Smgh By that entry in the 
Register it was meant that mauza 
Chhauch and those other plots had been 
given to her by Girwar Smgh for her main- 
tenance. Before th#»<next regular Settle- 
ment m Oudh the* Revenue Authorities 
decided that m future an the Revenue 
Registers only such lands as were actually 
home-farm lands of the Taluqdar should 
be entered under the heading of **sir" 
and accordingly mauza Chhauch was then 
entered m the Revenue Register us 
"muafi" — that is, as rent-lree land. 
When Raghubans E unwar, widow of Bal- 
bhaddar Singh, took possession of the 
Mahewa estate under her claim of title, 
she was entered in the Revenue Register 
as muafidar of mauza Chhauch. * 

After the decision in his favour of the 
Board of the Judicial Committee, *Rajin« 
dra Bahadur Singh, on the 26th February 


Kunwir. 

1906, obtained, as owner of the Mahewa 
estate, possession of mauza Chhauch and 
of all those cultivated plots m the eight 
other villages. 

Uajindra Bahadur Singh, as the owmer 
of the estate of laluqa Mahewa, had powers 
to give, sell, mortgage or bequeath the 
taluqa or any part of it to whomever he 
pleased, but Ins widow’, should he leave 
one, would be entitled to maintenance 
suitable to her condition as his widow. 
Rajmdra Bahadur Smgh m 1911 handed 
over to Jlam Bijai Raj Kunwar, Ins wife, 
possession of n^auza Chhauch, and on the 
1st September 1911 be presented a petition 
to the Revenue Authentic^, which , so far 
as is material, vvas as follows — 

'* 1 The Petitioner is the absolute ownei 
of taluka Mahewa, district Kheu, and the 
Milage of Chhauch bearing the ‘ hadbast ’ 
(boundary) No 2-19 forms part of taluka 
aforesaid The Petitioner ha, all proprie- 
tary powers in respect of his taluka 

“ 2 The Petitioner has given the entire 
village of Chhauch to his wife as ‘ muafi 7 
The revenue of this village would be paid 
from the income of the taluka and the 
village would, always, remain in the posses- 
sion of his wife, as revenue-free 4 muafi 7 

u . r J This application is therefore present- 
ed, and it is prayed that entries regarding 
mutation of names in favour of the afoie- 
said wife may be made in the revenue 
department as herein prayed for and the 
tillage may be entered as 1 muafi * under 
cl 6 ** 

On that the Talisildar rcpoitod, <m the 
10th November 1911, to the Deputy Col- 
lector as follow s : — 

u Sir, — An application was made by 
Thakur Raj Indar Bahadur Singh, talukdar 
of Mahewa. to the effect that he had given 
mauza Chhauch in paragana Kfaeri to his 
wife as muafi, that its revenue would be 
paid from the taluka, and that it might be 
entered~in the name of the Rani as muafi. 
An enquiry was madp. 4 writing from the 
talukdar corroborates the contents of the 
application. The talukdar has given 
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nifiuza Chhauch to his wife, the Rani, as 
muafi As no document has been executed, 
mutation proceedings cannot be taken. Of 
course, as reported bv the office, entries can 
be made in papers, under clause 6, In my 
opinion, there is no harm in makmsr entries 
m this way Under clause CA, under the 
head of muafi, in the column of remark, these 
words should be written . ‘ The whole of 

this village has been given by the talucjdar 
to the Rani as u muafi” for her maintenance/ 
Hence this report is submitted to sanction 
the entries aforesaid ” 

Thereupon the Assistant Collector made 
flic following order : — 
li Claim for mutation of 'names in respect 
of mauza Chhauch. pargana Kheri 
u Order . 

“ I have no objection to the above being 
noted m the remarks column 
“ (Sd ) M. Abdul Lvriv Kiun, Assistant 
Collector, 1st class 
“ 11th December. 1012 ” 

Iii the Register relating to mauza 
Chliauch it was accordingly entered that 
the village was “ rent-free land granted bv 
the zamindar,” and under the heading 
41 Remarks M that — “The whole of this* 
\illage is by way of maintenance allowance 
of Ban Baliu Saluba (the Rani Bijai Raj 
lumwar) muafi on behalf cf 4 Talukadar ’ J ' 
(Taluqdar). It is not contended, on behalf 
of Rani Bijai Raj Kunwar, that by the 
petition of the 1st September 1911, and 
(hose entiles in the Register, any inde- 
feasible title in mauza Chhauch for her 
hfe was conferred on her by Rajindra 
Qtihadur Singh, or that he could not there- 
after have sued under Act XXII of 1888 
as amended by Act IV of 1901, to have rent 
assessed upon the mauza, but it is con- 
tended on her behalf that the petition of 
the 1st September 1911, -and those entries 
m the Register consequent on it show tha,t 
d- was then Rajindra Bahadur Singh's in- 
tention that Rani Bijai Raj Kunwar shimM 
hold mauza Chhauch for her life free trf 
liability to pay rent In fact, she held the 
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mauza from KU1 until his debth rent- 
free. 

Rajindra Bahadur Singh died on the 1st 
October 1912. Rajindra Bahadur Singh 
liad, on the 14th June 19U7, made his Will, 
which, so far as it is material, is as fol- 
lows : — 

“ Will 

1, Thakur Rajendra Bahadur Singh, 
Taluqadar of Mahewa, son of Thakur 
Sheo Singh, resident of Garhi Prasadpur, 
pertaining to mauza Madhaia, pargana and 
district Kheri, declare a 3 follows.— 

“ Thia borrowed life is uncertain, and 
God has not as yet blessed me with a son ; 
but I have a daughter, three years old I 
have a strong* hope that He will grace me 
with a male child. Therefore, in older to 
avoid a dispute in future* 1 make a Will to 
the effect that if a sop is bom to me, he 
will be the owner, and take possession of 
all my movable and immovable probities 
after my death, that in ease I get more sons 
than one. the eldest will be the owner of 
all my estate according to the rule of suc- 
cession to the f gajjdi/ and the remaining 
#ons will get allowance ; that if no male 
child is born to me, then dear Jai Indar 
Bahadur Singh, alms Jhunnu Bhaiya, sou 
of Kunwar Sheo Indra Bahadur Singh, who 
is the son of my own brother, shall be the 
owner, and take possession of all the mov- 
able and immovable *properties owned and 
possessed by me at the time of my death, 
or to which I have a right of ownership, or 
possession of any kind, or to which l may ac- 
quire a right m future, without the excep- 
tion of anything or right ; that Musammat 
Jai Raj Kunwar, my wife, shall get Rs. 500 
per mensem from the estate in cash, besides 
the 1 sir ' lands in her possession ; that my 
Wife shalPbe the owner, and take possession 
Of all my personal goods, such as clothes, 
Ornaments, utensils used in eating and cook- 
ing, articles of decoration of the residen- 
tial house, etc, ; that Rs. 250 per mensem 
shall be paid from the estate to my younger 
brother, Kunwar Sheo Indar Bahadur Singh, 
Who is living with me up to this time, be- 
lies the 1 sir’ lands possessed by him, and 
both these two allowances in cash shall be 
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a charge on the estate, and the person in 
possession of the estate shall be liable for 
the same ; that the person in possession of 
the ‘ talulra ’ shall be responsible to pay 
Rs 60,000 for the expenses of each of the, 
daughters who may be unmarried f.t the 
time of my death ; that if, God forbid, dear 
Jai Indar Bahadur Singh, aforesaid, die 
intestate without leaving a male child, then 
his nearest male heir descending from 
Mahendra Bahadur Singh, Narendra Baha- 
dur Singh and Sheo Indar Bahadur Singh, 
will be entitled to succeed to the ‘ gaddi ’ 
and to be the owner of all the estate. . 

Thakur Jiu India Bahadur Singh is the 
nephew described in the Will as Jai Indai 
Bahadur Singh, and Ram Bijai Raj Ivun- 
war is m the Will referred to as Musnm- 
mat .Jai Raj Kunwar, the testator’s ’wife. 

Tliakur Jai India Bahadur Singh did not 
succeed J>y right of inheritance to the 
Mahcwa estate or to any part of it ; Ins 
title depends on the Will, and such interest 
iu the Maliewa estate as he has depends on 
the W T ill. He took under the Will, and 
not otherwise. On behalf of Rani Bijai Ra| 
Kunwar it is contended that under the Will 
mauza Chhauch (Chak Kliakra excepted) 
passed to her for her life free of rent, and 
that mauza. Chhauch will not vest m 
Thakur Jui India BalffWiur Singh until she 
had died, and that until thut event shall 
have happened Thakur Jax Indro Bahadur 
Singh will not be the proprietor of mauza 
Chhauch within the meaning of Act XXII 
of 1880 as amended by Act IV of 1901, or 
entitled to sue to have any rent assessed 
upon that mauza. That contention de- 
pends upon the true construction of the 
Will, which involves the meaning of 
woids in the Will which have been thus 
translated by the official translator : 
“That Musammat Jai Raj Kunwar, my 
wife, shall get Ha. 000 per mensem from 
the estate in cash besides the ‘ sir ’ lands 
in her possession.” That is the official 
translator’s rendering of the vernacular 


words iu the Will. In the* judgment of 
the Board of Revenue of July 1916, the 
u onh in question arc translated thus : 
“ To my wife for life five hundred rupees 
per mensem besides sirai mak buza will be 
gnen from the estate.” In their Lord- 
ships’ opinion the two translations have the 
same meaning Sirat is the plural of sir 
and sirat mahbuza means sir lands in pos- 
session. It does not appear to have been 
doubted by any of the Courts in India 
that the ‘ 1 sir lands in her possession ” 
passed by tlie Will to Rani Bijai Raj 
Kunwar as, a revt-free estate for her l.fe 
But the question is, what did Rajindra 
Bahadur Singh mean by “ sit lands in her 
jKisscsMon ” in his Will? That he intended 
by his Will to bequeath to Rani Bijai Raj 
Kunwar an absolute estate for her life in 
the “ sir lands in her possession ” and not 
merely a right of ^tenancy or other sub- 
ordinate interest in them, and that lie in- 
tended that she alone should be the pro- 
pi letor of those lands during her life, their 
Lordships have no doubt. 

The Courts in India w ho h'ave had these 
suits before them armed at different con- 
clusions as to what Rajindra Bahadur 
Singh meant by the words “sir lands in 
her possession.” The Deputy Commis- 
sioner of Sitapur, who tried the Revenue 
Court suit, in reference to the wards “ sir 
lands possessed by her,” as he translated 
the Will, stated in his judgment that — 

'* These last words must be taken to refer 
to the ‘ sir * lands possessed by the Rani at 
the time of the testator’s death. The vill- 
age in suit is not ' sir ’ land in the strict sense 
of the term, but I think there can be little 
doubt that the word 1 sir ’ is used by the 
testator ia a loose sense, and signifies ‘ land 
held as “guzara.” ' This is not seriously 
disputed by the Plaintiff. It is then clear 
that the testator wished that the Defendant 
should continue to hold her ' guzara ’ land 
rent-free for her life-time.” 

He, however, being of opinion that 
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Thakur Jai Indra Bahadur Singh was pro- 
prietor, and was thus entitled to sue to 
have mauza Chhauch assessed to rent* gave 
Thakur Jai Indra Bahadur Singh a decree 
assessing the rent. Prom his decree there 
was an appeal by Bani Bijai Baj Kunwar 
Singh to the Commissioner of the 
Lucknow Division, who in his judgment 
stated, in reference to Bajmdra Bahadur 
Singh’s Will : 

“By his Will he bequeathed to his widow . 

. . and the f sir ’ or 4 guzara ’ land. ... It 
had, before the talukdar s death, been duly 
entered as ‘ guzara ’ held rent-free 
“ The present talukda^, ne*phcw of the 
late talukdar, who is under the Court of 
Wards, succeeded to the property under the 
terms of the Will. He sues now to have 
lent assessed, as the rent-fiee * guzara ’ of 
his aunt, the widow of the testator. 

“ The Deputy Commissioner has decreed 
the claim It appears to me that the suit 
Ehould never have been brought The pre- 
sent talukdar, as represented by the Court 
of Wards, is willing himself to be 
benefited by the terms of the Will But 
he wishes to deprive his benefactor's widow, 
of the benefit, which was meant to accrue 
to her under the same Will. We must clear- 
ly take it that the Defendant-Appellant is 
entitled under the terms of the grant or 
Will to hold this village rent-free for her 
life." 

The Commissioner of the Lucknow 
Division dismissed the Bevenue Court 
suit. Prom that decree dismissing the suit 
Thakur Jai Indra Bahadur Singh ap- 
pealed to the Board of Bevenue. The 
Board of Bevenue in their judgment said ; 

“ It is urged by the Respondent that 
under the Succession Act of 1865, she has 
devised (had devised to her) the land held by 
her as ' sirat makbuza,' and the effect was 
to giv© her a proprietary title for life. It 
is further urged that, as the village in suit 
was held by her in the same way as she 
had held the other lands at the time of the 
Will, that the result of the Will also was *to 
confer on her a proprietary grant for life of 


this village. Ii may be admitted that the 
words ' sirat makbuza * m the Will were 
certainly intended to cover the rent-free 
grants held by her at the time of the exe- 
cution of the Will The Appellant argues, 
however, that there is a great difference 
between a whole village and plots of land 
within a village, however numerous the latter 
might be, and that a whole village could 
not be termed * sir,' however loosely the 
word 'is used, and that the fact that the 
previous talukdar made a separate applica- 
tion in 1911 about the whole village clearly 
shows that he meant to differentiate it 
from the oiher land, and for this argument 
there is a good deal to be said " 

In the result the Boaid of Bevenue held 
that sec. 10?G of Act XXII of 1886 as 
amended by Act IV of # 1901 applied, and 
made a decree assessing mauza Chhauch to 
rent. Piom that decie© Bani Bijai Baj 
Kunwar has appealed to Ills Majesty in 
Council. 

The Suboidmate Judge of Kheri, before 
whom the civil suit first came, flamed six 
issues, the first ofVhich was, “ Is the suit 
not cognizable by the Civil Court?” He 
held that the questions whether the Plain- 
tiff (Bani Bijai Raj Kunwar) was “en- 
titled to hold the village (mauza Chhauch) 
rent-free as a lifo*u: forest bequeathed to 
her under her late* husband’s Will and 
that she is not liable to assessment of rent 
during her Ufe-time ” were exclusively for 
tho Court of Bevenue, and by bis decree 
dismissed the suit. Bani Bijai Baj Kun- 
war appealed from that decree to the 
Court of the Judicial Commissioner of 
Oudh. The learned Judicial Commis- 
sioners on the appeal held that the Civil 
Court had jurisdiction to entertain the suit 
for a declaration of Bani Bijai Baj Kun- 
war' s legal title to mauza Chhauch under 
her husband’s Will, but that the Civil 
Court had not jurisdiction to give her a 
declaration that mauza Chhauch was not 
liable to be assessed to rent during her 



828 


L'UE CALCUTTA WEEKLY NOTES. 


[Vol. XXVII. 


,T.u Indkv B unmn Sr.\<;Ti v. Bmi R\.i KrawAR. 

life-time, and remanded \lie suit to the dur Singh meant l)y the term “ sirufc- 
Ccmrt of the Subordinate Judge for the makbuza “ (sir lands in possession) which 
Iriil of certain issues. he used to describe the bequest to his wife 

The suit on the remand came before an- Rani Bijai Raj Kunwar. They consider- 
other Subordinate Judge, who apparently ed that the opinions expressed by the 
was not himself familiar with the popular witnesses on that subject did not possess 
descriptions in Oudh applied to lands held any particular value for the decision of 


for maintenance. He recorded much 
evidence on the subject. One of the wit- 
nesses, who had been for some years a 
Naib Tahsddar in Likhimpur, saul 
“Every smt of cultivated land, whethei 
rent-free or assessed to rent, find whether 
held by giantee, or Shankahapdar, and 
imder-proprietor or oidiqary tenant, is 
commonly called sir. I never heard a 
whole village culled as sir of any’bodv, 
though I heaid a whole village called 
a guzara of a guzaiadar.” The Sub- 
oidmate Judge’s comm< nt on the Nail) 
Ta-hsildar’s evidence was : “His evi- 
dence goes to show that when a 
member of a Taluqdar’s family culti- 
vates guzara land given to him and 
calls n his sir, othcis also call it by the 
same name” Another witness said* 

“ Thakur Rajmdra Bahadur Singh thought 
that land given to the members of a 
Taluqdar’s family for* their guzara arc 
called their sir. He considered the village 
Chhauch to be sir of the Plaintiff (Ram 
Bijai Raj Kunwar) “ There was much 
other evidence, and m conclusion the Sub- 
ordinate Judge found that “the word sir 
is used in common parlance to describe a 
muafi grant of plots of land made to a 
member of the Taluqdar’g family for 
maintenance, but that a whole village 
assigned for a similar purpose is not 
called by the name of sir ... I find that 
the words * sirat-makbuza ’ were used in 
the Will in this sense/ ’ 

On the return to the order of remand 
the learned Judicial Commissioners pro- 
ceeded to consider what Rajmdra B&ha- 


that question. It has not been shown to 
their Lordships that the Judicial Com- 
missioners formed an incorrect estimate 
of the value of that oial evidence. The 
learned Judicial Commissioners took, in 
then Lordships’ opinion, safer ground for 
the consideration of that question m the 
history of the manner in which mauza 
Chhauch had been dealt with since it had 
been settled with Gajrang Smgli, and 
paiticularly by Rajmdra Bahadur Singh. 
They also placed great reliance on the in- 
troduction to the late Mr Sykes's well- 
known and valuable compendium of the 
law 1 elating to the Taluqdars of Oudh, and 
({noted the following passage which occuis 
m Mr Svkes’s observations on the various 
classes of sir in Oudh. Mr Sykes, m dis- 
cussing that subject, stated that — 

Amongst the 'Various classes of sir under- 
proprictors who never had the full and ex- 
clusive proprietary right of the whole village 
is the land frequently assigned to the junior 
branches of a family for their support, in- 
stead of breaking up the estate and giving 
them the ancestral shares to which they 
were entitled Such appanages are known 
m Oudh by the name of sir They jdt>o 
form one and the chief class of Javan Birt> 
which is a name also sometimes applied to 
this class of sir Whole villages assigned in 
this way were also called Bhayai villages.” 

In support of that statement by Mi* 
Hykes, the Judicial Commissioner quoted 
a passage from Volume I of the Oudh 
Gazetteer of 1877, which was published 
under the authority of the Government, 
and a passage from the Pyzabad Settle- 
ment Report of 1880. The passage from 
ihe Oqdh Gazetteer is as follows ; — 
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{t Second, it was common to assign to the 
junior} branches of .a family certain lands 
for their support, instead of giving them the 
ancestral shares to which they were entitled 
Such appanages were also known as su ” 

The passage quoted from the Fyzabad 
Settlement Beport runs thus * — 

u 233. 8tr is in most cases an appanage 
of proprietorship, the lands constituting 
the home-farm of a proprietor It is the 
name, too, given to the lands assigned to 
the junior branches of a family m lieu of 
the ancestral share to which they were 
on titled ,J> 

The*. Judicial Commissioners did not 
overlook the fact that the passages which 
they quoted from the Oudh Gazetteer and 
the Fyzabad Settlement Beport had re- 
foienceto the District of Fyzabad and not 
to Oudh generally They observed m 
their judgment “The above quotations 
refer to the Distriot ot Fyzabad, but the 
meaning of the word sir , given therein, 
appears to us clearly to be a meaning 
which was applied generally in Oudh.” 
X or did the Judicial Commissioners over- 
look sec. 108 of Act XXII of 1880, which 
enacted how the term “sir “ should be 
understood officially in Oudh. In re- 
in ence to that section they said * “ The 

lestnctod meaning ot the word sir given 
in Act XXII of 1886 is a meaning based to 
some extent upon the meaning of the word 
in the Province of Agra, and is largely the, 
creation of the English Revenue Authori- 
ties We consider that the learned Coun- 
sel for the Appellant (Bam Bijai Baj 
Kunwar) is correct in his contention that 
the word sir used by an Oudh man would 
bear the meaning assigned to it by Mr, 
Sykes, and would not be confined to the 
meaning which it bears in Act XXII of 
1886 ” Their Lordships see no reason to 
disagree with that conclusion of the 
learned Judicial Commissioners. 

Referring to the history of taluqa 


Mahewa, the Judicial Commissioners cor- 
rectly stated in their judgment that mauza 
Cbhauch (excepting Chak Khakra, which 
belonged to another and distinct family) 
and cultivated plots in eight other villages 
of the taluqa were in the possession of 
Rani Bijai Raj Kunwar at the time of her 
husband’s death ; that some of those plots 
had been handed over to her by her hus- 
band, Rajindra Bahadur Singh in 1907, 
and the remainder of them m 1908 ; that 
he had instructed the Patwari to have them 
entered in the Revenue Register m her 
name , and that those plots of cultivated 
lands had been entered into the first Regu- 
lar Settlement fis the “sir of the widow 
of Girwar Singh. The Judicial Commis- 
sioners also state that the*Counsel who ap- 
peared before them admitted that those 
plots of cultivated lands in the eight vill- 
ages were sirat makbuza , and must be 
given to Ram Bijai Raj Kunwar under the 
terms of the Will, but he contended that 
mauza Cbhauch could not pass to her 
under the description of sirai makbuza 
The Judicial Commissioners came to the 
conclusion that m 1911 Rajindra Bahadur 
Singh had given mauza Cbhauch (except- 
ing Chak Khakra) to Rani Bijai Raj Kun- 
war as rent-free. and'*fchat the description 
sir makbuza included mauza Cbhauch (less 
Chak Khakra), and that under the Will 
she took an estate for her life m the taluqa 
free of rent, and they gave her a decree 
declaring that she “is entitled to hold 
possession during her life of the village 
Chhauch, less Chak Khakra, pargana and 
district Kheri, under the Will dated the 
14th June 1907, executed by Thakur 
Rajindra Bahadur Singh, the late Taluq- 
dar of Mahewa. From that decree 
Thakur Jai Indra Bahadur Singh has ap- 
pealed to His Majesty in Council. 

After a careful consideration of all the 
facts in these consolidated appeals, their 

ao 
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Lordships have come to ( the conclusions 
that the words sirat mahbuza in the Will 
did apply to and cover not only sir lands 
which might be accurately described as 
“ sir,” hut also mauza Ohhauch (less Chajc 
Khakra), and that Rajindra Bahadur 
Singh, in confirmation of his gift of 1911 
to his wife, Rani Bijai Raj Kunwar, of 
mauza Chhauch (less Chak Khakra) rent- 
free for her life, did by his Will intend to 
bequeath, and did bequeath, to her mauza 
Chhauch (less Chak Khakra) for her life 
as a proprietor, and without^any liability 
to have it assessed to rent ; and they also 
are of opinion that Thakur Jai Indra 
Bahadur Smgh, who takes his interest in 
taluqa Mahewa under that Will, and whose 
only title io anv part of taluqa Mahewa is 
under that Will, cannot repudiate the 
condition of the Will that mauza Chhauch 
should be held by Rani Bijai Raj Kunwar 
for her life rent-free. 

It has been contended on behalf of 
Thakur Jai Tndra Bahadur Singh in these 
consolidated appeals that the decision of 
the Board m Parbati Kunwar v. The De- 
puty Commissioner of Kheri (1) governs 
this case. That contention was based on 
a misconception In that case the Plain- 
tiff, who sued for an enhancement of rent, 
was the “ proprietor ” of the mahal theie 
in question within the meaning of sec 
107A of Act XXII of 1886 as amended b> 
Act IV of 1901, and was suing a thikadai 
who held under a lease. In this cabe 
Thakur Jai Tndra Bahadur Singh is not a 
proprietor of mauza Chhauch or of any 
part of it, and will not be the proprietoi 
while Ram Bijai Raj Kunwar continues to 
be the proprietor for her life, and Act 
XXII of 1886 as amended by Act IV of 
1901 does not apply. 

Their Lordships will humbly advise 

(I) L. E. 46 I. A. Ill : 8. c. I. L. E. 40 AP 
64,1 i 23 0. W. N. 126 (I&18L 


His Majesty that the appeal in which Rani 
Bijai Raj Kunwar is the Appellant should 
be allowed with costs, and the decree or 
order of the Board of Revenue of the 
United Provinces of Agra and Oudh of 
the 1 6th December 1916 be set aside and 
the decree of the Commissioner of the 
Lucknow Division of the 7th January 
1916 be restored and affirmed, and that 
the appeal in which Thakur Jai Indra 
Bahadur Singh is the Appellant, be dis- 
missed with costs. 

In parting with this case their Lord- 
ships desire to add one further observa- 
tion upori a m'atter which in other cases 
has often before been animadverted upon, 
but apparently with small result, namely, 
the manner m which the record in Thakur 
Jai Indra Bahadur Singh’s appeal has 
been prepared. When this record, which 
consisted of 1,134 pages, was received bv 
the Regifttiai of the Privy Council, it ap 
pcared to him that a huge part of it, con- 
sisting of lists of propei l y in tabular form, 
was unnecessary for the purjioses of 
the appeal, and he communicated this 
view to the London Solicitors with a sug- 
gestion that Counsel should be consulted 
as to eliminating this jxirtion of the 
printed book. As a result the parties 
agreed between themselves, on the advice 
of their Counsel, to omit over 800 pages, 
* which were taken out of the books and 
not referred to again, and this shows th.it 
they should never have been included 
The persons primarily lesponsible for this 
reckless waste of money were no doubt 
Thakur Jai Indra Bahadur Singh and his 
advisers in India, and had he won the ap- 
peal he would certainly not have received 
any costs in respect of this part of the 
record. But at the samo time then 
Lordships think that a duty lies upon the 
, Court to exercise control upon the whole- 
sale inclusion of irrelevant documents, a 
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duty which in this case was certainly not 
performed. A few weeks ago, in another 
appeal from the same Court, their Lord- 
ships drew attention to the fact that the 
record contained at least 781 unnecessary 
pages, and they do so again with the ear- 
nest hope that the Judges of the Court 
of the Judicial Commissioner will take 
such steps as will prevent m the future 
the continuance of what their Lordships 
consider a scandal and a hindrance to the 
proper administration of justice. 

Solicitors • Messrs. Jarp.es G.ray A Son 
for the Appellant Rani Bijai Raj Kunwar. 

Solicitors Messrs. T. L Wilson Jc Co. 
for the Respondent India Bahadur Singh 
Gr. D. M. 


[CIVIL APPELLATE JURISDICTION. J 
Appeal from Original Civil 
Jurisdiction 
No. 25 of 1922. 


Sanderson, (J. J.' 
Richardson, J. 
1922, 

13, December, 


Rash Behari Karuri 

v. 

Narain Das Dorilal. 


Indian Contract Act (IX of 1878), >ec > 09, 101 
102, 10 i, 100 and 107 — Stoppage in tr.uiMtn by 
unpaid vendor— Assignment of document of title by 
buyor — Onus of proof of good faith and of payment 
of consideration by assignee, whether on the vendor 
oi assignee — Unpaid vendors right of stoppage lti 
transitu, whether a merely 'equitable nght— General 
Claum Act(X of 1H97), sec 3, cl. (2*>)-Good faith , 
definition of if applicable to Indian Contract 

Act (IX of im). 

Where a vendor who has not received 
the pnee of his goods stops thery while m 
transit to the buyer on the buyer becoming 
insolvent under sec . 99 of the Indian Con - 
tract Act , and, in the meantime t the 
uyer has assigned the document showing 
title to the goods to a third person : 

Held — That it lies upon the assignee to 
prove that when the document of title to 
the goods was assigned to him> he was 


acting in good faith and that he gave valu- 
able consideration for the goods . 

t Qucvre — Whether the unpaid vendor's 
right of stoppage m transitu is a merely 
equitable nght. 

Per Richardson, J — Even before the 
right was recognised in England by the 
Sale of Goods Act y the better view seems to 
have been that it was a common law right 
derived from the law merchant and both 
m England and in India it is now not only 
a legal butU statutory right . 

The dcfuiilwn of 1 (pod laith ' m sec 
3, cl (20) of the General Clauses Act (X 
of 1897) docs not apply to the Indian Con- 
tract Act which teas cnctctcd m 1872. 

This was ail appeal fiom the judgment 
of Mr. Justice Buckland, sitting, on the 
Original Side, dated the 26th January 
1922. 

The facte of the case will appear from 
the judgment, # 

Sir B . C. Mutter (with Mr. H. C. 
Mazumdar) for the Appellant. — Tinder sec. 
102, the onus of proof is on the seller as 
liis right is a merely equitable right. 

Refers to Ltckbarrow v Mason (5), 
Gurney v. BchremTlfi) and Booth Steam- 
ship Company , Ltd v Cargo Fleet Iron 
Company , Ltd. (1). 

Mr. N N Sarkar (with Messrs . S. C. 
Bose and J N Mazumdar) for the Re- 
spondent. — Since the right to stop m tran- 
sit is a light given by statute to the seller, 
it continues so long as it is not proved 
that it has ceased to exist. 

I rely on sec. 101 of the Indian Con- 
tract Act. Gurney v. Behrend (6) and 
Booth Steamship Company , Ltd v„ Cargo 
Fleet Iron Company , Ltd. (1) are m 
my favour. 

(1) [1916] 2 K. B, 570 at p 579, 

(5) 5 T. B. 807 ; Sm h. 0., 12fch Ed , Vol. I, 
p. 726 (1787). 

[O SE1. &B! 022(1854*. 
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Feise v Wray (7) referred to. 

The Judgment of the Court was as 
follows : — 

Sanderson, C J — This is an appeal by 
the Defendant from the judgment of my 
learned brother Mr. Justice Buckland, 
dated the 26th January 1922. The facts 
of the case may be taken from his judg- 
ment at pp 268 and 269 of the paper-book, 
which are as follows : — 

“The Plaintiff firm carry* on business 
at Chandausi in the United Provinces. 
The Defendant carries orj business as a 
ghee and sugar merchant m Calcutta, 
The goods werei consigned to Joy' Gopal 
Joy Kissen, a firm formerly carrying on 
business in Calcutta. 

“In* the latter part of April 1920, Joy 
Gopal Joy Kissen sent their gomostka 
Ram Chaian to C handausi where ghee was 
purchased A consignment consisting of 
457 tins of which the*value is stated to be 
Es 18, 8J 5-9-9 was despatched by rail to 
Calcutta under Railway receipt No. 19818 
The Railway receipt was handed over 
to Ram Charan who brought it to Calcutta 
to his employers w&ere it was received 
in the usual course* of two or three days 
later It is alleged that on or about the 
30th April Joy Gopal Joy Kissen were 
closing down their business and in in- 
solvent circumstances, and on the 2nd 
May a telegram was sent from E-taw ah 
where, amongst other places, business was 
carried on by Joy Gogal Joy Kissen, say- 
ing that that firm had failed, and instruct- 
ing the firm of Harnandroy Fulcband m 
Calcutta to detain the ghee. On the next 
day Messrs Pugh & Co. were instructed 
to write a letter to the Railway Company 
which they did on behalf of the Plaintiff 
to stop delivery of the goods under the 
Railwav receipt to the consignee, as the 
\1) 3 East. 9 $ (1802). 


latter had become insolvent A telegram 
was also sent by the Plaintiff firm on the 
3rd May from Chandausi to the Goods 
Superintendent at Howrah to stop deli- 
vety of the 457 tins In the meantime, 
according to the Defendant’s case, on the 
2nd May the Railway receipt which was 
then m the Rands of Joy Gopal Joy 
Kissen was endorsed by a gomostha of the 
film of the name of Haranath in favour of 
the Defendant who is alleged to have 
paid Rs. 14,000 for it On the 5th May 
Donlal the gomostha of the Plaintiff firm 
arrived at Howrah for the purpose of 
dealing with the matter. He says he 
could not find Joy Gopal Joy Kissen and 
he went to the Railway Office The De- 
fendant’s manager went for the goods, 
which he did on the 3rd, 6th and 11th 
May, according to his evidence, but the 
goods had not arrived On the 7th May 
Joy Gopal Joy Kissen were adjudicated 
insolvents and three^ days later, on the 
10th, a further letter stopping the goods 
was written by Messrs. Khaitan and Co. 
on behalf of the Plaintiff. That letter 
w r as superfluous, m view of what already 
had taken place, and on the next day the 
Defendant’s manager says, he came to 
know at Howrah that Joy Gopal Joy 
•Kissen were m financial difficulties The 
ghee arrived at Howrah on the 16th May 
and on the 19th May, this suit was filed 
Three days later by an arrangement which 
I understand was made under an order of 
the Court, the ghee was delivered to the 
Defendant.” 

It is necessary to notice, as the learned 
Judge has pointed out, that the goods in 
question were delivered under an arrange- 
ment, which was sanctioned by the Court, 
to the Defendant with the result that the 
* seller found himself ifr the position of the 
Plaintiff ; and, in the suit the first prayer 
was for declaration that the 457 tins of 
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ghee belonged to the Plaintiff firm and 
that the Plaintiff firm was entitled to take 
delivery of the same from the East Indian 
Railway. In the alternative, a claim was 
made for a decree for Re 18,815 which 
was alleged to be the value of the goods 
m question. 

The finding of the learned Judge was as 
follows : — 

“I do not think it is established that 
Rs 14,000 were paid by the Defendant 
to Joy Gopal Joy Kisscn for the Railway 
leceipt ; the circumstances ar<j extremely 
suspicious, and I am by no means satis- 
fied as to the bond fides of the Defendant 
m the tiansaction ” 

In the course of the case a question 
arose as to the party upon whom the 
bm den of proof with respect to the two 
matters, which are referred to in the 
learned Judge’s decision rested, and the 
learned Judge stated the question in the 
following manner at p. 279 — 

“ Is it the duty of a seller-Plaintiff 
who has a right by law to stop the goods 
in transit to show that it has not ceased 
by reason of the conditions of the section 
not having been complied with, or is it the 
duty of the assignee-Defendant to show 
that it has ceased?” 

And upon that point his decision ls^to 
be found at p 280 as follows * — 

” In my judgment the burden of proof 
is upon the Defendant whose duty it is 
to prove that he acted m good faith and 
gave valuable consideration and it is not 
for the Plaintiff to show that the Defend- 
ant was not acting m good faith or gave 
no consideration. The result is that the 
Plaintiff firm must succeed, for the De- 
fendant has not established that the en- 
dorsement of the Railway receipt was 
made either in good faith or for consi- 
deration.” 

I propose to consider the question 


which relates to the burden of proof in 
the first instance It was not disputed, 
at all events, in this Court, that the Plain- 
tiff was in the position of a seller. Pie 
had paited with the possession of the 
goods. The seller had not been paid the 
price of the goods. Further, m this 
Court it was not denied that the Plaintiff 
gave the requisite notice to the Railway 
Company to stop the goods, and that at 
the time of such notice the buyers Joy 
Gopal Joy # Kissen were insolvent, and it 
is common ground that the goods were in 
transit In short, all the conditions 
necessary to bring the case within sec 99 
of the Contract Act were fulfilled, and 
pnmd facie the Plaintiff had a right to 
stop the goods m transit. The question 
in this case arises by leason of. the fact 
that it was alleged that the buyers Joy 
Gopal Joy Kissen had assigned the Rail- 
way receipt (which it was alleged was a 
document of title to the goods) to the De- 
fendant for good consideration, and by 
reason oi the provisions which are to be 
lourid m sec. 102 of the Contract Act. A 
considerable portion of the argument of 
the learned Counsellor the Appellant was 
dnected to show tHat the right of the seller 
to stop the goods in transit/ was merely an 
equitable right In my judgment it is not 
necessary to consider this question at any 
length nor is it necessary, for the reasons 
to which I will hereafter refer, to consider 
in detail the English cases 'Which were 

cited to us. It will be sufficient for me 
* 

to refer to the case of Booth Steamship 
Company, Limited v Cargo Fleet Iron 
Company, Limited (1), for the purpose of 
showing the origin and the nature of the 
vendor’s right of stoppage in transit. 

In the judgment of the learned Chief 
Justice at p. 579 this passage is to be 
found : — 

(1) [1016] 2 K. B. 670 at p. 679. 
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“ The light of stoppage in transitu was 
introduced in the English law in the 
seventeenth century, and the first reported 
case on the subject is in the year 1690 
[Wiseman v. Vandeputt (2)]. As the 
right arises only in the case of insolvency, 
it came to be recognised m our Courts in 
the first instance through the medium of 
the bankruptcy jurisdiction of the Lord 
Chancellor which was of statutory crea- 
tion. The right is not peculiar to the law 
of England ; it was part of tjje law mer- 
chant existing in most of the commercial 
States of Europe before it was recognised 
as part of our Law. In 1743, Lord Hard- 
wicke received evidence of the custom of 
merchants as to stoppage in transitu 
and then applied the rule. He based his 
decree both upon the custom proved before 
him and upon the justice of the case • 
Snee v Prescot (3) In 1841, Lord 
Abinger in Gibson v Carruthers (4) gave 
a full and interesting account of the 
history of the introduction of stoppage m 
transitu into our law and reviewed the 
authorities. He ref ei red to the opinions 
expressed by Courts of Equity that the 
right was founded ujxm some principle of 
the common law and of the practice in 
Courts of law to call the right a principle 
of equity which the common law had 
adopted. He pointed out the difficulty , 
owing perhaps to its foreign parentage, ot 
reducing this right to some analogy with 
the principles which govern the law of 
contract as it prevails in this country 
between vendor and purchaser.” 

It was then pointed out by the learned 
Chief Justice that in England some of the 
difficulties attached to this question had 
been removed by the oodification of the 

(2) [1690] 2 Vem. 208. 

<S> [1748] 1 Atk. 346. 

(4) 8 M. A W. 831, 886 (1841 ). 


law which is contained in the Sale of 
Goods Act, 1893. 

Fortunately in this country the law re- 
lating to the matter in question has been 
embodied in the Contract Act ; and in my 
judgment we have to decide this question 
having regard to the provisions of the Con- 
tract Act, which relate to the matter m 
question The Contract Act provides 
codification of the law relating to con- 
tracts but contains a proviso in sec. 1 that 
‘ ‘ nothing herein contained shall affect the 
provisions t of an,v Statute, Act, or Regula- 
tion not hereby expressly repealed, nor 
any usage or custom of trade, nor any in- 
cident of any contract not inconsistent 
with the provisions of this Act ” 

Now, sec. 99 of the Contract Act to 
which I have already leferred piovides 
that “ a seller who has parted with the 
possession of the goods and has not re- 
ceived the whole price may, if the buyer 
becomes insolvent, stop the goods while 
they are in transit to the buyer.” Sec. 
104 provides the method of stopping the 
goods.. The section runs as follows : — 
‘‘ The seller may effect stoppage in transit 
either by taking actual possession of the 
goods, or by giving notice of his claim 
to the earner or other depository in 
whose possession they are.” 

Secs 106 and 107 deal with the rightB 
of the seller after he has stopped the goods 
in transit. Sec. 106: — ‘‘Stoppage in 
tiansit entitles the seller to hold the goods 
stopped until the price of the whole of the 
goods sold is paid.” 

Sec. 107 : — ‘‘ Where the buyer of goods 
fails to perform his part of the Contract, 
either by not taking the goods sold to him, 
or by not paying for them, the seller, 
having a lien on the goods, or having 
stopped them in transit, may after giving 
notice to the buyer of his intention to-do 
so, re-sell them, after the lapse of a 
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any loss, but is not entitled to any profit 
which may occur on such re-sale/ * So 
that, in my judgment, it appears that the 
giving of the notice by the seller to the 
carrier operates to defeat the purchaser’s 
right to possession and entitles the seller 
to hold the goods until the price is paid, 
or. m the event of the pnce not being paid 
in accordance with the contract, to re-sell 
the goods m accordance with the provisions 
of sec 107 Then arises the question, 
what is the position when the buyer re- 
sells the goods to another purchaser? 
Secs 101 and 102 are material to that 
question Sec. 101 provides : “ The 

seller’s right of stoppage does not, except 
m the cases hereinafter mentioned, cease 
on the buyer’s re-sellmg the goods while 
in transit, and receiving the price, but 
continues until the goods have been deli- 
vered to the second buyer, or to some per- 
son on bis behalf ” It is to be noted that 
see 101 constitutes the general rule that 
the seller’s right to stop does not cease on 
the buyer’s re-sellmg the goods while in 
transit but continues until the goods have 
been delivered to the second buyer or to 
some person on his behalf The section, 
however, refers to certain exceptions : and, 
sec. 102 is an exception, m my judgment, 
to the general rule which is laid down in 
sec 101 That section provides : — “ The 
right of stoppage ceases if the buyer, 
having obtained a bill of lading or other 
documont showing title to the goods, 
assigns it, while the goods are in transit, 
to a second buyer who is acting in good 
faith, and who gives valuable considera- 
tion for them ” In my judgment, there is 
no doubt that the proper construction to 
be placed upon these sections is that when 
the seller has stopped the goods in transit, 
it lies upon the second buyer to prove that 
when the document of title to the goods 


faith and that Ife gave valuable considera- 
tion for the goods. The Defendant was 
in the position of the second buyer re- 
ferred to in sec 102 ; and I agree with the 
clecision of the learned Judge that the 
burden of proof was upon him to show that 
he acted m good faith and that he gave 
valuable consideration. 

** The question, therefore, arises whether 
the Defendant discharged the onus which 
lay upon him. The decision of the learn- 
ed Judge m that respect is to be found at 
p 277 of the paper-book as follows : — 

“I do not think it is established that 
Rs 14,000 wej*e paid by the Defendant to 
Joy (Jopal Joy Kissen for the Railway 
receipt , the circumstances are extremely 
suspicious and I am by no means satisfied 
as to the bond fides of the Defendant in 
the transaction.” 

And, consequently, the learned Judge 
decided in favour of the Plaintiff. 

The learned Judge, when dealing with 
the question whether the Defendant had 
discharged the burden of proof, which 
rested upon him, stated certain facts 
which are to be found in his judgment, 
and the passage begins at the bottom of 
p. 272 as follows ” What are the out- 
standing features of* this storv as related 
to me The learned Counsel for the Ap- 
pellant did not dispute the learned Judge’s 
findings of fact in this respect, hut he did 
dispute the deductions which the learned 
Judge made from the above-mentioned 
facts 

The result is that the facts to which I 
* 

have referred stand uncontested, and the 
onus rests upon the Appellant to satisfy 
this Court that the deductions which the 
learned Judge made from those facts are 
wrong. 

Now, the ipain grounds upon which the 
learned Counsel for the Appellant relied 



236 THE CALCUTTA WEEKLY NOTES. [Vql. XXVII. 

Eash Behari Karuri v . Narain Das Dor ilal. 


were the entries m the Defendant's 
books He pointed out that the finding of 
the learned Judge was that the books on 
the face of them deserved the commenda- 
tion which was asked for them ; that is 
to say, (as I understand the judgment ol 
tho learned Judge) as far as could be as- 
certained from the entries themselves they 
appear to have been made at or about the 
time of the alleged transaction and in the 
ordinary course of business; m that ie- 
spect they w r ere entitled to the commen- 
dation that was claimed The learned 
Judge then went on lo point <mt that those 
entries were not conclusive. It appears 
that the Defendant’s business was carried 
on at Burrabazar where apparently the 
Defendant cariic/1 on Ins ghee business 
and the Defendant’s son carried on an- 
other business of a financial nature and 
the books relating to both thete business-, 
were kept m the Buirabazar Office, sonn 
of the monies being kept in a safe in a 
house at Bagbazar where apparently the 
Defendant and his so if lived The learn- 
ed Judge pointed out that assuming for 
the sake of argument that this was not a 
bond fide transaction, it would be neces- 
sary to make entries in the books of the 
Burrabazar Office and Jo enter a substan- 
tial sum which could be put forward as 
the consideration for the assignment of tho 
Railway receipt ; he drew attention to 
the fact that the money was supposed to 
have been taken from the safe in the house 
at Bagbazar, and that there was no book 
of account recording the extraction of the 
money from the Bagbazar safe, except a 
copy book which was produced by the 
Defendant's son for the first lime w r hen 
he was in the witness box ; and he made 
certain criticisms upon that book and the 
wav in wffiich the entries wetre made. 

In addition to those criticisms there 
geeems to me a further criticism which I 


think was not noticed by the learned 
Judge It seems to me that on the page 
on which this entry of Rs 14,000 is found, 
the first item on the credit, side, viz , 
Rs. 97,000 must have been entered after 
the next four items 

It w as suggested by the learned i ounsel 
for the Plaintiff that that had been done 
in order to make li appear that there was 
sufficient money on the credit side to per- 
mit the withdrawal of the Rs 11,000 on 
file 19th of Baisakh. 

The learned (hansel for the Appellant, 
m my judgment, made a pertinent observ- 
ation \vitl\ regard to that, namely, that 
the witneis who produced the book had 
no! been cross-examined upon that point , 
and that consequently much stress ought 
not to be laid upon it 1 agree with that 
observation At the same time it is to 
he lemembered that that book was not 
disclosed !>v the Defendant in his affidavit 
ol documents and the Plaintiff’s learned 
( ounsel had no opportunity of seeing it 
until it was pi od need by the witness when 
he was m the witness box, and, it is not 
surprising that in the short time which 
was available for examining the book, the 
learned Counsel did not observe the maitei 
to w Inch attention has now been drawn 
At the same time it must be remembered 
that the witness had no opportunity of 
explaining that entry, and, consequently 
I do not attach an undue importance to 
that matter. 

The main facts, (I do not intend to 
deal with them in detail) which emerge 
m this case with regard to the assignment 
ol the Railway leceipt, are these . — The 
representative of the Defendant whose 
name was Rutto Lai Banerjee entered 
into this arrangement, apparently, ac- 
cording to his own account, after a short 
discussion. He apparently was prepared 
to pay the considerable sum of Rs. 14,000 
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in reaped of the ghee. I desire to draw 
attention to a passage in bis evidence 
which seems to me to be material (at 
p. 80) which is as follows 

" Q. Do yoji know that goods are some- 
times sent at owner’s risk and sometimes 
at Bailway risk? 

A'. Yes. 

Q. You know if it is at the owner’s risk 
and the goods are lost, you get nothing 
from the Bailway ? 

A. Yes. 

Q. That you have known for years? 

A. Yes. 

Q. Did you enquire from . Harnarain 
and Bajmull whether these goods were 
ooming at Railway risk or at owner’s 
risk? 

A. I did not consider it necessary to 
enquire about all these. 

Q. Did you enquire? 

A. No. 

Q. If they were corning at owner's risk, 
supposing they were lost or destroyed or 
stolen, what would you have done? 

A. On the strength of this receipt we 
would have called upon the Railway 
Company to explain. 

Q. You have told us that you know for 
yeans that if it was at owner’s risk you 
cannot get anything from the Railway? 

A. Yes. 

Q. May I take it that you had no dis- 
cussion with Harnarain and Bajmull as 
to what would happen if the goods did 
not arrive or if only a portion arrived? 

A. No. There was no talk with Har- 
narain on the subject. 

Q. Ok with Bajmull ? 

A. No.” 

H* is supposed to be a business man 
“he was buying a particular kind of ghee 
with which apparently his firm never 
dealt before. He had for some consider* 
able time bad no dealings with Joy GopaJ 


Xi. 

„ Joy Kissen. He had no sample of the 
ghee. He dig not take the trouble 
to enquire whether it carried 

at owner’s risk or at the Railway 
risk, nor did he even enquire about 
the invoice price. The invoice price 
at Chandausi was Rs. 90-8 annus and he 
bought it at Re 80 per maunfl He then , 
having made so little enquiry about the 
ghee or the conditions relating’ to its tran- 
sit, is supposed to have gone up to the 
Bagbazar house, obtained Re. 14,000 and 
paid it over to Harnath who Was the re- 
presentative of Joy Gopal Joy Kissen. 
This Harnath or Harnaram has not been 
called : but a^man named Rajmull has 
been called. Rajmull was not connected 
with" Joy Gopal Joy Kissen at the time, 
although he had been, as I understand, 
employed by this firm at some previous 
period; and, I personally do nOt under- 
stand whv the services of Rajmull were 
called upon on this occasion, because, 
apparently, according to his own account, 
be did nothing except to introduce Har- 
nath to the representative of the Defend- 
ant firm The evidence shows that the 
Defendant firm’s place of business was at 
a short distance from the place of busi- 
ness of Joy GopaUJoy Kissen. I am not 
at all inclined to disi^ree with the learned 
Judge’s finding when he said that 11 Raj- 
* mull’s evidence with regard to what took 
place and there being need for him to 
attend, is not to be accepted too readily/’ 
The learned Judge seems to have 
thought that it was quite possible that 
as Harnath was not available As a wit- 
ness it was necessary to have somebody 
who could speak to the transaction from 
__ the point of view of Joy Gopal Joy Kissen. 
I do not intend to deal with this part of 
the case in any greater detail. 

Our attention was dra vjpa to the evi- 
dence by the teamed ;Coo$**l : on both 

M 
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sides with great care, and I repeat that conclusive, that he could not pronounce 


in this case the question involved 
was of fact and it was for th6 Ap- 
pellant to satisfy the Court that the 
learned Judge’s findings of fact and 
the deductions which he drew from 
those facts w r ere wrong In my judg- 
ment the Appellant has failed to dis- 
charge that onus, and I am by no means 
satisfied that the learned Judge was 
wrong when he came to the conclusion 
that he was not satisfied that the 
Rk 1 4,000 had been paid Even if the 
learned Judge was wrong Upon that 
point, it, bv no means, follows that Uie 
Defendant should succeed, because the 
circumstances of this case are such as to 
lead me to believe 'that the learned Judge 
was right in his further decision, namely, 
that he was not satisfied as to the bond 
fidcs of the transaction 

The result is that, in my judgment, 
this appeal should be dismissed with 
costs The injunction restraining the 
Plaintiff from withdrawing the sale price 
of the ghee which is in deposit in Court 
is dissolved. 

Richardson, J. — I agice The view 
of the evidence taken by the learned 
Judge who tried the <$i&e raises the ques- 
tion whether in this conflict between 
the Plaintiff as seller claiming the right 
of stoppage in transit and the Defendant 
as second buyer claiming as assignee of 
the Railway receipt being the document 
showing title to the goods, the burden of 
proof rests on the seller to prove the ne- 
gative, or on the second buyer to prove 
the affirmative, of the proposition that 
the second buyer acted in good faith and 
gave valuable consideration for the goods. 
The learned Judge, while he characterises 
the circumstances in which the docu- 
ment 1 of title was assigned as suspicious, 
regarded the evidence os jba this sense in- 


against the second buyer if the burden 
of proof lay on the seller nor against the 
latter if the burden of proof lay on the 
former. The learned Judge’s decision 
was in favour of the seller because in 
point of law he held that the burden was 
on his adversary. It is not, I think, un- 
fair to say that Sir Benode Hitter, ap- 
pearing ‘‘for the Appellant, the Defend- 
ant, though he also argued the appeal on 
the facts, addressed himself in the main 
to the question of law so arising. 

It is not now disputed that the first 
buyer became insolvent so that as against 
him the Plaintiff as seller was entitled 
under sec. 99 of the Contract Act to stop 
the goods while they were in transit 
Nor is it disputed that the goods when 
the Plaintiff stopped them were in 
ti ansit We are not concerned there- 
fore, with sec. 100 of the Act which de- 
scribes what is meant by transit. The 
relevant provisions will be found in the 
two following sections which run as 
follows : — 

Sec 301: ‘‘The seller’s right of 
stoppage does not, except in the cases 
hereinafter mentioned, cease on the 
buyer’s re-selling the goods while in tran- 
sit, and receiving the price, but continues 
until the goods have been delivered' to the 
second buyer, or to some person on his 
behalf.” 

Sec 102* “The right of stoppage 
ceases if the buyer, having obtained a 
bill of lading or other document showing 
title to the goods, assigns it, while the 
goods are in transit, to a second buyer 
who is acting in good faith and who gives 
valuable consideration for them M 

So far as the question of the burden of 
proof depends on the language of these 
provisions, the rights of the assignee of 
the document of title, though they are 
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formulated in a separate section, sec. 102, 
would appear to be introduced by sec. 101 
as an exception to the seller’s general 
right of stoppage where the goods have 
been sold by the first buyer. According 
to the general rule, therefore, the 
language would appear to throw on the 
second buyer the burden of proving his 
own good faith m acquiring the document 
of title. 

I will assume, however, that as regards 
the burden of proof the Act gives out no 
certain sound and that the question is to 
be decided on general principles or in the 
light of consideration such as those ad- 
vanced by Sir Benode Mitter 

Sir Benode contended m effect that the 
right of stoppage m transit was an equit- 
able right, that the legal right to the 
goods was in the assignee of the docu- 
ment of title and that it was for the seller 
to establish want of good faith on the 
part of Such assignee. 

It appears to me, however, that it is 
now too late to argue that the right of 
stoppage is a merely equitable, right. 
Observations on the history of the right 
will be found m the judgments of Lord 
Reading, C. J., and Scrutton, J., (as he 
then was) in a case to which my Lord 
has already referred. Booth Steamshijp 
Company v. Cargo Fleet Iron Company 
(1). Even before the right was recog- 
nised in England by the Sale of Goods 
Act, the better yiew seems to have been 
that it was a common law right derived 
from the law merchant and both in 
England and in India it is now not only 
a legal but a statutory right. 

No doubt Lickbarrow v. Mason (5) and 
Gurney v, Bchrend (6) affirm the title of 

<M [1916] 2 K. B. MO at p. Mfl. 

161 6 T. B. 887 j 8m. L. O., I4th Ed , Vol r, 
p. 726 (1767). 

(6) 8 El. 4 Bl. 822 (1864,. 


the bond fide transferee for value of a bill 
of lading endorsed by the consignee. 
But it has still to be remembered that the 
•right of the assignee of the document of 
title is apart from any mere question of 
language an exception to the more 
general rule which appears m India m 
sec 101 of the Contract Act. The gener- 
al rule is that “ the seller’s right of stop- 
page does not cease on the buyer’s re- 
selling the goods while m transit and re- 
ceiving th^ pnee, but continues until the 
goods have been delivered to the second 
buyer or to some person on his behalf.” 

If sec. lU'A confers upon the Bcoond 
buyer who comes within the section, a 
title which may also be described as a 
statutoiy title, still m my opinion the title 
is one which he must piove as against the 
seller who lias shown that prmia facie he 
had the right to stop the goods m transit. 

I agree in this case with my Lord and 
the learned Judge that the burden lies 
upon the Defendant, and that he has not 
discharged it. 

His principal witnesses are his manager 
Batto Lai Banerjee and his son Nando. 
In both cases Mr „ Sircar’s cross-examina- 
tion at the trial vtas very damaging. 
The goods were being carried on the rail- 
way at owner’s risk No enquiry was 
made on this point. Batto Lai’s evidence 
and that of the witness Padamraj Lameha 
as to the price of Chandausi ghee in 
Calcutta at the beginning of May 1920 is 
very vagye. The evidence for the Plain- 
tiff is that Chandausi ghee was then Bell- 
ing at a price not far short of Rs. 100 
a maund. The contract price was 
Rs. 90-8 a maund and the Defendant 
bought at Rs. 80 a maund. The transac- 
tion was an unusually large one for the 
Defendant to embark upon. He had 
nev'er bought Chandausi ghee before. 
He had had no transaction* with the orb 
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ginal buyer, the firm of Joy Gopal Joy 
Kissen, at any rate for five or six years 
previously. 

It is true that the account books kept 
at the Defendant’s shop in Rurrabazar 
purport to show that a sum of Rs. 14,000 
was paid to Joy Gopal Joy Kissen'.] 
gomostha Haranath Modi and that these 
account books appear to have been kept 
in the regular course of business. But 
the story is that the money was brought 
from the home-safe in the family house 
in Baghbaaar, and the evidence that the 
money was taken out of that safe is at 
least unsatisfactory On this point it is 
unnecessary for me to say more than my 
Lord has already said 

Moreover, the firm of Joy Gopal Joy 
Kissen was a firm in a very large way of 
business. The gadi in Burrabazar was a 
very short distance from the Defendant’s 
shop. The Railway receipt was negotia- 
ted on the 2nd May. «It is admitted that 
Joy Gopal Joy Kissen ’s gad i was actually 
closed on the 4th May The firm or its 
proprietor was adjudicated insolvent on 
the 7th May. It is to my mind impro- 
bable that no inkling of the firm’s posi- 
tion had reached the ‘Defendant. I agree 
with the learned Judge’s observation 
made in another connection that “ if it 
was true that Joy Gopal Joy Kissen were 
cairying on business until the 4th May 
it ought to have been easy in the case of 
a firm of the standing of Joy Gopal Joy 
Kissen who are said to have done a very 
large business and to have been well- 
known in Calcutta, to call some independ- 
ent evidence to prove the fact.” The 
learned Judge adds that there is no evi- 
dence to that effect. 

I am not satisfied that the alleged pay- 
ment of Rs. 14,000 was in faet made; hut 
even if it be assumed that this siith was 
paid by the Defendant to &&?n$tb $£odi 


on account of Joy Gopal Joy Kissen, I 
am unable to say that it is estab- 
lished that the money was paid in good 
faith. We were referred to sec. 8, 61. (20) 
of the General Clauses Act (Act X of 
1897) which says that “ a thing shall be 
deemed to be done m ‘ good faith ’ where 
it is in fact done honestly, whether it is 
done negligently or not.” The defini- 
tion does not apply to the Contract Act 
which was enacted in 1872 but in the 
present case the facts point to more than 
mere negligence^ they point rather to 
deliberate abstention from enquiries 
which if made would have put the De- 
fendant on his guard or to wilful blind- 
ness in entering upon a speculative trans- 
action which it was expected would be 
profitable. 

I agree that the appeal should be dis- 
missed. 

Messrs. B. N. Bose d Go., Solicitors for 
the Appellant. 

Messrs. Khaitan d Co , Solicitors for 
the Respondent. 

P. K. C. 
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Appeals from Appellate Decrees 
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Nagkndba Lal Das 
and ors., Plaintiffs, 
Ciiaudhuri, J. Appellants, 

Coming, J. Vt 

1919, The Chairman, Cbitta- 
20, August gong Municipality, 
Defendant, Respondent. 

Bengal Municipal Act {III) ft (X, of 1884), 8ec8 * 
390, 396, $97— fades framed by Local Government 
under secs, 390— fades 4, 9 and 84 k p), if 
vire *— fades requiring mte^payor who takes private 
Watet comiedw?i to pay for meter and authorising 
<, titling of of water supply in cam of nonpayment) 
rccuumabk and infer a rijw—Jttde&t if impose a tax. 
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A Rule framed by the Local Govern- 
ment requiring owners or occupiers pay- 
ing water rate to provide a meter at their 
own expense as one of the conditions for 
allowing them to lay down communica- 
tion pipes from the service pipe of the 
Commissioners , for the purpose of lead- 
ing water to their premises for domestic 
purposes, is within the powers conferred 
by sec. 290 of the Bengal Municipal Act, 
and being reasonable is mtra vires. It is 
not inconsistent with sec. 295 of the 
Act, which makes it lawful in certain cir- 
cumstances to have a meler fiJked at the 
expense of the Municipality and to ex- 
pend the Municipal funds for the pur- 
pose. 

As no one is obliged to have a house 
connection , the rule has not the effect of 
imposing a charge or tax on the rate- 
payer. 

Rule 24 (e) of the Hides framed under 
sec 290 of the Act authorising the Com- 
missioners to cut off water supply; upon 
the owner or occupier refusing to comply 
with a notice to pay fees and charges 
imposed in accordance with the rules, is 
consistent with sec. 297, reasonable and 
mtra vires. 

These were appeals against the de- 
cree of J. Cornes, Esq , District Judge 
of Zillah Chittagong, dated the 5th of 
April 1918, reversing the decrees of Babu 
Bhnpei dra Nath Mukherjee, Munsif, 
1st Court at that place, dated the 8th 
February 1918. 

The facts of the case were as follows : — • 

Certain rate-payers of the Chittagong 
Municipality wanted to have house con- 
nection with the main water service 
pipe of the Municipality. The Muni- 
cipality were willing to allow the conhec; 
tion only on payment by them of the ex* 
pense of putting up meteors to measure , 


Chittagong Munich 1 amt*. 

a 

the amounts of water consumed. „ The 
Plaintiffs who were rate-payers sued the 
Municipality for a declaration that they 
were entitled to have the connection made 
without any payment, and the Muni- 
cipality having permitted them to have 
the connection on the understanding that 
the Plaintiffs would pay for the meters in 
case their liability for such payment was 
established Plaintiffs also prayed for in- 
junctions to restrain the Muncipality 
from cutting off the water supply with a 
view to enforcing the payments for the 
meters. 

Tlie questions which arose for decision 
m the. suits were wTothei certain rules 
flamed under sec 290 of the Bengal 
Municipal Act by the Local Government, 
under winch the Municipality pikjxnted 
to act w'eie ultra vires 

The suits were decreed bv the Munsif 
but, dismissed on appeal by the District 
Judge. * 

Hence this Second Appeal 

Messrs C. II. Das and P. Choudhury 
and Babu Khitish Chandra Hen for the 
Appellants. 

The A dvocate-Gdhfyal and Babu Ram 
Charan Mitter for the Respondent. 

The Judgment op the Court was as 
follows : — 

The facts of the suit out of which 
Appeal No. 879 of 1918 has arisen are 
simple. 

* The Plaintiffs are certain rate-payers of 
the Municipality of Chittagong, the De- 
fendants are Commissioners of ihe Muni- 
cipality. The Plaintiffs wished to have 
bouse connection with the main water 
service pipe. The Muncipality were 
filling to allow the connection only on 
Ihe condition that a water' meter to 
measure the amount of water oongamed 
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was put in by the Plaintiff at their own 
expense in accordance with certain rules 
framed by the Local Government under 
sec. 290 of Act III of 1884 (The Bengal 
Municipal Act) as amended by Act IV of 
1894. 

The Plaintiffs contended that these 
rules were ultra vires and that they were 
entitled to have the house connection 
they asked for without paying for the 
meter and they asked for an injunction to 
restrain the Defendant Municipality from 
cutting off the water connection which 
the Municipality threatened to do if 
the price of the meter .was not paid, 
the Plaintiffs having been allowed, on 
the understanding that they ’ would 
pay for the meter if it was found 
that they were liable to pay for it, to 
make the desired bouse connection. The 
Court of first instance decreed the suit 
holding that the rules framed under sec. 
290 were ultra vires. On appeal the 
learned District Judge decreed the appeal 
and dismissed the suit. He held that the 
rules framed under sec. 290 were not ultra 
vires and they did not conflict with sec. 
295 of the same Act. 

Against this decrtie the Plaintiffs have 
appealed tp this Court The question in 
controversy between . the parties though 
very simple is a question of considerable 
importance and has been argued at some 
length. 

Sec. 290 of the Bengal Municipal Act 
is as follows : — “ Whenever the Commis- 
sioners deem it practicable and consist- 
ent with the maintenance of an efficient 
water supply, they may at a meeting and 
subject to such rules and conditions as the 
Local Government may make and impose, 
allow the owners and occupiers paying the 
water rate hereinbefore mentioned to lay 
dowq communication pipes from the. ser- 
vice pipe of the Commissioners, for the 


purpose of leading water to their premises 
for domestic purposes.” 

It is quite clear that this section by it- 
self gives the Local Government the 
power to make and impose the rules and 
conditions under which the Municipal 
Commissioners may allow house connec- 
tion with the service water pipes. Sec 
291, sec. 292, and sec. 293 which have 
been referred to by Counsel for the Ap- 
pellants give the Commissioners the 
necessary powers to ensure the connec- 
tion being properly made and kept in 
proper order ft> prevent the water being 
wasted. Under the powers conferred on 
them by sec. 290, the Local Government 
did make certain rules which were made 
final on the 24th October 1916. 

The two particular rules with which 
we have to deal are r. 4 and r 9 which 
mn as follows : — 

4. (1) The owner oi occupier of the 
holding in respect of which the connec- 
tion is required must bear the entire cost 
thereof, including the cost of the supply 
and fix mg of the fittings referred to in 
r< 0. * 

(2) The applicant for the connection 
will also be liable for the cost of such 
alterations m, or repairs to, roads, drains, 
sewers, gas or water mains, or pipes, and 
the cost of such other works as may be 
necessitated by, or result from the work 
of making such connection and also all 
charges for which the Commissioners may 
become liable in respect of any of the 
matters referred to in this sub-rule. 

9. A holding connection shall comprise 
the following parts or fittings. 

(a) A 1 brass or gunmetal ferrule inserted 
in the main supply pipe. 

(b) A galvanised iron communication 
pipe from the ferrule to the meter. 

* (e) A stop cock and its rurface box. 

( & ) A meter. 
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(e) Service pipes from th$ stop cocks to 
the taps, 

(/) And taps. 

The r. 4 provides that the owner oar 
occupier must pay the entire cost of 
the fittings as defined in r. 9. It. 9 
<(l) provides that a meter is included 
as one of the fittings necessary for a 
household connection It has been 
argued that sec. 290 gives the Local 
Government no power to define what are 
fittings; therefore the Local Government 
are not empowered to make a rule under 
that section defining what are the fittings 
required for a house connection. , 

No doubt the section does not provide 
that the Local Government shall define 
what are the fittings required for a house- 
connection, but it does empower the 
Local Government to make rules and 
conditions under which the occupiers or 
owneis may have a house connection and 
the provision of a meter at the occupiers’ 
or owners’ expense is one of the conditions 
tliev impose. 

It is quite immaterial whether a meter 
is called a fitting or not. 

Neither can it be successfully contend- 
ed that the rules in question are un- 
reasonable. 

It is the manifest duty of the Muni- 
cipality to see that the public in general 
have their due supply of water. The 
capacity of any given installation is ob- 
viously limited and unless the, Munici- 
pality can prevent waste, the general pub- 
lic distributed over a large area are 
bound to suffer. The installation of a 
meter is one of the most obvious means 
of preventing waste and as a house con- 
nection must be regarded more or less in 
the light of a luxury,, it is only reasonable 
that the person who has the benefit of it 
should pay all the necessary expenses. 
It would obviously be inequitable that the 


cost of a luxury should fall on the general 
body of rate-payers and not on the person 
who really gets the benefit of it. 

It has also been contended that these 
rujes as framed by the Local Government 
under sec. 290 contravene the express 
provision of the Act as set forth in sec. 
296. 

Pec. 295 provides : The Commissioners 
at a meeting may determine what quan- 
tity of water shall be supplied to the occu- 
pier of every house free of fuither charge, 
for every rupee paid to the Commissioners 
as water rate 'on account of such house. 

If the Commissioners have reason to 
believe that the occupier of any house 
consumes more water than he is entitled 
to as aforesaid, it shall be lawful for them 
to provide a water meter at their own ex- 
pense and to attach the same to the yrater 
pipes of the said house and any water 
which may be used over and above the 
quantity to which the occupier is entitled 
as aforesaid shall be # paid far by him at 
such rate as the Commissioners at a meet- 
ing may determine 

It is argued that sec. 295 sets forth the 
circumstances under which the Commis- 
sioners may provide a meter and this sec- 
tion states that they“rpay do so at their 
expense. It is said as this section pro- 
vides that the Commissioners may have 
•meters fixed at their expense, it is unlaw- 
ful for the rules to order that a meter 
should be fixed at the consumers’ expense. 
There is, however, nothing inconsistent 
between the rules as framed by the Local 
Government’ and sec. 295. Sec. 295 
makes it lawful in certain circumstances 
to have a meter fixed at the expense of 
the Municipality and to expend the Muni- 
cipal funds for the purpose. That cer- 
tainly does not preclude the Local Gov- 
ernment from making it one of the condi- 
tions of a house connection Owl theoeou- 
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Nagendha Lal Das v. The Chairman, 

pier or owner shall provide a meter at 
his expense. 

A further argument has been put forward 
that by insisting that the owner or occu- 
pier should provide the meter, the Com- 
missioners are imposing a charge or tax 
on the rate-payer and that no charge or 
tax can be imposed which is not ex- 
pressly and m very clear terms author- 
ised by the Act itself This argument 
has no substance. No one is obliged to 
have a house connection. Therefore 
whether a person may, or does not, pay 
the charge is entirely within his own dis- 
cretion It is not a tax on the public. 
If the Municipality had to provide at their 
expense meters free of cost to the user, 
that would mdkn taxing the public it 
is to prevent it that the rules seem to have 
been framed Tit is also to be noted that 
the Local Government has control over 
the expenditure of Municipal funds under 
sec. 69 ( 1 ) We are therefore of opinion 

that the rules as^framed by the 1joc.iI 
Government under sec 290 are intra vires 
and the occupier or ownei must pay for 
the cost of the meter It has lastly been 
contended, the Municipal Commissioners 
cannot cut off the water supply in default 
of the Plaintiffs paying th rt cost cl the 
meter. The argument put forward to 
support the contention is that sec. 297 is 
the only section which authorises the* 
Oommissioncrs to cut off the water supply 
and that the section provides that the 
water can only be cut off on account f 
the non-payment of the water rate. 
There is some force in this contention, 
but the ooint is not a fair one to raise as 
these persons have been allowed to make 
the connection on the understanding that 
they would abide by the rules* made under 
sec. 290, if it were found these rales were 
intra trires* *■ > 

The same asegument; bowfyfr, »pplW 


Chittagong MnNibiPAnrrt. 

as has already been applied to the pro- 
per construction of sec. 295. Sec. 295 
applies to things in statu qub and .sec. 
290 to future necessity. 

The water has, we understand, not been 
cut off although notice may have been 
given to cut off under r. 24 (e) made under 
sec. 290. It cannot he said that this rule 
conflicts or is inconsistent with 297. 

E. 24 (e) is, we consider, intra and not 
ultra vires. It seems to us to be a 
reasonable provision. 

In the view we have taken, it is need- 
less to discuss the cv ucs v hich were cited 
before ns, ili£ general principles enun- 
ciated in winch were not disputed. The 
Court has received the assistance of having 
both points of view thoroughly argued. 
We thmk it only right to add that we 
ought not to interfere with rules and 
conditions, authority for which has been 
expressly provided for as m this case, 
unless they are clearly in conflict with 
some legal principle. 

The result is that the decree of the 
lower Appellate Court cannot be success- 
fully assailed and the present appeal must 
be dismissed with costs 

Our judgments also govern Second 
Appeal No. 1168 of 1918 (Chittagong) 
which is also dismissed with costa. 

N. G. 
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FHIVY COUNCIL. 
[Appeal from Madras.] 


Viscount Cavjb. 
Lord Shaw. 

Sir John Edge. 
Mr. Ameer All 
IP 22; 

Heard, 13, 14, 16 & 
17, February. 
Judgment, 

15, May. 


Sri Cuidambara 
Sivapraka8A Pan* 
dara Sannadhigal, 
Appellant, 

v. 

Veerama Rkddi alia , 
Mooka Reddj. 
Respondent. 


Cnul Procedure Code (Art V of 190 S), 108, 

Or 4U r * -Second appeal — Issue not decided m 

the lou'er Com Discretion of High Court to decide 
issue on evidence on record or remit some to the 
lower Court— Iimmdur, suit by, to ejtct cultivating 
tenant — Question whethet kuiliwuam in forme/ to 
latter , to be decided on fact * of 'each case — Initial 
presumption in favour of eithei pin ty, if easts — 
Onus, wkcie jxirtirs have adduced evidence— (h ant 
of main, if comeys kudiw><r «in— Zemindar or 
Polygar when m ay convey kudiwaram — Act 1 
(Mad.) of 1908 , scope of— Ait whet ha affects rights 
in litigation when passed. 

Under sec. 103 read with Or. 11 , r. 25 
of the Civil Procedure Cfidc , the High 
Court , in second appeal, luis power to 
determine an issue of fact lift undeter- 
mined by the Gouit of first appeal on the 
evidence on the record , or to remit the 
case to the lower Court for a finding on 
that issue , with liberty to the parties to 
adduce additional evidence if they choose 
to do 80. 


When in a dispute between the culti- 
T a ting tenant and an inamdar or pattadar, 
the question arises whether the latter is 
entitled to both the melavaram and the 
kudiwaram or whether the former have 
°ccupancy right (kudiwaviun* in the land , 
ihc issue must be dealt with in each case 
J ipon Us otfn facts with special regard to 
the evidence and the ciicumstanees there - 
itL There is no suggestion in Kurxanam- 
Una v. Pothanna (2) and in Seturainam 


Aiyer v. Ve,\ ka f achela Goundan (1) of 
an initial presumption in favour of the 
inamdai or pattadar on the one side or of 
the ryot on the other and the inference 
dxtiwn by the Full Bench of the Madras 
High Court m Moth it Goundan v. Peru- 
mal I yen (4) in favour of such a presump- 
tion is not correct . 

When the entite e-julence on both sides 
is once before the Court, the debate as to 
onus is purely academical. 

The use of the term “iram” in a 
grant by a znhtnilar or polygar gives no 
indication of the intention of the donor 
to convey the kudiwaram to the giantee , 
even if he had the right to bestow it. 
Priina. facie, a zemindar of polygar is a 
rent-receiver and his right to direct 
possession of the lands is confined ta> his 
private lands and the “ old waste land." 

It does not extend to raiyati land. 

The question whether Act I of 1908 
(Mad.) applies to rights m litigation at 
the time of the passing of the Act did not 
require decision in the case as the tenants 
were found to have acquired occupancy 
rights by prescription long before the 
statute came into force ^ 

This was a consol, foiled appeal by 
special lea\e ftom a judgment and five 
decrees of the High Court of Madras, 
dated the 17th August 1915, i Howing one 
and dismissing four second appeals from 
decrees of the Couit of the District Judge 
of Trichmopoly, dated the 28th October 
1908, which Jiad affirmed three and re- 
versed two decrees of the Court of the Dis- 
trict Munsif of Kulitalai, dated the 28th 
September 1907 

The 'suits out of which the appeal a!rose 
were filed by the Plaintiff-Appellant in 
his capacity as, head of a mutt to eject the 
Defendants from the lands which they 
<n li. B, 47 I, A. 76 1 a, c, I. L. E. 43 Mad, 
6G7 i 25 C. W. N. 4S6 (11)19). 
f4) h It, R> 44 Mad, 688 (1921). 

82 


(2) L. B. 45 1. A* 209 . a. €, 23 C, VV. M. 273 
( 1918) 
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occupied Ho contended that the lands 
were obtained bv one of his predccessois 
in title in 1743. under the terms ot an 
inam grant, and that thc> had ever since 
been in enjoyment of both the “ inch- 
varam" and “A udncaiam " The De- 
fendants admitted Ins light to the “ inela- 
varum" alone, and contended that they 
had the full lights of oocupancv tenants, 

The facts and nigmnents are fully set 
out in the judgment of the Judicial Com- 
mittee 

Messrs DcGuiythcr , A\ C and Ken- 
worth i/ Brown for the t Appellant refen ed 
to the Madias Estates Land Act, I of 
3908, winch came into foue while the pie- 
sent suits weie under appeal to the High 
Court They contended that there was 
no jui isdict ion to enteitain a second ap- 
peal on an erioneous finding of fact, 
Mt T)ur<ja Clwudhrain v Jaicahir Sinqh 
('houdhn (5b Code of Civil Procedure, 
sec. K)3, and c 'tl:at the onus had been 
wrongly placed upon the Plaintiff 

Suryaiwratjnna v Pothanna (2), Vpa- 
(1 rash la 1 rnhula Sasirulu v. Din Srcelha- 
ramudti (3) and Scturatnam Aiyer v. 
Venhatachcla tUundan (lj. 

The relation* of landlord and tenant 
does not raise any presumption of perma- 
nent temue. Jn each case you must 
establish permanency by contract or 
otlienviee. 

Messrs . A M. Dunne , K. C. and B 
Dube for the Respondent. — Theie is no 
presumption either way but the Plain- 
tiff who alleges a right to eject must piovo 
his title. Nothing done under the warn 

(1) It E. 47 I. A. 76 : 8. C* I, L. R. 43 Mad. 

667 i 26 0. W. N. 485(16191 

(2) L. R. 46 L A. 209 : fi. C. 23 0. W. N . 273 

(19181. 

(3) L. E. 46 I. A. 123 • ». c, 24 C. W, If, 129 

(1919), 

(5) h. E. 17 I. A. 122 at p, m <18901 


4NNADJTIC. VL V. VJEERAMA REDD!. 

% 

commission could vest m the inamdar a 
subject-matter not already vested m him 

Secretary of State for India in Council 
v. Srinivasa Chanar (6). 

The proof that tenants have for a num- 
ber of years been m possession as occu- 
pancy tenants (raises a presumption that 
at the inception they had occupancy rights 

Seturatnam Aiyer v. Venhatachcla 
Coundan (1). 

On the construction of the grant Vis- 
count Cave referred to : — Watcrpark v 
Fennell (7) and Forbes v. Watt (8). 

Mr De Gray liter , K C in reply. 

There is no ambiguity m the construc- 
tion of the deed, the words are as wide 
as possible and theie is no evidence of any 
subordinate interest. 

Occupancy rights cannot be acquired by 
long occupation alone. 

Serna Pena Risna Sccna Mayandi 
Chcttiyar v Chohhalingam Pillay (9). 

Then Lordships’ J tdomen r was deli- 
l ei ed by 

Mil Ameer All. — The 0 sovcial consoli- 
dated a j >|>c k als arise out of five suits bi ought, 
by the Plaintiff on the 27th July 1901, 
m the Couit of the Disluct Munsif oi 
Kuhtalai in the Madras Presidency, in his 
capacity of head of a Mutt, to eject the 
Defendants ltom the lands 111 their occu- 
pation in the Village ot Karappudayau- 
patti which, he alleged, belonged to In* 
Mutt. The Defendants in the suit am 
cultivating tenants holding sepaiate lauds 
unconnected with each other. Accord- 
ingly, sepaiate suits w r ere brought against 
them. 

(1) L. B. 47 I. A. 76 at p. 86 • ■. c. T. L. E 

43 Mad. 667 1 25 0. W. N. 486 (1919). 

(6) L. E. 48 I. A. 66 at p. 67 s. c. I. L E 

44 Mad. 421 1 26 0. W. N 818 (1920). 

(7) 7 H. L. 0. 660 (1869). 

(8) R. 2 Scot & Div. App. Cas. 214 (1872' 

(9) L. R. 31 I. A. 83 : b. c. I. L. E. 27 Mu«l 

' 291; 9 0. W. K. 645 (1904). 
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The "Plaintiff's case is that m the year 
1743 the Poly gar of Turayur, who owned 
the estalc within which the ullage is 
situated, granted to the head ot the Mutt 
at the time the village in question; and 
that since then the successive holders of 
the office have been in possess ion and en- 
joyment not only of the light to the re- 
ceipt of the dues payable b> the tenants 
to the landlord, usually called in the 
Madias Presidency the mehvaram, but 
also of the right to the actual occupancy 
of the lands technically called the hwhua - 
ram * * 

The fi\e suits that were hi ought m the 
Munsif’s Court woie munbcied G7G, G77, 
7i>0, 721 and 722 of 190J. In suit Xo G7 6 
the Plaintiff alleged that the paiticular 
tenant, for whose ejectment he was suing, 
held the land in dispute under a muchihha 
executed by the Defendant's piedecessor 
on the 1 St h dune 1880, bv winch he bound 
himself to suriender the land m Ins oc- 
cupation on failure to pay lent In suit 
No 720 the Plaintiff’s action related to 
two items of land in lespeot of which he 
alleged that the Defendant's father had 
executed two miicluhhas on the 19th 
A pul 1894, and the 2nd June 1891, re- 
spectively. With legal d to suits 721 and 
722 the Plaintiff's suit rests on his general 
allegation that as uridei the giant lie is 
entitled to both the rights he claimed in 
the land — i?/z. t the right to receive the 
rent as well as the right to occupy the 
lands — he was entitled to eject the De- 
fendants, who were tenants-nt-will. Tn 
suit No. 722 he apj>ears to have also set 
up an oral lease. In suit No. 077 the 
Plaintiff relied upon a muchihka execu- 
ted on the 24th J* ly 1893 by the De- 
fendant’s brother 

The Defendants m all the cases denied 
the right of the Plaintiff to eject them 
from the lands in their occupation and 
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under their cultivation , they alleged that 
he was only entitled to the mclavaram and 
not to the hudiuaram , and that they and 
their predecessors had held their lands 
from times nmnomoiial and possessed 
and exeicised the full lights of oceupancv 
tenants to the knowledge of and with the 
acquiescence of, the Plaintiff and Ins pre- 
decessors They furthei chaiged that the 
muihihha 9 produced and idled upon by 
the Plaintiff were fabricated documents 
concocted for the pm pose of destroying 
their old and hercditai\ light in the lands 
m theii occupation 

Upon tin gallons the parties went 

to taial The Distuet Munsif framed two 
principal issues, winch wefe common to 
all the cases, v/r ‘ — 

(1) Whether the Plaintiff is entitled to the 
plaint land f that is, the land in suit] itself 
or only to the tiiwa (rent) thereon? 

(2) Is the Defendant entitled to the oc- 

cupancy right m the land by custom and 
presci lption 1 * 

The other issues related to t he genuine- 
ness of the mucluhfaus and to the amount 
of rent, See 

The first t wo issues being common to 
all thu suds, by con so ui of parties the five 
actions weie tried together, and, as the 
trial Judge states at t lie beginning of Ins 
judgment, the whole e\ulenee was ad- 
duced in suit No G7G, and was “ used as 
eudence m all the connected suits ” 

The Tnam giant on winch the Plaintiff's 
claim rc-ts is Ex “A ” After reciting by 
whom and to whom the gift is made the 
document proceeds tints • — 

“ The village gifted to our Swami out of 
our several village® is Karappudayanpatti, 
to the north of Uppihyapuram, east of 
Vayirichettipalayam, south of Kottapatti and 
west of Sokkapuram As we have gifted it 
most willingly to the Swami. you shall for 
•ver have dominion over and enjoy the wet 
and dry lands, tope, well, betel garden, 
etc., water, tree, stone, treasures, etc., found 
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therein and live happily f Further, what we 
command to be done for the Gurupooja day 
is this We command that Gurupooja shall 
be conducted by collecting at the rate of 4 
measures of grain per plough m respect, of 
Aqraharam , Sarvamannfam , Umbalam , kc , 
including wet and dry lands in the whole of 
our Tuiaiyur State You shall accordingly 
conduct Gurupooja every year and shall not 
omit to collect at the late of 4 measures of 
gram in respect of dry and wet lands als.* 
m the whole of Turaiyur State You shall 
enjoy the whole of Karuppudayanpatti 
Village Further, you shall, as ordered b\ 
our predecessors, receive atara^s Mdhanuu 
and allowance of rice and money for extia 
expenses The Audeenam shall, in coatim* 
ous .succession, have dominion over and en- 
joy for ever, the village, Gnrupooja kattal.il, 
rice allowance,*' kc He who helps this 
charity by thought, word or deed, will he 
blessed with happiness and live long m the 
same manner as one who establishes temple 
of seveial crores of Ftirtthn^atm in such holv 
places as Benares, Chidambaram Tiruvalui, 
Arunachelam, Biikalahasti, Conjee, Kaluga- 
gundrairi, KumbakonjLm, Raines war am, etc 
The grant was lecognized by the inmn 
authorities in 1H(V> Hut the Inam pro- 
ceedings furnish no indication regaidmg 
the extent ot the lights covered bv it 
Both sides m suppnt of tlieir rospeelwe 
contentions piodupdfl a mass of evidence, 
which the Distuct Mimsit, m a singulailv 
well-balanced and exhaust no judgment, 
has analyzed witli gieat industry. HA 
held on the evidence that the Defendants 
had proved thev had been m occupation 
of tlieir respective lands from very eailv 
limes, and had been dealing with them as 
lands in which they had full occupancy 
rights, that they had been selling, mort- 
gaging, making improvements, and that 
when any portion of the same was taken 
up for public purposes, they had 
claimed and received compeusat on hum 
Government-. He held further tlmt ihe 
Plaintiff had utterly failed to show that* 
the Defendants had been let into posw»s- 
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sioii by his predec essors or by himself, or 
lo rebut the testimony they had produced 
m establishment of tlieir light of occu- 
pancy. His main judgment is in suit 
No 676 He also found that the docu- 
ments the Plaintiff had produced in sup- 
poit of Ins claim, together with the 
muchihhas on which lie relied in the three 
cases, had been fabricated with the ob- 
ject of destroying the tenants’ right in 
iheir lands He accordingly dismissed 
the fue suits sa\e and except as regards 
ooi tain claims foi lent. 

The Plamt'ff appealed to the Distuct 
Court of Tiiclunopoly against the District 
Munsil s decrees, and these appeals were 
numbered as follows: — 

Appeal a» of 1908 (suit No 670) ; 

Appeal 11 of 1908 (amt No. 720); 

Appeal 12 of 1008 (suit No. 721); 

Appeal 13 of 1908 (suit No 722); 

Appeal 40 of 1908 (suit No. 677) 

It is neeeKsniy to give the numbers of 
Ihe appeals as well as of the suits, in 
mow of the complication that enters into 
the determination oF the cases owing to 
tlie-eoui.se the proceedings took in the 
subsequent stages. 

In appeal No 09 (suit No 676) the 
officiating District Judge, Mr Thornton, 
dismissed t lie appeal on the, giound “ that 
he did not consider the Plaintiff had es- 
tablished he was entitled to both the 
ivarams in all f lie cultivated lands in the 
Milage, nor had he pioved t lie terms of 
then tenancy.” In appeal No. 40 (suit 
No 077), in which the Plaintiff had put 
forward a muchiliha numbered m the 
Munsif’s Couit as Ex “ O,” the District 
Judge set aside the decice, and in, reversal 
.(>{ the Munsif’s order made a decree in 
fa\oui of the Plaintiff for ejectment of the 
tenant In appeal No 41 (suit No. 720) he 
agieed with the Mutrsif as to item covered 
by imuluhha “O 1/’ and accordingly dis- 
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missod the Plaint iff 'b appeal with respect 
to that item, but lie differed from the 
Mimsif as io the item covered by muchi - 
hka “ 0 2 } ” and accordingly decreed 
ejectment in icspect thereof. In appeals* 
Nos. 42 amt 43 (suits Nos 721 and 722) 
he affirmed the Munsif’s decrees. 

Both parties appealed to the High Court 
against the decrees, which operated 
federally against tliem. By the time the 
appeals readied the High Court, the 
Madias Estates Land Act (I of 1908) had 
come into force, and accordingly the De- 
lendant, against whom a decree for 'eject- 
ment had been made by the officiating 
District Judge and who was Appellant in 
second appeal 544 of 1909, filed, on the 
27th Rep* ember 1910, an additional 
ground oi appeal against hi* older. 

All these second appeals came on foi 
hearing before the High Court on the 14th 
August 191 1 , but m \iew of tire provisions 
oi. sec 0 ot Act 1 of 1908 and the conten- 
tions of the parties, the learned Judges 
considered it necessary to obtain from the 
officiating District Judge a finding on the 
following point — 

“ Whether the Riant to the Plaintiff was 
of the land ic\enue or of the kudu at am also l 
Opinions have no doubt been expressed in 
the judgments of the Lower Courts on the 
point, but tlic question was never tried with 
leference to sec 6 of the Madras Estates 
Land Act ” 

Sec. 6 will be leferied to later on. 

The cases accordingly ^ont back to the 
officiating I)is( net Judge, who returned 
the appeals to the High Court with the 
billowing “ finding ” . — 

“ But it seems to me that, seeing that 
Ex 1 A ’ purports to grant all the land in 
the village absolutely to the Plaintiff’s pre- 
decessor-in- title, and that the Plaintiff is 
admittedly entitled to both a at a ms in 70 
cawnies while there are no tenants on 77 of 
the remaining 185 cawnies in the village, *the 
burden lies on the Defendants to show that 
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their predeoe'Njsors-in-title were cultivating 

tenants at the time of the grant (see aho the 
case reported at p 039, Madras Weekly 
Notes, 1910), and that in the absence of proof 
of this, there can be no presumption that 
there were any cultivating tenants* in the 
village at the date of the grant or that the 
Zamindar was not the owner of both wq rams 
in the land comprised in the grant My 
finding on the issue sent down with reference 
to see 6 of the Madras Estates Land Act 
therefore is that t&e grant to the Plaintiff 
was an absolute grant of all the land in the 
village, and wis not a grant of the land 
revenue ajone to a person not owning the 
kudiwaram theicof ” 

On the return of this “ finding ” to the 
High Court # % the learned Judges considered 
it neither satnfactory nor sufficient. 
Ihey express their Mews in the following 
terms : — 

"The learned District Judge has not, bo 
far it appears to us, considered all this mass 
of evidence, and he seems to have based his 
conclusion on the language of Ex ‘ A ’ and 
on certain presumption which, according to 
him, arises from She facts that the Plaintiff 
is admittedly entitled to both warams in 70 
cmvnics of land m the village and that about 
77 other ravines are waste lie throws the 
burden on the Defendants to prove that 
their predecebsors-in-title were cultivating 
tenants at the tisne of the grant Wo nro 
not disj>osed to express any opinion on the 
question of presumptions, because, as a 
matter of fact, there is considerable evidence 
upon which the points in issue can be decided 
one way or the other But we wish to point 
out that there is no burden on the Defendants 
to show that their predecessors-in-title were 
cultnating tenants at the time of the grant 
If they succeed in showing that at the time 
of the grant the land was in the occupation 
of cultivating tenants, that might be suffi- 
cient to raise a presumption in their favour 
We would therefore ask the District Judge to 
return a fresh finding, on the issue remitted 
to him. and ho will also return a finding on 
the second issue in the case, namely, 4 Is the 
Defendant entitled to the occupancy right in 
the land by custom or by prescription V ** 
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The officiating District Judge does not 
appear to have applied his mind to the de- 
termination of the question involved in 
the second issue. It was now expressly 
and cleaily brought to his notice 

On the return of the cases to the offi- 
ciating District Judge, that officer, even 
with the fresh evidence the Plaintiff was 
allowed to produce, iound himself unable 
to come to any definite conclusion. The 
end of his judgment shows that he was not 
clear at all m his mmd as to the conclu- 
sion to ho denved tiom the evidence, and 
lie expressed Ins difficulty in the following 
words* • - 

“ I do not see therefore how it is possible 
to say whether the grant to the Plaintiff was 
of land revenue or of hwhmram also ” 

With these lemmks the appeals wane re- 
submitted to the High Point 

Upon the 1 el inn ot the appeals to the 
High Court the learned Judges again 
found that neither had the evidence been 
properly considered, nor had the issue to 
which the attention of the officiating Dis- 
trict Judge had been expressly called been 
determined , and they expressed then view 
as follows .— 

“ We are not disposed to express any opi- 
nion on the question ot ^resumption because 
as a matter of fact time /* (onstdetabh 
(t'iihncc upon uhtrh t)u uMft am bt deeded 
ore way or the other 

“ The finding again submitted by the Dis- 
trict. Judge after this remand order does not 
at all show that the District Judge address- 
ed himself peiiously to a consideiation of 
the mass of evidence considered by the 
District Munsif The Judgf says he is c in 
a position of some difficulty/ and in a 
short paragiaph (paragraph, 3 of the finding 
paper) says that it is not possible to say 
one way or the other on that point We 
are unable to accept the findings and we 
request the piesent District Judge to sub- 
mit fresh findings on the two issues men- 
tioned in the second lemand order after 
detailed consideration of the evidence and 


3\v\ ujuimL v Vkkkamv Hkudi. 

with reference to the above remarks, irres- 
pective of the question of onus and pre- 
sumption 93 

Tlie case had accordingly to be remitted 
'once more to the District Court for a 
pi ope r finding By that tune the peima- 
nent incumbent of the office, Mr Hard- 
ing, seems to have resumed vvoik He 
consideied the case on the evidence mes- 
]>ecli\e of any presumption, and on the 
doth September 1911, embodied Ins con- 
clusions into definite findings of fact as 
lequued by the High Court. He found 
on the evidence, i A n agi cement with the 
Distnct Munsif, that the Defendant 
tenants had been in occupation of the 
lands for a \eiy long time, that thev had 
been dealing with their holdings and the 
lands in their occupation as tenants on- 
idled to occupancy tights, that they had 
been tiansfernng their holdings, partition- 
mg the same among themselves, making 
improvements on the land, receiving com- 
pensation for land taken up from their 
holdings l>v (fov eminent, and that the 
"Plaintiff had not only utterly failed to le- 
Imt the iqfeienee wising fiom those facts, 
hut had fabiieatcd the documents with 
which he came to siipjxut his claim. He 
accoidmglv .jeturned the appeals w r ith the 
lindmg as follows — 

kl - 1 1 It is unnecessary to say more A 
Zammdar could only gift the mehramni r»f 
outlined and both uurdms of unoccupied 
lands, and we find m actual fact that the 
holdings and dealings have been as they 
must be it that supposition is correct. From 
1H29 oil wauls, the ryots or tenants in 
many cases have partitioned their proper- 
ties or sold them to Government or to one 
another, and Plaintiff has accepted these 
things from 1B70 onwards at any rate 
Plaintiff now holds kudiwcnctyn rights in 
many lands not by his grant but by 
some subsequent acquisitions But he 
never held it in suit larids which are neither 
pamwt nor waste, and m 1901 he was found 
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bv the Deputy Collector to be illegally tak- 
ing possession of lands and this was unheld 
by the High Court He is no doubt trying 
to get the kmhuamm of the whole village 
but his claim thereto is entirely baseless 
“ I find that the grant was of the wrf* 
v'amm only of occupied lands and of both 
uamtois of unoccupied lands Defendants 
or their predecessois have always had the 
occupancy lights in then holdings and were 
not affected by the gift bom the Zaimndar 
to the Inamdar , „ , „ * 

The learned Judges of the High Court, 
upon the leturnof the above finding, held 
as follows . — 

“ It must be conceded in. favour of the 
Plaintiff that we expected the learned Dis- 
trict Judge to discuss the evidence at some- 
what greater length than he has done, we 
• having indicated m our lemand older that 
the District Munsif had deioted about 85 
paragraphs to the consideration of that evi- 
dence, and that we required to be reason- 
ably satisfied that the conclusions of the 
learned District Judge are arrived at after 
a careful congelation of the whole cm- 

dence .... 

“ But wc do not tlnnk that we are entitl- 
ed to hold that full consideration has not 
been bestowed by the Dist.ict Judge on the 
whole evidence befoie he arrived at t e 
findings now submitted bv him, and we 
therefore accept the same 

“ The result is that second appeals Nos 
515 to 518 will stand dismissed with costs, 
while second appeal No 5-14 of 1909 will be 
allowed with costs in this and in the, lower 
Appellate Court * 

From these decioes the Phuiuiit lias 
now appealed to IDs Majesty m Council, 
and it is contended on lus behalf that the 
High Court acted without jurisdiction in 
remitting the appeals to the District Judge 
for a proper finding. The aigument pro- 
ceeds on the same misapprehension of the 
law, as was pointed out by the Board in 
the case of Seturatnam Aiyer v. Venkata- 
chela. Goundan (1). It is to be observed 
(1) L. ft. *7 I. A. 76: s. c. I. L. R. *46 Mart. 

607, 25 C.VT. N.4S5U9J9): “ 
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that the Indian legislature, m Ur anxiety 
to pi event the High Court from being in- 
undated with second appeals in trifling 
matters, has piovided m sec 100 of the 
Civil Rroceduic Code that such appeals 
shall he to the High Court cnly on tho 
foil owing grounds . — 

“(1) Save where otherwise expressly pro- 
vided in the body of this Code or bv any 
other law for the time being m force an 
appeal shall he to the High Court from every 
decree passed in appeal by any Court sub- 
ordinate to a High Court, on any of the fol- 
lowing ^rounds, namely * — 

“ («) tho decision being contrary to law 
or to some usage having the force of law 
“ (b) th*; decision having failed to deter- 
mine some matcual issue of law or usage 
having the force of Jg,w. 

“ (r) a substantial eiror or defect in tho 
procedure provided by this Code or by any 
other law for the time being in force, which 
may possibly have produced error or defect 
in the decision of the case upon the merits 
At the same time, in order to avoid 
gioss rmscairiage of juH'ce resulting from 
the omission b^ the lower Appellate Court 
to determine any issue of fact or to come 
to a definite conclusion on a set of facts, 
it has made two distinct piovisions. By 
sec. 103 the High Comt itself is vested 
with the pow or *\\ hen the evidence on tho 
record is sufficient, to determine any issue 
of fact necessary for the disposal of tho 
appeal, but not deteimined by the lower 
Appellate Court. 

By r. 25, Or. XLI, it is further pio- 
vided . — 

u Where the Court from whose decree the 
appeal is preferred hate omitted to frame 
or try any ls&ue, or to determine any ques- 
tion of fact, which appears to the Appellate 
Court essential to the right decision of the 
suit upon the merits, the Appellate Court 
may, if necessary, frame issues, and refer 
the same for trial to the Court from whose 
decree the appeal is preferred, and in such 
case shall direct such Court to take the ad- 
ditional evidence 
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“ And such Court shall proceed to try 
such issue* and shall return the evidence to 
the Appellate Court together with its find- 
ings thereon and the reasons therefor. ” 

The Hiph Court hud thus the power of 
determining the issue left undetermined 
by the officiating District Judge on the evi. 
dence on the record, or of remitting the 
case to the lower Court for a finding on 
that issue, with liberty to the parties to ad- 
duce additional evidence if they chose to 
do so. The learned Judges of the High 
Court chose the latter, which, under the 
law, was fully within their competence. 
The case was remitted three times be- 
cause the officiating District Judge in the 
first instance misunderstood the order of 
the High Court , and'in the second instance 
expressed himself as unable to come to a 
definite conclusion. The High Court did 
not in the present case, as in Seturatnam 
Aiyer v. VenKatacliela Goundnn (I), re- 
mand it under Or XLI, r. 23, of the Civil 
Procedure Code, but under r. 25. The 
remarks that follow in the judgment in 
Seturatnam Atycr's case (1) explain the 
reason why the remand in that caoe,^ as 
in the present, became necessary. ‘ In 
the opinion of the learned Judges of the 
High Court,” say their’ lordships, “tho 
District Judge had omitted to determine 
a question of fact which appeared to them 
essential to the right decision of the suit 
on the merits; he had failed to con- 
sider whether, apart from the parti- 
cular contract to which his attention was 
exclusively directed, there was evidence 
on which to hold that from their incep- 
tion the holdings of the Defendants were 
permanent or in the nature of occupancy 
rights/* 

As already observed, the Madras Act I 
of 1908 had come into force on the 1st 

(1) L. R. 4* L A. 76 . 8. c, L L, IL 4$ Mad 
667; 25 0. W, K, 


July of that year, whilst the appeals in 
those cases were pending befoze the High 
Couil. In view of the Plaintiff's conten- 
tions, which have ti a veiled over a wide 
range, and also of the question relating 
to the grant, it becomes necessary to ex- 
amine briefly the piovisions of the 
statute. The preamble states the object 
of the enactment in the following 
words : — 

“ Whereas it is expedient to amend and 
declare the law relating to the holding of 
land in estates in the Presidency of Mad- 
ras ; It is hereby enacted as follows, etc " 
Cl (cl) m sec. 3 defines the expression 
“estate” in the Act to mean — 
tc Any village of which the land revenue 
alone haa been granted in Inam to a person 
not owning the kudioaram thereof provided 
that the grant has been made confirmed or 
lecognized by the British Government or 
any separate part of such village " 

Sec 3 gives a definition ot the words 
private land ” as meaning tho “ domain 
or home-farm land ” [expressions borrow r - 
ed fiom English lav;] of a landholder by 
whatever designation know'll, such as 
hambatcam , khas, sir or pannai . It de- 
fines the w r ords “ryot” and “occupancy 
ryot,” and declares “ ryoti land” to 
mean “ cultivatable land in an estate 
other than private land,” This definition 
includes other varieties of land to which 
no specific references necessaiy. 

It also defines “old waste ” as mean- 
ing any land in the estate which, not 
being private land, 

“ (1) has at the time of letting by the land- 
holder been owned and posseted by him 
or his predecessors in-title for a continuous 
period of not less than ten years and has 
continuously remained uncultivated during 
the time, such period being either after or 
partly before and partly after the passing 
of this Act, or within twenty years before 
the passing of this Act, Of 
a (£*) has at the time of any letting by 
the landholder after the passing of this Act 
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remained without any occupancy rights, be- 
ing held therein at any time within a conti- 
nuous period of not less than ten years 
immediately prior to such letting 

Sec. 8 deals with what is called “ the 
merger of occupancy right." It de- 
clares : — 

u (1) Whenever before or after the com- 
mencement of this Act the entire interests of 
the landholder and the occupancy ryot in any 
land in the holding have become united by 
transfer, succession or otherwise m the 
same person, such person shall have no 
right to hold the land as a ryot but shall 
hold it as a landholder ; but nothing in 
this sub-section shall prejudicially affect the 
rights of any third person 99 

And cl. (3) provides 

il The merger of the occupancy right under 
sub-aecs ( 1 ) and (2) shall not have the 
effect of converting ryoti into private land ” 

Sec 10, cl. 1, declares that "all rights 
of occupancy shall be heritable, and shall 
be transferable by sale, gift or otherwise." 

Cl. 2 provides — 

lt If a ryot dies intestate m respect of a 
right of occupancy and without leaving any 
heirs except the Oiown, his right of occu- 
pancy shall be extinguished, but the land 
in respect of which he had such /ight of 
occupancy shall not cease to be ryoti land ” 

Sec. 13 declares the right of the occu- 
pancy ryot to make improvements on 
the land in his occupation or " m respect 
of his holding." 

Coming now to sec. 6, cl. 1, it ruffs 
thus : — 

“ Subject to the provisions of this Act, 
every ryot now in possession or who shall 
hereafter be admitted by a landholder to 
possession of ryoti land not being old waste 
situated in the estate of such landholder 
shall have a permanent right of occupancy 
in his holding ; but nothing contained in 
this sub-section shall affect any permanent 
right of occupancy that mav have been ac- 
quired in land which was old waste before 
the commencement of this Act.” 

Chap. XII of the Act deals with the 
landlord’s private land. Sec. 181 pro- 


vides that nothing in the previous sec- 
tions will confer a right of occupancy m 
the landlord's “private lands," but that 
nothing in that section shall prevent a 
landholder fiom comerhng his private 
land into lyoti land. Chap XTV pro- 
vides that no contract between the land- 
lord and a ryot shall take away the right 
of an occupancy ryot, or limit his right 
to use the land as provided by law. 

In declaring the rights of the occu- 
pancy ryots and emphasizing the distinc- 
tion between the landlord’s “private 
lands" and “the rvoti" lands, the 
now' Act affirmed the old customary law 
that had always been recognized by the 
British administration. . Apart from rules 
relating to procedure and the jurisdiction 
of the Revenue Courts, it created one new 
right in order to settle the constant dis- 
putes between landlords and tenants 
which had been going on for nearly a 
century; it ga\e occupancy rights to all 
ryots in occupation of lands within an 
“estate" at the time of the passing of 
the Act It also gave some security to 
non-occupancy ryots in the enjoyment of 
their lands In other respects, generally 
speaking, it declared and gave statutory 
recognition to existing rights and status 
One important feature of the Act is 
worthy of note * it throws into relief the 
component parts which, from immemorial 
times, go to constitute a village ; first, the 
lands in the direct cultivation of the pro- 
prietor (called by various names) ; second, 
lands occupied by tenants or ryots ; and 
third , old waste lands over which by cus- 
tom the landlord possessed certain specific 
rights now crystallized in the statute. 
These {remarks do not apply to ryotwari 
tracts in the direct possession of Govern- 
ment which are let out to mirasidari or 
hereditary ryots far purposes of cultiva- 
tion. 


93 
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The existence in a v^Jlage of pannai 
lands in which the tenant cannot acquire 
occupancy rights except by contract, 
connotes the existence of lands in which he 
can acquire such rights by prescription. 

Tn the present case the grant itself does 
not convey in express terms the kudivaram 
to the grantee Nor does the term inam , 
an Arabic word meaning ‘‘a reward/’ 
gne auv indication of the intention of the 
donor, even if' he had the light to bestow 
it on the donee. Pnmd facie a zemindar 
or pohjgar is a rent-receiver ; w olr, to use 
the language of sec. 4 of Act I of 1908, he 
lias the right to collect the rent from his 
tenants. PrimA facie , his right of direct 
possession of the lands is confined to his 
" private lands” and the old waste land, 
it does not extend to 11 ryoti land.” 

The jtfacc of the cultivating ryots in 
the agricultural economy of Southern 
India is thus described in a proceeding of 
the Board of Revenue of Fort St. George 
(Madrasi, dated 5th January 1818.* 

” The universally distinguishing charac- 
ter, as well as the chief privilege of this 
class of people, is their exclusive right to 
the hereditary possession and usufruct of 
the soil, so long as they render a certain 
portion of the producer of the land, in kind 
or money, as public revenue ; and whether 
rendered in service, in money, or in kind, 
and whether paid to rajahs , jageer- 
dars, zemindars, polygars , motahdan, 
shrotrierrtflar*; ' inamdars or Government 
officers, such as tahsildars , amildars , 
aumeens , or tanadars , the payments 
which have always b*een made by the 
rvot are universally termed and consi- 
dered the dues of the Government/’ 

It has been urged on behalf of the 
Plaintiff that the onus was wrongly placed 
upon him, and in support of this conten- 
tion the judgments of this Board, in 
* MS. copy o! the India Office. 


Suryanarayana v. Pothanna (2), and in 
Upndrashta Venkata Sastrulu v Dim 
Srectharamudu (3) were relied upon 
Tn the first case the grant appears to 
have been made somewhere in the 
fourteenth eentmv of the Christian era, 
and if was conclusively piovod, on behalf 
of the Plaintiff, in that si nt, that, he and 
his predecessors had since then been in 
actual occupation of the lands extending 
over centuries; they had furthci produced 
documents showing tlicv had been actually 
cultivating the land It was also estab- 
lished from the inam Register that the 
grant not only included the revenue but 
also the soil The Munsif had found on 
these facts in favour of the Plaintiff, but 
lus judgment was reversed by the Distnct 
Judge, whose decree was affirmed on 
second appeal bv the High Point The 
Board upon a review of the facts estab- 
lished m the case dccLied that it could 
not undei the abo\t* circumstances In* 
assumed that the giant was only a giant 
of the king’s shaie in th ■ piodiicc ok the 
soil, and did no( include (lit* ludnannn 
It was a presumption winch \\a-s eoitaml\ 
not- warn an ted by the facts of the case. 

Tn the subsequent case of Upadravhia 
Venkata Sastrulu v. Divi Sectharaynuda 
(3) it was again found upon the evidence 
that the grant included the kudivaram 
Tlieir Lordships say in their judgment 
delivered by Viscount Cave — 
u There is not in any of the documents 
above referred to any tiace of a claim by 
any person other than the inam-dar to a per- 
manent right of occupancy , and the fact 
that by the terms of the grant the grantee 
is desired to cultivate the lands and that 
he is referred to as residing in the village, 
tend to show that no such right existed in 
any other person ” 

(2) L. R. 45 T A. 209: 8. c. 2*< 0 W. N 273 
( 19181 . 

‘ (S, L. U. 4G l A. m : 8. C. 24 0 W. N, 129 

(1919k 
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“ And when the subsequent history of the 
estate comes to be examined, it is found to 
be whblly inconsistent with the existence 
of any permanent occupancy rights. Ten- 
ancies have been continually granted by the 
inamdars for short periods and at variable 
rents When tenancy lands were compul- 
sorily acquired by Government and compen- 
sation was paid to the agrahamdar, no 
claim to compensation was put forward by 
the tenants In the year 1904 all the tenants 
formally relinquished their lands to the 
Plaintiff and put them in his possession, and 
from that date until tenancies were grant- 
ed in the year 1907 the property remained 
vacant " 

In viow of those facts the Board over- 
tilled the objection that the civil Court 
had no jurisdiction to enteitam the suit, 
and that under the ptovisions of bcc 189 
ol the Act the Revenue Courts only had 
the pmvei io deal with the matter In 
dealing with the judgments of the District 
Judge and of the High Couit, their Lord- 
ships observed that the two Appellate 
Courts in India had acted on a supposed 
piesumption of Jaw, that an inam grant 
ot a village, particularly if made to a 
Brahman, is primA facie a grant of the 
mclavaram right only and does not in* 
elude ihe hnhwaram , and they pomtedout 
that in the previous case, ulieady referred 
lo,* it was held that no such piesumption 
exists And then they add : — 
u Each case must therefore be considered 
on its own facts ; and m order to ascertain 
the effect of, the grant in the present case, 
resort must be had to the terms of the grant 
itself and to the whole circumstances as far 
as they can now be ascertained." 

The question came up again for con- 
sideration before the Board in the sub- 
sequent case of Seturatnam Aiyer v Ben- 
latachcla Gouvdan (1), to which reference 

(1) L. R. 47 1, A. 76 : s. c. I. L It, 43 Mad* 
667 j 25 0 . W N. 485 (1919), 

# t. R. 45 I, A. 
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has been made before. That was a suit 
for ejectment by a nurasidar against the 
tenants in occupation of tho lands in a 
•village granted to him many years ago. 
As already observed, the mtrasidar is him- 
self a cultivating ryot, and the land 
which is granted to him is for purposes 
of cultivation m a ryotwari tract. The 
Defendants contested the claim for eject- 
ment, and alleged that they possessed 
occupancy rights. A considerable body of 
evidence w#s produced on both sides. 
The District Munsif dismissed the suits, 
holding that the Defendants had establish- 
ed their prescriptive occupancy rights in 
the lands m their occupation and under 
their cultivation The Munsif found that 
the Plaintiff's claim to eject the Defend- 
ants fiom the lands in actual cultivation 
was “ barred,” ’ but decreed the claim in 
respect of the pasture land. The decree 
ol the Distuct Munsif was set aside by 
the District Judge, as he considered the 
question for consideration in the case was 
“ whether the Defendants had shown 
that the Plaintiff or his predecessor-m- 
title had contracted the right of tenancy 
should be changed .into a right of perma- 
nent occupancy ” And his conclusion 
was that “ m those circumstances I think 
it clear that the Defendants have not 
established any contract on the pait of 
the Plaintiff or his predecessor-in-title to 
convey to them a right of permanent 
occupancy,” and he had accordingly 
decreed the Plaintiff's claim for possession 
of the suit lands. ’ 

On the appeal of the Defendant#, tKe 
High Court set aside the decision of the 
District Judge and remitted the case for 
a finding on the real point involved in the 
determination of the case. The leax-ned 
Judges considered that the question which 
the District Judge had to consider was 
whether “on the admitted and undoubted 
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facts of the cases, and the evidence on 
both sides, the Defendants held the lands 
in then possession as tenants from year 
to year or as persons having a right of 
permanent occupancy.” 

On the return of his finding the learned 
Judges of the High Court found that he 
had omitted to consider the question that 
had been (remitted to him. The follow- 
ing remarks are pertinent to the present 
case. The learned Judges observed : — 

“ The District Judge m his order submitt- 
ing hisi findings had, notwithstanding the 
caution given bv the High Court, again as- 
sumed that the Defendants' original right 
was that of tenants from year to year, and 
that it lay on them to prove an express 01 
implied contract bV which the right of ten 
ancy from year to year was changed into <i 
right of permanent occupancy ” 

Without, however, remitting the matter 
for a proper finding, the High Court pro- 
ceeded themselves to determine, upon the 
evidence on the record, the issue. To use 
the words of Sir Lawrence Jenkins, who 
delivered the, judgment of the Board : — 
u If and so far as this was an issue of 
fact — a point on which it is not necessary 
to express a definite opinion in the circums- 
tances of this case — the Court had power to 
deal with it under sec. f03 of the Civil Pio- 
cedure Code, 1908 ” 

The conclusion of £he High Court was 
that the Defendants had established 
occupancy rights m the land they heW , 
and this Board affirmed its decree. 

It will be noticed that neither in the 
case of Suryannrayana v. Pothqnna (2), nor 
m Seturatnam Aiycr . v. Venkatachda 
Goumlan (1), i & there a suggestion of a 
presumption m favour of the inamdar 
or pattadar on the one side or of the 
ryot on the othei. It was further dis- 

(1) L, R. 47 I. A. 76 : s. c. I. L. B. 43 Mad 
667; 25 0. W. N 485 (1919k 

(2) L. B, 45 I. 4. 209. n, c, 23 0, W. M 273 
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tmctly pointed out in Upadrashta Venkata 
Sastrulu v. Divi Sreetharamudu (3) that — 

“ Each case must, therefore, be consider- 
ed on its own facts; and in order to ascer- 
tain the effect of the grant in the present 
case rthat is the case with which the Board 
was dealingl resort must be had to the 
terms of the grant itself and to the whole 
circumstances so far &b they can now be as- 
certained.' " 

A Full Bench of the Madras High Court, 
however, has in a recent case [ Muthu 
Goundau v. Perumal Iyen (4)] held that 
undei lying the exposition of their Lord- 
ships such 'an imtial presumption is to be 
mfeiied Their Lordships cannot help 
observing that in drawing this inference 
I he learned Judges are clearly in error. 
Each case must be dealt with upon its own 
facts, with special regard to the evidence 
and circumstances therein. 

When the entire evidence on both sides 
is once before the Court the debate as to 
onus is purely academical. On this point 
they desire to associate themselves with 
the observation of the Board in Seturat - 
nam Axyer v. Venkatachela Goundar^ (1) : 
“ The ‘controversy had passed the stage at 
w hich discussion as to the burden of proof 
was pertinent; the relevant facts were 
before the Court, and all that remained 
for decision was what inference should be 
6rawn from them.” 

Dealing now with the facts of the pre- 
sent case, there is first the grant in favour 
of the Plaintiff-Appellant, the term# of 
winch have already been set out. It does 
not m express terms grant to the inamdar 
both rights, melavaram and kudiwaram. 
It speaks of other villages held by the 
grantor winch it might be inferred from 
the document were occupied bv tenants. 

L. R. 47 I. A. 76: p. c. L L. B. 48 Mad. 
667* 26 C W NT 485 

• (3) L. B. 46 I. A. 12? : 0. C. 24 C. W. N. 129 

<1919), 

4 I, L. R. 44 Mad, 588 <19211. 
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nor does it expressly say that only the 
melavaram right was granted to the donee. 
The Defendants contended that they had 
been from time immemorial in possession 
of their holdings. They alleged they had 
b$en transferring their holdings, whole or 
m part, from time to time ; that the lands 
had descended to their heirs in succession, 
and the descendants of the transferees 
were in possession; that they had parti- 
tioned the holdings amongst themselves; 
that they had made improvements, sunk 
wells and erected buildings thereon for 
husbandry and dwelling purposes, and had 
received compensation when any portion 
of their holdings were taken by Govern- 
ment for public purposes. Under these 
circumstances it became essential to have 
the evidence on both sides m support of 
the propositions they advanced, and to 
draw therefrom the right inference Both 
sides, as already stated, produced a volume 
of evidence. The District Munsif con- 
sidered it in the most exhaustive manner. 
He found that the village that had been 
granted to the Plaintiff covered three 
classes of lands ; one was in his own pos- 
session and cultivation, another was waste 
or pasturage, and the third was in the 
occupation of tenants He found also 
that the Plaintiff had for a number of 
years been fabricating evidence to defeat 
the rights of the tenants, and had in the 
course of the trial suppressed material 
evidence. He found, further, that the 
Defendants had fully established their 
contentions that they had been in posses- 
sion and occupation from befotre 1829 at 
least ; they had dealt with those lands as 
occupancy ryots, partitioning) their hold- 
ings, transferring and mortgaging them 
with the knowledge and acquiescence of 
the Plaintiff: and hie agents ; and that they 
had^ in fact, received compensation fof 
lands taken up by Government for part 
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of their holding •which had been acquired 
for public purposes. Prom these facts 
and circumstances he drew 7 the inference 
that the Defendants had fully established 
their prescriptive rights of occupancy, and 
accordingly dismissed the suits by the 
Plaintiff His conclusion amounts to this, 
that, assuming that the onus was on the 
Defendants, they had fully dischaiged it 
The officiating Judge, Mr. Thornton, 
on appeal was apparently bewildered by 
the volume of decided cases, often incon- 
sistent with •each other, of his own High 
Court, and, therefore, unable to come to 
a definite conclusion on the facta as estab- 
lished by evidence; he accordingly dealt 
with the appeals, principally on the basis 
oi onus and presumption 

A part of hie judgment m Suit No. 676 
( Appeal No 139 of 1908), throws- light on 
some of the balient facts of the case : — 
a 9 I do not think the mere circums- 
tance that the Plaintiff admittedly enjoys 
both uairfms in the»whole of the wet land 
considering the very small proportion this 
bears to land under cultivation in the vill- 
age, is by any means a conclusive argument 
in his favour. A proprietor almost invari- 
ably has some yarmai land, and there is no 
reason why in the c§se of the plaint village 
the wet land granted *to the plaint Mutt 
should have not been the Zemindar’s pannai 
at the time of the grant. The village con- 
sists of 255 caumies, of which 22 cawnies are 
potymbote and 55 ctrivmcs waste, and even 
including the land for which mucMikun have 
been executed on the terms of a year to year 
tenancy, the Plaintiff is not shown to have 
both wwerns in more than about 70 cawmes 
of the cultivable lands. As the District 
Munsif points out, the Plaintiff's predeces- 
sor-in-title cannot have obtained, greater 
rights from the Zemindar m respect of the 
tenants who were in possession- at th.e time 
of the copper-plate grant than he enjoyed 
himself, and it is not suggested the Turayur 
Zemindar owned both waiamt in other 
villages in hi$ zemin t ivpi * 1 $ there anything 
* to show that he was to\ greater 
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right- in the plaint villa* than in other 
"flagea. Nor can the existence of mudu- 
2? for about 16 c~, of which 
eawnies are described w the 
adarujal (Exhibit VII) as Mattam Man, 
offer any evidence as to Plamtiff s rights m 
other lands in the village. The «* M*». 
Exhibit N series, are almost all dated after 
1893 , and little value can attach to docu- 
ments which came into existence long after 
the dispute About occupancy right nau 

“ 20. I do not think the Defendants can 
properly be described as purahkvdm^ as con- 
templated in XI Madras, p. 77, for both 
in the present case and in the connected 
cases, with the exception of'thc tenant who 
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entitled to both wOrams in all the cultivated 
lands in the village, and aB he hae not prov- 
ed what the terms ol the tenancy are under 
| which the Defendants have cultivated the 
plaint land. I dismiss the appeal with costs 

i thioughout ” . w 

In Ins consideration of the Exs. Ol , 
• 0-2 aiul 03, which he differing from the 
Munsif. considered to be! genuine, he gave 
r {it' le attention to the reasons the lower 
J Court had assigned for considering them 
to be fabricated T n then' circumstances 

tlie High Court deemed it necessary to call 
upon the officiating District Judge to re- 
cord another finding on the evidence. 

rr,l 1 v , 1 _ i • _ _ P il 


cultivates the land included in the regist er.s 
of Uppiliapuram village, the tenants ’are all 
residents of the neighbouring village of 
Koppampatti, of which the plaint village ts 
shown to form part m the Settlement Regis- 
ter of 1896 (Exhibit XXI) Again, though 
the rates of rent may be higher in the plaint 


purpose, and in the result: Mr. Thornton 
expressed himself unable to come to any 
definite conclusion The High Couit were 
compelled to send down the case again, 
and it was then taken up by the perma- 
nent incumbent, who came to a definite 


village than in neighbouring villages, now 
it is clear from Exhibit B (1) — the Inam Re- 
gister of 1864,— that the lates were fixed 
at the average rate pic vailing in the neigh- 
bouring villages, and 1 agiec with the Dis- 
trict Munsif in thinking Plaintiff can deii\e 
but little support from Exhibits E, J. and 
H. Lastly, with regard to the land taken 


conclusion upon the evidence of the £re- 
coid, and that findiug lias been affirmed 
bv the High Court 

The case has now been before thiee 
Courts in Indta, and all the Courts have 
oometo the conclusion upon a full con- 
sideration of the evidence and all the cir- 


up by (Government* fol the road * though 
th'ei Plaintiff received the full value of 9U 
kuhs under Exhibit K, it- is doubtful whethoi 
Exhibit K (1), which comprises the much 
large extent of 2 acres 78 kuhs , relates tu 
both warams The recital in the document 


cumstances that the Plaintiff does not 
}>ossess the hudiwaram which he claimed 
against the Defendants, m respect of the 
lands in their occupation. The Defend- 
ants have shown conclusively how they 


is that compensation is settled at Rb 100 
on account of income and tinea lost to the 
Plaintiff, and it is suggested bv the Plain- 
tiffs vakil that the expression income and 
tirwa should be construed to mean both 
the Kud&waram and Mtharam But I see no 
reason why this should not have been more 
definitely expressed had it been intended 
to award compensation for both wtorams, 
and the expressions used may, as urged bv 
the Defendant's vakil, be construed with 
equal fairness to mean that compensation 
was paid only for the M&mrum. I do not 
consider the Plamtiff has established be is 


have been dealing witli the property for 
at least a hundred yeairs They have also 
shown (and the Munsif has dealt with 
the subject most exhaustively) that they 
had received compensation from the Gov- 
ernment for lands taken out of -their hold- 
ings for public purposes. The Plaintiff’s 
evidence* has been found to be mostly false 
or fabricated. In this view of the case 
their Lordships da not consider it neces- 
sary to express any opinion as to whether 
v Act 1 of 1908 applied to rights in litigation 
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at the time of the passing of the Act. The 
Defendants clearly acquired their occu- 
pancy rights by prescription long before 
the statute came into force. 

Under these circumstances their Lord- 
ships think that the conclusion of the 
High Court is correct, and that these 
consolidated appeals should be dismissed. 
Tn accordance with the te'ims under which 
special leave to appeal was granted, the 
Appellant will pay the Respondents’ costs 
as between solicitor and client. Their 
Loi dslnps will therefon humbly advise 
His Majesty aecoidmgh 

Solicitor • Mr. Douglas Grant for the 
Appellant. 

Solicitois Messrs Chapman, Walker 
and Shephard for the Respondent 
(! D. M. 

CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 

No. 808 of 1920. 

) -Janoki Nath Shaha 
Richardson, J. and ors., Defendants 

SUfIRAWARDY, J, Nos. 7 to 9, 

1 922, Appellants, • 

Heard, 2% April. e. 

Judgment, Baikantha Nath 

26, April. Ghattak, Plaintiff, 

Respondent. 

Limitation Art (IX of 1908), Arts. 188, 11,2 and 
Hi— Thru applicability— Symbolical possession, 
opcuiticm of, against stt anger and against judg- 
ment-debtor - Bengal Tenancy Act ( VIII of 1885), 

Sch 111, Ait 8, ?/ applicable when landlord had 
nothing to do with dispossession -Ait. lift, applica- 
tion of against Defendant V)hose possession com - 
meneed within 12 years, though Plaintiff out of 
possesion for over 12 years— Independent tres- 
passes, limitation against. 

Where in a mortgage suit, immovable 
property was sold in execution of the decree 
ond the purchaser was given, not actual but 
symbolical, possession, and his suit for re- 
covery of possession was brought within 


twelve years froth the date on which he ob- 
tained symbolical possession: 

Held, (a) As against the Defendant who 
wag not a party to the mortgage suit or to 
the proceedings in execution of the decree, 
that neither Art. 138 nor Art. 142 of the 
Limitation Act of 1908 applied; that the 
only article on which the Defendant eould 
rely was Art. 144 which threw on him the 
onus of showing that he had been in 
possession of the property adversely to the 
Plaintiff for twelve years before suit and 
that he having failed to discharge the onus 
the plea of limitation failed; and, (b) as 
against the Defendant who claimed the 
property through the judgment-debtor in 
the mortgage suit, that inasmuch as the 
Plaintiff was entitled as against him to 
treat the delivery of symbolical possession 
as equivalent to the delivery of actual pos- 
session, Art. 142 was applicable and that 
therefore the suit was not barred. 

Jagabandhu Mdkherjx v. Ram Chan- 
dra Bysack (4), Jag*abandhu Mitter v. 

1 drnanand Goswami (5) and Thakcr 
Sri Sri Radha .Krishna Chandebjee v. 
Ram Bahadur (6) referred to. 

Mohadev Sakharam Parkar v . Janu 
Naurji Hath (7) anti Bridhar Mcdlav- 
RAO Dhopakar V. Ganpati Banja Godsb 
(8) distinguished. 

Bengal Tenancy Act, Sch. Ill, Art. 3, 
has no application in a suit between two 
tenants unless the dispossession of the 
Plaintiff tenant can be attributed to the 
agency of the landlord . 

Haran Chandra * Babai v. Madan 
Mohan Barai (9) referred to. 

Semble : — One trespasser cannot odd to 

W I. L. R. 5 Cal. 684 (F. B.) (1880). 

IR/ T. L. R. 16 Cal 630 (1880) 

• 6) 22 C. W. W. 380 .P, O.) (1017). 

(7) L L. R. 36 Bom. 878 (F. B.) (IfilO). 

(8) I. L, R. 43 Rom. 660 (1918). 

|M 25 0. W, R.100 1020). 
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his oibn possession the previous independ- 
ent possession of Another trespasser; and 
when possession pusses from one trespasser 
to another, there is a constructive, even if a 
momentary, restoration of the true title 
to possession In view of this principle, 
even in a case to which Art . 142 applies, 
the Plaintiff is in time if he can show that 
the Defendant's possession commenced 
within twelve years of the suit. 

This was an appeal preferred on the 
lftth of March 1920, against the decree of 
Balm Debabrrta Mnkherjce, Officiating 
Subordinate Judge, 2nd Court of Zillali 
“Dacca, dated the 17lli of December 1919, 
affirming the decree of Babu Binhnu Pads 
RoV, Munsif, 1st Court at Munshigung, 
dated the 16th of January 1919. 

The facts of the case will appear from 
the judgment. 

Babus Joqesh Chandra Roy and Jahn- 
dra Nath Sanyal (for Bobu Sasadhar Hoy 
ID for the Appellanfs 

Babus Gunada Charan Sen and Bhupen- 
dra Chandra Gulia for the Respondent. 

The Judgment of the Court was as 
follows : — 

Richardson, J~ The Plaintiff in this 
second appeal seeks to recover possession 
of certain land which had been mortgaged 
to lnm by the Defendants Nos. 1 to 3 and* 
which ho had purchased at a sale held on 
the 17th July 1905, in execution of a 
decree on foot of ihe mortgage. The sale 
Was confirmed on the 18th August. On the 
15th December following, possession of 
the land was delivered to the Plaintiff, 
and the present suit was brought on the 
14th December 1917, that is, more than 
12 years aftelr the sale was confirmed, but 
just within 12 years of the date on which 
possession was delivered. The two Courts 
below have concurred in finding that' 
possession was delivered symbolically, or 


in other words, that the Plaintiff was 
given not actual but formal possession of 
the land. Both Courts have therefore 
concurred in rejecting the allegations of 
the Plaintiff that he obtained actual pos- 
session, that he took settlement of the 
land from the landlord and that- he had 
afterwards been in possession through 
burgadars until he was dispossessed by the 
Defendants in Magh 1318. 

The onlv Defendants who contested the 
suit were the Defendants Nos 7, 8 and 9 
who are the Appellants before us in this 
second .appeal. One of the defences 
which they set up was that the suit was 
barred by limitation, general and special 
Both Courts conclude, though their 
reasoning is somewhat different, that the 
defence of limitation is not tenable and 
there are therefore concurrent decrees in 
the Plaintiff’s favour 

The learned Vakil for the Appellant has 
contended that the present suit is out of 
time under Art. 138 of the Limitation 
Act and that the decisions of the Courts 
below are therefore erroneous. The argu- 
ment addressed to us makes it necessary 
to consider what in the circumstances is 
the appropriate rule of limitation. 

The Plaintiff, as we must assume, was 
never in actual possession, and of the three 
Appellants-Dcfendants the only Defendant 
who claims under the mortgagor Defend- 
ants Nos. 1 to 3 is the Defendant No. 7. 
The Defendants Nos. 8 and 9 set up an 
independent title derived from the land- 
lord by settlement in the year 1914. 

As to the Defendants Nos. 8 and 9, they 
were no parties to the mortgage suit or 
to the proceedings in execution of the 
decree in that suit. If therefore the law 
is correctly laid down in the case of 
Khiroda Kanta Roy v. Knshnudas Laha 
(1), Art. 138 of the Limitation Act has no 
m M 0. U. J. OT8 (1910). 
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application to the present suit as agaitost 
them Inasmuch as the Plaintiff ‘was 
never in actual possession, Art 142 ofetw 
have* no application, and the only other 
article oft' which these Defendants' can 
rely is the residuary Art. No. 144. 
Under that article the Burden was on 
them to show that they had been in pos- 
session of the' land adversely to the Plain- 
tiff foir twelve years before suit brought. 
Obviously they cannot establish anv sticb 
case. 

The learned Vakil for these Appellants 
has contended that because the Plaintiff 
came into Court asserting possession ob- 
tained and subsequent dispossession, there- 
fore he is bound by lus pleadings and 
must stand or fall under Art. 142. In 
support of that proposition he referred to 
the decisions of the Privy Council in 
Mohima Chandra Mozumdar v Mohesh 
Chandra Ncogy (2) and Dharam Kanta 
Lahiri Chowdhun v Gahar Ah Khan (3). 
But the nature of the title set up and the 
claim made by the Plaintiffs in those cases 
necessarily involved a previous actual pos- 
session and a subsequent dispossession by 
the Defendants. Such cases are very 
different from cases like the present. 
Here if the Plaintiff alleged that actual 
possession * was delivered to him by the 
Court, the Defendants successfully 
denied that allegation. Actual possession 
is not m the circumstances necessary to 
the Plaintiff’s success and we are at 
liberty to apply the rule of limitation ap- 
propriate to the fact found, namely, that 
he never had more than symbolical pos- 
session. 

I havq dealt with the point on the lines 
on which it was argued but I will add that 
in the view I should be disposed to take, 

(2) L. B. 1A L A. 2 n I •. c. I. h. It. 10 Cal 
47 « < 1888 ' 

i 8 i 17 o. w. It* o.j 


even if Art. 142 were applied,* the! Plain- 
tiff would still* succeed. In each of the 
cases cited' if it had first been shown that 
thfe*tiru* title was in the Plaintiffs and if 
.it had then been proved or admitted that 
the possession of the Defendant trespasser 
had commenced within the period of 12 
yeftrs 'before Suit, the Plaintiff would, [ 
think, have won. As I understand the 
principle applicable, one trespasser cannot 
add to his own possession the previous in- 
dependent possession of another trespasser. 
When the possession passes from the first 
to the second trespasser, there is a con- 
structive restoration, even if a momentary 
restoration, of the true title to possession. 
So here, it not being disputed that the 
true ’title is with the Plaintiff, the fact 
that the Defendants' possession com- 
menced within 12 years of the suit should 
entitle him; to succeed. 

In my Opinion, therefore, as against the 
Defendants Nos. 8 and 9 the suit is with- 
in time and the ajypeal, so far as they are 
concerned, must be dismissed. 

As to the Defendant No. 7 his case 
stands on a somewhat different footing. 
It is not very clear from the judgment of 
the Court below but we have been told by 
the learned Vakil *f<Jr , the Appellant, and 
the statement has not been controverted 
on the other side that the Defendant 
No. 7 claims the land or a share in the 
land through or under the Defendants 
Nos. 1 to 3. If that be so, then as against 
tins Defendant the article applicable would 
primd facie be Art. 138. The answer 
made for the Pisuntiff is that if the De- 
fendant No. 7 is actually or constructively 
a party to the decree in execution of 
which the land was sold then the Plaintiff 
is entitled as against him to treat the de- 
livery of symbolical possession m equiva- 
lent to the delivery of actual possession. 
In virtue of such possession the article 

£4 
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applicable ceases to be Art. 188 and be- 
comes Ait. 142, under whifeh the Plaintiff 
is in time. As authority for this position, 
reference has been made to the Full 
Bench decisions of this Court in Jagaban- 
dhu Mukherjt v. Ram Chandra Bysack (4) 
and Jagabandhu Mttter v. Purnanand 
Goswamt (5) and to the decision of the 
Privy Council in Thakttr Sri Sri Radha 
Knshna Chander'jee v Ram Bahadur (G). 

The learned Vakil for the Defendant 
No. 7 has endeavoured to escape from 
these lulings He has cited the cases of 
Mohadev Sakharam Parkar • v. Janu 
Naurp Hath (7) and Sndhar Mudlavrao 
Dhopakar v Ganpati Panja Godst (8) 
decided by the Bombay High Court. In 
those cases a distinction is drawn a*s re- 
gards the right of the purchaser at a sale 
in execution of immoveable property in 
certain circumstances to actual possession 
and in other circumstances to formal or 
symbolical possession. The view of the 
Bombay High Coiut seems to be that the 
decisions of this Court and of the Privy 
Council to which I have referred only ap- 
ply to those cases in which the purchaser 
at the auction sale is entitled m the cir- 
cumstances to delivery of formal posses- 
sion. This point, hcjwbver, does not ap- 
pear to have been raised m either of the 
Courts below. Its determination might 
well involve questions of fact which have 
not been investigated. There is no find- 
ing m the judgments of the Courts below 
as to the state of the possession at the time 
when possession was formally delivered to 
the Plaintiff We do not know whether 
there were or were not at that time any 
tenants on the land under the Defendants 

l4) T. L. B 6 Cal. 584 (F B ) 11880) 

(5) I. L B. 16 0*1. IW 088ft). 

16) 22 0. W. N. 880 (P. 0.) (I»17). 

<7i LLB.H6 Bom. 878 <F. B.) (1812) 

r 8) U B, 43 Bom 059(19)8). 


Nos. 1 ti> 3, and not bound by the decree 
against those Defendants in the mortgage 
suif. 

It is conceded that there is no authority 
In this Court for the distinction recognized 
in the Bombay cases and m the present 
case at any rate I am not prepared to 
consider whether any such distinction 
would be consistent with the view taken 
in decisions of this Court by which I am 
bound and which have received the ap- 
pioval of the Privy Council 

I hold that the suit as against Defen- 
dant No. 7 is within time inasmuch as it 
was brought within 12 years of the date 
on which formal possession was given to 
the Plaintiff. 

As a last resort the learned Vakil for 
the Appellant argued that his clients are 
entitled to the benefit of the limitation 
prescribed by Art 3 of Sell. Ill of the 
Bengal Tenancy Act As regards that 
argument it is sufficient to refer to the 
language of the article ’which gives the 
Plaintiff two years to recover possession 
of land which he claims as raiyat, the two 
years ^to be counted from the date on 
which the Plaintiff was dispossessed, and 
to add that the article must be read with 
reference to the facts of this case which 
I have already stated Nor can I see any 
ground in the judgments of the Courts 
below for the suggestion that lfl the Plain- 
tiff was ever dispossessed the landlord had 
anything to do with the matter It is 
familiar law that the article in question 
has no application in a suit between two 
tenants unless the dispossession of the 
Plaintiff tenant can be attributed to the 
agency of the landlord The cases on the 
subject will be found collected in Haran 
Chandra Barai v. Madan Mohhn Barai (9). 
For the reasons which I have en- 

* 


19) K 0. W. H. 103 (1920). 
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deavoured to give, mv view is that the 
appeal should he dismissed with costs. 
Stthrawardy, J — I agree. 

P. K. 0. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 927 ‘of 1920. 

T Arjun Chandra 

iardson, . Bhadra, Plaintiff, 

R AWARD Y, J. . „ , 

Appellant, 


Richardson, J. 
Buhrawardy, J. 
1922, 

Heard, 25, May. 
Judgment, 

15, June. 


, ’ “7 ' Kailas Ohakdra' Das 

Judgment and ors., Defendants, 

Jnne. Respondent 

Evidence Act (I of 1872 ), sec. 70, executant s ad- 
mitsion of his signature, r coupled with a denial vf 
the presence of attesting witnesses, if amounts to 
“ an admission of execution hy himself,” within the 
meaning of the section — “ Execution meaning of. 

In a suit for enforcing a simple mort- 
gage bond, the Defendant admitted his 
own signature on the bond but denied 
execution in the presence of attesting wit- 
nesses No attesting witness was exa- 
mined and the suit was dismissed on the 
ground that there was no reliable evidence 
to show that the bond was executed in the 
presence of two attesting witnesses * 


Held, per Richardson, J — That ay, 
admission of execution is sufficient proof 
as against . ; the party making the admission 
and dispenses with the necessity for call- 
ing an attesting witness or giving any 
other evidence . 


Nibaran v. Ram (5) and Satish v. 
Jogendra (4) followed 
JooENtfRA v. Nitai (3) referred to. 

But the case is different when the ad- 
mission of the signature is coupled with 
an express denial that the document was 

(3) 7 0. W N. 384 (1303) 

(4) I. L. R. 44 Cal. 345 ft. c, 20 C. W. N, 

1044 a»16), 

<$\ 92 O. W. N, 444 (19171, 


signed in the presence of the attesting 
witnesses . The policy of the law makes 
the ceremony of attestation essential to 
the validity of a mortgage instrument , and 
no admission of execution is effected under 
sec. 70 of the Evidence Act unless it 
amounts to mi acknowledgment of the for- 
mal validity of the instrument What 
the Defendant said in the present case 
amounted not so much to an admission of 
execution as a denial of execution. 

“ Execution ” of a document means 
something more than the mere signing by 
the party . It must certainly include 
delivery , and it also includes signing in 
the presence of witnesses where witnesses 
are necessary. 

Sihmct Patter v. Abdul Kadir (1) re- 
ferred to. 

Per Suhraw\rdy, J — Sec 70 of 
the Evidence Act qualifies see 68 of 
the Act but docs riot affect or control sec. 
59 of the Transfer of Property Act , which 
is a later enactment. Hence it follows 
that whatever may be the meaning , 
technical or ordinary , of the term 14 exe- 
cution,” the word isus K cd in sec 70 of the 
Evidence Act in the sense of due execution 
or execution in the way in which a parti- 
cular document is required to be executed f 
and admission of execution means execu- 
tion in the manner in which a document 
is required by lata to be executed . 

This was an appeal preferred on the 
12th of April 1920, against the decree of 
Babu Rajendra Lai Sadhu, Subordinate 
Judge of Zillah Jessore, dated the 22nd 
of December 1919, affirming the decree of 
Babu Jnanendra Nath Ghosh, Officiating 
Munsif, 3rd Court at Narail, dated the 
14th of December 1918. 

The facts of the case are briefly as fol- 
lows : — Plaintiff sued on a bond purport- 
ill U B. 98 L A. 21S : a. c. I, L. B. 86 Mad. 

807 1 10 0. W.N. 1008(1012). 
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mg to croate a simply mortgage as security 
for a loan. Before any witnesses were 
examined, the Defendant admitted his 
own signature on the bond but expressly 
denied execution in the presence of attest- 
ing witnesses and contended that it cohid 
not therefore take effect as a mortgage 
bond Evidence was adduced by the 
Plaintiff but no attesting witnesses were 
examined The inal Court dismissed the 
suit holding that the transaction was 
fraudulent and without consideration. 
The lower Appellate Court, however, held 
on the evidence that there was considera- 
tion for the bond and it was not a fraudu- 
lent document, but he dismissed the suit 
on the ground that there was no reliable, 
evidence to show that the bond was exe- 
cuted in the presence of two attesting wit- 
nesses Against this decision the present 
second appeal was preferred to the High 
Court. * 

Babu Prohash Chandra Pakrasi for the 
Appellant. 

Babu Narendra Kumar Bose for the 
Respondents. 

* X. 

The Judgment"' o‘f the Court was as 
follows : — 

Richardson, J. — This is a second ap- 
peal 

The Plaintiff who is the Appellant 
before us seeks to recover the amount due 
under a bond purporting to create a simple 
mortgage as security for a loan made by 
the Plaintiff to the Defendant. The 
plaint was filed moie than six years but 
less than twelve years after the date fixed 
for repayment 

The trial Court, holding that the tran- 
saction was fraudulent and collusive and 
without consideration, dismissed the suit. 

The learned Subordinate Judge in the 
lower .Appellate Cofirt fdund oh the evi- 
dence that there was consideration for 


the bond and that it was not a fraudu- 
lent and collusive document. He was of 
opinion, however, that there was no reli- 
able evidence to show that the bond was 
executed m the presence of two attesting 
v\ ltnesses and he accordingly confirmed the 
Munsif’s decree of dismissal. 

It appears that at the hearing in the 
trial Court before any witnesses were 
examined, the Defendant admitted his own 
signature on the bond/* but expressly 
denied execution m the presence of attest- 
ing witnesses. The entry in the order- 
bheet, under date 2nd December 1918. is 
as follows : — 

“ Parties ready, Defendant admits to 
have executed the bond but contends that 
it was not duly attested and so it cannot 
take effect as a mortgage bond. Plaintiff 
to adduce evidence.* * 

Evidence was adduced by the Plaintiff 
but no attesting witness was examined. 

The bond in. suit is one which under sec. 
59 of the Transfer of Property Act requir- 
ed attestation and on the face of it, it was 
duly signed by the mortgagor and attested 
by witnesses. It is settled law, however, 
that such an instrument is not duly exe- 
cuted and cannot operate as a mortgage or 
t create a charge unless it be m fact signed 
by the mortgagor in the presence of at 
least two attesting witnesses \Shamu 
Patter v. Abdul Kadif (1) and Ganga Pra- 
sad Singh v. Ishri Prosad (2)]. 

The short point arises, not apparently 
covered by authority, whether the De- 
fendant’s admission amounts to V w? a4- 
mission of execution by himself ” within 
the meaning of sec. 70 of the Evidence 
Act 

Under sec. 6$ of the Evidence Act, 

(1) U R. 39 I. A. 318 : *, c. h. R. 35 Mad. 

007 j. IQ 0. W. 1009 11912). 

2) b , H. 4* I. A. 94* V C. J. L. E. 46 Cal. 
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“ If a document is required by law to be 
attested, it shall not be used as evidence 
until one attesting witness at least has 
been called for the purpose of proving its 
execution, if there be an atttesting wit- 
ness alive and subject to the process of 
the Court and capable ol giving evidence. ° 
By sec. 71, “If the attesting witness 
denies or does not recollect the execution 
of the document, its execution may be 
proved by other evidence.* * 

But by sec. 70, “The admission of a 
party to an attested document of its exe- 
cution by himself shall be sufficient pioof 
of its execution as against him, though jt 
be a document required bv law to be 
attested.* ' 

It is not suggested on the pait of the 
Plaintiff that there was no attesting wit- 
ness available. The contention is that 
the Defendant’s admission is sufficient 
proof of the mortgage as against him and 
that the learned Subordinate Judge was 
wrong m holding that it was necessary 
to call an attesting witness or otherwise 
to prove attestation. • 

As to the cases to which reference was 
made in the argument the dictum m 
Jogcndra Nath Mukhapadhaya v. Nitai 
Churn Bundapadhaya (3) has not been fol- 
lowed. The learned Judges (Banesjee 
and Geidt, JJ.) seem to have been of opi- 
nion that an admission within sec. 70 of 
the Evidence Act would not dispense with 
independent proof of attestation. But 
the case went off on the finding of fact 
that the instrument had been duly attest- 
ed, and in Satish Chandra M%tra v. Jogen- 
dra Nath Mahala Navis (4), Woodroffe, 
J., took occasion by way of observation, 
to express his disagreement with the view 
of the learned Judges. 41 That decision/’ 

18) 7 W, ft. 884 (1908). ^ 

14) I. L. ft. 44 0*1, 846 i 8. 0. 20 0. W. ft, 
*044 f 1*10)* 


he said, “ is open to this construction that 
oven when the executant admits execu- 
tion his admission is pioof of execution of 
signing only and does not dispense with 
proof of attestation as against him If 
tins be the meaning of that judgment, 
I am unable to agree with it, as 1 think 
that the admission ol the executant has 
the effect of dispensing with the proof of 
attestation as against him. For if the 
admission of execution is tp be understood 
only m the* sense of admission of signing, 
then theio was no necessity for sec. 70 at 
all, regard being had to the general provi- 
sions of the Evidence Act relating to ad- 
missions. Tins is also indicated by the 
last words of sec. 7(5, “ though it be a 
document required by law to be attested.’* 

In Nibaran Chandra Sen v. Iiam Chan- 
dra (5), N Oliatteijea, J. and myself 
held, in accordance with the dictum of 
Woodroffe, J , that an admission of exe- 
cution was sufficient pioof as against the 
paily making the admission and dispensed 
with the necessity foi calling an attesting 
witness or giving any other evidence. 
Bui the admission there was an admission 
of execution plaiji and simple, capable of 
being construed avtui admission of due 
execution in the presence of the attesting 
witnesses. 

The case is different when the admis- 
sion of the signature is coupled with an 
express denial that the document was 
signed m the presence of the attesting wit- 
nesses. The policy of the law makes the 
ceremony of attestation essential to the 
validity of a mortgage instrument. 
Where the mortgagor, depiei* his signature 
it is not sufficient to prove tbq fiand-wirit- 
mg. It must also be proved that he affixed 
his signature in the presence of the attest- 
ing yyitnesses. 

Returning tpthe Evidence Act, sec. 70, 
^>22 <»171 
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I have little doubt that the words 1 * the 
admission of a party to an attested docu- 
ment ’ ' mean the admission of a party to 
a document which is on the face of it an 
attested document. To say that they 
mean the admission of a party to a docu- 
ment which is proved or admitted to be an 
attested document (that is, proved or 
admitted independently of the admission 
of execution) makes the section, as Wood- 
roffe, J , points out, meaningless 01 
superfluous Attestation car? hardly be 
proved or admitted without proof or ad- 
mission of the signature attested. On the 
other hand, the concluding words " though 
it be a document- required by law to be 
attested ” may be understood as referring 
back to sec 68 The admission of execu- 
tion by -a party to an attested document 
is to be sufficient proof of ifs execution as 
against him and the requirement of sec 
68 that an attesting witness must be called 
u dispensed with These provisions m 
the Evidence Act deal with the method of 
proof But the force of the word “ execu- 
tion ” has still to be considered and in my 
opinion no admission of execution is effec- 
tual under sec 70 unless: it amounts to an 
acknowledgment of" the formal validity 
of the instrument. What the Defendant 
said in the present case amounts not bo 
much to an admission of execution as a 
denial of execution. 

In Wharton's Law Lexicon, the execu- 
tion of deeds is defined as “the signing, 
sealing and delivering of them by the 
parties as their own acts and deeds in the 
presence of witnesses/ ’ and a similar ex- 
planation is given in regard to the execu- 
tion of Wills. 

In the Oxford Dictionary, the meaning 
attributed to the verb “ execute" in the 
present connection is, "to go through the 
formalities necessary to the validity of (a 
act, e.g., a bequest, agreement, 


mortgage, etc.) Hence to complete or 
give validity to (the istrument by which 
such act is effected) bV performing what- 
the law requires to be done as by sign- 
ing, sealing, etc 

Sealing is not generally speaking 
necessary in India but the execution of a 
document must still oeco something more 
than the meie signing by the party. It 
must certainly include delivery, and I 
think it also includes signing m the pre- 
sence of witnesses, where witnesses are 
necessary • In dec 71, for instance, prov- 
ing execution includes proof of the neces- 
sary f ormahties 

It may be said that the expression used 
in sec 70 is “ execution bv himself ” The 
added words “ by himself ” seem to me to 
make no difference The word used is 
“ execution ” and not “ signature ” Sec 
GO winch deals with the case where no at- 
testing witness is available, speaks of “ the 
signature of the penoi executing the 
document 

Where the admission of execution is 
unqualified it may well be equivalent to 
an admission of due execution or a waiver 
of proof of due execution within sec. 70. 
But the carefully guarded statement 
which the Defendant made m the present 
case does not in my opinion entitle the 
Plaintiff to the benefit of sec 70 It was 
said that it w as hard on the Plaintiff that 
a mere technicality should deprive him of 
his money. On the merits, however, the 
Courts below took different sides and 
though we have no jurisdiction to question, 
and I do not question, the finding of the 
learned Subordinate Judge, that the 
merits lie with the Plaintiff, the principle 
still is that formalities imposed by the 
law as barriers against perjury and 
irdud, Shamu Patter v. Abdul Kadir (1) 

{1} L B. 88 1. A. 218, 928 : «. c. t. L. B. 86 
Mad. 601 : 16 0. W. N. 1000 (1912). 
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must be strictly obseived It is the Plain- 
tiff’s own fault that he did not call an at- 
testing witness to meet the Defendant’s 
challenge of the attestation of the docu- 
ment 

In the result, I would confirm the 
decrees of the Courts below and dismiss 
this appeal. As to cost I am not sure 
that we ousiht not to follow the ordinary 
mle but the order w T e make is that there 
should bo no costa of this appeal 

Suhrawardy, J. — I am of the same opi- 
nion ^ec* 50 of the Tiansfer of Property 
Act requires that a mortgage bond must 
be attested Sec 68 ot the Evidence Act 
provides for the mode of proof of a docu- 
ment required bv law to be attested Sec 
70 of the* Evidence Act provides an excep- 
tion or proviso to the general rule of pro- 
cedure laid down in sec 68, viz., where 
the executant admits that a document was 
executed by him, i e , executed according 
to law . no fuither proof of execution is 
necessary Sec 70 of the Evidence Act 
thus qualifies sec 68 of the Act but does 
not affect oi control sec. 59 of tire Transfer 
of Property Act which is a later enact- 
ment Hence it follows that whatever 
may be the meaning, technical or ordi- 
nary, of the term 1 execution,’ the word is 
used m sec. 70 of the Evidence Act in 
the sense of due execution or execution in 
the way in which a particular document is 
required to be executed. The admission, 
therefore, as contemplated in sec. 70, is 
admission of execution in the manner in 
which a document required by law to be 
attested is to be executed. 

In this view of the law, I agree with 
the conclusion arrived at by my learned 
brother and dismiss this appeal. 

J. N, R. Appeal dismissed . 


(CRIMINAL RE VISIONAL JURISDICTION.] 
Rev. No. 787 of 1922. 

Abuot Mondal and or*., 
2nd party, Petitioner*, 


Newbould, J. 
Suhbawardy, J. 
' 1922, 

22, November. 


v . 


Babu Rai and ors,, 1st 
party, Opposite Party. 
Criminal Procedure Code (Act V of 1898), stc. 
14&i Magistrate in declaring possession^ if can ques- 
tion validity of a Civil Court decree — Symbolical 
possession , value of y m such pi oceedmg. 

B obtained a decree against A in a Civil 
Court and got symbolical possession; of cer- 


tain land in execution of the decree. In 
a subsequent proceeding between the 
parties under sec. 145 , Criminal Procedure 
Code , the Magistrate declared possession 
with A thinking that the Citil Court de- 
cree could be ignored the said Civil 
Cburt had no jurisdiction over the land 
and because the delivery of possession was 
symbolical: 

Held — That m a proceeding under sec. 
145, Cr P. C , the Magistrate could not go 
behind the decision B of the Civil Court in 
the matter and could not ignore the de- 
cree though the Court passing the decree 
had no jurisdiction over the land. Also 
when the decree was inter partes, it was 
immaterial that the delivery of possession 
was symbolical only . 

This was a Rule granted under sec. 107 
of the Government of India Act, against 
* an order of Mr S C. Chatterjee, Sub-Divi- 
sional Magistrate of Bankura, dated the 
8th August 1922, in a proceeding under 
sec. 145 of the Code of Criminal Procedure. 

The facts of the case were as follows : — 
In the settlement fecord-of-righta certain 
lands were recorded to be in the possession 
of the Opposite Party. But subsequent 
to the publication of the record-of-rights 
the Petitioners obtained a decree against 
the Opposite Party in the Court of the 
^ Subordinate Judge of Purulia and in exe- 
cution of that decree, they were j mb in 
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symbolical possession of Uae disputed land. 
In a subsequent proceeding between the 
parties under sec. 145 of the Criminal Pro- 
cedure Code, the Sub-Divisional Magistrate 
of Bankura passed the. following order 
“The dispute has a long history As 
early as 1323 B S. there was a criminal 
case about this land in which Basu Rai 
was the complainrnt and Madhu Mondal 
and others of the second party were fined 
This was followed by a damage suit by 
Basu Rai which was decreed and the ap- 
peal of the second party dismissed. 

Then there was a civil suit instituted by 
Madhu Mondal and others in the Court 
of the Subordinate Judge of Purulia, 
which was decreed m their favour and 
against Basu Rai The latter fought up 
to the High Court but to tio effect. 

Basu Rai, however, has got pOrcha^ 
dining recent settlement and it appears 
from the order of the Superintendent of 
Survey, Purulia, (before whom Madhu 
Mondal and others fifed a decree) that the 
disputed land appertains to mauzi ITpar- 
gara village, Bankura District. I am 
therefore of opinion that the decree of the 
Subordinate Judge of Purulia in respect of 
lands situated outsvlq bis territorial juris- 
diction is of no vahlc.* 

Tt appears that during recent settlement 
operation m this District' the first party 
weie found in possession and obtained 
parches which have been finally published 
I rely on this and find Basu Rai and others 
m possession of the disputed land and de- 
clare them to be m possession and herein 
forbid' all disturbance of the same. 

I also direct the Second party to pa\ 
R8 15 fifteen as costs of this case to the 
first party/' 

Agairst the above order the Petitioners 
m6v&d the High Court and obtained the 
present Rule. ^ 

Bobus Marmatho Noth Mctokherjo# and 


WEEKLY NOTE#. 

Harendra Kumar Sarbadhikary for the 
Petitioners. 

Da.hu Narendra Kumar Bose for the 
Opposite Party No. 1. 

The Judgment qf the Court was as 
follows : — 

This Rule is directed against an order 
of the Sub-Divisional Magistrate of 
Bankura declaring the first party, the 
Opposite Tarty before us, to be in posses- 
sion of certain lands under sec 145, Or. 
P C. The Magistrate has passed his 
order on the record-of-rights published in 
the Settlement proceedings which recorded 
the possession of this party But subse- 
quent to tho publication of this tree ird-of- 
ughts, it appears that the second party 
who are the Petitioners before us obtained 
a decree against the first party in the 
Court of the Subordinate Judge of Purulia 
and in execution of that decree they were 
put in possession of the disputed land. 
This Court has repeatedly held that m a 
ptoeeeding under sec 145, Cr P C., the 
Magistrate cannot go behind tho decision 
of the Civil Court in the matter The 
Magistrate here lias erred m thinking that 
the decree can he ignored because the 
Subordinate Judge of Purulia had no 
jurisdiction over this land and because the 
delivery of possession was symbolical, ft 
, is not for the Magistral e to question the 
Validity of a decree that has not been set 
aside by a competent Court. Also When 
the decree is inter partes it is immaterial 
whether the delivery of possession, is sym- 
bolical or not We hold that in this case 
in disregarding this* delivery of possession 
the Magistrate acted with gross irregularity 
and in a manner that was likely to cause 
a failure of Justice. 

We accordingly make this Rule absolute 
and set aside the order of the Magistrate 
declaring the first party to be in possession 

J. N. R, Rule made absolute. 
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[Appbal i 
Lord Puillimokb. 
Lord ('arson. 

Sir John Edqe. 

1922, 

Heard, 8 and 

9, May. 
Judgment, 81, May. J 
Hindu In tv — Mtt(tk*hon 
of aliv nation — Lvgnl »\ 
hunted mnu r, when t'ohd 


>m Patna. J 

Ramsumran Prasad 
and a nr., Appellants, 
v . 

Musammat Shyam 
Kuhabi and ors., 
Respondents. 

t — Wvwfitib estate— Power 
eeem ty — Com prom i »e hy 


The necessity for whit h a Hindu woman 
in possission of properly as a hnuttd owner 
can alienate such property docs'nol mean 
actual compulsion , but the hind of pressure 
which law recognises as serious and suffi- 


cient . 


.4 compromise made bona, fide for the 
benefit of the estate and not for the per- 
sonal advantage of the limited owner will 
bind the reversioner just as much as a 
decree on contest. 


jMohumjra Nath Biawvs r Suaksln- 
klssa Khutm (5) approved. 

Kataaiv Nviohivr v. Tim Rajvh of 
Sul vagi kg \ (1), Tarixfm Churn Uan- 
CiOOLY V . \\A lb ON & Co. (2), IyHUNKT LAL 
? (Iomkd Krishna Narain (3) and Imrit 
Ku.muti v Poor Narvik Singh (1) re- 
ferred to. 

Tins was an appeal against the dcciee 
oi the Cuui t of Judicature at Patna, 
dated the 9th August 1918, which affirmed 
the decree of the Subordinate Judge of 
Daibhunga, dated the 21st December 1914 
and made in Suit No. 277 of 1912. 

The said suit was brought by the pre- 
sent Appellants who were the reversionary 
heirs to the estate of the late husband of 


(1) 9 M 1 A 539 (1863). 

121 U W . R. Civ R. 413 (1869), 

(By L. B, 38 I. A. 87 : ■. o. 15 C W, N. 545 
(1911). 

(4) 6 C. L. B. 7fl <1880). 

(5) 21 C. b. J. 157 (1914). 


the fust Defendant loi a declaration of 
their lights as such ui cut am propeily as 
forming part ol his estate, and tor othei 
leiief. 

. The dotuvs of the Indian Comls woio 
against I he Plaintiffs who piefcned the 
present appeal. 

The first Respondent was the widow of 
Bnj Mohan Lai who died without issue on 
22nd December 189*5 and the Appellants 
w ere the neatest male heirs oi* the said de- 
ceased entitled to succeed to his estate on 
the death of the widow The said paities 
were Hindus and it had been concurrently 
found that they weie governed by the 
Mitaksluua law r of Benares 

The/juestion on the appeal w as as to the 
validity against the Appellants of a tran- 
saction (described below) by the widow 
in respect of part of Brij Mohan’ s-ostate 
in favour oi others of the Respondents. 
The case for the Appellants was that the 
said transaction was beyond the power of 
a widow in possessor of her husband’* 
estate. 


Bnj Mohan Lai held two mortgages on 
the property now in question from the 
second and third Respondents who cove- 
nanted that it was unencumbeied There 
proved, however, to be*- an outstanding 
charge m favour of Raja Rameswar 
Singh In 1895 Bnj Mohan Lai brought 
• a suit for sale on lus mortgages against 
the mortgagors and the said Raja. He 
died on 22nd December 1895 pending the 
suit w Inch was continued bv the present 
first Respondent as his representative. 
In 19(Ji after the decision on appeal of 
Sham Kuman v Raja Rameswar (6). 
a final decree was passed for the Plain! ift 
against the mortgagors but it was thereby 
declared that the Raja’s charge was en- 
titled to priority. 

, Under the said decree the present first 
(6) h . B. 31 I. A. 170. ». C. 8 C. W, N. 786 


(1904), 


35 
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liespomloni discbaiged the piior ewcum- 
biance by a payment oi Km. 25,000 and 
then obtained a final order for sale of the 
moilgage piemises as unencumbered pro- 
peity to i online the sum of Ha 1,41,950 
thou due undei the dccieo The sale was 
held on the 20th Juno 1912 and the pie- 
sent fh-.t Despondent having obtained 
leave to hid t lineal became the pm chaser 
for the Mini of I\m 05,075 of the thirteen 
mouzas which constituted the mortgage 
piopeitus Time remained* a sum of 
Ks 70,000 due by the moitgagors Then 
followed the fiaiisaction to which the pre- 
sent suit i elated — the effect of winch 
(shoillv stated) was that the widow gave up 
the land (or Its 60,000 and i cleaned ah 
t lit' balance of the deeietal debt foi a 
mortgage of IP 5,000 

Meanwhile on the 23id August 1912 
the piesent Appellants instituted m the 
said^subordmate Point the present suit 
against the widow, Defendant No. 1, the 
judgmnit-dehtois, I )efeudants Nos 2 and 3 
and the purchaser, Defendants Nos 4-11 
In tlmr plaint they set out the facts ot 
the ease and piaved that the order enter- 
ing up satisfaction be \aeated and then 
lights should be deelaietl and asked foi an 
injunction and tor tmtlier and othei 
id let 

On the 2 1st Decemhei 1911, the Sub- 
ordinate Judge delnered his judgment and 
passed a denoe dismissing the suit. lb j 
thought that the Plaintiffs had not made 
out then claim Jle was of opinion, and 
the High Point agro\d, that the widow’s 
mam idea was to spaie as tar as possible 
the judgment-debtor He. adds, bow- 
r\ei * “In ojder to establish that the 
Plaintiffs have a rigid to come, they aie 
bound to show that proceedings weie 
sliam and <auied on for the purpose 
dost t o) mg their lights,” and tills he finds 
had not been pioved. 


Kumari. 

Against the said deeiee (he piesent Ap- 
pellants prefemd an appeal to the High 
Court, hut the same was dismissed by a 
decree, dated the 9th August 1918 

On the said appeal, Mr Justice Iloe 
deliveicd the leading judgment. He said • 
“ Tlie whole question seems to me to bo 
one of bin den of proof," and lie came to 
the conclusion on the authority of the eases 
cited that the burden of proof was on the 
Plaintiffs to allow that the “ compromise ” 
entered into bv the widow w T as enteied 
into coll usivcly for the purpose of confei- 
nng upon heiself benefit at the expense 
of tlie estate and ilia! they had failed to 
discharge such burden 

Against the said decree of the Ihgh 
Court the present appeal w r as pref cried l>\ 
the Plaintiffs m the culinary couiec. 

Messrs DcUnnjlhcr , K. C and Ken- 
worthy Brown for the Appellants — 
On the pmchase bv the wudow of tlie 
Milages they became immoveable piopcilv 
m which the icversioncrs wcic entitled 
to share. She had no light to have it 
eon vn ted into money winch she might 
dissipate. Puither the puce obtained foi 
the tillages on i e-sale would have been 
greater had she waited for a better 
maiket. 

The widow had no power to compro- 
mise. 

Imrit Konwnr v Hoop Narain Singh 
(1) and Kanhanja Lai v. Kishon Lai (7). 

The case of Khunni Lai v. Gobiud 
Krishna Narain (3) is not ail authority on 
the widow’s power of compromise for 
the anangement then upheld did not 
operate as ail alienation. Tarinec ('hum 
Gangooly v 1 Yalson d Co (21 and Baboo 

(2) 12 W. R. Civ. B. 413 (1869\ 

(3) L. R. 38 I. A. 87 : 8. d. 15 0. W. N. 545 
(HUD/ 

(41 6 C. L. R. 76 (1880). 

( 7 ) I. L. R. 38 AH. 87» (1916). 
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Lcluij 1U> \f \ Baboo Mali tab C It and (8) 
refer lo compromises snn< tinned undo! sec. 
811 of the Civil I bored lire Code of 1882 
The piosent case is not so much a com- 
promise of a money claim as an alienation 
of immoveable piopeify which the widow 
had obtained 

In Mohauha Xath Bi$ica<t*\ Shan - 
suimnsa hhalum (5) the view of the High 
Court was no doubt adverse lo my con- 
tention but the Couit was constrained to 
take that view through a misunderstand- 
ing of the decision in Kltuinu Lai v. 
Oobnul Knshna Nat am (\i) 

K\on if a compromise is possible this 
one was not tor the benefit of the estate, 
for admittedly the v idol’s motive was to 
benefit her pool relations 

Mi Dunne, I\ ( 1 (with lmn Mt H N. 
S('n ) loi the Respondent No 1 

Referred to - Maine’s Hindu Law, 
paras (121-025 
He was stopped 

Mi 1 Majid 1 or the Respondent No. 1 
was not called upon 

Then Lordships’ Ji domra t waS deli- 
vered by 

Lord PinnniMORi 1 — The ques.’ion rais- 
ed on this appeal is whether the lever- 
sionar\ liens of one JJnj Mohan Lai can 
jeeover possession of ceitam properly 
which is said to have been alienated by Ills 
widow ns one of the terms of a compro- 
mise of litigation originally brought by 
Biij Mohan Lai and continued by his 
widow after his death Lie had begun 
the suit on the 18t.h July 1895, and died 
on the 22nd December The suit was 
brought to enforce two mortgage bonds. 
There was a claim b\ a juior mortgagee 

(3) L R 31 I. A, 87 . s, c. 15 C. W N. 545 
[19111 

IB) 21 C. h J. U»7 (1914). 

(8) 14 M, I A 393 at p. 399 (18715 


winch event mfllv came up before this 
Hoard, and resulted m a decree which was 
generally favouiable to the widow, but 
i eq lined her to pay into Court a consider- 
able sum to the credit of this fust mort- 
gagee. She paid this, and 1 bon proceed- 
ed to execute a decree for lecovei y of what 
was due to her on the moil gage bond 5 ?, 
whyh was a aeei I a mod bv the deciee to be 
the yum of Rs 141,959 Six of tiro pro- 
perties weie then put up for auction on 
the 20(li , I une 19J2, the widow having 
leave to bid* and sire bought them foi the 
sum of Rs (55,07*) Thereupon the judg- 
ment-debtors filed a petition u\ objection 
to file sale, and the widow came to the 
compromise which is now impeached. 

By this compromise she agreed that the 
sale of the six properties should be set 
aside, and that the judgment^IebtorR 
should be allowed to sell them again to 
ceitam proposed purchasers foi a sum 
■total of Rs 00, 000 to be paid over to hei 
It was fmthei piotidod that the two 
other properties should be hois to sell and 
make what she could of. them, it being 
estimated that she would piobablv ob- 
tain Rs 5,000 The lest ol the debt, 
Rs. 70,259, was i omitted 

The reversioners, hearing of fins tran- 
saction, applied for leave to intervene in 
the suit and oppose, but were refused, 
all their Slights being reserved. There- 
upon the present suit was instituted by 
them, praying that the order entering 
satisfaction of the judgment debts should 
be vacated, for a , dci laration of their 
rights and for an injunction and Rutlier 
or other relief Thev sard that the ^ale 
was fraudulent, collusive and illegal. 

The widow, tire judgment-debtors and 
the purchasers from the judgment -dob 3 4 ors 
all appeared and defended. One of the 
points set up on behall of the Defendants 
was that the widow’s husband’s family 
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was governed by the Mithila School of 
Hindu law, which gives larger powers to 
a Hindu woman when an estate la vested 
in her than she gets under the Mitak- 
shaia Tins was negatived by both 
Couits — and need not now he considered 

On the othei hand, both Couits have 
tound that there was no fraud ot collusion, 
and have taken the Mew* that the com- 
promise should stand, and have dismissed 
the suit The pimeipal giound on which 
the supposed fraud rested was that the 
properties udeased being worth consider - 
ably moio than Bs GC,000, the pur- 
chasers from the judgment-debtors »had 
obtained vei\ advantageous birgnins, and 
that one of these purchasers was the 
widow’s brother Loth Couits, how- 
ex er, having negatived fiaud, it would ie- 
quiire an exceptionally strong case to 
induce this Board to take a oontiaiy view t 
and indeed the Appellants have not ven- 
tured to question this part of the decision. 

The points fm thereto he decided aic, 
first of all, whether the widow or anvonc 
holding what is known aft a Hindu 
woman’s estate, e peciallv perhaps if that 
estate consists of immoveable property, 
can compromise in mv ciiemnstances, 
and secondly, whether this compromise 
is sufficiently reasonable foi the Courts to 
allow it to stand. 

Then Lordships have boon muted in 
an elaborate aigumont which has levicw 
cd all the authorities to hold either that 
there is no such powei of compromise at 
all, or that a compromise which results 
m the surrender of land must he treated 
on the footing that such an alienation is 
on the same footing with other alienations 
oi land which the holder of a Hindu 
woman’s estate can make, namely, that 
thev are justifiable by necessity and neces- 
sity onlv. 

It should he observed in limine that 


Kim \ni. 

(lie woid necessity, when used in this con- 
nection, has a somewhat special, almost 
technical, meaning A widow can alien- 
ate if there are no other means available 
foi the obligatory ceremonies to secuie 
the Ve|X)se of the soul ot her husband A 
holdei of a Hindu woman’s estate can in 
some circumstances alienate immovenbL 
propei tv to pav the last ownei’s debts, or 
(it theie is no other mailable source of 
supply) toi hei ov\n or infant children’s 
maintenance Necessity dues not mean 
actual compulsion, hut the kind oi picssme 
which the law recognises as sciious and 
sufficient 

Boating flus in mind then Lordships 
will proceed to consider whether an alie- 
nation, which is the lesult of a compio- 
m iso or the mode b\ which a compromise 
is earned into effect, should, it fhe com- 
jiromise he leasonahle and prudent, and 
lor the interest of the estate fall withm 
the power of the holder ot a Hindu 
woman’s estate, either as being an alien- 
ation which is to be deemed to he induced 
bv necessity, or as being m a parallel posi- 
tion to an alienation induced b\ necessity 
It ma> be observed at once that the argu- 
ment which would refuse authority to 
compromise jn am ease would have \eiv 
extreme consequences A Hindu woman 
might he party to a litigation concerning 
considerable immoveable property, might 
be successful in the fust Couit and he 
threatened with an appeal, and have then 
a suggestion from the adversary that it 
she would part v\ ith a single item of pio- 
pert v or a feu r bigluis he would let the 
judgment stand. She would have, it the 
argument were sound, to refuse the sug- 
gested compromise, and he prepared to 
tight the case up to the "Pi ivy Council. 
Or it might be put m another way. Her 
opponent could rtevMr suggest a com pi o- 
lnibe, because he would know that unv 
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compromise would be upset It would 
be very undcsnable m the interests of 
property owners that tins cxheme doctrine 
should be upheld and their Loidships, 
alter consideration of the authorities that 
have been cited to them, aie glad to find 
that they are not duvcn to am such ex- 
tieme position 

The case of Katama Natch tar v The 
Pmjah of Shinujunqa (1), decided m 1KGL 
which has been bi ought to then Loid- 
sli ipB* notice, has no dneci Inal mg upon 
the point now to he discussed, but it is 
perhaps useful as an intiodtii torv state- 
ment. Their Loidships theic'held that 
a decree faiilv and propeilv obtained 
against a widow binds the succeed 1 ng 
hens because the whole ^‘ale is lor the 
time vested m liei , ahsolutch lor some 
pui|vosos, though in some lcspect-. lor a 
qualified mtei est, and because until lier 
death it could nit be asmtamed who 
would be entitled to seeccod (p 001). 

In Tanner C hum (hmgoohj v 11 atson 
d Co, (2), decided in IftOt), the High 
(’our l at Calcutta had to deal with the 
case of a widow who was undei a^e and 
had a nunoV son and the judge a held that 
it she was propeilv lepteserled m the 
suit they must fieat the nrttci as stand- 
ing pieciselv as if she laid been ot age, 
and had acted on hei own hehalt, that 
it was eironcous to look mam the Itansac- 
tion simply as an alienation by her, and 
tliat she had lull power to eoripionnse a 
suit or even to- ha\e enteied into n com- 
jwomise before the suit was hi ought 

Tn Khunm Lai v Gobuul Kiwhna 
Naram (3), decided m 1911, an agreement 
of compromise was made between the 
daughters of the pie-deceased son of n 

m 9 M. T. A. 539 11*03'. 

(2) 12 W, R. Civ. 11. 413 tl«09). 

(3) L. R. 38 I. A. 87 : 8. 0. 15 C. W. N. 5*5 

11911). ' 


Kumari. 

corner! fiom # Iluulmsm to ATahonm- 
damsm, and Ins heir-at-law, by which the 
piopeily was divided into certain shares 
between the daughters and the alleged 
hen -at -la w Aftei the death of the 
daughters, the hens m revel sum claimed 
the estate against the denvative pur- 
chaseifl liom the hen-ut-law , putting tin u 
case in tins wav, that the heir-at-law A 
title came under an alienation made by 
the (langhlris without justifying neces- 
sifv, and that therefore neither lie nor 
Ins domain e pm chasers could hold the 
propei tv This Boaid held that the 
compromise on its tine construction did 
not mean an alienation, and that it was 
not light to say that the hen-at-lavv oi 
the derivative purchasers demvd a title 
fiom the daughteis It is obvious that to 
put it as the Respondents in that c^ye did, 
that the piuchasers derived title fiom the 
daughteis, was begging the question. 
The pi opei ty belonged to one or other, or 
possibly both, of t|ie paities to the dis- 
pute, and the compromise pioceeded upon 
the footing that it was unceilam m which 
oi them the title was As then Loidslnps 
put it, it was based on the assumption 
that there was an antecedent title of some 
kind in the parlies* gud the agreement 
acknowledged and defined what that title 
was. 

It was contended in the piesent appeal 
that this Board had laid down in the case 
of Imnt Konu'iu v. Hoop Naram Singh 
(t), decided in IMO, “that it is eleai 
that daughteis could not be bound by a 
compromise mad# by the widow under 
any encumbrances M , but it must be re- 
membered what that case really waa In 
a dispute between a peison claiming to be 
an adopted son of the previous owner and 
the widow and her daughters who would 
have titles after her, the widow gave up 
14 0 C. h R 76 (18K)), 
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her daughters' rights in (Consideration of 
her own remaining practically unimpair- 
ed. Such a compromise obviously could 
no< stand; indeed it is not a compromise 
at all If the language in the sentence 
quoted is rather wide, no one (refen mg 
to the ease m full could be misled by it 
Their Lordships are of opinion that 
the tine dot tune is laid down in M alien - 
dra Nath Biswas v Shansunnessa Kha- 
tum (5), decided in 1911 A compromise 
made bond fide for the benefit of the 
estate and not for the personal advantage 
of the limited owner will bind the re\ei- 
Moner quite as much as a decree cm con- 
test. 

This being so, tbeir Lordships proceed 
to enquire wind her this compromise is one 
that can he sup|>oi(ed on these principles. 
At tire outset it is a startling one. As- 
suming, sir upon the whole appears to be 
the ease, that the two reserved properties 
were worth the Us. 5,000 lor which they 
were to stand, the, widow took for the 
estate Us. 00,000, plus Us. 5,000, or 
Us 71,000 m all, and gave up all but as 
much, Us 70,950 Moreover, Iter |>eti- 
lion to the Com! presented m pursuance 
of the compromise in order to effect the 
necessary entires xm the Court regisiei, 
states, and the widow herself has stated 
in evidence, that one of hoi motives was 
the fact that the judgment-debtors weie 
related to her and belonged to a respect- 
able family, which she did not wish ab- 
solutely to impoverish, and that she gate 
up her rights after an entreaty by one of 
the judgment-debtors, nvho said that he 
had no pioperty left. On the other hand, 
it does not appear that the judgment- 
debtor or debtors had any available pro- 
perty; one 1 was said to have nothing but 
the house he lived m, which was itself 
encumbered. 

(6, 21 C. L. J. 157il9U\ 


Kl MARI. 

Then comes the question, what was 
the Milne of the property released? ]t 
would have been easy for either party to 
lane produced evidence neatly conclusive 
upon this point, hut they have failed to 
do so, and the C 'units have been left to a 
seiios of inferences. The sub-sales wcio 
ioi Rs 09,000, and if we are to take if 
that thoie was no fiuud, it is reasonable 
to suppose that this would be the full 
value, not perhaps as between willing pm- 
el insets and willing sellers if an undis- 
puted title were convened but very likely 
as much as the jndow would have realized 
>f she had le-sold. and it this he the ease. 

" J !. <,ult sho ,lilR fU'en up is Its 0,000 
While, ihoteloie, giving all weight as 
■lgamsl the validity of the compromise to 
1,10 P° ,nt the w blow was paOiallv 
aeluated by motives which, however 
laudahlo m themselves, did not entitle tier 
to give up propet ty m winch she had onlv 
a partial liiloiest, their Loidsh.p, do not 
M‘e that a concession of Rs ,‘5,000 out of 
Ivs 1)0,000 to lm\ off the opposition of the 
| u dement -debtors, wlnyli had civsfallize.l 
into a. pel it ion of objection, was otheiwise 
than leasonahle 

Ruigatnn m respect of (Ins very sub- 
|eet-malter had aheudy once taken the 
widow to the Pmv Conned, and though 
the oh lections of the judgmont-debtois 
uoio of the stock kind and not likely to 
ptevail, still with judgment -debtors who 
Imd little, or not lung to lose it was likely 
that then objections would have been 
valued as far as the High Court. 

Tbeii Loidships do not find it necessary 
to consider whether the judgment of the 
High Court, in so far as it places the 
bm den of pi oof upon the present Appel- 
lants, is absolutely and without qualifica- 
tion sound , but upon the facts found by 
i>o(h Courts in India they agree in the 
conclusion to winch those Courts came. 
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One fmtlior obscnation should be made. 
It was suggested in argument for the Ap- 
pellants that theie was a gieater sanctity 
in immoveable than m moveable property 
forming the estate of a deceased Hindu. 
II this be the ease, as to which then Loid- 
ships do not find it necessary to pro- 
nounce, it w'ould be earning technicality 
to an excess to consider tins property as 
immoveable pi open ty In the hands of 
the deceased and in the hands of the 
widow’ till the sale it was money secured 
l) v a moitgage on immoveable piopcrtv. 
For a. very hi icf pound It might be said 
that the widow had com cited the pro- 
pel ty by her purchase at the sale; but 
even tins can baldly he said The sale 
had not been eonfiimed and the compro- 
mise was upon the veiv point wdiether it 
should bo confirmed that n, whether the 
piopeilv should he converted In these 
ciicuinsf Alices then* is no substance in the 
suggestion th.it the c ompiomiso is more 
difficult to uphold because it icsulted m 
an alienation of immoveable lather than 
of moveable proprily 

Then Loidslups will theiefoie humbly 
ad\iso His Majesty that this appeal be 
dismissed with one set of eo^ts 

Solicdots Mcssis Wa thins cC lluntei 
for the Appellants 

Solicitors * Messrs Trurfitt, Fiancis 
and Pugh <C Co. for the Respondents. 

G D. M. 


PRIVY COUNCIL. 

[Appeal from Patna.] 


Viscount Cave. 
Lord Rhaw. 

Sir Joiin Edge. 

1921, 

Heard, IP, December, 

1922, 

3, A pi il 

Judgment, 27, April. 

Prated h 6W<* 
278, a rdn undvr, bat to 
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Sabju Prasad 
Missir and ors., 
Appellants, 
v. 

Maksud^n Caow- 
DU DRY and ors , 
Respondents. 

(Act XIV of 1882), m\ 
mnt after it has become 


CerUihi ftropcAties Were mortgaged to 
L hg a deed of 10th January 1882. On 
2 1st March 1885 the properties were again 
mortgaged to L by a dectf which expressly 
provided that the mortgage of 10th Janu- 
ary 1882 should continue L sued on 
both mortgages and got a deem under 
see W of the Transfer of Property Act for 
sale of the mortgaged properties on 12Ui 
February 1886 and had the properties 
attached on 20th May 1SS6. Meanwhile 
one K had obtained a money decree against 
the mortgagor on 2nd April 1881 and 
having attached the properties on 2?lh 
June 1884 tn execution thereof had the 
properties sold jiud purchased them 
on 16th August I8&4. On 8th Sep- 
tember 1886 , K objected to the at- 
tachment by L under sec 278 of the 
Civil Procedure Code*. On 14th Scptem - 
bci 1886 , the Court passed order exempt- 
ing the properties purchased by K from 
L's attachment L did not appeal 
against the order . On loth January 
1912 , the Plamtiffs f who mranioluk had 
purchased L's decree , executed it and pur- 
ported to puichase the properties m execu- 
tion thereof tn proceedings to which K oi 
his representatives were not parties , sued 
to recover from the latter possession of the 
pioperties on the strength of such pur- 
chase : 
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Held That it was unnecessary to en- 
quire wlu thrr the orth r of 1 1th Seph ruber 
I SS(] mis right or ictong. Nut having 
hen appealed from , the order became final 
and binding upon L and upon those who 
thinned title inula L. 

These were consolidated anneals from 
two deciees of the High Court at Patna, 
dated the 30 th July 1917, which re\eiscd 
a decree of the District Judge of Dar- 
bhanga, dated the 21st May 1914, and dis- 
missed the suit brought by the Plamtills 
who were the pioscnt Appellants. 

The said suit was brought for recovet y 
of possession of ceitain piopeily known 
as mauza Bhandaison and for mesne pio- 
fits. 

Tlie facts are fully set out in the judg- 
ment of the Boaid. 

Messrs. DeGruytlu'r , K C. and Dube 
ft >i the Appellants. 

Mr. J . M. Varihli foi the Respondents 

Then Lordships' Judgment was deli- 
vered hv 

Sm John Kdoe. — T hose aie two con- 
solidated appeals hv the Plaintiffs fiom 
two dectees, dated the 30th July 1917, 
ot the’ High Couit a-Qlitna, which revers- 
ed a decree, dated the 21st May 1914, of 
the Distiict Judge of Datbhanga and dis- 
missed the suit of tjic Plaintiffs. 

r Fhe suit was bi ought by the Plaintiffs, 
the Appellants lieie, on the 10th January 
1912, in the Court of the Subordinate 
Judge of Darbhanga for certain declara- 
tions as to title and ton a decree for pos- 
session of certain immoveable property 
and foi mesne piofits That immoveable 
properly will in this judgment for the sake 
of hievity ho referred to as the property 
m dispute. The property in dispute wan 
originally the property of one Radik Ah 
Khan , tlie Plaintiffs claim title through 
one Lalji Lai , the Defendants claim title 


tluough one Kama! Narain Choudhri 
r rhe facts will latei he biicfly slated, hut 
tlien Lordships may hoi e say that m their 
opinion the fate of these consolidated ap- 
}H‘als depends upon the effect of an order 
of the lttli September 1880, of tlie Sub- 
ordinate Judge of Tii hoot, which was 
made in ceitam execution proceedings to 
which Kama! Narain Choudhri, as an 
objector to an application for the attach- 
ment of tlie property in dispute, and Lalji 
Lai, as the applicant for the attachment, 
wcie with Radik All Khan parties. 

Radik All Kl/an, on the 10th January 
1882, by deed moit gaged the pioperty in 
dispute, and much other immoveable pio- 
I>eity with which this suit is not concern- 
ed, to Lalp Lai for Its 40,000, and in- 
to) est which might become due thereon 
On the 27th September 1883, Kamal 
Narain Clioudhn bro ight in the Court of 
tlie Subordinate Judge of Muzaffaipur a 
suit for money due to him against Radik 
All Khan. On the same day that suit was 
tiansfeued to the Court of tlie Distiict 
Judge of Dluibhanga. On the 21th 
November 1883 Kamal Nantin Ohoudlni 
obtained fiom the Distiict Judge an order 
for the attachment before judgment of 
tlie property in dispute, and that projjoitv 
was attached On the 2nd April 1881, 
Kamal Narain Choudhn obtained from 
the Distiict Judge a decree against Sadik 
Ali Khan for the money owing to him. 
On the 27th June 1881, Kamal Narain 
Choudhri obtained fiom the District 
Judge attachment of the property in dis- 
pute. On the 21 bt March 1885, Sadik Ah 
Khan by deed further mortgaged to Lalji 
Lai tor Rs. 90,000 the property in dis- 
pute, and much other property with winch 
this suit is not concerned. 

The Rs. 90 $00 included the debt due 
flhder the mortgage of the 10th January 
1882, and it was expressly agreed by the 
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mortgage of the 21st March 1885 that 
Lal]i Lai’s security under the mortgage 
of the 10th January 1882 should continue. 
On the 11th December 1885, Lalji Lai 
brought under sec. 88 of the Transfer of 
Property Act, 1882, against Sadik Ali 
Khan a suit in the Court of the Subordi- 
nate Judge of Muzaffarpur to recover the 
money due to him under the mortgages 
of the 10th January 1882 and the 21st 
March 1885, amounting together to 
Rs 98,519-13*6, and further interest On 
the 12th February 1886, Lalji Lai obtain- 
ed m that suit a decree under sec*. 88 of 
the Transfer of Property Act, L8B2 , for 
sale of the properties moitgaged if the 
decretal money should not be paid to him 
by Sadik Ali Khan within four months 
from the date of the decree. 

The property m dispute being under 
attachment in execution of Kamal Naiain 
Choudhri’s decree of the 2nd April 1884, 
Lalji Lai, on the 20th February 1886, 
presented to the Court ot the District 
•Judge of Dharbhanga a petition loi the 
execution of his dectee of the 12th Febru- 
ary 1886, in which he stated the nature 
of the assistance from the Court for winch 
he asked thus : — 

That in the above-mentioned case, 
tWough postponement for four months has 
been granted to the judgment-debtor to pay 
the entire decretal amount, but there is 
very little chance of the judgment-debtor 
paying the entire decretal money within the 
time allowed. The judgment-debtor owes 
a considerable amount, and besides thus his 
properties have been advertised for sale in 
satisfaction of several decrees. If proceed- 
ing for execution of this decree would be 
taken by your Petitioner after expiry of the 
four months’ time allowed by the Court, 
then the decretal money due to him cannot 
be realised in any way ; for this reason it 
is very necessary to take out the execution 
proceedings. Therefore it is prayed that 
the case may be registered that proceedings 
for attachment of the properties of the 


judgment-debtor may be taken that sale 
proclamation may be issued and date for sale 
of the properties may be fixed by the Court 
after the time allowed and that the decretal 
money due to your Petitioner may be re- 
alised Inventory of the properties is given 
below/’ 

On the 20th May 1886, Lalji Lai ob- 
tained in the Oouit of the Subordinate 
Judge of Muzaffarpur an order of attach- 
ment, under his decree of the 12th Febru- 
ary 1886, of the property in dispute, and 
the property in dispute was accordingly 
attached. * 

On the 16th August 1886, the right and 
interest of Sadik Ali Khan m the property 
in dispute were put up for sale at public 
auction in execution of Kamal Narain 
Choudhn’s money decree against him of 
the 2nd Aprd 1884, and Kamal Narain 
Choudliri , who had previously obtained 
permission to bid at the sale, purchased 
the right and interest of Sadik All Khan 
in the propel ty in dispute. On the 8th 
September 1886, Kamal Narain Choudhri 
presented to the Court of the Subordinate 
Judge of Tirhoot a petition of objection 
to the attachment of the property in dis- 
pute, which Lalji Lai had obtained. To 
that proceeding by petition of objection 
Lalji Lai and Sadik Ali Khan were made 
parties. That petition, so far as it is 
material, was as follows : — 

u That objection on behalf of the objector 
in the execution case of Lalji Lai Sahu, 
decree-holder, against Badik Ali Khan, 
judgment-debtor, is as follows: — 

“ 1. That a Title Suit No 18 of 1883 was 
filed by the objector on the 9th Kartik, 1291, 
corresponding to the 25th October 1883, in 
the Court of the District Judge, and the 
properties of Babu Sadik Ali Khajn, the 
Defendant judgment-debtor, situated in 
m&uza Bhandarson ash with dakhh , together 
With the tol^s, pargana Loam , were at- 
tached, and on the 2nd April 1884, a decree 
passed in favour of the objector ; in the 
execution of decree on the 24th Asarh, 1291 

36 
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F 8, corresponding tor the 2nd July 1884, 
the said property was attached, and on the 
10th August 1886, after having been sold by 
the District Judge, was purchased by the 
objector 

il 2 That the judgment-debtor, after the 
attachment mentioned above, mortgaged 
the said property under a bond, dated the 
12th (21st) March 1885, to LaJji Sahu Hence 
the said mortgage under the provision of 
sec 276 of the Civil Pioceduro Code is null 
and void 

“ 3 That subsequent to attachment bv 
this objector Babu Lalji Lai Sahu attached 
the said property on the # 7th Jeth, 120 ,% 
alleging a lien under a decree obtained on 
confession of judgment, and, the date for the 
sale of the said property is fixed for the 
15th September 1886 

“ 4 That when the said property 'had been 
sold they cannot now be sold under the p re- 
visions of sec 285 

“ & That the said property, having been 
sold, is purchased by this objector, the Court 
has no jurisdiction to sell the property again 
and the said propertv under Isec. 278 is fit 
to be exempted, and it is prayed that bv al- 
lowing this objectidn mauza Bhandarson, 
ash, together with dalchh and the tolas m 
pargana Loam, be exempted from sale 

“ I, Kamal Naram Choudhri, objector, do 
declare that the contents of this petition of 
objection are true to my knowledge 

11 (Signed) KamauNarain Choudhri, 

objector, 

t( By my own pen ” 

There appears to be some confusion m, 
para 1 of the petition of objection as to 
facts and dates. The decree of the 2nd 
April 1884 was made by the District 
Judge m the suit which was brought on 
the 27th September 188ft, and the order 
for the issue of the writ of attachment wag 
made on the 27th June 1884. It is to he 
observed that there is nothing in that 
petition of objection which would suggest 
to the Subordinate Judge that Lalji Lai 
had held any mortgage of the property in 
dispute except the mortgage of the 21st # * 
March 1885* or would .draw the attention 
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of the Subordinate Judge to the fact that 
by the mortgage of the 21st March 1885, 
the security which Lalji Lai had obtained 
by the mortgage of the 10th January 1882, 
was maintained, or to the fact that the 
mortgage of the 10th January 1882, was 
made before Kamal Narain Choudhri had 
obtained his attachment of the properly 
in dispute Those facts do not appear to 
have been brought to the attention of the 
Subordinate Judge by or on behalf of Lalji 
Lai or by anyone. On the 14th Septem- 
ber 188G, the Subordinate Judge on that 
petition made the following order * “It is 
ordered that the objection of the objector 
be so far allowed that mauza Rhandiuson 
ash bearing No 22 (the property in dis 
pute) in the inventory of the decree-holder 
(La]ji Lai), be exempted from the sale 
As their Lordships construe that order, 
it wan an order that th * pmpeity dinned 
should not be sold under the decree, which 
Lalji Lai had obtained on tlu* 12th Febru- 
ary 188G. Lalji Lai did not appeal 
against that order of the 14th September 
1886. of the Subordinate Judge, and it be- 
came final. On the 19th November 1886, 
Kamal Naram Choudhri obtained his 
sale certificate m respect of his purchase 
at the auction sale on the 16th August 
1886. of the right and interesl of Sadik 
All Khan in the piopoity in dispute, and 
obtained possession as the purchaser 
On the 21st February 1895, the Plain- 
tiffs in this suit, who are the Appellants 
here, in a suit to which the Respondents 
here, who are the representatives of Kamal 
Narain Choudhri, were not parties, ob- 
tained a money decree against Lalji Lai. 
In execution of that money decree the 
Plaintiffs, Appellants here, purchased the 
mortgage decree which Lalji Lai had ob- 
tained on the 12th February 1886. and 
eventually, in execution of tjrnt mortgage 
decree of the 12th February ^§86, applied 
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for the sale of the property in dispute, 
which was sold and was purchased bv 
them on the 16th February 1907, and a 
certificate of sale was gt anted to them on 
the 29th May 1908 The Defendants, 
Respondents here, were not parties to 
those proceedings This suit was brought 
by the Plaintiffs (Appellants) on the 10th 
January 1912 to obtain declarations of 
title to and possession of the properly in 
dispute, and mesne profits The suit was 
tried by the District Judge of Dharbhanga 
and went on appeal to the High Court at 
Patna There aie concurrent findings of 
these Courts which deteimme a question 
which arose as to the identity of the pro- 
perty m dispute 

The District Judge being of opinion 
that the order of the Subordinate Judge 
of Tirhoot of the 14th September 1886, 
uas made without jurisdiction, as Lalji 
Lai’s decioe was a decree for sale under 
the Transfer of Property Act, 1882, and 
that Lalji Lai’s decree of the 12th Febru- 
ary 188G was binding on the pioportv m 
dispute, gave the Plaintiffs, Appellants 
here, a decree for possession, subject to a 
right of the Defendants, Respondents 
here, to redeem, and decreed, that Plain- 
tiffs were entitled to mesne profits From 
that decree the" Plaintiffs and the Defend- 
ants appealed to the High Court at Patna. 

The learned Judges of the High Court, 
before whom those appeals came, were of 
opinion that Lalji Lai had not obtained, 
under sec. 89 of the Transfer of Property 
Act, 1882, an order absolute for sale, had, 
m ignorance of his rights, elected to sur- 
render his rights under bis mortgage of 
the 10th January 1882, and had proceed- 
ed to execute his decree of the 12th 
February 1886 as a money decree, had 
attached the property in dispute under 
sec. 274 of the Code of Civil Procedure, 
1882, had gone to trial on the objection 


of Kamal Narai n Choudbri under sec. 278 
of that Code, and had acquiesced for 
twenty yeais in the decision of the 14th 
September 1886, against him under sec 
278; and they allowed the Defendants’ 
appeal and dismissed the Plaintiffs’ ap- 
peal and then suit From those decrees 
these consolidated appeals have been 
brought 

At the hearing of these consolidated 
appeals counsel were unable to show that 
any order absolute for sale under sec 89 
of the Transfer ot Property Act, 3882, 
was made, hut their Lordships arc aware 
that even in 1886 the necessity for an order 
absolute undei that section w t bs some- 
times overlooked m suits for sale, and sales 
proceeded m suits for sale under an ordi- 
nary order foi execution such as \vould.i?e 
made for the execution of a money decree 
Their Lordships do not draw the same 
conclusion as the High Court that Lalji 
Lai elected to surrender; his rights under 
the mortgage of the 10th January 1882 
Lalji Jjal had got tho property m dispute 
attached in order to bring it to sale, and 
on the petition of Kamal Narain Choudbri 
(he Subordinate Judge made his order of 
the 14th September 188t>, .which, as their 
Lordships construe it, was an order that 
the property m dispute should not he sold 
m»the suit of Lalji Lai It appears to 
their Lordships to be unnecessary to con- 
sider whether that order should or should 
not have been made. The petition of ob- 
jection was a petition which the Subordi- 
nate Judge had to consider and dispose of, 
and any party to that proceeding who was 
dissatisfied w r ith the order which the Sub- 
ordinate Judge might make could have 
appealed from it. Lalji Lai was a party 
to that proceeding and he did not appeal 
and the order became final and binding 
up Lalji Lai and upon those who claim 
title under him. From 1886 Kamal 
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Karma Choudhri or th l e Defendants who 
represent him have been lawfully m pos- 
session of the property in dispute under 
the certificate of sale of the 19th Novem- 
ber 1886, and the Plaintiffs did not bring 
this suit disputing that title until the 10th 
■January 1912. Their Lordships are of 
opinion that the decrees of the High 
Court were right. 

Their Lordships will humbly advise His 
Majesty that these consolidated appeals 
should be dismissed. The Appellants 
must pay the costs of these consolidated 
appeals. 

Solicitors . Messrs. Watkins and Hun- 
ter for the Appellants. 

Solicitors : Messrs. Trucfitt a"nd Francis 
foi the Respondents 
G. D. M 


[CIVIL APPELLATE JUB1SDICT10N.J 
Appeal from Appellate Deck lb 
No. 775 OF 1920. 

•M8LET, J. ‘ 8U J WI>BA ™ DUTTA 

RAWARDV, J. aDd “ nr - ,^ intiff3 ’ 

i qoo Appellants, 


Walmsley, J. * 
SUHRAWARDT, J. 
1922, 

Heard, 1 6 and 

17, May. 
Judgment, 17 »J$ay. 


17 . May. 8.100 8nu «nd 

Judgment, ll.lfrt. “'■> D ' ( °“ d ” b - 

^ J Respondents. 

Civil Procedure Code (AetV of 1908), sec. If/— 
Power of execution Court to enlarge or alter the 
decree by consent of parties— Sec. 47, if bare a 
Defendant in a fresh, suit from, setting up a defence 
which could have, been made a ground of object Um 
under the section — The section, if applies when the 
fresh suit u based on a different cause of action 

Sec. 11, ren puhents, the principle, if applies to a 

new suit when one of the parties to the suit was not 
a party to the compromise in the execution pro- 
ceeding. 

Certain persons having sued for recovery 
of four pakhis of land, got a decree for 
three pakhis of land measured according to 
a certain standard rod. During execution 
proceedings before the Commissioner -'by 
consent of the parties , excepting one who 


io was absent, the decree-holders were given 
3 - possession of three pakhis of land measur- 
r ed according to a different standard rod, 

- the result being that they got 3J- pakhia of 
? land measured according to the standard 
1 in the decree. They were subsequently 
dispossessed by the judgment-debtors and 
1 brought a suit for recovery of the 3\ pakhis 
of land : 

Held That sec 47 of the Civil Procc- 
' dure Code had no application a$ the suit 
was based upon a different cause of action 

That it was competent to the Defend- 
ants 'to set up a defence based upon an 
objection which could have been taken 
under sec. 47. 

Nilkamal v. Jahnabi (1), Bhiram v. 
Gopi (2), Durga r. Karamat (3) and 
Chandramoni V. Halijunnessa (4) fol- 
lowed. 

That as one of Liu Defendants was nut 
a party to the agreement in the execution 
proceeding, and the length of the measur- 
ing rod was not in issue m the previous 
case before a Court of justice and there 
li'as no adjudication on that point, the 
dements constituting res judicata were 
wanting and hence the principle underly- 
ing sec. 11, G. P. C., was not applicable, 
to these proceedings. 

The executing Court is not competent to 
enlarge, extend or modify the decree, even 
by consent of parties subsequent to the de- 
cree, unless it is in adjustment of the de- 
cree, and the only adjustment of decrees of 
which the execution Court can take cogni- 
zance is the adjustment contemplated by 
Or. 81, r. 8, C. P. C. 

Kanhya Lali» v. The Court of Wards 
<5) followed. 

(1) 1. L. B. 26 Cal. 046 <18001. 

<2* l L. B. 24 0*1. 265 <1807> 

<9j 7 0 ..'W. W. 6^7 > ><>081 

(41 0 a L. J. 484 ( 1008 ). 

(6)16 W.B. 276(1871). 
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This was an appeal preferred on the 
1st of March 1920 against the decree of 
Babu Matilal Roy, Officiating Additional 
Subordinate Judge of Zillah Eandpur, 
dated the 15th of August 1919, modifying 
the decree of Babu Asliutosh Roy, Munsif, 
Jst Court at Goalando, dated the 23rd 
December 1918. 

The faote of the case are as follows : — 

The Appellants brought a suit for the 
lecovery of possession of 3J pakhis of land 
which was granted to them m execution 
of a decree in a suit in 1907 In the exe- 
cution proceedings tfyere was some dis- 
pute before the Commissioner regarding 
the length of the measuring rod. But the 
parties came to terms and all the judg- 
ment-debtors except one gave their con- 
sent in writing to the Commissioner’s 
allotment The report of the Commis- 
sioner was continued by the executing 
Court and the Plaintiffs were given pos- 
session of the land allotted. 

The Plaintiffs were subsequently dis- 
possessed by the Defendants Hence the 
present suit which was decreed in full by 
the first Court On appeal the Subordi- 
nate Judge found that the Plaintiffs were 
in possession of 3J pakhis of nal karsha 
land, w'hile they' were entitled to only 3& 
pakhis under the decree. He accordingly 
modified the decree of the first Court and 
gave Plaintiffs decree for 3 pakhis . The 
present second appeal was with regard to 
the J pahhi which was disallowed by the 
lower Appellate Court. 

Babu Nirmal Chandra Ghatterjec (for 
Babu Rupendra Kumar Mitter) for the 
Appellants. — The question as to what land 
was covered by the decree is res judicata . 
The executing Couit had jurisdiction to 
determine the question. Reads sec. 47, 
C. P. C. And that Court having decided 
the matter and the Defendant not having 
appealed against that order, it is no longer 


open to th^m to raise the question once 
more in a separate suit. Cites Biru 
Mahata v. Shama Chum (6). Even if 
excess lands are awarded to the decree- 
holder, the judgment-debtor cannot re- 
open the question in a separate suit. 

[ Walmsley, J. — In that case the judg- 
ment-debtor sued for the lecovery of excess 
lands. But in this case the decree-holder 
sues for restoration.] 

Yes, on a new cause of action brought 
about by the wrongful dispossession of the 
decree-holder after delivoiy of possession 
tin ough* Couit. Sec. 47, C. P. C., is a 
bar to such a suit. 

Cites Hassan Raja v. Kailas Chandra 
(7), Muddun Mohan v Kanai Das (8) and 
Jogendra Narain v. 'Ranee Sumo Moyec 
(9). 

The Defendants are in this case bound 

• -• 

by estoppel as they weio consenting 
paities to tlie Commissioner's report. 

| WaIiMsIjEY, J — One of the Defendants 
did not consent^ 

But I am at least ontitled to joint pos- 
session with him. 

On the question of costs, as the Plaintiff 
has substantially won his ease, 3 pakhis out 
of 3&- claimed by him — at least propor- 
tionate costs should be awarded. 

Babu Phanindra Nath Moitra for the 
Respondents. — Sec. 47, 0. P. C., does not 
apply in this case. It operates as a bar 
to the Plaintiff’s suit. But it does not 
bar the trial of an issue raised 'by the De- 
fendant m a suit brought against him. 

Cites Dhiram Ali v. Gopi Kanth (2), Nil- 
lcamal v Jahfiabi (1) and Durga Gharan 
v Karamat Khan (3). 

(11 l. Li R 26 Cal. 046 (1809) 
l2> I. L. R 24 Cal. 866 <18»7i 
(3 1 7 C. W. N. 007 11003). 

(6) T. L. R. 22 Cal. 483 (1806). 
i7' 8 O W V. 49(1003). 

(8) 12 B. L. R. 201 (1878). 

(0) 12 B. L. R. 208b (1870). 
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Nor is the matter res judicata under 
sec. 11, C P C The question in issue 
is what should bo -the length 0 f the 
measuring rod? That is not a question 
as to execution and was not the matter in 
issue m the previous execution case. 

Regarding compromise one of the De- 
fendants did not consent The Commis- 
sioner had no jurisdiction to give the 
Plaintiff more than what was in the de- 
cree — even bv settlement between the 
parties. A decree cannot be modified or 
enlarged by consent of paities. mKawhya 
La 1 1 v The Court of Wards (5) 

There can be no adjustment outside 
Court after the decree has been drawn up 

Reads Or 23, r. 4, 0 V C. and Or 21. 
r 2, C. P. C. 

Regarding costs the Plaintiff should not 
get more, simply because some of the De- 
fendants were consenting parties. 

Babu Nnmal Chandra C hatter jee in 
reply — The essential elements which con- 
stitute res ’judicata aie present m the case 
The issue really was wdiat w T as the area 
covered by the decree? Ani that is the 
very issue in the present suit. The issue 
was finally decided bv the executing Court 
which confirmed the allotment made by 
the Commissioner by virtue of the author- 
ity delegated by the executing Court. 
And ihe executing Court had jurisdiction 
to decide the matter as it was a question 
relating to„the execution of the decree 
within the meaning of sec. 47, C. P. 0. 

[SuHRAWAHm, J.— Rut does sec. 11, 
C P C , apply to execution proceed- 
ings?] 

The Judicial Committee has decided 
the point The principles of res judicata 
underlying sec. 11 do apply to execution 
proceedings. 


Cites Ram Kirpal v Rup Kuari (10). 

[Suhrawardy, J.— But that means 
that a matter once decided at one stage of 
an execution case cannot be re-opened at 
a later stage of the same execution case.] 

That decision, I submit, becomes res 
judicata, x c., conclusive between the 
paities not only in the same execution 
case but also m a different suit. The 
Judicial Committee has held that the 
principles of res judicata apply also to 
interlocutory orders. 

Cites Hool v. Administrator -General of 
Bengal (ID. , 

The case of Kanhya Lall v. The Court 
of Wards (5) does not apply in this case 
It was not a case of modification or ad- 
justment of a decree It was a question 
of construction of a decree The Com- 
missions has found in this case that 
the plot allotted m the execution case 
u on Id be 3J- pakhis according to Defend- 
ant's standaid and only 3 pakhis accord- 
ing to that of the Plaintiff. 

The J rno m ent ox? the Court was as 
follows # 

SnjRA w \rdy/ J — This appeal arises 
out of a suit for jecovery of possession of 
ceitain parcels of land on the allegation 
that the Plaintiff's got a decree in respect 
of them in 1908 but from which the De- 
fendants subsequently dispossessed them. 
The facts are that in 1908 the Plaintiffs 
biought a suit against the Defendants 
and other persons for recovery of 4 pakhis 
of land measured according to the 
standaid called nal harsha rod In that 
litigation they finally got a decree for 3 
pakhis of land according to that measure* 
meat, namely, mil harsha measurement. 

(6) 16 W. R. 276 (1R71\ 

(10) L.B.11I.A.*?; ft. c, I. L, R. 6 All. 

. 26$ ossa \ 

(11) 26 O W> 3ST, 916 (P, Cp 


16 ) 16 W. R, m (1371). 
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Tliey put that decree 1 in execution when a 
Commissioner was appointed by the exe- 
cuting Comt to deliver possession to the 
Plaintiffs. The Commissioner felt some, 
difficulty, in regard to the measurement to 
be applied and the Plaintiffs set up a 
patlai rod of 14 cubits 1 inch, while the 
Defendants set up the nal karsha of 13 
cubits The Commissioner made a com- 
promise with the cons- nit of the parties 
by which -the length of the rod was fixed 
somewhere between these two figures and 
according to that mea.anement he deli- 
vered possession to Mie Plaintiffs of 3 
pakhis of the land which according to nal 
karsha measurement came to pakhis . 

Subsequently the Defendants dispossessed 
(lie Plaintiffs from the whole of 31 pakhis . 
The Plaintiffs got a decree for 3 pakhis 
according to nal karsha measurement, and 
the only point m issue is with regard to 
the Plaint ifiV light to ice >ver the i pakhi 
remaining. 

The trial Court gave a decree to the 
Plaintiffs holding that the Defendants aie 
bound by the lesull of picvious litigation 
On appeal, the Kuboidmatc Judge* revers- 
ed that decree holding that the Plaintiffs 
m the previous suit brought a claim for 
4 pakhis of mil katsha land while they 
got a decree for 3 pakhis of nal karsha 
land, and thcrefoie ra much of the order 
of the executing Court as purported to 
put the Plaintiffs m possession of 3| 
pakhis was not right- and could not be 
enforced. In this view of the matter he 
held that the Plaintiffs are entitled to 3 
pakhis and dismissed the suit for the re - 
maining l pakhi . 

On appeal several objections vrere taken 
to the decision of the Court of appeal 
below. It is urged that under sec. 47, C. 
P C., the Defendants are not entitled to 
object to the Plaintiffs’ right to recover 
the whole 3£ pakhis, I i#ay here men- 


tion that one of the Defendants, namely, 
Defendant No 3 was not a paity to the 
agreement befoie the Commissioner* in 
the previous execution proceeding as to 
the length of the rod used in measuring 
the land decreed to the Plaintiffs in that 
suit With regard lo this contention, it 
is enough to say that the present suit is 
not a continuation of the previous litiga- 
tion but is based upon a subsequent cause 
of action, namely, dispossession by the 
Defendants long after I90K The Plain- 
tiff theielore must succeed on the 
stiength of his title The learned Court 
of appeal below w r u.s peifectly right m 
the statement of facts that the Plaintiffs 
had biought a- suit for 4 pakhis and got 
a deciee fur 3 pakhis and they are not, 
undei the provisions of the law„ entitled 
to the remaining \ pallii This conten- 
tion of the Plaintiffs has been met by the 
learned Judge bv observing that sec. 47, 
C P. C. , bars tluj suit but it does not pre- 
\ent the Defendants from setting up a de- 
fence based upon an objection which could 
ha\e been taken under sec 47, and m 
suppoit of tin's view reliance ib placed on 
the case of Nilkamal Mvknjve v. Jahnabi 
Choudhuram (1) * which follows the case 
of Bhi ram Ah Sheikh Shikdar v Gopi 
Kanth Saha (2) These cases are again 
followed m the cases of Durqa Charan 
Agtadin v Kara mat Khan (3) and Ghan- 
dramom Saha v Halijunnessa Bibi (4h 
It therefore seems to be settled so 
far as this Couit is concerned that an ob- 
jection which could not have been raised 
in a suit bv the Plaintiffs, under sec. 47, 
can be made the ground of defence m a 
subsequent suit. The result therefore m 
my judgment is that in the first place, sec 

(11 I. L, B. 20 Cal. 946 (1899). 

(2) I L. B. 24 Cal* 3*8 (1897)* 

(8) 7 0. W. N 607 <I908>. 

(4) 9 0* L, J. 464 (1908). 
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47 has no application because the present 
suit is based upon a difforent cause of ac- 
tion and secondly it is competent to the 
Defendants to set up tl\e defence as in 
this case without violating the provisions 
of sec. 47, C. P. C. 

The next ground of attack is that it 
ought to have been held that the Defend- 
ants are barred by the principles of res 
judicata from raising this question and dis- 
puting the Plaintiffs’ title to the J pakhi , 
So far as one of the Defendants is con- 
cerned, namely, Defendant iJo 3, this 
objection has no force because he was not 
a party to any compromise between the 
of her' Defendants and the Plaintiffs inthe 
previous litigation * Then the elements 
constituting res 'judicata do not seem to 
be present in this case It is conceded 
f hat sec 11, CPC., does not apply, but 
according to the recent decision of the 
Judicial Committee the punciple which 
underlies sec 11 is applicable to those pio- 
oeedmgs Admitting that to be so it does 
not appear that the (mention of the length 
of the rod was a point m issue m the pre- 
vious case before a Court of justice, or 
that there was adjudication on that point. 
The Commissioner, -1 it appears, unneces- 
sarily raised difficulties in this matter by 
suggesting that he could not decide what 
rod was to be used to measure the land 
though the decree was for 3 pakhis of 
land according to nal karsha measurement 

There was no dispute that this nal karsha 
rod was of 13 cubits. Both parties set 
forward certain measurements and they 
came to an arrangement by 'Which the 
length of the rod was taken as of more 
than the nal karsha rod and the Plaintiffs 
got more than they were entitled to. In 
this state of facts, I think the principle of 
res judicata is not applicable. 

The next attempt is to make these De- 
fendants bound by the previous compro- 


mise. It is argued in answer that the exe- 
cuting Court is not competent to enlarge, 
extend or modify the decree, even by con- 
sent of parties subsequent to the decree 
unless it is in adjustment of the decree. 
In my opinion this view of the law ought 
to prevail It seems reasonable that the 
Court which takes upon itself to execute 
the decree is authorized by law only to 
execute the decree as it stands irrespective 
of any other circumstance, as for example, 
flie agreement between the parties to 
modify the decrees. Take for instance, a 
denee is passed fdr the sum of Rs. 5,000 
in favour of the Plaintiff ; it is absurd to 
assume that the Court in execution would 
he justified to execute a decree for 
Rs 10,000 because the parties agree 
between themselves that the judgment- 
debtor should pay Rs. 10,000 to the decree- 
holder Tt seems to me that any such 
compromise may afford a cause of action 
for a separate suit, but it cannot invest 
the executing Court with jurisdiction to 
execute a decree which it was not called 
upon to do. In connection with this con- 
tention the case of Kanhya Lall Pandit v. 
The Court of Wards (5) would seem to 
be in point. It may also be observed 
that Or. 23 which deals with adjustment 
of suits is not applicable to execution pro- 
ceedings. The only adjustment of decree 
of winch the execution Court can take 
cognizance is the adjustment contem- 
plated by Or. 21, r, 2. In this view of 
the matter we do not think that there is 
much force in this contention. As I have 
observed one of the Defendants was not 
a party to the arrangement m the pre- 
vious suit by which the Plaintiffs got more 
than they were entitled to, and in the 
present case it is difficult to divide the in- 
terests of the several Defendants* 

One other point has been raised, 

t&) *6 w. jl m nmk 
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namely, that the order of the Court of 
appeal below that the parties should bear 
their own costs'throughout is bad on prin- 
ciple. I am of opinion that considering 
the course the litigation has taken it was 
in the right exercise of the discretion of 
the Court of appeal below that this order 
was passed. I do not see any reason to 
interfere with it. 

Ab all the objections taken by the Ap- 
pellants fail this appeal must be dismissed 
with costs. 

Walmsley, J. — I agree., 

J. N. R. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 48 of 1921. 

i Bare Ram Singh Onor- 
WuODROFFK, J. DHCRY, Appellllllt, 

Coming, J. v . 

1922, | It vM Ham Singii Cnoo- 

17, May DHUltl and am., 

Respondents. 

Probate and Administration Act ( V of 1SSI), 
sec. 17, withdra wai of renunciation of ewcittoi ship, 
Jt<yir far allowable — Date of giant, which is. 

One of several executors appointed under 
a Will applied for probate on issue of 
notice to the other executors named in the 
Will, one of whom stated that he was will- 
ing to be an executor but finally attacked 
the Will and refused to be an executor. 
Thereupon probate was granted to the ap- 
plicant and about two months after the 
date of grant the executor who had re- 
nounced made an application for with- 
drawing hie renunciation and for being ap- 
pointed one of the executors. 

Held — That at the time when the appli- 
cation for withdrawal of the renunciation 
of executorship was made, the grant 
of probate had already been made and 
therefore the application came too late. , 


The date of grant of probate is the date 
on which the order granting the probate is 
passed and not the subsequent date on 
which an order is passed that probate 
should issue. 

In re Golap Sundari Dassi (1) distin- 
guished. 

This was an appeal preferred on the 
4th of January 1921, against the decree of 
J. A. Boss, Esq , District Judge of Zillah 
Murshidabad, dated the 8tli of October 
1920. 

One Gobinda Sundar Singh Chau- 
dhuri left a Will appointing his sons 
Bam Bam and Hare Bam along with 
Borne others as executors. .Bam Bam «p 
plied for probate and notices were issued 
to the other executors requesting them 
either to renounce the executorship* dr to 
join in the application. Thereupon, Haro 
Bam made an application that he was will- 
ing to be an executor and also filed objec- 
tions. On a subseqitent date Hare Bam 
made an application that he did not 
agree to be an executor and that he would 
bring a BUit for setting aside the Will. 
On the 7th of August 1920, an order 
was passed granting, probate. Hare 
Bain’s name was not included among the 
probate-holders. On 27tli September 1920, 
,Hare Bam prayed that he might be 
allowed to withdraw his renunciation. The 
prayer was refused. Against this order 
the present appeal was preferred to the 
High Court by Hare Bara. 

Babus Dwarka Nath Chakrabarti and 
Kali Kinkar Chakrabarti for the Appellant. 

Mr. B Chakrabarti and Babu Nagendra 
Nath Ghose for the Respondents . 

The Judgment of the Court was os 
follows : — 

, A preliminary objection was raised in 
this appeal as to its competency. It has 
'J* 5 0. W„ N olvRUOr, 

b7 
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boon coni ended, (hat the appeal is directed noted (on protest) and the suit might be 


against an order refusing an application 
for a renew (that is, taking it that f he 
pi ibate was granted by the Court on the 
7 tli of August- 1920) It i:, rot necessary in 
n j opinion to decide that jxnnt "because I 
think the appeal fails upon the second 
ground 

The \ppellnnt is a son of the testator 
one Ciohinda Rundar Singh Ohaudhuri 
Tlie Respondent also is another sun 
These two sons were appointed executors 
under the Will of their father There 
were also other persons, executor and exe- 
cutrix An application foir probate was 
made by the Respondent Ram Ram 
Hingh on the Rth Tune 1920 On 
the 12 , h June 1920, the applicant 'on 
V .is * feg ntor ed and notice was direct- 
ed to issue to the persons named in 
the oidei of that date requesting them 
cm t hoi to renounce the executorship oi to 
join m the application On the 3rd duly 
an application w as made bv the Appellant 
before us stating that lie was willing to lie 
an executor under the Will Tn that peti- 
tion, hov\o\or, he fuithei stilted that it- 
would he neoesKai v* to file a petition of 
objection to the suit On the 17th July 
1920 he made an application asking for 
further time until the 27th July 1920 for^ 
the purjxise of filing objections Then on 
the 27th of July the date up to which he 
had got an adjournment, an application 
was made bv the Appellant in which he 
said contrary to his i previous .statement 
that he did not agree to be an executor 
under the Will Tn that petition he also 
savs that he has come to know that the 
Will contains various illegal provisions and 
that lie will have to biring a suit for setting 
aside the Will, that he does not&ftmit the 
clauses of the said Will, nor does he in-* 
tend or agree to be an executor thereof. 
He prayed that his objections might be 


decided Then after certain otlici orders 
to which I need not refer, on the 7th uf 
August an order was passed, as I read it, 
granting probate. This Appellant's 
name was not included among the probate- 
holders. Then theie were some further 
orders and on i r.e 27th of September 1920 
the Appellant prayed fh at he might he 
allowed to withdraw Ins application of the 
27th July 1920 and be appointed an execu- 
tor along with his two hi of hen* Tim* ap- 
plication was c supported by a petition in 
w r hich it was stated that the oh|ector , that 
is the Appellant, was alwavs ready and 
willing to be an executor and that he had 
never refused to do so This application 
was opposed and on the 8th of October 
1920 Hie learned Judge g. ve lus decision 
holding that he was not satisfied tint the 
petition of the Appellant lenoummg exe- 
cutor slop was filed through mistake as 
alleged He also pointed out that the Ap 
pellant did not file Ins petition of with- 
drawal until two months atlei the petition 
of renunciation had been filed. TTe ac- 
cordingly dismissed the petition Against 
that order the present appeal has been 
made 

I think the decision of the learned 
Judge must be supported on the ground 
that at the time w T hen the Appellant asked 
to withdraw his renunciation of the exe- 
cutorship the grant of probate had already 
been made on the 7th of August 1920 and 
therefore that his application came too late 
Tt has been argued that \.<* should hold 
that the probate was granted on the 8th 
of October L920. On that date the order 
was that probate should issue. The pro- 
bate had been granted sonic time pre- 
yknisly. This distinguishes the present case 
from that cited to us (1). Therefore the 

< I ) /» the goodt of Srimati Gotap Sundan Ami, 

6 O. W. N. civ ,1901 ,'.— Rep. 
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appeal fails and must be dismissed with 
costs. Hearing fee five gold mohurs. 

J. N R. Appeal dismissed with costs . 
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Rule No. 383 of 1922. 

(L C. Ghosk, J. Messrs. Damania 

Panton, J. Brothers & Co., 


1922, 


Petitioners, 


Heard, v. 

17, November. Messrs. V. Jaston 
Judgment, & Co., Opposite 

21, November. Party. 

Calcutta Rent Jet (III of 1920^ B C.) ) tsec. 18, 
jKusdittion oj the President of the Improvement 
Tnbunal to tecttiO outer of the Rent Controller where 


tin Petition* 1 ) s had contended before the Controller 
that the subject-matter of the otde/ did not come 
v ithui the definition of “premises” 

In a standard rent case the landlord 
contended thal the room in question could 
not be described as “ premises ' ' within 
the meaning of the Calcutta Rent Act and 
as such the Controller of Rents had no 
junsdicLion to fix a standard rent The 
Cout toller fixed a standard rent and on 
the landlord's application to the President 
of the Improvement Tnbunal for revision 
of that order under sec. IS of the Calcutta 
Rent Act, the President held that he had 
no 'jurisdiction m the matter inasmuch as 
the Petitions himself had contended that 
the room did not come within the definu 
twn of “ premises' ’ tn the Act : 

i 

Held — That under sec . 18 of the Cal- 
cutta Rent Act , the landlord Petitioner 
was entitled to a decision from the Presi- 
dent of the Tribunal as to whether or not 
the Controller had jurisdiction to fix any 
standard rent in the case which was 
brought before him 

This *was a Rule granted on the 2nd 
June 1922 against an order of the Presi- 
dent of the Calcutta Improvement Tribunal 
(Mir. S. C. Banerjee), dated the 3rd March 
1922, rejecting the application lor revision 


of the order of the Controller of "Rents 
(Mr. B. D Hanoi jee), fixing the .standard 
rent of the room m question. 

The facts of the case are as follows * — 
.The Opposite Party held a room in cer- 
tain premises undeir the Petitioners at a 
rent of Rs 70 pei mensem. In the letter 
of attornment the Opposite Part\ des- 
cribed the loom as a godown. In 1920 
the Opposite Partv agieed to pay en- 
hanced lent 1 1 the rate of Rs 99 per men- 
sem but subsequently filed an application 
before the Conti ollei of Rents for fixing a 
standard rent for the loom The land- 
lords Petitioners pleaded that the subject- 
matter of the case was a godown and not 
an office and that the same could not be 
descubed as “ piemises ” ti-nd thal as such 
(he application lor fix it*on of standaid 
rent was incompetent Vgamst the # Con- 
trol lei s oidei fixing sfandaid ion!, (he 
landlords moved the Pnsident of the Cal- 
cutta Improvement Tnbunal for revision 
under sec 18 of the Rent Ad The Presi- 
dent of the Tnbunal in dismissing the ap- 
plication passed the following judgment -- 

“ This is an application by tin' kindlonl 
purporting to be made under sec 18 of the 
Calcutta Rent Act The only giound on 
which this application *i$i based is that the 
property in 'respect of winch :hc Con- 
troller has purpoitod to fix a stai dud lent 
* is a godown and not a premises within 
the meaning of the Act and that theie- 
fore the Rent Act does not apply. On 
the statements m his petition it is 
therefore clear that there lias been in this 
case, according to the Petitioner’s conten- 
tion, no fixing of the standard rent for 
any premises within the meaning of sec 
18 of the Rent Act and consequently the 
Petitionei has no light to make this ap- 
plication. 

“The Controller was moved m this by 
the tenant and the landlord objected But 



288 


THE CALCUTTA 

Messrs, Damania Brothers & Co, v. 

the property jn question was not a premises 
and that the Controller* had no jurisdic- 
tion to fix any standard rent for it. The 
Controller has overruled that objection, 
finding that the property was not a godown 
but a shop or office and therefore a pre- 
mises within the meaning of the Act. 

“ On the present application it is con- 
tended by the learned vakil for the Peti- 
tioners that the property is a godown and 
that consequently neither the Controller 
nor I have any juncdiction in respect of it 
But he contends that as the Opposite Party 
does not admit that the profiertv is not a 
premises, I cannot reject this application 
on the ground that it does not come under 
the Act without giving my finding on the 
issue whether *!he proportv is a godown 
or not i do not tlunk that their conten- 
tion is sound The jurisdiction of the 
Court under sec. 18 of the Rent Act is 
neither an appellate nor a revisional 
jurisdiction as those expressions are ordi- 
narily understood. Sec. 24 of the Act 
lays down that an application under sec. 
18 has to be dealt with, as nearly as may 
be, as a regular suit — which means, and 
I have always acted on that view* that it 
must be disposed of entirely on evidence 
given before me {jnjd «fche Petitioner before 
me has to be treated as a Plaintiff m a 
regular suit, his application has to be 
treated as a plaint (except for purpose of 
Court-fee and other matters specially pro- 
vided for in the Act). When a plaint 
shows on the face of it that the Court in 
which it is presented has no jurisdiction 
to entertain it. I do «not think that it is 
necessary to raise or try any issue about 
the jurisdiction and the plaint in such a 
case must, unless it is amended, be reject- 
ed as m contravention of the provisions 
of Or. 7, r. 1 (/). 

“Looking at that matter from another 
point of view it seems to me that what the 
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Petitioner wants to question in this case 
is not the Controller’s order fixing the 
standard rent but his order or finding that 
he had jurisdiction to deal with this pro- 
perty under the Act I do not think that 
an application made for the purpose comes 
within the meaning of sec. 18 of the Rent 
Act. 

“I am told by the learned vakil for the 
Petitioner that he is not prepared to 
amend his petition to show that the pro- 
perty is a premises within the meaning 
of the Act so as to give me jurisdiction. 

“ The application is therefore dismissed 
as incompetent'. 

‘ ‘ The Petitioner will pay to the Oppo- 
sile Party Rs. 25 as costs/* 

Against this order of the President, the 
landlords moved the High Court and ob- 
tained the present Rule 

Babus Mohendra Nath Roy and Paresh 
Nath Moolcerjee for the Petitioners. 

The Advocate-General and Babu Naren - 
dra Nath Choudhury lor the Opposite 
Party. 

The Judgment of the Court was as 
follows ; — 

The Petitioners before us are lessees of 
cei tain premises in Calcutta, No. 40/1 
St land Road, and the Opposite Parties are 
sub-tenants under the Petitioners occupy- 
ing, to use a neutral expression, a certain 
room on the ground floor of the said pre- 
mises. The Petitioners allege that the 
room m question is a godown and that the 
Opposite Parties executed on the 29th 
August 1919 a letter of attornment in their 
favour whereby they agreed to pay rent 
at the rate of Rs. 70 a month to the Peti- 
tioners. It is alleged that in the letter 
ol attornment, the room was described by 
them as a godown on the ground floor of 
premises No. 40/1 Strand Road. It is 
further alleged by the Petitioners that on 
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or about the 29th January 1920, the Op- 
posite Parties agreed to pay enhanced rent 
at the rate of Rs. 99 per month from 
January 1920 in respect of the said 
godown. It appears that on the 31st 
May 1920, the Opposite Parties filed an 
application before the Controller of Rents 
in Calcutta for fixing a standard rent of 
the said room, alleging that the room in 
question constituted an office and that the 
standard rent thereof could not be more 
than Rs. 77 per month The Petitioners 
on being served with notice of this ap- 
plication contended before the Controller 
of Rents that the subject-matter of the 
demise was a godown and not an office and 
that the same could not he descnbed as 
“ premises ” withm the meaning of the 
Calcutta Rent Act, and that as such the 
application of the Opposite Patties before 
the Controller of Rents was incompetent 
The Controller of Rents inspected the 
loom m question and came to the conclu- 
sion that the same was an office, that it 
was used “ as a shop, an office as well as 
for the puipose ot storing goods for sale 
m a portion ” and fixed the standard rent 
thereof at Rs 70 The Petitioners being 
dissatisfied with the order of the Controller 
of Rents fixing the standard rent of the said 
room at Rs. 70 applied to the learned Pre- 
sident of the Calcutta Improvement Tri- 
bunal for revision of the order of the Con- 
troller of Rents, fixing the said standard 
rent, under sec. 18 of the Calcutta Rent 
Act. The learned President held that in- 
asmuch as the Petitioners before him had 
contended in thenik" application for revi- 
sion that the Controller of Rents had no 
jurisdiction whatsoever to fix a standard 
rent ift respect of the subject-matter of the 
demise the same not being “premises” 
within the meaning of the Act, the Peti- 
tioners on their own showing were dis- 
entitled to any relief by way of revision 


under sec 18 of the Act The argument 
of the President is that inasmuch as the 
Contiollcr of Rents had, according to the 
Petitioneis, no jurisdiction to interfere in 
the matter, the President had equally no 
jurisdiction because, in his opinion, sec. 18 
of the Calcutta Rent Act is only attracted 
to cases where admittedly the Controller 
has jurisdiction to fix a standard rent. 
We are u liable to assent to this view ot 
the matter We aie of opinion that under 
sec 18 of the Calcutta Rent Act, the land- 
lords, in tins case the Petitioners, 
w r ere entitled to a decision from the Pre- 
sident of the Calcutta Improvement Tri- 
bunal as to whether or not the Controller 
of Rents had jurisdiction to fix auy stand- 
ard lent in tlie case which was brought 
befoie him In our opinion, the tact that 
the Petitioners beiore the President of the 
Tnbunal contended that the ContMller had 
no jiuibdiction in tlie matter, could not be 
construed to be a point against the Peti- 
tioner h disentitling them to any relief at 
ihe hands of tlie President under sec. 18 
of the Calcutta Rent Act for revision of an 
order fixing a standard rent, because if 
that reasoning w^ere held to be sound, 
then in no case of this description could 
relief he given under sec 18 of the Cal- 
cutta Rent Act. We think that the Presi- 
dent has taken an unduly narrow view of 
sec 18 of the Calcutta Rent Act. In this 
view of the matter, we set aside the order 
of the President of the Calcutta Improve- 
ment Tribunal and remit the case to him 
for consideration of the questions urged 
in the petition of the Petitioners before us. 
Theie will be no ordeir as regaids the ap- 
plication under sec. 115 of the Code of 
Civil Procedure Code. 

The Petitioners will get their costs of 
the first Rule which we assess at thiee 
gold mohurs. 

J. N. R. Rule made absolute. 
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0. C. Ghose, J. 


Cuming, J. 

1922, 

Heard, 20 and 

2 1, July. 
J udgment, 2 L, J uly 


King- Emperor 

v. 

Tinoodbi Dhofi. 


Indian Penal Code (Act XL V of 1860 ), sec, 86, 
a habitual gunja smoke / committing murder in a 
tempoun y state of intoxication, if entitled to the 
benefit oj the provisions of — High Courts power to 
consider accused's v nsovndness of mind in passing 
sentence, when no such plea taken funder sec . &f, 
/. 1\ Cade — Criminal Pioccdure Code (Act V at 
1898), sec, 401 . 


In a case of murder committed suddenly 
and without any provocation , there was 
some evidence that the accused was a 
habitual gunja smoker There *u(v, 
no evidence of any motive for the crime , 
but the accused did not lahe any pica of 
nnsoumfdess of mind under the provisions 
<>( sec 84 of the Indian Penal Code. 

Held — That hating regard to the way in 
which the murder ic as committed and the 
fact that there was pratln ally no evidence 
of motive , it ought in be inferred that the 
accused at the time when he committed 
the murder was sufferimj from some 
severe mental derangement and that he 
was not responsible far ihe act which he 
committed , thougli * insanity was not 
pleaded The case, however , did not 
come unde/r sec . 84 or sec . 80, but fell 
under sec . 80. But in view of accused's 
mental condition, the capital sentence was 
not the proper sentence to pass in the 
case* 


The accused was sentenced to trans- 
portation for life and the matter was re- 
ported to the Local Government for con- 
sideration under sec . 401, Ur. P. C. 

This was a Reference under Bee. 307, 
(Jr. P. C., by the Sessions Judge of 24-Per- 
gunnaks (A. (j. Li. Henderson, Esq.), 
dated the 21st June 1922, disagreeing with 


the verdict of the jury who had found the 
accused not guiltv of the charge found 
against him under sec. 302, T. V. C. 

The facts were briefly as follows : — Two 
females with three boys were proceeding 
from one village to another. The boys 
weie walking ahead and the women who 
were talking to each other were at some 
distance behind The accused suddenly 
came out of a garden and tried to catch a 
bundle winch one of the boys was carry- 
ing on bis bead He raised an alarm and 
the accused let go lus bold on him but 
caught the next boy up bv the legs and 
dashed him se\eial times on the ground 
The women, i an ivp but the accused took to 
lus heels and, being chased, got into a 
clump of bamboos and then into a tank 
wheie one of the women caught him 
lie was coming out of the tank, and 
made linn ovei to the villagers who had 
assembled 

One ol the piosmitmn witnesses depos- 
ed that the accused used to smoke gunja 
m the morning and in the evening every 
dav No plea was, however, taken on 
be hall of t lie accused under the piovisions 
at sec. Hi of the Indian Penal Code, that 
the accused at the time of doing the act 
was in an unsound state of mind. The 
juiv biought in a verdict of not guilty, and 
the Additional Sessions Judge of 24-Per- 
gunnahs, disagreeing with the unanimous 
verdict of the jury, referred the case to the 
High Court under the provisions of sec. 
JUT, Or. P. Code. 

Babu 1 mulya Chandra Sen for the Ac- 
cused. 

Mr.^Orr for the Grown. 

The Judgment of the Court was as 
follows : — 

This is a Reference under the provi- 
sions of sec. 307, Cr. P. C., by the learned 
third Additional Sessions Judge of the 
J^Pergunnaks, disagreeing with the un- 
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animous verdict of the jury in a trial which 
was held for an offence under sec. 302, I. 
P. C. The accused Tincoun Dhopi was 
charged under the provisions of sec. 802, 
I. P. C., with having committed the 
offence of murder in that he had killed a 
child named Pulin. He was tried before 
a jury and the jurv brought m a \erdict 
of not guilty The learned Sessions Judge 
was of opinion that the verdict was against 
the weight of evidence and that it was 
necessary for the ends oi justice to make a 
reference to this Court % and jjas accord* 
mgly laid the matter before this Court. 
The learned Deputy Hegal Remembrancer 
appears in support of the reference and has 
placed the evidence m the case before us 
We also have had the advantage of hear- 
ing Mr Amulva Chandra Sen on behalf of 
the accused. 

The facts shoitly ate as follows — On 
or about the 29th Falgoon 1328, the pio* 
sedition witness No 3, Swaimunom Bewa, 
with her daughter Tustimumi Bewa (pro* 
secution witness No 4) and two boys 
named Jiten and Pulin went to the house 
of a relative ot theirs on the occasion of 
the Dol festival. They staved there for 
four or five days and then went to the 
house of one Sasthi Mondal They stayed 
in Sasthi’s house for a night or two and 
set out for home on the afternoon of 
Saturday the 18th March The party on 
the return journey consisted of the witness 
No 3 fVwarnamoni, witness No 4 Tustu- 
moni, witness No. 5 Jitendra Nath Gayen, 
witness No. 6 Bhim Chandra Haidar and 
the d, ceased. Pulin. It appears that 
(luring* the return journey the boys Jiten 
and Pulin and Bhim walked ahead of the 
others and the women who were talking 
to each other were at some distance behind 
the boys. It is alleged that the accused 
suddenly came out of‘ a garden and tried 
to catch a bundle which the witness No* 9 


Jiten was caiiymg on his head. Jiten 
raised an alarm and the accused let go hin 
hold on Jiten and he caught Pulin up by 
the legs and dashed him several times on 
the ground. The witnesses Jiten and 
Bhim thereupon tan away The witnesses 
Nos 3 and 4 Swarna and Tustii ran up to 
ihe place where Pulin was being assaulted 
in t lie mannei described above by the ac- 
cused Before, however, Swarna and Tustu 
corld actually icach the place, the ac- 
cused had •taken to his heels. The wit- 
nesses Swarna and Bhim gave chase and 
it was found that the person who had been 
chased had got into a tank which is 
known as Naiam's tank* Narain, who is 
witness No 16, states that he w r us splitting 
some bamboos m his house He saw a 
woman walking fast. She shoutSd out 
that a child had been murdered by a man. 
She asked if a man had passed that way. 
Then a> boy said that a man had gone into 
the tank He asked the woman if she 
would he able to recognize the man. She 
said The witness Swarna then 

went to the bank of the tank and caught 
the accused as he was coming out of the 
tank and made hum over to the villagers 
who had assembled* on the bank of the 
tank on hearing hex cries, and she went 
back to the place where Palm w^as lying 
dead. The dead body was sent to the 
Diamond Harbour Hospital in charge of 
a constable, and Sarat Gaven, witness 
No 2, who is a nephew of Swarna. there- 
uftei lodged the first information at the 
thana. 

The medical officer who held the post 
mortem examination found a contused 
lacerated wound below the point of the 
chin and another similar but large wound 
on the back of the head through which the 
skull bone and brain substance wetre pro- 
truding- The skull bone on the back and 
the siefe bones were smashed to pieces and 



THE CALCUTTA WEEKLY NOTES. 


[Vol. XX VII. 


King-Emperor v. Tincouri Dbopi. 

the lino of fracture extended to the base of 
the skull In the opinion of the medical 
oflicei , death was due to the shock result- 
ing from fracture of the skull and he fur- 
ther states that the boy Putin could have 
come bv the injuries found on him and 
from which he died, if a man held him 
by the legs and dashed him on the ground. 

The occurience was witnessed by 
Swarna and Tustu. Swarna states that 
as soon as her attention was drawn to the 
fact that Tulin was being assaulted in the 
manner described above, she asked hei 
daughter to look alter the injured boy 
while she ran after the accused. She 
followed him for about half a mile and the 
accused then jumped into the tank. A 
boy who was standing there asked hei 
what was the matter She told him she 
was chasing a man who had killed her 
nephew Tulin and who had gone into the 
tank. As the accused came out of the 
tank she threw her sen round his neck 
and caught lnm. Many villagers had 
come up and she made over the accused 
to them. 

Tustumorn m her deposition says in so 
many words that she ^iw the face of the 
accused and she heaVd what Jiten had 
said, namely, that his bundle was being 
pulled by a man After Jiten had raised 
the alarm and after the accused had let 
go lus hold on Jiten, she saw the accused 
seize Tulin bv the legs, pick him up and 
dash him to the ground three times Then 
they, that is Swarna, Tustu and witness 
No 0, started to run ‘The accused tl.cn 
threw the boy down and ran away. She 
says further that after her mother Swarna 
had started chasing the man, she stayed at 
the place where the boy was done to death 
and waited till her mother returned. 

The witness No. 6 Jiten says that a 
onan came from Satis doctor’s garden and 
approached them ; there was a bundle of 


clothes on his head; the man who came 
tried to seize the bundle. Thereupon he 
shouted out to his great aunt and held 
on to the bundle. The man let go his hold 
upon him and seized Pulin by the legs. 
Jiten dropped the bundle and began to run 
towards his great aunt. The man dashed 
Pulin to the ground several times. 

Witness No 6 Bhim Chandra Haidar 
states that he was ahead of Pulin and 
Jiten. The accused came up to them and 
seized Jiten ’s bundle The witness ran 
after Jiten and Jooked over his shoulder 
and saw the accused dash Pulin to the 
ground He was going towards the north 
and readied the Musalmanpara before 
Jiten did ; and he says further that he was 
standing at the side of the tank when 
Swarna reached the place of occurrence. 
When she followed the accused he threw 
clods of earth at her. The accused ran 
towards their village and the accused was 
lost sight of when lie ran into a clump of 
bamboos. 

The witness No 11 Kristo Mohan Man- 
dal says that he saw the accused run up 
and plunge into a tank. Hie aunt 
Swarna followed him. She was shouting 
all the time “Pulm has been killed.” 
II is aunt seized the accused when he came 
out of the tank Other people came up 
and secured him. The accused was 
weainig a gamcha which was blood-stain- 
ed In cross-examination he sa.ys he saw 
the accused sitting in the verandah of Hos- 
sain (Name's) house afterwards. He was 
wearing a gamcha. It was tied round his 
waist His aunt caught him by putting 
the corner of the cloth (sari) round his 
neck. The accused said he did not kill 
the boy. He was sitting when they came 
into the house. 

. Then we have the evidence of Rash 
Behari Neogi who says he heard a woman 
shouting “ my son has been murdered by 
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a man who is running 1 away." A man 
was running in front of her. This wit- 
ness was in a position to identify the ac- 
cused and he did identify the accused in 
the Sessions Court. He says further that 
the man who was running was going to- 
wards Khunkali. The witness followed 
him. He stumbled and fell Later he 
found the man under anest in the house 
of Ram Kanta, Mondal. He was taken 
away to the place where the dead body 
was lying. 

Ram Kanta Naskar witness No. 14 
states that Swarna came to hi^ house with 
her aunt and two boys Pulin and Jiten 
in Falgoon and went away about the 4th 
Chaitra taking his daughter-in-law Tustu 
with them. 

Then we have the evidence of Uttam 
Chandra Mistri who says the accused was 
employed under him as a labourer and he 
used to smoke gurija. He used to take it 
in the morning and in the evening. 

Then we have the evidence of Naran 
Chandra Mistri who has already been re- 
ferred to above. Lastly we have the evi- 
dence of Kunja Lai Naskar and Ramanatfi 
Mondal who speak to the fact that they 
knew the accused. They saw Swarna 
run up shouting that murder had been 
committed and that the murderer was 
running away. There was a boy stand- 
ing near the bank of the tank who had 
seen the accused run away. The witness 
Kunja asked the boy about the man. He 
said that the man had plunged mto the 
tank. They went towards the east 
through Karim's compound. The man 
^vas leaning against the wall of the 
verandah. The woman, that is, Swarna, 
identified him as the murderer and asked 
them to arrest him. He was arrested by 
a mui named Kbajan Mai. 

This is practically all the evidence in 
the case and on this evidence there can- 


not be any manner of doubt that the boy 
Pulin was killed by the accused and that 
the act of killing such as ha<? been describ- 
ed above amounted to murder. It would 
therefore appear that the accused was 
guilty of having committed an offence 
punishable under the provisions of Bee. 302, 
I. P. C. 

It has been urged, however, that the 
identitv of the accused has not been suffi- 
ciently established. On this point it is 
sufficient to refer to the evidence of 
Swarna and Tustu, of the witness Jiten 
and of the witness Bhim Haidar In addi- 
tion to this body of evidence there is the 
testimony of Krista Mondal, Rash Behary 
Neogi and Kunja Naskar. * We see no 
reason whatsoever to reject the evidence 
of these persons and to come to the con- 
clusion that the identity of the accused 
has not been established. In our opinion 
the evidence which has been referred to 
above, that is to say, thg evidence of the 
eye-witnesses and the evidence of the 
other persons whose names have been re- 
ferred to above point conclusively to the 
fact that it was the accused and the ac- 
cused only who was responsible for the 
death of Pulin. * 1 • 

It is next said that the story of the chase 
is such that no reliance can be placed on 
it. • We have examined the evidence and 
we are unable to say that the BtoTy of the 
chase is so unnatural as it has been alleg- 
ed by the defence that no reliance can be 
placed on the same. We think under the 
circumstances that the chase was per- 
fectly natural and there are no reasons 
whatsoever for thinking that the story of 
the chase as related by the witnesses 
whose names have been mentioned above 
is untrue in any particular. 

The medical evidence shows that the 
deceased having regard to the injuries 
which had been inflicted on him could 
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have come by his death hv being dashed 
on the ground several times. The only 
thing that can legitimately be urged on 
behalf of the accused in a case of this des- 
cription is that having regard to the wav 
in which the murder was committed and 
having regard to the fact that theie is 
practically no evidence of motive, it ought 
to be inferred that the accused at the time 
when he committed the murder was 
suffering fiom some severe mental de- 
rangement and that he was not respon- 
sible for the act whieli ho committed 
As mil he seen Liter, we have taken this 
plea info our consideiation, and we think 
there is good reason for coming to the 
coned usion 'that (the accused must have 
been at the time, having regard to the 
fact that he was a habitual gunja smoker, 
in such a state of mind that he was not 
responsible for his action. 

The accused has not taken anv plea 
under the provisions of sec. 84 of the In- 
dian Penal Code, and having regard to the 
evidence on the record this is not a case 
which comes under the provisions of sec. 
84, I. P. C , or of sec 85 but falls within 
the provision # of sec 86, I. P. C We 
think that tl?6«ends of justice will be met 
if a sentence of transportation for life is 
passed on the accused. This is obviously 
not a case where the capital sentence 
should be passed and as has iust been in- 
dicated we do not propose to pass the 
capital sentence on the accusod. But we 
think that the accused ought to be con- 
victed under sec* 302, I. P. C., and sen- 
tenced to suffer transportation for life and 
we direct that the accused Tincoun Dhopi 
be transported for lifo. 

Having regard, however, to the facts of 
this case we think that the attention of 
the Local Government may be drawn to 
this case under the provisions of see 401, 
Or, P. C., and the Local Government may 


be imited to take such action as it think 
proper under the provisions of’ that sec 
tion, and we direct that the records of thi 
case together with a copy of our judgmen 
be forwarded to the Local Govemmon 
for their consideration. 

J. N. R. 


PRIVY COUNCIL. 
[Appeal fbom Patna.] 


Lobd Phillimore. 
Lobd Carson. 

Sib John Edge. 

‘ 1922, 

Heard, 2 and 

4, May. 
Judgment, 25, May. 


RaI RADHA K RISEN) 
and ors., Appellants, 
v. 

Bisheshar Sahat 
and ors.. Respondents 


Cird P) ocediu e (\>dc (A< t XIV of 1882), ,s pc. ?0 
— Lea io to bid ref ami to den ee di older— Pat cha* 
by decree-holder in b°nami of another , if a nullity 
— Sale voidable— Quest to) < which arise upon }» o 
eroding to set mule Side — Limitation— Lnnitatio) 
Act (IX of 1908), Art 12. 


A purchase by a decree -holder who ha, 
not obtained permission is not void nor ( 
nullity , but is only to be avoided on tin 
application of the judgment-debtor Oi 
some other person interested . The fae< 
that the decree-holder had actually ap 
plied for permission and had been icfuscc 
would make no difference. The question 
upon an application io set aside such jiur- 
chase is not whether the decree-holda 
had been contumacious, but whether tin 
property had been really realised to the 
best advantage . If it had not , the Cour\ 
would set the sale aside; if it had , then 
it did not matter that the decrce-holdei 
bought without permission or that he had 
applied and been refused. 


The sale being voidable only and not 
void, Art . 12 of the Limitation Act ap- 
plies and the suit must be brought within 
one year. 

This was an appeal from a decree, 
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dated the 27th February 1919 of tile High 
Court at Patna which reversed a decree, 
dated the ‘27th November 1916 of the 
Court of the Subordinate Judge of Muza- 
ffaipur. 

The suit in which this appeal arose was 
instituted by Mahabir Pershad (who re- 
presents the interest of Thu Gudar Sahay, 
deceased) against the pi incipal Respon- 
dent, Bisheshai Sahay and others, 

Thu Oudar Ralmv was the owner of the 
village of Katava, which in 1873 he 
mortgaged in favour of Bisheshar and 
others. 

On 31st May 1886 the mortgagees ob- 
tained n deciee fot sale in a suit to ro- 
cover their debt and the entire mortgagod 
propei ty was sold by the Couit on the 18th 
April 1899. 

One Hari Narain was declared by the 
Point purchaser of the village in dispute 
and was granted a certificate under sec. 
316 of the Civil Proecduie Code, Act XIV 
of 1882. 

Ilai Oudar Sahay having died in 1897, 
his widow applied under sec 311 of the 
Civil Proceduie Code to set aside the sale 
on the ground that the execution pro- 
ceedings weie tiaudulent This applica- 
tion was dismissed by the Com!, on the 
7t)i July 1899 and an appeal by the 
widow to the High Couit was also dis- 
missed 

Pai titular Kahay’s estate devolved in 
1910 on Iiiu Mahabir Pershad w ho in- 
tituled the, suit in which this appeal 
arose. 

In his plaint he alleged that the execu- 
tion proceedings which resulted in tl>e 
auction sale were collusive and fraudulent, 
that BiBhesliar in spite of being prohi- 
bited from bidding by the* Court had pur- 
posed the village benamt m the name of 
Hari Narain and that the sale was accord- 


ingly Void. On the death cf the Plaintiff 
the suit was continued by Jus sons. 

The principal Defendant in his written 
statement denied that Hari Narain was 
a benamidar and pleaded that the suit was 
barred by limitation and was res judicata. 

The Subordinate Judge held that Hari 
Narain w r as a benamidar for Ihe Appel- 
lant, he negatived the pleas of " re.? judi- 
cata ” and limitation and hold that, in- 
asmuch as the purchase had been made 
in defiance of the Court's refusal of per- 
mission to the Junvhanor to hul, the sale 
w’as void ab imho and inoperative. In 
the result he allowed the Plaintiff’s claim 
to recover possession of the whole village, 
and made a deciee accordingly. 

From that decree 11 k* Respondents ap- 
pealed to the High Court of Judicature at 
Patna and their appeal was heard liy 
Atkinson and Das, JJ , who delivered 
their judgment on the 27th February 
1919. 

The learned Judges held that Hari 
Narain was not a benamidar for the Re- 
spondent, that m any (went the sale would 
not be void but voidable, and that any 
suit to set it aside was barred under Art 
12 of the Indian LimTt^jpn Act They 
were furthei of opinion that the Plaintiffs’ 
remedy, it any, was not bv a fiesh suit hut 
an application under sec 2-14 and sec. 
294 of the Civil Pi or 'dure (’ode of 1882. 

In the event they set aside the decree of 
the Subordinate Judge and made a decree 
dismissing the suit ol the Plaintiffs with 
costs. f 

The Plaintiffs now appealed from the 
decree of the High Court to His Majesty 
in Council. 

Mr. DeGruijther , K C (with him 
Messts. Panlh and Majid) for the Appel- 
lants. — The evidence liere^tends to show 
that the transaction was benamt. 

Hari Narain was a pauper, he had been 
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a bcnamidar on a prfevjoufl occasion and 
was not the type of man likely to make 
so shrewd a bargain. 

By Art. 12 of the 1st Schedule to the 
Limitation Act a suit to set aside a sale 
must be brought within a year, but no 
limitation can run against the reversioners 
unless it is shown that they knew of the 
benamt nature of the transaction 

They dul not know of it owing to the 
fraud of the pm chaser and the article of 
the Limitation Act that is applicable is 
Art 95 which allows tlire6 years after the 
discoveiv of the fraud. 

Syamlal Mart dal v. Nilmony Das (J) 
and Snmati Sarat Human v. Ntmai 
Cham Dnj ( 2 ). 

Moreover, the sale was not voidable but 
void Bidding at the auction in spite of 
the # order prohibiting it was an abuse of 
the process of the Court — and no .sale 
could be effected in favour of a bidder to 
whom leave had been refused. 

S M. Kanum t>ebi v. Ramlochan Sir - 
liar (3), Mahomed Gazee Chowdhry v 
Ham Loll Sen (1) and Mahabir Pershad 
Smtjh v Macnaqhlen (5). 

Mr. Dube for the Respondents — The 
eudence that tjie tvansaction was benami 
is far from conclusive. It has been held 
that more .suspicious circumstances are 
insuflicient to pro's e the benami natuie of 
u transaction 

Srcenwnchunder Dcy v. Gopaulchun * 
der Chuckerbutty (6) and Hakim Maulvi 
Muhammad Mahbub Ah Khan v. Bharat 
lndu (7). 

See 294 of the Civil Procedure Code 
cleailv states that a sale may be set aside 

(1) I. L B. 34 0*1. 241 (1907k 
12 BOWK. 266 MflOOk 
(8) 6B.L B. 460 (1870), 

(4) I h B. 10 0*1, 767. 1884k 
(5 L. R 16 I. A. 107 (1839k 
(61 11 M I. A. 28 at p. 48 (18681, 

(7/ 23 0. W. N. 321, 826 ' 1918k 


upon application and for just cause. In 
the absence of any such application within 
the period of limitation laid down by Art. 
12 of the Limitation Act the sale though 
voidable before becomes good. There is 
no foundation for the suggestion that it 
was void ab mitio. 

Mr. DcGruytlier, K. C ., replied. 

Their Lordships' Judgment was deli- 
vered by 

Lord Piiiiximore.— Rji Gudar Sahay, 
a landowner in the District of Muzaffaipur, 
borrowed frtun a joint family of money- 
lenders to whom the Defendants belong, 
a sum of Ids 1C.000 on the 2nd May 
1873, and mortgaged for it his village 
Mouza Katava. The family alterwaids 
separated, and upon the partition of their 
property various fractions m the mort- 
gage! became allotted to the different 
members They, however, all joined in 
a suit brought in 1886 to enforce the 
mortgage, and in the ordinary course ob- 
tained a deciee on the 31st May 1880, 
under which if the money was not paid 
tlit* property was to be brought to sale. 

For a time no steps were taken to 
realise tins decree, and the judgment- 
debtor paid off poitions by purchasing, 
through a bcnamidar , the shaies of s mie 
of the decree-holders, lor prices winch 
it is noteworthy w<^:e considerably less 
than the nominal values. Tn January 
1889, he bought a share nominally worth 
Rs. 7,140 for Rs. 3,266- m March 1891, 
a share nominally worth Rs. 15,209 for 
Rs. 5,000, and m November 1894, shares 
nominally worth Ra 24,619 for Rs. 7,476 
Tins left something under five annas of 
the judgment unsatisfied, and these were 
held in severalty by the Respondent 
Rislieshar Sahay and two -of his brothers. 
In 1898 Bisheshar, on behalf of himself 
and the remaining decree-holders, took 
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proceedings to bave the decree executed, 
and the property wae sold by the Court 
on the 18th April 1899. By that time 
the judgment-debtor was dead, and his 
widow was proceeded against in his place. 
Upon the record of the execution proceed- 
ings one Hari Narain wag declared pur- 
chaser of the village, and he obtained a 
certificate of sale and possession. The 
widow applied to set aside the sale on 
various grounds, but failed. She died in 
1904 and was succeeded by her daughter, 
who died in 1910. Upon the daughter’s 
death the estate of the* original judgment- 
debtor devolved upon the Appellants as 
the next heirs, and they in 1914 institu- 
ted the present suit, alleging that the 
proceedings at the sale had been collusive 
and fraudulent, that they had recently 
discovered that Bisheshar had applied to 
be allowed to bid and had been refused 
leave, but in spite of the refusal 
had purchased the village in the name 
of Hari Narain, who was his benamidm . 
The piesent Appellants made certain 
other points which were disposed of in 
the course of the pioceedings 

The Respondent Bisheshar denied that 
Hari Narain w^as his bcnamtdar, and said 
that Hari Narain was the true purchaser, 
who had since sold and tiansferred to 
him. He also took the* point of the 
Statute of Limitations. 

It must be taken to be true that he had 
applied to the Court for leave to bid and 
had been refused. Han Narain pur- 
chased the property for Rs. 636 only and 
sold it, or purported to sell it. to Bisheshar, 
on the 9th December 1902, for Rs. 1,500. 
The case came before the Subordinate 
Judge, who by his decree, dated the 27th 
December 1916, decided m favour of the 
Plaintiffs, the present Appellants. He 
held that the purchase by Hari N&dkin 
was made by him as bcmmjdar fog Bis- 


heshar Sahay, and lie thought that the 
Statute of Limitations did not apply, be- 
cause he held that it was not a suit to 
set aside a voidable sale, but a suit to 
recover possession of immovable pro- 
perty by the heirs in reversion on the 
death of the last female heir, and was 
therefore covered by Afet. 141 of the 
Indian Limitation Act. 

Bisheshar appealed to the High Point, 
which by its judgment, dated the 27th 
February 1919 reversed the decision, held 
that Han Narain was not a bctiamular, 
and further held that the suit w r as barred 
by AW. 12 of the Indian Limitation Act 
as being a suit to set aside a sale in exe- 
cution of a decree by a Civil Court, tor 
which the period of limitation is one year 
from the date when the sale is, confirmed 
or would otherwise have become final and 
conclusive. If either of the defences 
raised by Bisheshar be established the 
judgment of thgj High Court at Patna 
would be right and the suit would fail. 

Their Lordships will consular first the 
question whether it was pioved that tfie 
transaction w r as benami . There is, as 
admitted in the judgment of the High 
Couit, ground for I* suspecting that the 
transaction might be oi tins natiue The 
Judge of first instance took it as estab- 
lished, though there is some question as 
to the regulanty of the proof, that Ham* 
Narain was in position a servant and a 
servant to a brother of Bisheshar, and 
one not likely to have money, though 
there was somo evidence that he had 
engaged m commercial transactions. The 
sum for which the property was sold w r as 
exceedingly low. In the view of the 
Subordinate Judge it was woxth Rs. 1,500 
or Rs. 1,000 a year gross, from which 
should be deductedj the revenue cesses 
amounting to about Rs. 400 a year. Not 
only, therefore, w*as the original price 
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absurdly low, but Hari Narain, if be 
were the real purchaser, though making 
a considerable profit on the re-sale, never- 
theless sold to Bisheshar for much less 
than he might have expected to get for 
the property. 

But, on the oilier hand, the widow of 
the original judgment-debtor, who seems 
to have been advised, made a number of 
objections to the sale and never raised this 
one, and the matter waited for upwards 
of 15 years, by which time Hari Narain 
was dead, before these proceedings were 
taken. It may be said that the widow 
and her advisers would not know who 
Hari Narain was, but the fact that \he 
price was as low as it was would have 
put them upon inquiry, and indeed the 
witness for the Plaintiffs, Khub Lai, if 
he is to be believed, told the widow's 
In other about it from the first The fact 
that the decree-holders were content to 
take so small a proportion of the nominal 
value of their shares in the decree seems 
to point to there being a deficiency in the 
mortgaged properly Moreover, Bi$bes-> 
bar’s two hi others got in respect of their 
shares, which together, vvere larger than 
Bisheshar’s, only tftfii* small proportion 
of the ilet proceeds of the sale, and as 
they would certainly have known who 
Jian Narain was, they must either have 
been satisfied that the sale was good and 
that no moie could have Jjoen realised, 
or they; must have been parties to the 
fraud, which has not hitherto been sug- 
gested. Except the witness Khub Lai, 
whoso evidence, taken as & whole, was 
unfortunate for the side which called him, 
and another witness whom the High Court 
thought unworthy of belief, there was 
nothing like affirmative evidence of a 
benami case. * * 

Upon the whole, their Lordships agree 
with the view of the High Court that it 


has not been proved that Hari Narain was 
benami for Bisheshar. This is sufficient 
to dispose of the appeal. 

With legard to the point on the Statute 
of Limitations as it was presented befoie 
the Courts in India, their Lordships are 
also of opinion that the decision of the 
High Court was right. The applicable 
section of the (’ode of Civil Procedure re- 
gulating sales in execution by the Court 
is as follow r s 

<l 294 No holder of a deciee in execu- 
tion of which property is sold shall, with- 
out the expiefse permission of the Court, 
bid for or purchase the property 

“ When a decree-holder purchases with 
such permission, the * pui chase money and 
the amount due on the decree may, if he 
so desires, be set off against one another, 
and the Court executing the decree shall 
enter up satisfaction of the decree in whole 
or in part accordingly. 

“ When a decree-holder purchases, by 
himself or through another person, without 
such permission, the Court may, if it thinks 
lit. on the application of the judgment- 
debtor or any other person interested in 
the sale, J)v older set aside the sale, and 
the costs of such application and order, 
and any deficiency of price which may 
happen on the re-sale, and all expenses at- 
tending it, shall be paid bv the deci ec- 
ho lder ” 

Tpon the construction of this section 
it is <w ulcnt that a purchase by a decree- 
holder who has not obtained permission 
is not void noi a nullity, hut is only to be 
avoided on the application of the judg- 
ment-debtor or some other person inter- 
ested Tt would be injurious to those in- 
terested in the sale if a decree-holder who 
hack been forced up in the bidding to give 
a large sum of money could escape from 
fulfilling big contract by getting the sale 
declared a nullity, and it would make all 
titles 'under *mch sales insecure, if at later 
period# they were liable, to be treated as 
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nullities. A sale is to be set aside upon 
application and upon cause shown. 

This position m 'w ell established and 
seems to have been accepted by the Sub- 
ordinate Judge ; but in his view the fact 
that the decree-holder had applied for 
pei mission and had been refused made a 
distinction. Their Lordships, however, 
cannot see that this makes any diffcience. 
He is still a decaee-liolder who has not 
obtained permission to bid. He is that 
and nothing moie. If indeed an applica- 
tion were made under the last paragraph 
of the section, Ins ccyuluct, might be one 
of the points which the Court would take 
into consideration in del ei mining whether 
it would avoid the sale or not. It is 
doubtful even then whether it w r ould be of 
any importance. The question would not 
be whether the decree-holder had been 
contumacious, but whether the property 
had been really realised to the best ad- 
vantage. If it had not, the Court would 
get the sale aside, if it had, .then it mat- 
tered not that the decree-holder * bought 
without permission or that he had ap- 
plied and been refused If, then, the sale 
is voidable only and not void, Art. 12 in 
the Act of 1908 applies, and the suit must 
be brought witlim one year. Therefore 
it was too late. 

Counsel for the Appellants took fur- 
ther point. He urged that this case 
might be treated as one of concealed 
fraud, to which sec. 18 of the Act a*nd 
Art. 95 would apply, and that the fraud 
consisted m concealing from the Court 
that the decree-holdeir who had been re- 
fused was in fact buying through his 
benAmidar. Their Lordships deem it un- 
necessary to consider tins contention, 
which was never put forward or discussed 
in the Courts in India, and the founda- 
tion for which is deficient. There in in- 
deed allegation but there is no proof of 


the time when the fraud, supposing that 
there were fiaud, became known to the 
Plaintiffs (Appellants). Moreover, for 
this purpose the widow would represent 
the estate, and the Court would have to be 
satisfied that she did not know. In this 
connection the evidence of Khub Lai 
would have to be further considered, as 
well, po'rhaps, as that of other witnesses 
for the Plaintiffs. 

For these reasons their Lordships deem 
it unnecessary to express any opinion 
upon this contention, and, upon the whole, 
they will advise His Majesty that this ap- 
peal should be dismissed with costs. 

Solicitors * Messrs . Trtiefitt A Francis 
for the Appellants. . 

Solicitors * Messrs. Barrow Rogers <1 
Ncr ill for the Respondents. 

G. D M. Appeal dismissed . 

PRIVY COUNCIL. 
[Appkal**bom Allahabad.] 

Lobd Bookmaster. 

Lord Atkinson. Nabain Das, 

Lord Sumner. Appellant, 

Lord Carson. v. 

Sir John EogiB. V, Abinash Chan- 
1922, DAB And anr., 

Heard, 22 and 23, May. Respondents. 

Judgment, 23, May, 

Infant, lease \on befuxlf of— Alteration of terms 
so as to make it reasonable m order to bind minor , 
if permissible— Incompletefmder— Liability to pay 
interest — Rate of interest , what is reasonable m 
India . 

A lease which taken as a whole was 
an unfair and inequitable transaction could 
not be altered and reduced into a proper 
and reasonable form in order to make it 
binding on an infant on whose behalf it 
was executed , when the objectionable 
features of the lease did not admit of 
separation from its general structure as 
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an independent bargain between lessor and 
lessee. 

A lender of payment accompanied by a 
condition which prevented it froth being 
a perfect and complete tender does not 
relieve the payee of the obligation to pay 
interest. 

Award of interest at 12 per cent, per 
annum was upheld as such a rate, though 
considered high in England, may be a 
very proper and reasonable rate to impose 
in the local conditions of India. 

This was an appeal against the decree of 
the High Court of Judicature at Allaha- 
bad, dated the 21st January 1919, which 
reversed the decree of the Additional 
Judge of Clorakpur, dated the 28tli Sep- 
tember 191G, and made m Original Suit 
No. 108 of J915. 

The said suit was brought on behalf of 
the piesent first Respondent for a decla- 
ration that a lease-deed executed on the 
12tli September 1913 by His father to the 
present Appellant, who was the first De- 
fendant in the suit , w as not binding on the 
Plaintiff, and for possession. The Sub- 
ordinate Judge dismissed the Plaintiff’s 
suit but on appeal the High Court passed 
a decree for him. The present, appeal has 
been preferred by the first Defendant. 

The Plaintiff, now the first Respondent, 
is the infant son of Shekhar Cband who 
was the seoond Defendant and is .the 
second Respondent. During his minority 
Shekhar Chand's estate was under the 
management of the Court t of Wards end 
when it was released to him on 28th 
August 1905 on lus coming of age, it was 
worth about Rs. 24,000 a year. He' was 
admittedly a man of weak character 
addicted to extravagance if not to vice and 
not competent to manage the estate. Th# 
Appellant Narain Das is a relative of tine 
family who used to stay with him and loot 


after his household affairs and certainly 
had a good deal to do with the manage- 
ment of the estate prior to the execution 
of the lease in question which comprised 
most of the lands. According to his own 
case he advanced considerable sums of 
money to Shekhar Chand who, to employ 
tho language of one of the judgments re-- 
ferred to below, was under his thumb. 

On the 12th September 1913, the Ap- 
pellant obtained three deeds from Shekhar 
( hand ; one was a sale-deed of part of the 
family property for Rs. 31,000, another 
was a mortgage for Rs. 50,000 — both of 
these deedB have been set aside as 
against the minor as stated below — the 
third deed was the lease now in question 
which comprised all that remained of the 
estate. The High Court said, “ the lease 
was a very improvident and inequitable 
one so far as the lessor was concerned, 
but it was still more unjust and inequit- 
able and improvident so far as it related 
to the interest of the minor Plaintiff . , . 
It was for a term of 15 years. The gross 
rent reserved was Rfl. 16,775 out of which 
the lessee" was in the first place to pay 
Rs. 5,721 Government revenue; he was 
then to pay Rs. 5,000 to the Benares Bank 
on account of a mortgage made by Shekhar 
Chand, in the next place Rs. 3,755 was 
to bp retained by the lessee to meet in- 
terest on the mortgage of even date. All 
that the lessor was to get for himself and 
his son was Rs. 3,804 per annum.” The 
provisions of the lease were submitted by 
the High Court to a detailed examination 
which led to their conclusion above stated 
that it was unfair and inequitable. The 
present Appellant stated before the High 
Court that he was ready to submit to the 
elimination of many objectionable provi- 
sions if he were permitted to retain pos- 
session but the suggestion was rejected. 

Soon afterwords two suits were insti- 
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tuted on behalf of the minor by his next 
friend, viz., Suits No. 382 of 1913 and 
No 84 of 1914 for decrees setting aside 
altogether the sale-deed and mortgage 
above mentioned as well as another sale- 
deed which the present Appellant had ob- 
tained from Shekhar Chand in 1912. 
While these suits were pending, viz., on 
the 9th November 1914, a partition-decree 
was obtained against the father in Suit 
No 218 of 1914, dividing the entire family 
propeity in moieties On the same day 
the two fust-mentioned suits came on in 
the same Court and (on an application in 
which the present Appellant joined) the 
deeds there m question were set aside as 
against the minor’s moiety only; and by 
a sale-deed of the same date Shekhar 
Chand conveyed to the present Appellant 
most of his own share m consideration of 
inter aha the amount secuied by the mort- 
gage of 12th September 1913, and *thc 
lease now in question. The present Ap- 
pellant having thereafter declined to give 
up the lease and sin render possession the 
present suit became necessary. 

On the 12th March 1915, the present 
suit was instituted on behalf of the minor, 
viz , the present first Respondent against 
Narain Das, joining also his father as 
second Defendant, for a declaration that 
the lease was not binding on him and for 
possession and mesne profits and other 
relief. The plaint set out the facts of the 
case referring inter alia to the previous 
litigation above mentioned and stating in 
paras. 5, 6 and 9 as follows * — 

“ (5). The Plaintiff and Babu Shekhar 
Chand were the members of a joint family 
and the entire family and ancestral pro- 
perty was jointly held -by the father and 
the son. Babu Shekhar Chand had no 
power to transfer any property without 
any lawful necessity." 

“ (6). The Plaintiff, having seen this 


state of affairs, brought a claim in this 
Court for the cancellation of the sale-deed 
and mortgage-deed in favour of Narain 
Das. along with a claim for partition of 
the family property.*' 

“ (9). The lease in dispute has al- 
together been dishonestly oxecuted with 
the object that Narain Das may become 
the owner of the property leased out, en- 
tered in list (B) annexed hereto, as will 
appear from the hard conditions given 
below He lumself did not execute any 
‘ qabuliat 

A written statement of defence was put 
in by the present Appellant in which he 
says inter alia: 

“ (6)’. As regards para. *6 of the plaint 
it is admitted that half of the property 
was released and that the claim in Respect 
of the mortgage-deed was relinquished 
The rest of the allegations is not ad- 
mitted.” 

‘ ‘ (9) Thus Defendant lias realised 
from Defendant No 2 the amount clue to 
him under the hypothecation bond, dated 
the 12th September 1913, sale-deeds, 
dated the 5th August 1912, and the 12th 
September 1913, by means of the sale- 
deed, dated the 9th! * ^November 1914. 
Babu Shekhar Chand has become liable for 
the other debts due to the Benares Bank, 
etc. As regards this the conditions laid 
down in the lease have become ineffectual. 
The complaint made by the Plaintiff in 
the plaint in respect of those conditions 
is improper and has no bearing on the 
case." 

And he pleaded that the transaction in 
question could not be impugned on behalf 
of the minor. 

On these pleadings seven issues were 
framed of which the most material are the 
following : — 

(2) Whether or not the Plftintiff can, 
during his minority, have the lease grant- 

39 
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ed by the manager of the family set kside 
by suing through a next friend? 

(3) If the Plaintiff be not bound by the 
“ theka ” in question, whether because 
the villages are joint, and are not yet ac- 
tually partitioned, the Plaintiff cannot re- 
cover actual possession? 

(4) Whether the “theka'’ in dispute 
was given m bad faith, and its terms arc 
um eason able and injurious to the family, 
and the Plaintiff is not' bound by it? 

(5) Is the Plaintiff entitled to have the 
said “ theka ” set aside as - regards Ins 
half slune of the property? 

The suit having come on for hearing 
the Additional Judge delivered his judg- 
ment on the 28th September 191*6, and 
passed a decree dismissing the suit. The 

sc cond issue he found in favour of the 

« < 

Plaintiff On the third issue he appears 
to hold that the fact that the land had 
been divided into separate moieties was a 
bar to the suit On the fourth issue he 
wavs “I hold that the terms of the 
‘ thcla ’ were not hard or unreasonable, 
nor injurious to the family, and because 
the ‘ theka ’ was given when the family 
was joint, by the father, who was the 
bead and manager' oY it, the Plaintiff is 
bound by it, and is not entitled to set it 
a side.’ 1 He consequently decided the 
fifth issue against, the Plaintiff. * 

Against the said decree an appeal was 
preferred to the High Court in which 
judgment was pronounced on the 21st 
January 1919. Refen ring to the mort- 
gage, interest on which was provided for 
by the lease m question, the learned 
Judges say — 

“ A glance at the details of this consi- 
•deration at once suggests that it was highly 
improbable that the joint undivided 
family property could have been mortgaged 
to pay off those debts They bad beep in- 
curred very recently after Shekhar Ch&nd 
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had come into possession of a very sub- 
stantial property recently released from 
the charge of the Court of Wards. It 
seems the father of the Plaintiff was 
squandering the family property. The 
Plaintiff instituted a suit against Narain 
Das, contending that the mortgage could 
not bind the family estate. He brought 
another suit contending that the sale-deed 
for Rs. 31.000 did not bind the estate, and 
lie brought a further suit for partition 
It would appear that it w 7 as felt lhat it was 
impossible under the circumstances to 
resist thtf Plaintiff’s claim and to maintain 
the mortgage and sale-deed as alienation 
of the family property justified by Hindu 
law. The result was that so far as the 
minor Plaintiff’s interest in the property 
was concerned, the mortgage and sale- 
deed were set aside The pait'tion suit 
was s ‘ttlcd upon the mime lines, th * 
Plaintiff w'as to have half of the properly 
The debts were to remain upon the 
father’s share ” 

And they add : — 

“We further think that the mainten- 
ance of the lease is quite contrary to the 
spirit, if not to the letter, of the compio- 
misc and settlement that w r as come to in 
respect of the suit for partition and the 
two suits to set aside the mortgage and 
sale-deed respectively ’* 

Tlio learned Judges’ judgment as to the 
character of the lease appears from the 
citation contained in para. 4 above In 
conclusion they passed a decree to the 
effect that the lease did not bind the 
Plaintiff's interest in the property, decree- 
ing possession of a moiety of the land with 
mesne profits. 

Against the said decree the present ap- 
peal has been preferred by the first De- 
fendant, the second Defendant being 
joined as a Respondent with the minor 
The hrst Respondent humbly submits 
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that the appeal should be dismissed with 
costs. 

Messrs. L. DeGruyther , if. G. and 
W 7 aZ/acfo for the Appellant. 

Sir Geo. Lowndes , K. G. and Mr. ifen- 
worthy Brown for the Respondents were 
not called upon. 

Their Lordships' Judgment was deli- 
vered by 

Lord Buckmaster. — -Their Lordships 
do not desire to hear the Respondents in 
this case, for in their opinion the principle 
upon which it falls to be* determined is 
one that is plain and can be simply stated. 

The Appellant, Babu Narain Das, is the 
lessee under a lease granted to him on the 
12th September 1912, by one Babu 
Shekhar Chand The lease m question 
affected a joint family estate that was held 
by Shekhar Chand and his infant son, the 
ha st Respondent, Contemporaneously 
with the lease two other documents were 
executed ; one was a sale of a part of the 
family property and the other a mortgage 
Jor Rs. 50,000, both m favour of the pre- 
sent Appellant The lease was an* un- 
usual document, and it certainly does 
some credit to the ingenuity of the pleader 
who drew it, for he contrived to secure 
that the lease should nt the same time 
serve the purpose of a lease and a colla- 
teral security for the mortgage-debt, for 
the terms provided that out of the rent 
payable by the lessee under its terms the 
interest that was due to him upon his 
mortgage-debt should be deducted, the re- 
sult being that after all the different pay- 
ments had been made as the leare provided 
the gross Amount of Rs. 16,775 rent was 
reduced to Rs. 3,804 per annum. 

Proceedings were subsequently institut- 
ed on behalf of tho infant son to obtain 
partition of the joint estate, and a decree 
w r as made on the 9th November 1914, 


granting this claim. The actual partition 
does not appear to have taken place at 
present. Proceedings were also instituted 
for the purpose of setting aside the con- 
temporaneous mortgage and the sale, and 
these ended bv a compromise, tho effect 
of which was that all that the infant could 
reasonably claim as his share of the family 
estate was released from the mortgage 
debt, and the sale-deeds were set aside 
That compromise did not deal with the 
lease, which was made the subject of the 
subsequent proceedings out of which this 
appeal has arisen. 

The learned Additional Judge before 
whom the matter first came found that the 
lease w'as one which the father could pro- 
per! v execute in discharge of his position 
as manager of the joint family estate 
He examined all the lather unusual condi- 
tions of the lease with extreme minute- 
ness, and came to tho c* inclusion tint u\ on 
the whole it was not possible for the in- ' 
fant to assert that ttic terms were so un 
reasonable that the lease should be set 
aside, but in his minute examination of 
the actual liteial contents of the document 
lie appears to have ovei looked what is 
the fundamental que&tfoy that lies at tho 
root of the whole of these proceedings, 
that is, whether the lease, as it was drawn 
• with its provisions for application of the 
rent, was a lease winch could be regard- 
ed as fair and reasonable and in proper 
exercise of a manager's powers As has 
already been pointed out, the lease was 
really m effect a collateral security for the 
mortgage-debt, and the result was that 
the infant’s property was put into pledge 
to secure the re-payinent of the moneys in 
respect of debts improvidently contracted 
by his father Their Lordships think 
that the whole of this matter is effectively 
summed up in a sentence of the judgment 
of the High Court where they say that 
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* 

they regard the lease as ‘an unfair and in- 
equitable lease in regard to the Plaintiff’s 
rights, and that the offer put forward on 
behalf of the Appellant that he is prepared 
to make all necessary alterations in the 
lease, in order 1 to reduce it to a proper and 
reasonable form, is one that cannot be 
considered for the purpose of influencing 
their judgment, and with that opinion 
their Lordships agree. It is impossible to 
do what Counsel on behalf of the Appel- 
lant have ingeniously urged, to regard this 
provision for payment of the interest and 
any other provision that might be regard- 
ed as objectionable in the lease as in the 
nature of an independent bargain between 
the lessee and (he lessor which can be cut 
out and separated from the general struc- 
ture of the lease, and then can be so dealt 
witfi that the infant’s property is relieved 
fioin these offensive provisions. The 
lease must be legarded as a whole. It 
must be regarded as it was drawn on the 
12th September 1913, and so regaiding 
it their Lordships think it is impossible 
successfully to contend that this lease is 
of such a chaiadei that would justify the 
manager of a join I family estate binding 
the joint faiiulv jjiopet ty by means of its 
terms* 

There only remains the consideration of 
one or two trivial points that have been, 
raised with legard to the claim for pos- 
session , and the arrangement for payment 
of interest on certain sums of money to 
which reference will be made. 

The claim for possession can be dealt 
with very simply. This estate has not 
been partitioned, though the decree for 
partition has been made. The decree ap- 
pealed from cannot reasonably be intend- 
ed as a decree to put the Plaintiff into 
physical possession of that which still re* 
mams one undivided half of the whole. It* 
only means flhal he has been excluded 


from his proper share of the property 
jointly held, and that he is entitled to pos- 
session for the purpose of securing his 
position. 

With regard to the other matters one 
question is as to the sum of Rs 1,100 paid 
into the Bank by the Appellant consequent 
upon a tender that he made to the first 
Respondent. The tender was accom- 
panied by a condition which prevented it 
being a perfect and complete tender, and 
the Respondent was under no obligation 
to accept it. It follows, therefore, that 
that cannot be regarded as the equivalent 
of payment, and that sum, if it is still in 
the control of the Appellant, should be 
handed over to the Respondent as part of 
the payment which he has to make. If, 
in fact, it is in any way in joint control 
so that it can be affected by an order of 
the Court, the Court will order that it be 
released and the money paid over to that 
Respondent. 

With regard to the interest upon it, 
there is nothing in the circumstances in 
which it was paid that can relieve the Ap T 
pelkmt from his liability to pay interest 
upon that sum If it has earned interest 
that will go pro tanto in reducing his 
liability, but subject to that his liability 
remains. 

The final question with regard to the 
amount of interest that has been allowed 
against the Appellant can be disposed of 
in a few sentences The rate is 12 per 
cent. It appears, according to our notions 
in this country, a high rate of interest, 
but that has nothing whatever to do with 
the matter which their Lordships have to 
consider. It may very well be that, having 
legard to the local conditions in India, 
it is a very proper and reasonable rate to 
impose, and their Lordships see no reason 
whatever vvliy any alteration should be 
made as to the amount. 
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It follows, therefore, that this appeal 
must fail, and their Lordships will humbly 
advise His Majesty that it be dismissed 
with costs. 

Solicitors : Messrs. Barrow, Rogers <£ 
tfemll for the Appellant. 

Solicitors : Messrs. T L. Wilson d. Co 
for the Respondents. 

a. D. M. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Original Decree 

No. 151 of 1920. 

% 

Promode ICumar Ray 
and ors., Plaintiffs and 
Defendants Nos. 7, 8, 14 
15 and 19, Appellants, 


Mookerjee, J. 
Chotzner, J. 
1922, 

Heard, 28 and 29, 
April and 1, 2, 
3 and 4, May. 

J udgment, 

22, August, 


v. 


Kali Mohan, Saii\ 
Pramanik and ors., 
remaining Defendants, 
Respondents. 


Benami transaction —Natuie of evidence neces- 
sary to establish bernim discussed— Civ d Procedure 
Code (Act V of 1908), sec . 6C, opoatwn , if retros- 
pective— Civil Procedure Code (Act XIV oj 1882), 
sec, 817 . 


permitting the real question to be obscured 
bij the form of expression used in the deeds 
of transfer or by reeilals therein of ob 
viously untrue statements . 

Where, however, the Plaintiff contend- 
ed as in the present suit that the purchaser 
'at an execution sale which took place 
sometime, ago was a benamidar for the 
judgment-debtor and all that he was able 
to prove was that the judgment-debtor 
was at the time of the sale in involved cir- 
cumstances , that certain vol%ntary trans- 
fers by bwi were fictitious; that the 
auction-purchaser was distantly related to 
him and paid a small sum as purchase- 
money , and there was evidence that the 
properties sold were heavily encumbered 
and no evidence that the judgment-debtor 
continued to be in possession after the 
elocution sale • • 

Held — That although there might be 
ground for suspicion and although some of 
the circumstances might engender doubt, 
no inference coifld be drawn , based on 
legal testimony , that the auction-pur- 
chaser was a bonamidar for the judgment- 
debtor 


Wheie it is asserted that an assignment 
in the name of one person is really for the 
benefit of another , the most important test 
to be applied is the source from which the 
consideration came Where from the lapSe 
of time , direct evidence of a conclusive or 
reliable character is not forthcoming as to 
the payment of the consideration, the 
Courts will deal with the case on reason- 
able probabilities and inferences arising 
from proved or admitted facts , having re- 
gard to the surrounding circumstances , 
the position of the parties , their relations 
to one another , the motives which could 
govern their actions and their subsequent 
conduct 3 including their dealings with or 
enjoyment of the %i$puted property , not 


Quu'»e — Whether the Plaintiff in this 
suit was debarred 9 from raising the ques- 
tion of benami having regard to sec . 66 of 
the Cml Procedure Code of 1908. 

This was an appeal against the decree 
of Babu Nani Gopal Mukherjee, Subordi- 
nate Judge, 4th Court of Zillah Dacca, 
dated the 1st of April 1920. 

The facts of the case will appear from 
the judgment. 

Babus Rajendra Chandra Gooha , 
Bhupendra Chandra Guha and Rama Pra- 
sad Mooherjee tor the Appellants. 

Dr. Sarat Chandra Basak , Babus Gopal 
Chandra Das and Promotha Nath Baner- 
jee for the Respondents. 
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The Judgment op the* Court was as 
follows : — 

Hooker jee, J. — This is an appeal by 
the Plaintiffs m a suit for partition of land 
upon establishment of title. The sub- 
ject-matter of the litigation is described 
m the plaint at 6 gds. 2 k. 2 kr. share in 
eikmi taluk Muhammad Amiruddin in- 
cluding, amongst others, released mouzahs 
Champaknagar and Kalai Gobindapur 
known as Budhiamara reformed after 
dilution of^ Alinagar. The case for the 
Plaintiffs is that the dispute^ property 
belonged at one time to a wealthy Maho- 
medan lady of Dacca, by name Akikan- 
nessa Bibi, and that by successive devolu- 
tions, the share mentioned has vested in 
them. The case for the first four De- 
fendants, who alone contested the claim, 
is that the interest has devolved on them, 
and that this litigation has been engineer- 
ed by the fifth Defendant, Lahtmohan 
Kay, a pleader at Dacca, because he was 
unsuccessful in his effiut to secure the 
property for his own benefit. The lands 
in controversy have a long and complicat- 
ed history ; but upon an examination of the 
evidence and a review of the relevant 
facts, the Subordinate jjudge has come to 
the conclusion that the Plaintiffs had no 
vestige of a title and that they had failed 
to establish their possession " within 12 
years antecedent to the suit. In this 
view, the Subordinate Judge has dis- 
missed the suit with costs. On the pre- 
sent appeal, the arguments have been 
directed towards two fundamental ques- 
tions, namely, first, whether successive 
purchases of the interest of Akikannessa 
by Abdul Majid and Abdul Azim were 
genuine or fictitious transactions ; and, 
secondly, whether one Asmatannessa had 
a share in Champaknagar and Kalai 
Gobindapur, known as Budhiamara 
Khalasimahal, and if so, how much. A 


Uha Pramanik. 

subordinate point has also been argued 
with regard to the title to an indigo 
factory and lands appertaining thereto. 

As regards the first point, it is not dis- 
puted that one Kalachand Mukhorjee ob- 
tained 1 a decree for money against Akikap- 
nessa in 1891, and in execution brought 
the disputed properties to sale on the 9th 
March 1892, when Abdul Majid became 
the purchasei of three lots, two foi 
Rs 45 and a third for Rs. 42 making an 
aggregate of Rs. 87. The sale was con- 
firmed on the 18th Msv^. The Plaintiffs 
contend that th§ purchase was made by 
Akikannessa herself in the name of Abdul 
Majid. In support of this conclusion re- 
liance is placed upon the surrounding cir- 
cumstances, and it is urged that as Aki- 
kannessa was heavily indebted at the time, 
she had. a motive to place her properties 
in the name of an ostensible owner Our 
attention is drawn to the fact that on the 
3id February 1882, she borrowed 
Rs 30,000 on mortgage fiom Ruplal Das 
and Raghunath Das, two well-known 
bankers of Dacca , and that the mortgagees 
sued oo the 9th April 1891 to enforce their 
security, which resulted on the 30tli June 
1892 in a decree far over Rs. 88,000 : 
besides this, in 1890 Nawab Asanullah of 
Dacca obtained a decree against her for 
more than Rs. 4,000 and when he attempt- 
ed to realise his dues in execution, claims 
were preferred by her relations who had 
taken from her three deeds of gift or re- 
lease on the 5th March 1891. These 
claim cases were unsuccessful, and the 
suits which were thereafter instituted by 
the disappointed claimants on the 22nd 
January 1892, were all ultimately dis- 
missed on the 11th January 1913. There 
can, we think, be little doubt that Akikan- 
nessa was pressed by her creditors in 1891 
apd was in considerable embarrassment at 
or about the time when Kalachand 
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Mukherjee obtained his decree against her. 
There is also little doubt that she bad 
recourse at the time to fictitious transfers, 
as is sufficiently indicated by the result of 
the claim cases mentioned. The Defen- 
dants urge, however, that it does not 
necessarily follow that the purchase by 
Abdul Majid was fictitious, merely because 
the judgment-debtor was involved in liti- 
gation and made ineffectual efforts to place 
her estate beyond the reach of her credi- 
tors. But we are pressed to take into con- 
sideration also other events which happen- 
ed immediately afterwaidS. In 1895, one 
Ayesha Akhtar Kliatun, a co-sharer 
zemindar, obtained a rent-decree against 
Akikannessa and othors. The decree was 
executed, and the disputed properties were 
purchased on the 15th December 1896 by 
one Chandra Kumar Bay. on behalf of 
the fifth Defendant Lalitmohan Bay, for 
a sum of Rs 500 This sale was con- 
firmed on the 24tli Debt nary At the 
same time, a similar dcciee was obtained 
by the same Plaintiff against Golamullah 
and others with the lesult that, at the 
time which followed, Chandra Kumar Ray 
became the purchaeer as bo 'bio foi Rs. 805 
and # the sale was confirmed on the 24th 
February 1897. Before confirmation of 
the sales, Chandra Kumar Ray and Lalit- 
molian Ray, however, jointly executed a» 
conveyance in favour of Abdul Azim on 
the 13th January 1897 for a sum of 
Rs. 1,605, that is, upon a profit of Bs. 300 
on the purchase-money actually paid at 
the execution sales. Meanwhile, Jabinda 
Kliatun and others, another set of co- 
sharerB, zemindars, had obtained two rent 
decrees *m 1895 against Golamullah and 
others. The decree-holders took out exe- 
cution, whereupon Abdul Azim preferred 
two claims. On the 4th January 1898, 
the claims were allowed , except in respeef 
of the share of Akikannessa in taluk 
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Muhammad Amiruddin. On the 24th 
February 1898, Abdul Azib, whose claim 
had thus proved abortive in part, took a 
conveyance from Abdul Majid for a sum 
of Rs. 199. The substance of the transac- 
tion was that Abdul Azim who had failed 
in his claim, in respect of the share of 
Akikannessa, acquired the outstanding 
title from Abdul Majid so that he might 
be able to relv thereupon in the event of 
future dispute. The decree-holders, 
Jabinda Akhtar Khatun and others pro- 
ceeded with’ execution of their decree in so 
far as the claim order allowed, ‘and on the 
14tfh March 1898, Tarini Cliaran Saha 
became purchaser for Rs 625, of the share 
of Akikannessa in taluk Muhammed 
Amituddin. On the 24 th April 1902, 
Abdul Azim executed a convey^nge in 
favour of N'urcnnessa, the daughtelr-in- 
law of Akikannessa, in respect of the 
taluks together with arrears of rent, for 
a sum of Rs. 6,000. On the 2nd June 
1902, Nurunnessa granted a mirash tenure 
of the properties to Abdul Azim and his 
brother Abdul Halim on receipt of 
Bis. 2,500 as bonus and on a net annual 
rental of Rs. 600, the lessees undertaking 
to pay in addition fli£ head rent direct to 
the zemindars. On the 17th March 1904, 
Nurunnessa conveyed her right to receive 
rent under the lease of 2nd June 1902, to 
the fifth Defendant Lalitmohan Ray, for 
a consideration of Bs. 6,000. Thereafter, 
on the 3rd December 1909, Tarini Charan 
Saha and his brother Chandra ^Tath Saha 
conveyed their interest to the present 
Plaintiffs and other* for a sum of Rs. 500. 
On the 27th September 1918, the Plain- 
tiffs instituted this suit on the strength 
of their purchase. The history outlined 
above makes it plain that the title of the 
Plaintiff's is dependent upon the true 
effect of the purchase by Tarini Charan 
Saha on the 14tb March 1896. That title 



308 THE CALCUTTA WEEKLY NOTES. [Vol. XXVII. 

Promode Kumar Ray t?. Kali Mohan Saha Pramanik. 


is ineffectual against the contesting De- 
fendants, if a real interest lias already 
vested m Abdul Azira by virtue of his pur- 
chase, dated ‘24th February 1898, from 
Abdul Majid, who had acquired the in- 
terest of Akikannessa under the sale 
which was held on the 9th March 1892 
in execution of the decree obtained by 
Kalachand Mukherjeo and was confirmed 
on the 13th May 1892 The Plaintiffs 
are, consequent.lv, diivon to ac&prf that th ' 
purchase by Abdul Majid on the 9th 
March 1892, as also the purchases b\ 
Abdul Azifh on the 13th January 1897 
from Lalitmohan Ray and on the 24th 
Fehiuary 1898 from Abdul MajicJ weie 
fictitious transactions, which left the title 
of Akikannessa wholly unaffected and free 
to vest in the Defendants through the pur- 
chase of Tarini Charan Paha The Sub- 
ordinate Judge has held that the pur- 
chases by Abdul Majid and Abdul Aziz 
were all genuine fra^sfeis In our opi- 
nion, no good gioiimls have been estab- 
lished to justify our dissent from this con- 
clusion. 

It is important to bear in mind in this 
class of cases that, as pointed out by Ford 
Philhmore in Seth Maniklal v. Raja Bijoy 
Stngh (1), the decision of the Court 
should rest not upon suspicion but upon 
legal grounds established by legal testi- 
mony. This recalls the earlier pro- 
nouncements to the same effect by Lord 
Westburv in Sreeman Chunder v. Gopaul 
Chunder (2) and by Sir Lawrence Jenkins 
in Mina Kumari v. Bejoy Singh (3). Bu( 
we are not unmindful that in the words 
of Lord Hobhouse in Uman Brasad v. 
Gandharp Singh (4) and of Lofd Shaw 

'n 26 0. W. N, 4C9 (10201, 

12 ) 11 M. I. A, 29 (48) (1866), 

(3) L. R, 44 I. A. 72 - 8. c. I. L. B. 44 Ca). 
662 { 21 0. W, N. 686 (1910), 

(4) L. R. 14 I. A. 127 • ft. c, T, I*. R. 15 0*4, 
20 USB71 


in Mohammad Mahabub Ah v. Bharat 
Inclu (5), as benami transactions are very 
familiar in Indian practice, even a slight 
quantity of evidence to show that it was 
a sham tiansaction may suffice for the pur- 
pose. The person who impugns its ap- 
paient character must not rely, however, 
solely on probabilities, a* Lord Buck- 
master observed in Irshad Alt v. Kariman 
(0) He must show something definite 
to establish that it is a sham transaction, 
on the principle that the burden of proof 
lies upon the person, who claims contrary 
to the tenor of a deed and alleges that the 
apparent is not the real state of things, 
1 zimat AH v. Hardwaree Mull (7), Faez 
Bahsli v. Fakiruddin (8), Suleman Kader 
v Mehdi Begum (9), Nnmal Chunder v 
Mahomed Siddiq (10) and Matilal v. 
Kinidan Lai (11) The most impoitant 
lest to be applied in these cases is, as ob- 
seived by Mr Ameci Ali in Nrityamom 
v Lalhau Chandra (12), the source 
whence the consideration came. Sir 
(leorgo Faiwell formulated the same test 
m different language, when he observed 
m Rilas Kunwar v Desraj Ranjit Ram 
(13), that where it is asserted that an 
assignment in the name of one person is 
ically for the benefit of another person, 
Hie principle that the trust of the legal 
'estate results to the man who pays the pur- 

16) 23 0. W. N. 321 (P. 0.) (1918). 

(6) 22 0, W. N. 580 (P. C.) (1917). 

(7» 13 M T. A, 396 (1870\ 

18) 14 M. I. A. 234 (1871). 

(9) L. R. 26 I. A. 16 : 8. c. I, L. R. 26 Cal. 
473; 2 0. W. N. 180 (1897). 

R. 26 I. A. 225;* 8. c. I. L. R, 20 Cal. 
U (18961. 

(11) 21 0. W. N. 029 ; 8. c. 25 0. L. J. 681 
(P. C.1 (1917). 

(12) I, L. R. 43 Cal. 660 1 8, o. 20 C. W. N. 
552; 24 G f L. J. t (P. 0.) (1910) 

* (J3) L. Ri 42 I. A. 202 : 8, c. I, L. R. 87 All. 

667; 19 0. YT. 1207 ; 22 O. L. J. 610 

(1016), 
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chase-money applies. To the same effect is 
the decision of the Judicial Committee m 
Parbati v Baikuntha (14), which recalls 
the earlier pronouncements by Lord 
Campbell in Dhurumdas v. Syamasundan 
(15) and by Knight Bruce L J , in Gopee 
Kristo v. Gunga Prosad (16). Where, 
however, from the lapse of time, direct evi- 
dence of a conclusive or reliable character 
is not forthcoming as to the payment of 
consideration, the case must be dealt with 
on leasonable probabilities and legal in- 
ferences arising from proved oi admitted 
facts Sir Arthur Wilson *emphasii ed this 
when he observed in Dahp Singh v. Natval 
Kunwar (17) that if the evidence on 
neither side is wholly convincing as to the 
fundamental criterion, namely, the source 
of the purchase money, if the evidence 
given and withheld is open to adverse 
criticism, the Court must rely on the sur- 
jounding circumstances, the position of 
the parties and their relation to one an- 
other, the motives which could govern 
their actions and their subsequent con- 
duct, including their dealings with or en- 
joyment of the disputed propci ty , see 
Upend ra Nath v Purcndra Nath (18). 
We must further look to the substance of 
the transaction as evidenced in the deeds 
of the parties, not permitting the real 
question to be obscured by what Knight* 
Bruce, L. J., calls, in Hunooman Pershad 
v. Babui Moonraj Kunwaree (19), the form 
of expression, the literal sense, nor by 
what Lord Macnaghten describes m Lai 
Achal Ram v. Kazim Husain (20), as 

(14) 1ft O. W. N. 428 <P. 0 ) (1918). 

()&) 8 M. I. A. 229(1848). 

(16) 6 M. I. A. 68 (1864) 

(17) L. It, 86 I, A. 104: s. c. I. L. R. SO All. 

258 , 12 0. W. N. 609 (1908). 

(18) 21 O. W. N. 280 (1916). 

(19) 6 M. I. A. 898 (1866). , 

(20) L.JEL 821. A* 118 : ». c, I. L. R. 27 AIL 

271 5 9 0. W. N. 477 (1206). * 


Saha Pramanik. 

exhibitions of the art of the conveyancer 
in the shape of recitals of obviously untrue 
statements introduced to impart some 
additional solemnity to an instrument. 

Keeping these well-established prin- 
ciples m view in the consideration of the 
evidence, the Subordinate Judge has inter- 
preted the surrounding circumstances as 
unfavourable to the tlieoiy that Abdul 
Majid and Abdul Azim were shadows of 
Akikannessa and never really acquired 
her interest in the disputed property. It 
is not questioned that Akikannessa was 
heavily involved at the time, but that is 
v consistent with the theory that there was 
a real sale at the instance of Kalacliand 
Mukh’erjee, who found it otherwise impos- 
sible to recover his dues. Stress has also 
been laid on the circumstance that Abdul 
Majid made the purchase for a smalf sum, 
but tli© fact cannot be ignored that the 
propei ties sold were heavily encumbered, 
while no evidence is forthcoming to estab- 
lish accmately the “relation the purchase 
money paid bore to the real Value of the 
right, title and interest brought to sale. 
There 19 aho the circumstance that the 
purchaser and the judgment-debtor were 
distantly related ; butf ^t must be remem- 
bered that strangers, unless speculative 
purchasers^ would hardly be anxious to step 
in when the entire estate of Akikannessa 
and her 00 -sharers was involved in what 
the Subordinate Judge calls a general 
overwhelming ruin. As regards the 
source of the purchase money, there is no 
room for suspicion, that the purchaser was 
not able to provide the sum. Nor can 
much weight be attached to the fact that 
Akikannessa did attempt to effect colour- 
able transfers in favour of some of her 
relations ; that does not show that all the 
transfers, voluntary or compulsory, were 
of the same character. As was observed 
by Lord Westbury in Sreemm Chunder 

40 
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v. Gopaul Outrider (2), if we were to take 
away men’s estate upon inferences de- 
rived from such circumstances as these, it 
would be impossible that any property 
would bo safe The Subordinate Judge 
has observed that the considerations ap- 
plicable to the purchase by Abdul Majid 
at the execution sale apply also more or 
less to the purchases by Abdul Aziz from 
Abdul Majid and from the fifth Defendant 
Laliimohan Ray Wo may add that upon 
the fundamental test of possession, the 
Plaintiffs alre in inextricable* ^difficulty ; 
for the evidence does not establish that 
Akikannessa continued in occupation not- 
withstanding all the transfers mentioned, 
^nor that the Plaintiffs have custody of the 
title deeds On a leview of the whole 
evidence, we are not prepared to dissent 
from the view taken by the Subordinate 
Judge that although there may be ground 
for suspicion and although some of the 
surrounding circumstances may engender 
doubt, no inference can be drawn from 
legal testimony that Abdul Majid and 
Abdul A zim weie the benamidars of 
Akikannessa. In this view, it is not 
neeessarv to consider whether see. 317 of 
the Civil Procedure «Code of 1882 which 
was in operation when Abdul Majid be- 
oamc purchaser at the execution sale on 
the 9th March 1892 governs the case, or 
whether the Plaintiffs are debarred from 
raising the question of benami under sec 
66 of th Code of 1908, which is pow m 
force. The decision of this Court in Pro - 
matha Nath v. Mohim 'Mohan (21) shows 
that the stringent rule in favour of the 
certified purchaser, enunciated in the Code 
of 1908, has not retrospective operation 
and cannot be utilized by an execution 
purchaser whose title was perfected when 

•2i II M l. A. 28 (47) tiaaoj. 

(21) T, L R. 47 Cal. 110** r. r C W V 
1011; 31 0. L. J. 463 (1820). 


Saha Pramani*. 

sec 31 7 of the Code of 1882 was m force 
This, however, is immaterial, because we 
have hold that the execution purchaser 
Abdul Majid was the real pui chaser, and 
the subseqiffcnt purchases by Abdul Azim 
also were real transfers This renders it 
superfluous for the PI lintiffs to invoke 
the aid of the principle formulated by the 
Judicial Committee m Ram Coomar 
Koondoo v McQueen (22) and Mohamcd 
Mozaffer Hoosin v Kison Mohan (23), 
which would protect them as bond fide 
purchasers for value without notice from 
ostensible holders, even if Akikannessa 
were shown to have utilised Abdul Majid 
and Abdul Azim to carry out a scheme of 
benami 

As regards the second point, the Sub- 
ordinate Judge has pointed o’-t that the 
question of the nature and extent of the 
rights of the parties m Morzahs Champak- 
liagai and Kalai Gobindapur known as 
Budhiamara Char is involved m consider- 
able obscuuty This is chiefly due to the 
fact that as the village had been dilu- 
vnt ed # n any years ago arc! reformed only 
in pait, the paities themselves had no 
clear knowledge of their rights and dealt 
with them in a reckless manner The 
three documents which throw light on 
this matter are the partition deed and the 
ckrarnama of the 3rd March 1843, and the 
robalari of Mr H. N. Metcalfe, Collector 
of Tipperrah, dated the 2nd April 1815 
In the partition deed, the villages Kalai 
Gobindapur, Champaknagar, Budhiamara 
and Alinagar are treated as distinct 
villages, and the first three are taken to 
appertain to more than one distinct 
mahal. This confusion is reproduced in 
the robakari But the thak papers as also 

(22) L. R. <Sup, YoU I. A. 4S ; 11 B. L, R. 40 
* U872>. 

t23) U R, 22 I, A. 129 : a. c. I. L. R. 22 Cal. 

' 9O0(l*9fU. 
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the settlement papers show that there is 
no separate mouza of the name of Budhia- 
mara ; it appears to be only another name 
of Kalai Gobmdapur and Champaknagar, 
which are m reality the names of two 
different parts of Almagar The paitition 
deed and the ckrarnama leave no room for 
doubt that such of the lands as at the 
time were either not in possession of the 
parties or were the subject-matter of liti- 
gation were left unpartitioned. The 
lands of Almagar were given to Khatunjan, 
and consequently, the title to the released 
lands would vest m her. Her title could 
not be affected by reason of assertions in 
derogation of het undoubted light made 
by her co-sharers and otheis in documents 
ol a later date The inference follows that 
the Slnkim taluks me now vested in (lie 
fifth Defendant, and the fiist four Defend- 
ants are the mxrashdars . Consequently, 
neither the Plaintiffs nor the Defendants, 
other than those mentioned, have a shaie 
in Budlnamara, and the claim in this re- 
spect has been rightly dismissed. 

.Next, as regaids the indigo factory 
there is no doubt that the partition deed 
of the 3rd March 1843 implies an under- 
tenure m lespect thereof under Khatunjan, 
and this is suppoited by the ekrarnama . 
But there is no evidence to show that this 
under-tenure was ever really in existence 
or rent was at any time paid on account 
ot it. We are unable to hold, m these 
circumstances, that an under-tenme ever 
came into existence or was in operation 
at the date of the institution of this suit 

Finally, we have to consider the ques- 
tion of limitation. The Subordinate 
Judge ha# pointed out that complete sets 
of collection papers have not been produced 
on either side and that what has been 
placed before the Court does not indicate 
that either side was in peaceful occupa- 
tion, He has held, however, that, on the 
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whole, the balance of evidence as lo pos- 
session is m favour of the Defendants who 
are proved to be the light ful owners. In 
such circumstances, the rule enunciated 
by the Judicial Committee in Ramjitram 
Pande v GobardJian Pandc (24) may be 
applied, namely, that where there is 
strong evidence of possession on the part 
of the Respondents, opposed by evidence 
apparently stiong also on the part of the 
Appellant, in estimating the weight due 
to the evidence on both sides, the pre- 
sumption nviy well be legarded that pos- 
session went with the title, and that with 
the aid of it, there is a stronger probability 
that the Respondents’ case is tine than 
that of the Appellant ; see also Secretary 
of State v Ghclhkani (25), Knshhen v. 
Penngati (20), Raja Shuaprasad Singh v 
Ihra Singh (2D, Jai Chand v * Girwar 
Singh (28), Inmmmuttu v U pa Karat h (29) 
and Lala Singh v Mir Lahf (30), which 
points out that in the judgment m Mvrza 
Shamser v Kunjabfhan (31), the wotd 
“ satisfactory ” is misprinted as “ unsatis- 
factory ” m the passage summarising the 
rule in Ramjitram v. Gobardhan (24) 

The lesult is that the decree made b> 
the Rulioidmate Judge is affhmed and 
this appeal dismissed ‘villi costs. 

P K. C. 

,24) 20 W. R 25 (1873), 

(25) L. R. 43 I. A 192 • 8 . c. I. L. R. 89 Mad. 
617 j 20 0. W. N. 1311 (1916). 

(26) 26 C. W. N 666 (P. C.) (1P21), 

(27) 6P,l J 478 (1921). 

(28) 1 L R. 41 AH. 669 (1919) 

(29) L 11 26 I. Ar 21 . 8. c. I. L. R. 23 Mad 
10 (1899). 

(30) 21 0. L. J 480 (1915), 

(81) 12 0. W. N, 273 (280): 8. c. 7 0. L, J 

414(422)0907). 
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i Raghunatr Sarma and 
ors., Appellants, 


7 Jnl' I Jiban Chandra Sarma, 
’ ^ Petitioner, Respondent. 

Election of temple tiustee .s — English law , how far 
applicable m India - Persons not entered in voters 1 
listf if can vote. 

Where the validity of the election of 
l>uloi or the head priest of the Madhub 
temple at Ilajo in Kamrup ipho is elect- 
ed by the Burdeones whose names are 
recorded in a list prepared for that pur- 
pose was assailed on the ground that per- 
sons whose names were not enteredjn the 
list of voters were permitted to parti- 
cipate m the election 


H£1<T — That there was nothing m 
the scheme of election which ordained 
that the right to vote was dependent on 
the entry of the names of voters m the 
voters' list , nor did ipprovide or follow , m 
the absence of an express direction to that 
effect, that those not so entered could not 


The f. ets of the case will appear from 
the judgment. 

Dr Sarat Chandra Basalt, Babus Pro- 
hash Chandra Majumdar , Mohesh Chan- 
dra Banerji and Manmatha Nath Roy 11 
for the Appellants. 

Babus Ram Chandra Majumdar and 
Bi'jan Kumar Mukherjee for the Respon- 
dent. 

The Judgment of tde Court was as 

foI!oW8 '. 

This appeal is directed against a deter- 
mination cf the question of validity of an 
election to tJie^ headship of the Madhub 
temple at Hajo in the District of Kainrup 
The high priest is named Daloi and the 
last incumbent of the office 4 (bed on the 
21-1 December 1917. This religious en- 
dowment is dohcnbe 1 in the proceedings 
as ancient and its management is now 
regulated by a scheme drawn up by this 
Couit on the 1st May 1911 in modification 
of a scheme prepared by the District 
Judge on the 9th December 1906, in a 
suit instituted under sec. 539 of the Civil 
Procedure Code of 1882 for the adminis- 


vote There was therefore no infringe- 
ment of any mandatory rule. 

Shyam Ohani^ *Bakak v Chairman, 
Dacca Municipality (1) referred to. 

Held also — That the English common 
law of parliamentary elections should not 
be applied to regulate the election of temple 
trustees m this country though the prin- 
ciple^ whnh underlie that law may be in- 
volved it they appear to the Court to be 
in conformity with the rules of justice , 
equity and good conscience „ 

This was an appeal against the decrees 
of S. E. Stmton, Eoq., District Judge of 
Zillah Assam Valley Districts, dated the 
4th of March 1922. 


tratiqu of the trust. 

This scheme directs that the Daloi be 
elected as before by the Burdeones of the 
temple, to hold the office for life unless 
removed by the Civil Court in a suit in- 
stituted for that purpose There will also 
be a Committe of five elected members 
besides the Daloi who will hold office for 
throe years Three of the members will 
be elected by the Burdeones and two by 
the Shebatts ; the Daloi will be the sixth 
and will have a casting vote. The scheme 
further directs that a Commissioner be 
appointed by the Court to prepare a list 
of the Burdeones living within 6 miles 
of Hajo, who will be entitled to vote at 
the election of a Daloi and of the mem- 


(1) I. L. R. 47 Cal. 524* c, 24 0. W. N. 
159 1 30 C\ L. J. 270 (191 9 \ 


bers of the Committee. There will also 
be a list of the Shcbaits entitled to vote 
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for the Committee; and the Court will 
indicate the manner m which such elec- 
tion should be held for future guidance. 
The Committee will revise the list of 
voters once a year after the publication 
of notice and will arrange for the elec- 
tion of their successors and of a Daloi 
when there is a vacancy. 

In accordance with this scheme, steps 
were taken for the election of a Daloi and 
the election was m fact held on the 15th 
January 1918 The result was that the 
present Appellant received 203 votes and 
the Respondent 48 votes # The validity 
of the election was consequently challeng- 
ed by the Respondent The District 
Judge allowed the objection and can- 
celled the election. On appeal, this 
Court reversed the decision of the District 
Judge and remitted the case for further 
considerahon The District Judge there- 
upon upheld the objection that the elec- 
tion had been held in an objectionable 
manner and again cancelled the election. 
There was a further appeal to this Court 
which was dismissed on the 10th February 
1921. But this Court directed that, a list 
of voters be framed and that a fresh elec- 
tion be held afteir the Committee had 
been reconstituted The election was 
held on the 19th and 20th February 1922, 
and we are now T called upon to decide 
whether the election was valid m law. f 

The validity ot the election is assailed 
on the ground that peisons whose names 
were not entered' in the list of voters were 
permitted to participate in the election. 
This objection has been overruled bv the 
District Judge and has been ire-iterated 
here as matter of principle. On behalf 
of the Appellant the position has been 
maintained that the Commissioner who 
held the election was not competent to 
permit any person to participate in the 
election whose name had not been pre- 


viously entered the electoral roll. We 
are of opinion that there ia no force in 
this contention There is nothing m the 
scheme which ordains that the light to 
vote is dependent on the entry of the 
name m the voters’ list Although the 
scheme states that those Burdeones whose 
names are entered m the list are ’-entitled 
to vote, it does not provide nor does it 
follow m the absence of an express direc- 
tion to that effect that those not so en- 
tered cannot vote There is consequently 
no infringement of a mandatory !rule, 
Shy am Chan (I Basal v Chairman , Dacca 
Municipality (J). This view of the effect 
of this scheme was incidentally adopted by 
Mr Justice Woodruff e and Mr Justice 
Smithei in an earliei stage of these pro- 
ceedings. But it has been urged before 
us that the question was not at that .stage 
directly and substantially m issue This 
mav he conceded We aie ot opinion, 
however, that the view then taken was 
undoubtedly well-lojnded on principle 
Under sec. 7 of the Ballot Act, 1872, it 
is provided that at any election for a 
county or a borough, a person shall not 
be entitled to vote unless his name is on 
the register of voters for the time being 
in force for such county or borough, and 
every person whose name is cm such 
register shall be entitled to demand and 
receive a ballot paper and to vote ; provid- 
ed that nothing in this section shall en- 
title any person to vote who is prohibited 
from voting by any statute or by the 
Common Laws of Parliament, or relieve 
such person from any penalties to which 
he may be liable for votinGr. The effect 
of this provision was examined in the 
case of Stowe y Jolliffe (2), where it was 
ruled that the register is conclusive not 

(11 I. L. R. 47 Cal. 524: 8. c. 24 C. W. N. 

189 * 30 0. L J. 270 1 19191 

(2) L. R. 9 0 P. 734 (1874) 
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only at, but after, the election, so that 
the votes of persons whose names are on 
the register cannot be struck off on a peti- 
tion unless the persons come within the 
proviso. Lord Coleridge reviewed the 
history of the establishment of register of 
voters and pointed out that it was not till 
the register was established by the Re- 
form Act that the view was adopted that 
the entry of the name of a voter on the 
register was a condition precedent to the 
exercise of franchise by him. A similar 
provision will be found in the rules 
framed on the 21st NovembeV 1896 under 
the Bengal Municipal Act. These rules 
are so framed as to make no person 
eligible to vote, unless he has been pre- 
viously duly registered in accordance with 
the rules prescribed for the maintenance 
oi register of voters In the case before 
us, there is no provision in the scheme to 
the effect that the light of a person to 
vote at the election is dependent on the 
entry of his name m the register We 
are consequently of opinion that it cannot 
be maintained as a matter of principle 
that the election m this case is invalidat- 
ed by the fact that persons were permitted 
to participate in the election, though their 
names had not bee^ previously placed on 
the register of voters. In this connection 
reference may be made to the decision m 
Bamau Julu v. Partha Sarathi (3), where 
it was pointed out that the Common Law 
of England relating to parliamentary 
elections should not be applied to regu- 
late the election of temple trustees m this 
country, though the principles which 
underlie that law may be invoked, if they 
appear to the Court to be in conformity 
with the rules of justice, equity and good 
conscience. 

In the view we take, the only question 
which remains for consideration is, whe- 
(3) 17 M, h, T. 381 (19161. 


ther the facts found by the District Judge 
show that the election lias been fairly 
held As regards the voters who recorded 
their votes m favour of the Respondent, 
objection has been taken on the ground 
that two of them, who were originally 
infants but had attained majority at the 
time of the election, were allowed to 
take part m the election and that two 
other persons whose father was a voter 
and recorded as such in the register, but 
had died befoie the election, were also 
allowed to take part in the election. The 
course adopted by the Commissioner in 
these circumstances was manifestly 
correct. It is not disputed that each of 
these peisons possessed the necessary 
qualifications at the tune when the elec- 
tion took place. 

As regards the voters who were excluded 
irom the election and who, it is asserted, 
would have recorded their votes in favour 
of the Appellant, the District Judge has 
found that the objection is groundless. 
These persons did not appear at the pro- 
per time and at the proper place 
to record their votes. They visited 
the Commissioner at a time when 
the election was not in progress and at a 
place other than that fixed for the elec- 
tion The Commissioner also was not 
satisfied as to some of them that they are 
'the persons whose names were recorded 
aa voters. We are of opinion that the 
course adopted b^ the Commissioner can- 
not be successfully challenged. 

It has finally been urged on behalf of 
the Appellant that opportunity was not 
granted to him to establish Jns objection 
at the time of the scrutiny of the votes 
recorded. There is no substance in this 
contention. There are no rules prescrib- 
ed as to the mode in which the scrutiny 
is to be conducted. The only test to be 
applied is, whether the party who takes 
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exception to the voters' (record has been 
prejudiced by the procedure adopted. 
We are unable to say that there was any 
genuine attempt made by the Appellant 
to support his allegation hv the produc- 
tion of evidence There is nothing to 
show that he asked the Commissioner or 
the District Judge to take evidence in 
support of his assertions In these cir- 
cumstances we are not satisfied that he 
has a real grievance in this matter. 

The result is that we affirm the decree 
made by the District Judge and dismiss 
tlie appeal with costs, 5 (five) gold mohurs. 

F. A. No. 167 of 1922 

In view of our judgment m F A. No. 79 
of 1922, the Appellant does not wish to 
proceed with tins appeal, which is conse- 
quently disrnisred but without costs. 

R. C. C. 

CIVIL REVISIONALIJORISDICTION.] 

Rule No. 213 of 1922. 

Lal Bkhari Basak, 
Richardson, J. Plaintiff, Petitioner, 
B. B. Goose, J. v . 

1922, Akhil Crandra 

2, August. Santra, Defendant, 

Opposite Party. 

Bengal Tenancy Act] (VIII of 1S85 ), sec. //>«<?, 
proviso , revmonal powers of the Additional District 
Judge in rent suits — Civil Courts Act ( XII of 1887 ) t 
sec 8, Additional District Judge's power to hear an 
appluation under the proviso to sec . Io8 } transferred 
to him hi/ the District Judge . 

Where an application under the pro- 
viso to sec 153 of the Bengal Tenancy 
Act presented to the District Judge was 
transferred by him to the Additional Dis- 
trict Judge for hearing and was dismissed 
by the latter; 

Held — That the District Judge in trans- 
ferring the application to the Additional 
District Judge no doubt acted under 


the general powers conferred on him 
by sec . 8 of the Civil Courts Act , 
the provisions of which are wide 
enough to enable an Additional Dis- 
trict Judge to hear an application 
under the proviso to sec 153 of the Ben- 
gal Tenancy Act transferred to him for 
disposal by the District Judge. The 
jurisdiction conferred by the proviso on 
the District Judge is a function of the Dis- 
trict Judge which under the Civil Courts 
Act he may assign to an Additional 
Judge . 

Gaudna Bibi v Jabanulla Mandul 
(1) distinguished . 

Tins was a Rule issued by this Court, 
on the 5tli April 1922 against an order of 
the Additional Distnct Judge of Htfwtah, 
dated the 3rd January 1922, dismissing 
the petition of revision presented by the 
Petitioner against the decree passed in 
Rent Suit No 265 of 1920. 

The facts of the case are briefly as fol- 
lows — The Petitioner brought a rent 
suit against <the Opposite Pairty in the 
Munsif’s 2nd Court at Howrah, which 
was, however, eventually dismissed. 
Thereupon the Petitioner moved the Dis- 
trict Judge of Hooghly against the said 
^decree under the proviso to sec 153 of the 
Bengal Tenancy Act The District Judge 
transferred the application to the Addi- 
tional District Judge of Howrah for dis- 
posal and the latter dismissed it on 3rd 
January 1922 Thereupon the Petitioner 
moved the High Court and urged inter 
aha that the Distnct Judge exercised his 
jurisdiction illegally and with material 
irregularity in transferring the case to the 
Additional District Judge and that the 
latter exercised a jurisdiction not vested 
M him in hearing and dismissing the ap- 
plication. 

(1) 5 0, W* & (Short Note*) 48 (3000/. 
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Babus Han Gharan GanguU and Mou- 
rn ohon Bose for the Petitioner. 

Babu II na Lal Chakravorty for the 
Opposite Party. 

The Judgment of the Court wai> 
follows : — 

This Rule relates to an order, dated the 
3rd January ]922, made by the Additional 
District Judge of Howrah whereby lie 
dismissed the application of the Petitioner 
presented to the Disti ict Judge of lfooghly 
under the proviso to sec 153 of the Ben- 
gal Tenancy Act and transferred by the 
District Judge to him for hearing. 

The Rule obtained by the Petitioner 
calls upon the Opposite Party to show 
cause why the Additional District Judge’s 
order * should not be set aside for the 
reasons set forth in giound (a) of the 
petition Giound (a) of the petition is 
to the effect “that the learned Distuct 
Judge exercised his* jurisdiction illegally 
and with material irregularity in transferr- 
ing the case to the Additional District 
Judge and the latter exercised jurisdiction 
not vested in him in proceeding with the 
trial and dismissjrf^ \ L he motion.” 

In support of the Rule reliance was 
placed on the case of Gaudna Bibi v 
Jabanulla Mandul (1) We have referred# 
to the record of the case in this Court and 
we find that there the Additional Judge 
of Jessore had before him an appeal des- 
cribed in the title as a miscellaneous 
appeal The learned Additional Judge 
dealt with the matter not as an appeal but 
as an application under sec. 153 of the 
Bengal Tenancy Act, and it was held by 
this Court that he had no jurisdiction in 
those circumstances to deal with the 
case as an application under $ec. 153 of the 
Bengal Tenancy Act. In the present case • 
the application of the Opposite Part^ tea-. 

. sa 5 & w. n* tsfctat m#*) «;aw. 


Santra. - 

ant was properly made to the District 
Judge of Hooghly who appears to have 
transferred it for disposal to the Addi- 
tional District Judge of Howrah. 

In so doing the District Judge no doubt 
acted under general powers confe r ed on 
lmn by sec 8 of the Civil Courts Act, XII 
of 1887. 

Sub-sec (2) of that section provides 
“Additional Judges .... shall dis- 
charge any of the functions of a District 
Judge which the District Judge may 
assign to theiji, and m the disehaige of 
those functions, they shall exercise the 
same powers as the Distuct Judge ’’ 

We are of opinion that the case cited 
is distinguishable from the present case 
on the facts and that the provision in the 
Civil Courts Act to which we have re- 
ferred is wide enough to enable an Addi- 
tional Judge to hear an application under 
the proviso to sec -153 of the Bengal Ten- 
ancy Act transferred to him for disposal 
In the District Judge No doubt the 
juiisdiction confetred by the proviso is 
conferred on the District Judge but in 
our view the hearing of an application 
under the proviso is a function of a Dis- 
trict Judge which under the Civil Courts 
Act, he may assign to an Additional Judge. 
If that be so, the order of the learned 
Additional Judge to which the Rule relates 
w T as not made without jurisdiction and this 
Rule must be discharged with costs (hear- 
ing fee one gold mohur). 

J N. R. Rule discharged with costs . 
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PRIVY COUNCIL. 

[Appeal from Madras.] 

Viscount Cave. T. P. Srinivasa C«a- 
Lord Shaw. . biab, since deceased 

Sir Jobs Edge. (now represented by 
Mr. Ameer All T. P. Rangachariar 

1922, and anr), Appellants, 

Heard, 2, 3, 6, 7 and v, 

9, March. C. N. Eva lappa 
J udgment, Mcdaliar, 

6, April. Respondent. 

Trust property, later on held by trustee a* per- 
sonal property— Property whether legitimately or 
improperly converted into personal property —Onus 
— Trustee concocting false accounts to support claim 
to trust property adversely to ti ust, liability to re* 
Mh*rm4ik*rth », position of, distinguished 
from that o/nbebait a?* mobaut — Smvey and Settle 
ment Register, value as evidence . 

Where property is found originally to 
have been trust property, the onus does 
not r est on the beneficiaries to prove that 
they have been illegitimately converted 
into personal property by the trustee. 
The onus rests heavily , on the other 
hand, on the trustee to show by the 
clearest and most unimpeachable evi- 
dence the legitimacy of his personal ac- 
quisition* 

Survey and Settlement Registers are 
important but not conclusive evidence of 
ownership, being official documents made 
after minute inspection and enquiries on 
the spot, though they do not commit 
parties to the statements recorded there- 
in as admissions or affirmations. 

The position of a Dharmakartha is not 
that of a shebait of a religious institution 
or of the mohant or head of a mutt. 
These functionaries have a much higher 
right with larger power of disposal and ad- 
ministration’ and they hare a personal 
interest of a beneficial character. But a 
Dharmakartha is literally, and no more 
than, the manager of a charity, and his 
rights, uf&itibflMy be in certain c.ircum* t 
stanccj from,',, 'the- question of personal 


support, arc never in a higher legal cate- 
gory than that of a mere trustee. 

A trustee who set up unfounded asser- 
tions -of personal title i)i endowed pro- 
perties and strenuously supported them 
by even concocting, accounts cannot be 
continued in the office in the interest of 
the trust and should be removed by the 
Court. 

This was an appeal from a judgment 
and decree of the High Court of Mad- 
ms, dated the 6th March 1917, which 
varied a decree of the District Judge of 
Cliingieput, dated the 11th December 
1914. 

The suit was instituted by the Plain- 
tiffs as Tirthan Mirasidars and Ubhaya- 
kars of the Vishnu temple of Jagnnnatha 
Perumal and Tirumushi Alwar at 
Madavilagam, asking. for the removdl of 
the Defendant (Respondent) frojn, hla 
position as Dhaimatartha of the temple 
on the ground that he had misappropriat- 
ed the temple properties, failed to keep 
accounts, and interfered in the cere- 
monials. 

The Defendant contended that he was 
hereditary trustee Of the temple, that the 
temple had never owned the major por- 
tion of the lands claimed, and he denied 
the various charges* misfeasance. 

The tual Judge found that the Plain- 
tiffs had not established the title of the 
' temple to any of the land in question, 
but held that the Defendant had produced 
false accounls and wrongfully interfered 
in the temple ceremonial and festivities 
and ordered his removal, and the forma- 
tion of a scheme for the proper manage- 
ment of the endowment. 

Prom this decree the present Respon- 
dent appealed to the .High Court of Mad- 
ras and the Appellant filed cross-objec- 
tions. 

, The appeal was heard by StrJ. Wallis, 
it J., and Seshagiri Ayys*, who 
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passed a decree declaring certain of the 
properly claimed by the Respondent to 
belong to the temple, but held that there 
were not sufficient grounds for dismissing 
the Respondent though they ordered him 
to pay the costs throughout. The Plain- 
tiffs were now the Appellants to His 
Majesty in Council. 

Sir George Lowndes, K. C. and Mr. 
E, B. llaikes for the Appellants. — The 
whole of Madavilagam was “ miras ” land, 
and the temple was sole “mirasdar” of 
the village Now the mirasdar is bound 
' to cultivate hence the appointment of the 
Dharmakartha who has been cultivating 
on behalf of the temple. 

The rights and history of mirasdhrs will 
be found m the Chingleput Manual, 1879, 
at pp. 222, 258, 288, 300 and Fifth Re- 
port* of the Select Committee on the 
Affairs of the East India Co., Vol. 3, p 
199. 

See too Place’s Final Report, para. 189 

Having regard to the nature o!* mirasi 
tenure the onus is on the Defendant to 
Bhow that these mirasi lands became his 
property, and he has failed to discharge 
it. 

* * . 

The Dharmakctrtha is to all intents and 
purposes a trustee. He is distinguishable 
from a shebait m that he has no beneficial 
interest in the property. The Defend- ' 
ant here apparently thought he was a 
shebait and wag entitled to any surplus 
and accordingly kept no accounts. 

A trustee’s first duty is to keep ac- 
counts. 

Lewin on Tiusts, 11th Ed., p. 866. 

Further, he Iiub contended throughout 
that the trust property is his own and has 
fabricated accounts. 

He has also admittedly mixed his own 
property with thertrost property which , 
raises a presumption against, him. 


Lupton v. White (21 

These acts constitute a wilful breach 
of trust for which the trustee should be 
removed. 

See Tudor’s Charitable Trusts (1899), 
p. 194 and Peary Mohan Mukerji v. 
Monohar Mukerji (3). 

Messrs. DcGruytlicr, K. ~C., Ken- 
worthy Brown and Palat for the Respon- 
dent — The Dharmakartha cannot be said 
to be a trustee, nor can the English law 
of trusts be applicable to him. Ho is 
merely a manager representing the pro- 
perty. . 

Vidya Varuthi Tliirtha v. Balusami 
.1 yyar (4) and Bombay, Burmah Trading 
Corporation, Ltd. v. Smith (5), 

Mayne’s Hindu Law, 7th Edn., para. 
437. 

The Dharmakartha is in fact identical 
with a shebait, 

A “ miras ” tenant & only a Tenant 
with a permanent right of occupancy as 
distinguished from a " paikari.” Ad- 
mittedly we are hereditary Dharma- 
karthes, that is so, because we are the heirs 
of the founder. Certain lands were 
gi anted by Government for the support 
of the temple, bnt not the lands in suit 
which have always been the private pro- 
perty of the Dharmakartha’ s family. The 
income of this property has never been 
applied to the temple so that if there has 
been a breach of trust it took place over 
100 years ago. 

The temple was taken o\er by Govern- 
ment in 1814 and the endowments ap- 
plied to charitable purposes. 

See Madras Regulation, VII of 1817. 

Scrupulous care was taken by Govern- 

( 2 ) 15 7pb m 1809 .'. 

(8) L. It, 48 1. A, 258 *t p. 264 j I, C. 26 0. 

W. N, 182 (1821V. 

(41 L R. 48 1. A. 302(1021). 

<« t. R 21 I. A. 186 At p. 147 (1864). 
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ment on the property being restored, and 
any claimant must sue within 12 years. 

Ambalavana Pandora Sannidhi v. 
Meenakshi Sundaresit'aral Devastanam 
( 6 ). 

Yet in the subsequent records the an- 
cestors of the present Dharmakartha are 
shown as owners. 

There is in any case no substantial 
question of law m this case and no ap- 
peal lies to the Privy Council. 

Their Lordships’ Judgment was 'deli- 
vered by 

Lord Shaw.— -This is an appeal against 
the judgment and decree of the High 
Court of Judicature at Madras, dated the 
Gth March 1917, which varied a decree 
of the District Judge of Chingleput, dated 
the 11th December 1914. 

Tins suit was instituted by the present 
Appellant, and another, under the Civil 
Piocedure Code, sec. 92. The prayer of 
the plaint was for an account of the Re- 
spondent’s management of a temple in 
the District of Chingleput since h s 
assumption of office, and that he be 
made accountable for all losses occasion- 
ed to tills temple by his breaches of trust, 
for his removal from office, and for the 
settlement of a scheme for the manage- 
ment of the Devastation and its pro- 
perties.” Incidentally, the judgment for 
accounts made in the suit has raised a 
question of complexity and importance as 
to the ownership of lands of considerable 
extent and value. The issue upon that 
topic is the principal one raised in this 
appeal. It is whether those lands belong- 
ed to the temple or are the private pro- 
perty of the Respondent, who, in point 
of fact, is its Dharmakartha or hereditary 
trustee. 

(6) L. R t 47 I. A .. 191 : t . 6 . SB C , W , N. I 
(1980). 


The grounds for the removal of the 
Respondent from the position of Dharma- 
kartha have been added to by the con- 
duct of the Respondent in the course of 
the suit, and now 7 include not only mis- 
feasance and breach of trust, but the 
proved falsification of the temple ac- 
counts. 

This question of removal from the posi- 
tion of trustee will be afterwards dealt 
with, hut it may here he mentioned that 
the former question, viz , the question 
of the true ownership of the temple pro- 
perties, so keenly contested by the Res- 
pondent, has not only to be determined 
on its merits, but may turn out to have 
a bearing upon the question of his re- 
moval fiorn office. 

The case is veiiy involved, and. their 
Lordships have to acknow ledge the care 
which has been manifested with regard 
to it in the Courts below, and in parti- 
cular the elaborate investigations of the 
history of this property made by the Dis- 
tuct Judge. 

As it is desirable that the Board should 
endeavour to exclude from this judgment 
all such details as might obscure the ques- 
tion of principle dealt .with, it mav be 
well to consider the respective positions 
of parties in the clear language adopted 
•by the District Judge. His narrative of 
the Plaintiff's case is this : — 

“ 2. The Plaintiffs allege that they are the 
tirtham mirnsulais and vbhayakars of the 
said temple, that the Defendant is its 
trustee, that its management since 1642, 
when the Government handed over the 
same, has been in the family of the Defen- 
dant, that the endowments to the temple 
consist of meras from Government, income 
from lands and contribution from vbhayak<m< 
that the administration of the temple by 
the Defendant has been unsatisfactory aod 
.that he is guilty of various acts of mis- 
feasance, malfeasance, nonfeasance, breach 
of trust and neglect of duty. The instances 
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gf misconduct are set forth in para. D of the 
plaint, the main item being with reference 
to the lands wet and dry and manyams de- 
scribed in A (1) to A (8) schedules of .the 
plaint which it is alleged to belong to the 
temple, and the Defendant is charged with 
misappropriation of the income from them 
without bringing the same into the temple 
accounts, and it is alleged that these ac- 
counts are not regularly and coriectly 
kept " 

'His narrative of the Defendant's case 
is as follows : — 

u 3 The Defendant contends that he is 
the hereditary trustee of the temple and 
tha#b his Ancestors were the trustees even 
before the Government assumed manage- 
ment thereof, and denies that he* is guilty 
of any act of misfeasance, etc , alleged in 
<the plaint He further states that the 
plaint temple never owned or enjoyed any 
of plaint Al or A2 -schedule lands, that 
item 1 of A3 schedule is enjoyed bv the 
temple, and that, in item 2 of AS schedule 
and in the first seven items of A5 schedule, 
the melwarara right alone belongs to the 
temple, that lands in Al, A2, A7, A8 weie 
always exclusively owned and enjoyed by 
the Defendant and his ancestors as their 
absolute property The Defendant further 
states that all the incomes arising from the 
lands belonging ^ tb <he temple have been 
regularly entered in the temple accounts and 
duly accounted for, that the said income is 
not sufficient for the upkeep of the temple, 
and that the Defendant has been meetim? 
the deficit from his private funds, and that 
the accounts filed in Court were regularly 
maintained by the temple karnamfC 

These statements show broadly and 
correctly the altitude of the parties to this 
litigation. 

The temple in question is &n endow- 
ment or institution for the worship of the 
God Vishnu. It is dedicated to a Saint 
or Incarnation called Tirumushi Alwar. 
The temple lands are at MWavil&g&m and 
other villages m the District of Ghingie- 
put, in the vicinity 'df the City of iMacU 


ras. As the Plaintiff in Head 3 of the 
plaint avers : — 

“ There is a Public Vishnu Temple at 
Madavilagam, a hamlet of Tirumushi, in 
Poonamalle Division, Saidapet Taluk, de- 
dicated to Sri Jagannatha Perumal and 
Tirumushi Alwar.' ’ 

That, in point of fact, a temple did 
exist there from ancient times, and that 
it was in possession of certain endow- 
ments m the shape of lands, seems to be 
undoubted. 

The Board has had a reference to 
various hisfoncal authorities upon the 
subject of the Chmgleput District, and 
upon the mtrasv tenure therein. These 
records are voluminous. It is too much 
to expect that anything definite can bo 
obtained prior to the devastation of the 
District by Hydor All in the latter half 
of the eighteenth century The most 
valuable document is the Fifth Report of 
the Select Committee on the Affairs of 
the East India Company of the year 1812. 
Says the Repoit : — * 

“ The Jaghire (Chingleput) appears to 
have been obtained in the years 1760 and 
1763, from the Nabob of Arcot, m return for 
the services rendered him and his father, 
by the Company. . . . The Jaghire was 

twice invaded by Hyder Ali ; in 1768, and 
in the war of 1780, when he entered it with 
fire a/nd sword. On the termination of the 
latter war, in 1784, hardly any other signs 
were left in many parts of the country of its 
having been inhabited by human beings, 
than the bones of the bodies that had been 
massacred, or the naked walls of the houses, 
choultries, and temples, which had been 
burnt. To the havoc of war, succeeded the 
affliction of famine; and the emigrations 
arising from these successive calamities, 
nearly depopulated the district 

u The system of management in the 
Jaghire, while it was rented by the Nabob, 
was pf the same oppressive and unjust 
character, which marked the administration 
of affairs in his territory, the Carnatic ” 
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A period of no little confusion ensued, 
even after the Company Government 
assumed the Jagheer in the years previous 
to 1780, the cjbnfusion beiiig much re- 
lieved in 1794 when the country was 
placed under the management of Mr. 
Lionel Place, who continued as adminis- 
trator until 1798, and whose Final Re- 
port respecting the .Jagheer is dated the 
Gtli Juno 1799. Mr. Place’s view's with 
regard to mirasi are stated to have under- 
gone a material change, and xn the 
language of the Report : — 

u He had become convinced that the mir- 
asidar had an undoubted hereditary pro- 
perty in the soil ; that he denved this right 
originally from the Sovereign to whom he 
acknowledged obedience, and the renam- 
ing of a stated proportion of the produce, 
as the tenure by which he held it ; that ho 
sold, mortgaged, gave away, and left his 
lands to his posterity ’’ 

It would not elucidate the points at 
issue in this suit to enter iuither into 
the development, historically, of the ad- 
justments of the rights regarding the 
land and its tenure and cultivation This 
following excerpt, however, may be 
made from Mr. Place’s Final Report . — 

u 702 The following definition , the re foie, 
of meaxissee, or property m land, seems to 
be ideducxble from the discussions that have 
passed on it 

“ 703. That it is a right to the use tod 
substance of the soil, vested m the present 
proprietor, his heirs and successor s, so long 
as he does or can cultivate it. and pays the 
dues of Government and la obedient to its 
authority 1 and that when he tdoes not, or 
cannot, cultivate Iris lands, when he with- 
holds the dues of Government, or is dis- 
obedient, to its authority, such part as he 
wrffh&U, or in the latter case the whole, 
escheats to Government, who may confer it 
on whom it pleases / } 

These excerpts have been given be- 
cause the fact has been acknowledged 
that the village# afterwards referred $o, 


with the lands in suit in the present 
case, are held under the mirasi tenpre. 
Nor, secondly, is it disputed that Viahnu 
as a juristic entity, and, as such, owner 
of the temple dedicated to and appearing 
under the following names: Sii Jagan- 
natha Perumal and Tirumuslu Alwar, 
can according to law' and must if it ac- 
cord with fact, be reckoned as a mirasi da r 
holding a village mirasi . The point in 
the case is • Was tho pi’operty m suit held 
under mirasi tenure by this mirasular in 
the interests of the institution and wor- 
shippers of Vishnu attached to it, or was 
it held by the Respondent personally? 

The Respondent founds, and strongly 
founds, upon the state of the records of 
this propei ty as for the year 1825. He 
maintains that there is sufficient i»dica- 
tion from this record that the property 
in suit had wholly belonged, not to the 
temple as part of its endowments, but to 
Fvalappa, his grandfather, as his own 
personal property. 

The date of the origin of this temple 
is not apparently now ascertainable, but 
the first broad and fundamental fact ap- 
pearing from the record founded upon is 
that in 1825 de* facto such a temple did 
exist ; secondly, tfiafc the institution was 
at that date managed by a Dharmahortha ; 
and thirdly, that it was the owner of some 
lands. What were those lands; and, in 
particular, did they include those in suit 
in the present case? On that point the 
singularity of the position is that it ap- 
pears to be, and^that very rightly, assum- 
ed in the judgment of the Courts below, 
that originally the temple did own the 
lands, but that the state df affairs 
crystallized in the paimash of 1825 left 
it at least doubtful whether some change 
had not been effected under^whiejh a per- 
sonal acquisition by the Dharmakaftha 
had taken plfce. 
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And it is the fact, with* regard' to the 
large majority of the items composing the 
village lands, that the plots and portions 
are set out in detail in the name of 
Evalappa Mudalia, without describing 
him as trustee, and without giving any 
indication contrary to that of personal 
ownership. It is this circumstance upon 
which the Respondent in the appeal 
strongly relies 

It may he said of the 182.5 paimash or 
record, taken as a whole, tlyit it does in- 
volve certain self-contradictions which 
contribute to leaving the point at issue in 
considerable doubt 

It will serve no useful purpose to load 
this opinion with details, although all 
these details have been carefully consider- 
ed. * It may suffice to say as follows • 
The Paimash Janff Taram clntta for 
Mandavilagam village, dated the 31st 
August 1825, forms the Ex. A, and its 
hoadings and general preliminary state- 
ments must be attendee! to. It states the 
“ persons who were present at the Jariff,” 
mentioning by name the Government 
Officer. Then follows this entry: “ Al- 
war temple village nvras.” This ap- 
pears to describe in general terms the 
ownership by the temple of all the village 
miras. Then theie appears this entry : 

“ Appasami Mudali and Arunachala 
Mudali, gumasthas of Evalappa Mudali, 
Dharmakartha of the aforesaid temple — 
total, two persons.” Up to this point it 
seems plain enough that the lands are 
owned by the temple, and that Evalappa 
is its Dharmakartha. When the specific 
entries begin, there occur the following 
"remarks”: "village Miras — Sri Tiru- 
mushi Alwar,” and a little further down, 

" No. 1 Miras. Tirumushi Alwar Devas- 
tanom Dharmakartha Nattu Evalappa 
Mudali.” Then still another f " Alw$r 
mantapam tope, No. 1 Miras Tinunushi 


ta Mud alias. 

Alwar Devastanom." Up to this point 
the doubt as to the lands being temple 
lands — it being admitted that they are 
pait of the village miras — has not arisen. 
When these items came to be entered, the 
column of remarks showB " village 
nuras,” aud by far the most important 
of the entries are those referring to the 
muas itself, viz., “No. 1 Miras,” n nd 
one 1 of the most important pieces of the 
propei ty is a tope or grove, which is en- 
teied as pun w, and ijn the remarks is 
stated to be Alwar mantapam tope. So 
far all is clear 

The confusion arises, however, from 
another document, Ex Al, called " Re- 
gister of lands as per paimash or mamul 
account.” It is to be observed that in 
it again occurs "No. 1 Village Miras 
Tnumushi Alwar,” and in No 83, 
" No 1 Miras Tiiumushi Alwar I)e- 
vastanom," there being added the 
words “ Dharmakartha Nattu Evalappa 
Mudali ” 

While this is so, the remarkable thing 
is that all the other entries, with perhaps 
one or two exceptions, are stated to be 
" No. 1 Patta Evalappa Mudali,” with 
no indication that those particular items 
are temple lands or that Evalappa holds 
them as Dharmakartha. This fact, and 
practically this fact alone, forms the 
foundation of the Respondent’s claim that 
he is personal owner of these numerous 
items. The inconsistency of this with 
the other entries above referred to is un- 
explained, and in particular it is unex- 
plained how property originally temple 
property ever came into his privato owner- 
ship. No express grant is produced ; no 
legal authority for a conversion so sin- 
gular is suggested. 

In these circumstances their Lordships 
ate not prepared to say that if the records 
had stopped here they would have agreed 
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with the judgments of the Courts below 
and would have attributed the entries 
opposite Evalappa's own name as entries 
certiorating private property. It is un- 
likely ; but for the reasons to be hereafter 
btated it is not necessary to decide the 
question. 

Let it be assumed, however, that the 
point of ownership stands doubtful upon 
the 1825 records. To such a situation it 
is conceivable that the observation of the 
learned Chief Justice would apply. He 
says : — 

“ It is of course imposoible at this dis- 
tance of time to say exactly how it was that 
these properties passed fiom thb temple 
into the hands of the trustee’s family, and 
the case may undoubtedly appear to be one 
of suspicion. But we cannot say, at this 
distance of tune and in view of this long 
enjoyment, that the title of the temple has 
been sufficiently established in the present 
suit as to the great bulk of those properties, 
that is to say, in respect of those properties 
which, in the paimash, are not entered as 
temple properties Where we find in the 
paimash properties entered as temple pro- 
perties, that is sufficient to throw the onus 
on to the trustee of showing how these pro- 
perties ceased to belong to the temple.” 

Their Lordships must dissent entirely 
from the view that where the discover- 
able origins of property show it to be 
trust property the onus of establishing, 
that it must have illegitimately come into 
the trustee ’b own right rests upon the 
beneficiaries. Upon k the contrary, the 
onus is, and is heavily, upon the trustee 
to show by the clearest and most unim- 
peachable evidence the legitimacy of his 
jiersonal acquisition. Even upon the re- 
cords qf 1825 their LoidBhips would have 
inclined to this view. 

But the records did not end here. In 
their Lordships’ opinion it is necessary in 
a case of this kind to view the records) 
transactions and proceedings as a whole. 


And in , their* view the greatest weight 
must he attached to the elaborate proceed- 
ings of 1876, and in particular to the Sur- 
vey and Settlement Register of the village 
of Mada vilu, gam. That Register con- 
tains 169 items, including among other 
particulars an identification, so far as 
possible, of each item with the old num- 
ber or name of fields, and in particular 
the extent and assessment of each plot of 
land in the whole list. The Register is 
signed by Major, C. J. Stuart, Acting 
Deputy-Duvctor of Revenue Settlement, 
and is dated from the Revenue Settlement 
Office. It cannot be too clearly premised, 
however, that the Board would not hold 
any such record to be conclusive evidence 
of ownership; but, upon the other hand, 
their Loidships cannot be blind to ’the 
importance of such a document which 
appears, dc facto, to have settled the 
bounds of the possessions of these plots for 
a penod of thuty-five years — that is to 
say, from 1876 to 1910. This is especially 
important in any case where the personal 
as against the trust claim is supported 
also, and alone, by a reference to an 
eailier record of a similar character, 
marred as that reooid , happens to be by 
the conti adictions to which reference has 
been made. 

It is, however, unnecessary, it may 
again be said, to enter into details. But 
the facts as to the 1876 records are out- 
standing and make the position much 
clearer. Evalappa had been succeeded by 
Varadappa, and numerous cases, includ- 
ing those in which in 1825 the entries of 
the owner had only been the name of 
Evalappa Mudalier, with nothing added 
thereto, now appear with the point as to 
the character of the ownership cleared, np. 

The Survey i s headed “Descriptive 
Memoir of Madavil&gam of the Saidapet 
Taluq " Extracts from it form Ex. B of 
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the present proceedings/ Their Lord- 
ships have , however, seen a print of the 
Descriptive Memoir itself, bearing to be 
signed by Major Stuart, “ Acting Deputy- 
Director of Revenue Settlement/' The 
follwxng entries are important : — 
u Mira si Tenure. As the Government 
have recognized the Mirasulai's claim to a 
percentage foe (watantiam) on the iaram 
assessment, the following arrangements are 
made for its future collection and pay- 
ment/' 

This entry speaks for itself. The 
tenure was nrirasi tenure, and there was 
one mirastdar . Then occurs the follow- 
ing :~ 

“ The fee is fixed at 2 annas in the Rupee 
of assessment of both dry and wet lands for 
which the lands are divided into (I) Pangu, 
(II> Durkast, and (III) Waste/’ 

The word “Pangu ” refers to the ori- 
ginal cultivated land— that is to say, land 
cultivated by persona or a person, or in- 
stitution, belonging to the village. 

“ Durkast’ ’ refoirs to* lands granted by 
the Government for cultivation not by 
villagers, but by outsiders. “Waste’’ 
refers to jungle or uncultivated land. 

The main point to be kept m view is 
the form of the entueg of the lands, the 
issue as to which* fa whether they are 
temple lands, or are private property or 
pangu lands. The importance, accord- 
ingly, of special reference to pangu lands 
is clear. That entry is as follows : — 
“Pangu Lands Thia is an Ekobogam 
village and the lands have hitherto been 
held by 1 Pat tad ar The fee registered 
against these lands is at present a mere 
matter of account and need not be collec- 
ted, as the Mirasidar himself holds tho 
binds. But if these lands hereafter become 
waste by relinquishment and ,, are taken 
up again by a stranger, they will be 
chargeable with the fee, plus the iaram as- 
sessment, and the fee thus collected wilt be 
to the M%mddw\ 3 * 

J - Tire village is mpoken <jfa« ap ekafeti 


village. “ Ekabogam” according to 
Wilson is 

“ The possession or tenure of village land 
by one person or femily without any co- 
riiarer. The appellation is continued in 
seme instances where other parties have 
been admitted to hold portions under the 
onginal tenure as long as that remains un- 
altered u 

It is stated that the lands have been 
luthci to held by one yettadar , and that 
(he mirasidar himself holds the lands. 
The extreme importance of this entry 
arises from the events which had taken 
place m and *ahout the early sixties of 
last century. 

It seems fairly plain that by the middle 
of the nineteenth century various de- 
mands were being made to obtain a state- 
ment of the rights of mirasidars in this 
part of India. In the volume named 
“ Chingleput, late Madras District/* 
compiled under the orders of the Madras 
Government by Mr. Charles Stewart 
Orole, the position is thus described : — 

In 1834 it began to induct outsiders into 
the permanent possession of lands, and 
issued pattas to such persons In 1859 it 
compelled the MirmXdah to declare once 
for all the extent of their individual hold- 
ings, and proceeded to issue pahtas accord- 
ingly, which it a*$ first styled wura** 
pat tag 

“ In the same and following years it 
•Warned Mirasstdars that they would have to 
l>ay the assessment on all lands in their 
holdings, whether they cultivated or not, 
and limited by new rules, which have since 
increased in stringency, the occasions on 
which, and then only as a matter of grace, 
remissions would be given. 

“ In 1863 the Government directed the 
abolition of the words * Mirassi putta 9 and 
1 Rayikari putta/ which had previously ap- 
peared as a heading on those documents in 
order to distinguish mirassi from ordinary 
tenure, and it ordered the * name of the 
Pntta^ar ' merely to be inserted, thus dis« 
iancfely proclaiming ^tbafc it would n o longer 
recognize any difference in, tenure/' 
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This historical circumstance gave great 
weight tq the Settlement and Survey, 
about to be referred to, made in the year 
1876. It is in particular noticeable that 
a special column of pattadars . with a de- 
mand for their names, appears iu the 
Return, and that this coincides with the 
acknowledgment of the mirasi tenure. 
The application of this to the situation 
of the village, whose ownership is in suit, 
will be immediately seen It would 
rather appear that no public document of 
anything like equivalent value to that of 
the Report of 1876, with regard to the 
details of any properties which were at 
once mirasi and patta , had ever been pre- 
viously issued 

It is accordingly of special importance 
to know who was the mirastdar holding a 
patta , and therefore pattadar of those 
particular lands in suit Appended to 
each entry ol giants of land in the \ 1 1 ! age 
is a column headed “ Pattadar s Name 
and No” Tt cannot be senoush dis- 
puted that the patta was No. I Patta 

Who, then, was the holder of , these 
lands, occupying the position at once of 
mirastdar and pattadar No 1? Item by 
item the entries under ” Pattadar s Name 
and No.” are “Nattu Varadappa Muda- 
liar, Trustee of Tirumusbi Alwar 
Pagoda.” The entries aie repeated and' 
repeated in the same sense. And, m 
short, there is here an official affirmation 
that these lands are temple lands ; that 
they are held in No 1 Patta; and that 
the trustee of the temple is Varadappa. 

It would accordingly appear to be 
clear that this official document, which 
it cannot be doubted was prepared after 
minute inspection a,nd enquiries on tbe 
spot, sets at rest any doubt as between 
* private and temple ownership, and clearly # 
affirms the latter. * Varadappa was not 
the private owner; he was the Dharma - 


kartha or trustee It, however, must be 
admitted that although this was the 
official view r , the record does not commit 
Varadappa himself to such an affirmation 
or admission. 

Most fortunately, however, there are 
elements of probation existing applicable 
to the regime of Varadappa, which 
greatly help to clear this difficulty aw r ay. 
These instances may be given : — 

(1) On the 8th February 1888, Vara- 
dappa brought a suit against the Govern- 
ment m regard to certain lands and trees, 
which he alleged he was debarred from 
cultivating He desired a declaration to 
establish his right ” to the said property 
as absolute owner thereof.” It is, how- 
ever, an entire mistake to reckon this "an 
assertion of private ownership, because 
Varadappa describes himself as Plaintiff 
and as Dhat malaitha of the temple at 
Madarilagain village, and the fust three 
statements of his plaint aie as follows . — 
u 1 The village No 137, uz , Madavilagam 
and all its mu ad appertain to, and form 
portion of the endowments of the temple of 
Tirumushi Alwar situated in the said vill- 
age, Poonamallec Division, Saidapet Taluk, 
Ohingleput District * ' 

“ 2 The Plaintiff above named is the 
hereditary Dhatmalcartha, of the said Dcvas- 
tanom. 

“ 3. Plaintiff's ancestors have, from time 
out of mind, been enjoying the lands under 
Nos described below bv building choultry, 
cultivating the soil and raising a tope, &c * 
paying revenue to the Government for the 
said lands ” 

As mirastdar and* as trustee of the 
temple his grievance against the Govern- 
ment was that he was not entitled to ex- 
tend the rights which he asserted over 
certain further lands and trees, and ac- 
cordingly the suit was substantially for 
the purpose of enabling that extension to 
be made, presumably for temple purposes, 
and accompanied with the assertion that 

42 
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— quoad the temple — the \illage of Macla- 
vilagam 4 'and all its miras ” were the en- 
dowments of the temple of which Vara- 
dappa was the Dharmakartha . 

(2) A statement signed by “Nattu 
Varadappa Mudabar, Dharmakarthc i,” and 
made before the Deputy Tahsildar, 
Poonamallce Division, is also produced 
This statement infers to the Paimash of 
3876, and is to the effect that the entire 
village is the ekabogam village of the 
temple, i n , of Tirurnusbj Alwar , that 
he, Varadappa, is the Dharmakartha of 
the temple, and he goes on to state 
“ Whenever anvone wants to build a 
house on vacant lands other than the 
land on which homes have been in exist- 
ence from time immemorial in the village 
uattam of this village, it is usual for me 
to grant lands to such persons, and to get 
deeds executed therefor ” 

fJJ) Tins warn quite true, and various 
deed* of that character are referred to m 
the proceeding-,— that is to sav, they an* 
called rental agreement dedds, and aie 
adhered 1 > Varadappa, as on the 27th 
March, 1870, and signed “ Nattu Vaia- 
dappa. Mudaliar, J'jyarmakartha of Tuu- 
mushi Alwar D/vsCstanom ” , or, as in that 
of the 7th March 1904, after Varadappa, ’s 
death, to Eva lappa the second, his son fc 
thus named “ S Nattu Evalappa Muda- 
liar Avcrgal, son of S Nattu Varadappa 
Mndaliai , Hhrotriemdar, Kondaikatti 
Vellala, Vaislmavife, Mirasdar of the vill- 
age o! Madavilagam as well as Dharnia - 
hartha of Tirunm hi*Alwar Devastanom 
It is of importance to observe that 
Varadappa is named, and names himself 
the Dharmalartha This is in truth the 
legal equipollent to true too. The position 
of Dharmakartha is not that of a shcbait 
of a ichgious institution, or of the mahunt^ 
or head of a mutt. These function- 
aries have a much higher right with larger 


pa Mudaliar. 

power of disposal and administration, and 
they have a personal interest of a bene- 
ficial character. 

In tlio very learned judgments delivered 
m Vuhjapurna Tirtha Suwmi v Vidija- 
mdhi Tirtha Swami (1), the distinc- 
tion between those functionaries is 
explained. But a Dharmakartha is 
literally and no more than the mana- 
ger of a charity, and his rights, 
apart it may be in certain circumstances 
from the question of personal support, are 
never in a higher legal category than that 
ot a more trustee 

The details need not further be entered 
upon as to these deeds, which appear to 
be numerous, and to assert clearly the 
fiduciary position m which Varadappa 
and even Ins successor, the present Des- 
pondent, stand They are by no means 
confined to a period subsequent to Majoi 
Stuart’s Tt port in 1870 ore, for instance, 
is dated the 22nd January 1870, cxecubd 
to Varadappa ns “ Dharmakartha of Tiru- 
mushi Devastanom,” and d s a dws Madi- 
vilagam as “ the miras village of the said 
Alwar ” In fact, there are documents 
extending over a penod of about forty 
years, all framed on that footing, a foot- 
ing which negatives private but affirms 
temple owrterrlnp Their Lordships do 
not doubt that that was a public fact m 
1870, w'hon the repirt was made, and the 
subsequent transacting in the life <f 
Varadappa, and even of Ivs successor, the 
prcr< nt Despondent, confirm that view 
This wn s plainly the state of affairs when, 
on Varid ippPs death, the Keipo dent suc- 
ceeded him as hereditary Dharmakartha 

A separate argument involving some 
detail was submitted with regard to the 
topes, or groves, belonging to the temple, 
on which their* Lordships will only say 
that after full investigation they are con* 
(1) T. L. R. 27JKad. 485 (1904'| 
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vmced the topes in suit have been suffi- 
ciently traced to temple ownership. 

The doubts, accordingly, which would 
have warranted the line of judgment indi- 
cated from the opinion of the High Court, 
above cited, have now disappeared In 
the opinion of the Boaul the properties in 
suit are established to be temple pro- 
perties The statements and lecords 
made in the >oar 1910 do not substantially 
bung any fresh light on the situation It 
must, of course, be plain that it would 
require circumstances unique to warrant 

t lie transfer or transformation of those 

% 

endowment lands into the pnvate pro- 
perty of the trustee. There is. in fact, 
nothing of the sort In the present suit 
Hie Respondent's light and title as ]>er- 
bonal owner have been successfully 
challenged, and the lands m question 
must, all ot (hem. be restored as endow- 
ments of the temple. 

In case it should he thought to have 
been omitted, their Lotdships merely fui- 
tlier observe on this head that during the 
period extending fiom 1825 there were 
clearly established several items .of, the 
property m dispute which could be identi- 
fied as still remaining as temple lands. 
To these items there weie added, m the 
couise ot discussion, se\cial further items 
which were traced from legistor to regis- 
ter, and clearly and sepai ately identified 
as temple lands by name, and freed from 
the doubt as to the personal ownership 
of the former mirasidar , Evalappa. They, 
too, have been claimed by the Respon- 
dent as his own, and this is a notable cir- 
cumstance. These facts might have 
proved obstacles to the learned Judges of 
the High bourfc in forming their conclu- 
sion and assisted in removing any doubt 
which they felt; but the view which has 
been taken by their Lordships of the 
larger issue, namely, of the effect of the 


187G register on ilie transactions to which 
Varadappa was a party, affects the whole 
of the lands m suit, i nd makes it un- 
necessary to deal with the individual items 
referred to 

ft will now ho scon how sen cus is the 
position of the Respondent as a claimant 
for the continuance of the limteeship of 
this temple and its endowments The 
doubts in the minds of the Courts below, 
on the subject of his being allowed to 
continue m office, aie sufficiently plain 
J3ut wdien it if> now decided that the whole 
of tin* litigation has substantially boon 
occupud by an untounded nssoitioo, sup- 
ported by tlie concoction of accounts — an 
assertion by the trustee of pnvate ownei- 
ship m himself and a powerful lesistancc 
to the lccovery of these piopeitvs for the 
trust which he admini^lei^-nt does* not 
appeal to then Loidslups to he open to 
them, on any sound principles eitbei ot 
administietion oi of law, to penml the 
continuance ot the* Respondent in the 
office of Dhatmahaitha . 

The conduct of the Respondent, even 
in the course of the piesent suit, has been 
sufficiently gtave to be thus noted 
by the Judge i h:dp\\ T Sivs the Dis- 
trict Corn t Judge - - • ’ 

“ My finding is that the Exs K series were 
got up for the purpose of this suit, and that 
♦ they have been pioved to contain false en- 
tries in many instances u 

In the High Couit the pronouncement 
was quite as stiong The learned Chief 
Justice observes. — 

“ The District Judge has found that the 
Defendant failed to keep propei accounts 
and that the accounts which he has brought 
into Court in this case were written up for 
the purposes of this case We have ourselves 
examined the accounts, and we regret t6 say 
that there are very serious reasons for be- 
lieving that that has been the case and that 
, the accounts have been largely written up 
for the purposes of this case ” 
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Their Lordships have considerable doubt 
as to whether any litigant found to have 
been guilty of seriously reprehensible con- 
duct of this description could ever have 
been retained in the office of) Dharma- 
hartha . The worshippers of the temple, 
the true beneficiaries m the endowments, 
are entitled, at least in regard to the 
trusteeship thereto, as also is a Court of 
Law before whom such delinquencies are 
established, to insist upon the first step 
towards trustworthiness in administration 
being taken by the removal of the trustee 
Most unhappily the guarahtee for that 
trustworthiness has been destroyed Al- 
though the Board very willingly admits 
that much allowance must be made for 
the inaccuracy of karnams, and of other 
officials who may have been anxious to 
fortify the trustee’s personal rights by 
methods which were unwarranted, the Re- 
spondent must, however, stand answei- 
able for such conduct. 

Their Lordships do not doubt that if 
the High Court had been of the opinion 
now delivered with regard to the merits of 
the suit, the trustee would have been re- 
moved from office. The Board desires 
that in the remit, which their Lordships 
will humbly recommend to His Majesty 
to make, the High Court shall select as 
trustee a person or persons of such suffi- 
cient standing m the District as will en- 
able the transfer from the Respondent of 
the property to be effectively made, and 
the administration thereof purely for the 
purpose of the endowment effectively 
secured. . 

The scheme drawn up in the District 
Court, and referred to in the proceedings 
of the High Court, would appear to be not 
unsuitable for the case, hut these two 
fundamental alterations must be taken 
into account. In the first place the list 
of endowments must, of course, be em 


larged to suit the affirmation as to the 
extent of the temple property made m the 
plaint and here affirmed, and secondly a 
new and independent trustee will be 
nominated to administer the scheme. 

Their Jjorclships will humbly advise His 
Majesty to remit the case accordingly to 
the High Court, with a finding that the 
properties in suit belong to the endow- 
ments of the temple ; that the Respon- 
dent as Dhanrwkarbha and trustee thereof 
be removed from office ; that a scheme be 
framed for trust administration under a 
new trustee , and that the judgment of 
the High Court of the 6th March 1917, 
except as regards costs, be recalled, and 
that the Respondent do pay the costs of 
fins appeal. 

Solicitor : Mr. Douglas Grant for the 
Appellant. 

Solicitors ■ Messrs T L Wilson & Co 
for the Respondent. 

G D. M. 
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Appeals from Appellate Decrees 

Nos. 1354 to 1373 and 1513 of 1920. 
BAookerjee, J. Mahomed Jand Mia 

Chotzner, J. and ors., Defendants, 

1922, Appellants, 

Heard, 22 and t>. 

23, June. Majubali Chotjdhubi 
•Judgment, and ors., Plaintiffs, 

25, July. Respondents. 

Bengal Tenancy Act (VIII of 1885), sec. 105, 
settlement of fair and equitable rent m respect of 
tenures held at a fixed rate of rent— Construction of 
documents, upon consideration of all the terms of 
the instruments— Question of onus of proof when the 
entire evidence is before the Court , how four material 
— “ J in* nk tmcV ” tf imports firity of rate of rent 
in perpetuity. 

Certain lands under the direct manage- 
ment of the revenue authorities were %n 
1836 settled with some tenure-holders 
who hud been in occupation, in many in- 
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stances , from before the date of the Perma- 
ncnt Settlement of 1793 . In the docu- 
ments, by which the settlements were 
made , specified amounts were mentioned 
as jamakamel, m some cases from the 
commencement ( and m some cases , after 
a period of two years . The landlords 
made the present applications under secs . 
105 and 105A of the Bengal Tenancy Act 
for settlement of fair and equitable rent 
rn respect of the lands held by their ten- 
ants . 

Held — That the construction of the 
grants must depend upon the interpreta- 
tion of all the terms of each instrument, 
and except in a case of ambiguity , ex- 
trinsic evidence would not be admissible . 
It had nothing to do with the questions 
whether the tenures were in existence m 
1793, whether they had been held at a 
uniform mte of rent since then , or whe- 
ther by application of sec . 50 of the Ben- 
(fid Tenancy Act , they might be presumed 
to have been so in existence and held at 
a uniform rate of rent during tlie period 
mentioned . 

N. E Railway v. IIabtings 1 (1), 

1 1 HUBERT V. PlTRCHAS (‘2), DHUNPUT V . 
(iOOM4N (7), S U TTO S U RRUN V MoHESH (8) 
and several other cases referred to. 

Each case must be considered on its 
own facts , and in order to ascertain the 
effect of the grant resort must be had to 
the terms of the grant itself and to the 
whole circumstances so far as they can be 
ascertained 

Upadrashta v. Dm (4) and Chidam- 
bara v . Veerama (5) referred to. 

(l) [tftoo] A O 260. 

I2ILK8PO 605 *1871) 

14) L R. 40 L A. 128 t s. c, 24 0. W. N. 129 
(1919) 

Cft) P 0. 16th May 1922 : Beported 27 C. W, 
N 245. 

(7) 11 M. T. A* 488 (1867) 

(8) 12 M. 1. A. 263 (1868). 


The word japiakamel means “ the full 
amount of rent or the highest rent levi- 
able.*' The word being preceded by the 
word “ saliana ” ( annual ) and followed by 
the word “harshal” (all years to come), 
the three terms taken together unmistake - 
ably pointed to the conclusion that the rent 
mentioned was the highest rent ever levi- 
able , which indicated fixity of rent The 
landlord , therefore , had precluded himself 
by his grant from claiming rent at an en- 
hanced rate 

No debate on the question of burden of 
proof arises when the entire evidence on 
both sides is once before the Court. 

Kktvratnam v Venkatachala (6) re- 
ferred to. 

These were appeals piefcrred on (he 7th 
May 1020 from a decision of Babu Amijta 
L*nl Mukorjee, Special Judge, Noalthali. 
dated (he 5th January 1920, reversing that 
< f Babu A K Sen, Assistant Settlement 
Officer, Noakhali. dated the 16th Septem- 
ber 1918 

The tacts of the case are as follows * — 
Certain tenures were originally com- 
pnsed m a revenue-paymg estate which 
was permanently settled fa 1793. The 
proprietors having # defaulted, the estate 
was sold for arrears of* revenue m 1834, 
when Government became the purchaser. 
The lands were kept under the direct 
management of the revenue authorities 
from 1834 to 1861, when a permanently 
settled estate was created in favour of the 
predecessors of the present Plaintiffs-B£ 
spondents In 1836, while the lands 
were under the direct management of the 
revenue authorities, settlements were 
made with tenure-holders who had been 
in occupation, in many instances, from 
before the date of the Permanent Settle- 
ment of 1793. In some instances, the 

(6) L. R. 47 I. A. 76* a c. 25 C. W. N. 465 
( 1919 /. 
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grant included culturablq fallow lands, 
and in other cases, all the culturablei lands 
wqlre under cultivation. The cultivated 
lands were assessed at the full rate from 
the commencement and the culturable' 
fallow was not assessed with rent during 
the first two years, the full rent for which 
lands therefore became payable after the 
expiry ot two years. The vernacular 
word used m the documents for full rent 
were “ jamakamel 13 meaning “the full 
amount of rent or the highest rent levi- 
able " This word was preceded by the 
word “ saliana' 3 (annual) and "followed by 
the word “ harshal 33 (every year). In the 
lecord-of -rights as finally published these 
tenures "were recorded as held at .fixed 
rates of rent The landlords therefore 
appjied under secs 105 and 105 A of the 
Bengal Tenancy Act for settlement of 
fair and equitable lent in respect of the 
lands held by their tenants. The Assist- 
ant Settlement Officer held that the tenures 
were held at fixed iajes of rent and ac- 
cordingly the rents were not liable to en- 
hancement. On appeal the Special Judge 
reversed this decision and assessed fair 
and equitable rents, inasmuch as the 
tenures were, in his # opinion, not held at 
rates of rent fixed perpetuity. Hence 
the present appeals to the High Court by 
the tenants. 

Babus Asiranjan Chatter jee and Satyen- 
dra Nath Mitra for the Defendants- Appel- 
lants. 

*Babu D . L. Kaetgir for the Plaintiffs- 
Bespondents. 

i 

The Judgment of the Coubt was as 
follows : — 

Mookbbjeb, J. — These twenty-one ap- 
peals arise out of as many applications, 
made by landlords under secs. 105 and 
106 A of the Bengal Tenancy Act, for 
settlement of fair and equitable ..rent in 


reBpect of the lands held by their ten- 
ants. In the record-of-rights as finally 
published, entries had been made to the 
effect that each tenure was held at a fixed 
i ate of rent The tenants accordingly 
contended that the rents were not liable 
to enhancement. The Assistant Settle- 
ment Officer gave effect to tins contention, 
subject to the reservation that excess 
binds were liable to be assessed with addi- 
tional rent. Upon appeal the Special 
Judge has reversed this decision, and has 
assessed fair and equitable lent, inasmuch 
as the tenures were, in his opinion, not 
held at rates of rent fixed in perpetuity 
In this Court, the decision of the Special 
Judge lias been assailed on a four-fold 
ground, namely, first, that upon a true 
construction of the grant in each case, 
it should have been held that the tenure 
uas held at a rate of rent fixed in per- 
petuity; secondly, that the tenants were 
entitled to the benefit of the presumption 
formulated in sec 50 of the Bengal Ten- 
ancy Act ; thirdly , that the tenures were 
piotected from enhancement, as they had 
been continuously in existence and had 
been held at a uniform rate of rent from 
a date anterior to the Permanent Settle- 
ment of 1793; and, fourthly, that if the 
rent was liable to enhancement, the pro- 
visions of sec. 7 of the Bengal Tenancy 
'Act must be strictly followed. It is plam 
that if the first of these grounds be sub- 
stantiated, the others do not require exa- 
mination. 

There is no controversy that the lands 
of the disputed tenures were originally 
comprised in a revenue-paying estate 
which was permanently settled in 1793. 
The proprietors defaulted, with the re- 
sult, that the estate was sold for arrears of 
revenue on the 29th March 1834, when 
the Government . became the purchaser. 
I'be lands were kept under the direct 
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management of the revenue authorities 
from 1834 to 1861, when a permanently 
settled estate was created in favour of the 
predecessors of the present Plaintiffs. In 
1836, while the lands were under tho direct 
management of the revenue authorities, 
settlements were made with tenure-holders 
who had been in occupation, in many in- 
stances, from before the date of the Perma- 
nent Settlement of 1793 The question 
thus arises, whether the icnts so settled 
m 1836 are liable to enhancement or must 
be deemed to have been fix* d m perpetuity 
by the grants then made In the con- 
struction of these grants, we arc not con- 
cerned with the points, whether the 
tenures were in fact m existence in 1793, 
whet her they had been held at a uniform 
rate of rent since then, or whether by ap- 
plication of sec 50 of tho Bengal Tenancy 
Act they may be presumed to have been 
so in existence and held at a uniform rate 
of lent during the period mentioned , nor 
aie wo called upon to e- ns dor, in connec- 
tion with the quo tion of construction, 
whether the tenures continued in fijet and 
in law, notwithstanding tho sale for 
art ears of revenue The construction of 
the grants must depend upon the inter- 
pretation of all the terms of each instru- 
ment, and, except m a case of ambiguity, 
extrinsic evidence would not bo admis- 
sible ; see N. E Railway v Hastings (1), 
Hebbert v Purchas (2) and Secretary of 
Stale v. Narembanath Mitter (3). As 
pointed out by the Judicial Committee in 
Upadrashta v Divt (1) and Cludambara 
v. Veerama (5), each case must be consi- 
dered on its own facts ; in order to ascer- 

9 

(1) [1900] A* C. 260. 

<2j L. B. 3 P. 0. 606 (1871). 

(8) 32 O. L. J. 402 (1920). 

(4) L. R. 48 I. A. 123 : 8. c. 2AC. W. N. 129 
(1919). 

(6) P. O. 15tl£May'1922 ; Reported 27 0, W, 
Hi 246. 


tain the effect of the grant resort must be 
had to the terms of tho grant itself and 
to -the whole circumstances so far as they 
can now be ascertained. Nor does the 
question of burden of proof arise; for as 
observed m Setu Ratnam v. Venkata 
Chala (6), when the entire evidence on 
both sides is once before the Court, the 
debate as to onus is purely academical ; the 
controversy has passed the stage at which 
discussion as to the burden of proof is 
peitment , the relevant facts are before the 
Court and all that remains for decision is, 
what inference should be drawn from 
them 

The grant in each case was made by a 
document divisible into two parts; the 
first shows the details of assessment,. the 
second sets out the terms of the settle- 
ment. In some instances, the grant in- 
cluded lauds described as lath patit 9 that 
is, culturable fallow, m other cases, all 
the cultuiable lands were under cultiva- 
tion and there was no culturable fallow 
The cultivated lands were, in all cases, 
assessed at the full rate from the com- 
mencement , the culturable fallow was not 
assessed with rent during the first two 
years Consequently /in the first class of 
cases, the full rent did not become payable 
till after the expny of two years; in the 
second class of cases the full amount be- 
came leviable from the commencement. 
We st t out here a specimen of a grant of 
each tvpe * 

Signed by mark 
Koresh. 

Pans. 

Daulat. 

Alabuksh, 

(6) L. R. 47 I. A. 76: 8. o. 26 0. W. H. 466 
(1919) 
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To 

Nara Narayan Roy, 

Deputy Collector, 

District Bhnlua. 

Dowl bundbust talukdart in respect of 
Taluk Hashim Kashim Mullik, the owneis 
whereof are Alabuksh, Koresh, Pana and 
Daulat, lying within the Government khas 

Details 

• 

The bundbust n from the year 1243 B S 
Total quantity of land as measured by 
the Armns with a rod ‘of 16 cubits of 
18 inches to a cubit, 12 such rods m 
length and 10 such rods in breadth 
. making a. Kam and 16 Kanis a Drone 
Deduct (Jai Triek Pat it 

Tank and Ditches, etc 

• 

Remus on alloyed as held in abeyance on 
account of Lack Patit 

. ,Hasil 

Deduct at the rate* of 3 Kams 4 Oandaa per 
Drone according to the talukdan prac- 
tice . . 


Add Loek-ahadi which was held in abey- 
ance 

Deduct at the usual rate of 3 Kanis 4 Gan- 
das per Drone 

Remission allowed as bearing no rent from 
1243 B. S. to 1244 B, S. 

Full amount (of rent) for 1246 B. S, and 
each year following 


Mahal Ghakla Chamarkhola Pargana 
( I opal pur Mirzanagar, settlement whereof 
was recently granted at the time of Srijut 
Babu Nara Narayan Roy, Deputy Collec- 
tor, District Bhulua from the year 1243 
13 S and confirmed by the Cornu issioner. 
Firns Dated Ihe 31st August 1836 cor- 
responding to the 171h Bhadra* 1243 B S 

Quantity of Rate per Amount of 
lmd Kani jama in Com- 

pany’s coin 

K. Gds. Ki\ Kb Rs As 1\ Rs As P. 


9 

1 


2 

0 

8 


1 

0 

10 

i 

0 

0 

H 

0 

1 

8 

7 

3 

I 

0 

• 4 

0 

1 

fc 

3 

.5 

0 

1 

12 

3 

I) 

6 

li 

0 

0 

0 

4 

0 

1 

0 

0 

3 

1 

0 

3 

1 

0 


3 3 3 0 8 4 


6 U 10000 21 80 
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Jama from the year 1243 B. S. up to Jama per annum from the year 1245 B. S. 
year 1244 B. S. 

Per year. Rs. 2 L 8 0 

Jama brought forward Rs. 20-15-8. 

Details of kistibundi. 





Bp. 

As. 

p. 

Rs. 

Ai. 


JCist Baisakh 

. . . 

• • ■ 

0 

12 

0 

0 

12 


Kist Joistha 


. . 

0 

12 

0 

0 

12 

0 

Kist Assarh 


... 

1 

8 

0 

1 

8 

0 

lust Sravan 


... 

, 3 

0 

0 

3 

U 

0 

lust Bhadra 

. • «r 

a * • 

3 

0 

0 

3 

0 

0 

Kist Assin 

, , 

• • • 

3 

0 

0 

A 

0 

0 

Kist Kartik 

. . . 

... 

2 

0 

0 * 

2 

0 

0 

Kist Aghrayan 

% 

• • • 

3 

0 

0 

3 

0 

0 

Kist Poush 

t . 


3 

8 

0 

3 

8 

0 

Kist Magh 



0 

7 

8 

1 

0 

0 


20 15 8 2l 8 0 


Remaining in possession at a total jama 
of Rk ‘20-15-8’ pies m Company’s coin 
per year from 1243 B. S to 1214 B S , 
at the full amount of jama of Rs 21-8-0 
in Company's com per year fiom 1215 B. 

S , and for each year (following), we shall 
pay the aforesaid amounts of malguzari i 
year after year, and month after month, 
as per the kistbundi We shall abide by 
the laws that are now in force and may 
be brought into operation m future We 
shall not allow any bad cliai\acter t<o reside * 
in the aforesaid taluk nor allow any one 
to manufacture illicit salt, and shall not 
do anything contrary to law and regula- 
tions ; if we do, we shall be held respon- 
sible for the same. All profits and loss 

accruing through drought, dation, 

death and desertion, and providential 
visitations*, etc., shall be ours and shall 
have no concern with Government. 
Finis. Dated as above. 

Having received a counter-part of this 
Dowl to my satisfaction, I grant this re- # 
ceipt— Dated the 12th December 1836, 


Sd. — Apsaiuddi, on behalf of Talukdars. 

" B 

(Sd ) — By mark 
* Sadaraddi. 

Tomijaddi. 

Moniraddi. 

To , . 

Nara Narayan Roy % 

Deputy Collector, 

District Bhulua. 

Dowl bundabust talukdari m respect of 
Taluk Fatey Manu withih Government 
khas Mehal Chakley Chamrakhola, Par- 
gana Gopalpur, Mirzanagar, the owners 
whereof are Sadaraddi, Tomijaddi and 
Moniraddi by virtue of recent settle- 
ment granted at the time of Babu Nara 
Narayan Roy, Deputy Collector, District 
Bhulua, and confirmed by the Commis- 
sioner from the year 1243 B. S. Finis. 
Dated 31st August 1836 corresponding to 
17th Bhadra 1243 B. S. 
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Description. Total quantity Rate per Amount of 

of land. Rani. rent. in Com- 

pany’s coin. 


The settlement! is from the year 1243 B. S. 
Total quantity of land as measured 
by the Amins with a rod of 16 cubits 
of 18 inches to a cubit, 12 such rods 
in length and 10 such rods in breadth 
making a Kani and 16 Kanis a Drone 
Deduct Gar Laek Patit 

Tank and ditches, eta. 


Remission allowed as held in abeyance on 
account of Laek Patit 

4 

HaSil . 

heduct at the rate of 3 Tvanis 4 Gandas 
pei Dione accoulmg to th ' talukdari 
praatiae # 

Full rate of rent from the year 1243 B S 
and for each year (following). 

Details 

. • « 

* • 

Kist Assarh 

Kist Bhadra . • • 

Kist Kartik . 

Kist Poush 


A faluhdan settlement js made with us 
at tlie full amount of annual jama of 
Its 4 annas 9 and pies 31 from the year 
1243 B. ft. and for each year (following). 
Being m possession according to the prac- 
tice of the talukdafs, we shall pay the 
aforesaid amounts of malguzari, year after 
year, month after month, as per the kist- 
bundt. If we default any kist, we shall 


K. Gds Kr. Kt. Rs. As. P. Rs. As P. 


2 11 

1 

1 

0 0 

3 

1 

0 14 

2 

0 

0 1.1 

1 

• 

1 

1 16 

0 

0 

0 0 

0 

0 

1 16 

0 

0 

0 7 

0 

2 

1 0 

3 

l 

1 



of Kists. 



Rs. A« 

P. 


1 0 

0 


1 4 

0 


1 8 

0 


0 13 

11 



4 9 11 


pay interest according to law We shall 
abide by the laws and regulations now m 
force and also those that may come into 
operation in future. We shall not allow 
any bad character to live within the taluk 
aforesaid nor allow any one to manufac- 
ture illicit salt, nor shall wc do anything 
contrary to laws and regulations. If we 
do so; we shall be answerable for the 
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same All profits and losses accruing from 
if, inundation , death and desertion, 
and providential visitation, etc , shall be 
ours, and these shall have no concern with 
Government. Finis. Dated as above. 

Having received to my satisfaction a 
countei-part of this Dowl, I grant this 
receipt. Finis. Dated 29th December 
1836 

(Sd.) — By Mark, 
Tomijuddi.” 

It will be observed that m both A and 
B, deduction was allowed for Gar Lack 
patit , that is, uncuiturable* fallow' , there 
was also a deduction of 3 Kams 1 Gandas 
per Drone, that is, 20 pei cent accoiding 
to taluhtlan practice In “A ” deduction 
was further allowed for Lack patit , that is, 
culturablc fallow; but m “B ” there was 
no such deduction, because all the cullur- 
able lands were hasil, that is, cultivated. 
The expression m A which has been ren- 
d led as “ full amount of rent for 1245 B. 
8 and each year follow ing ” is m the 
vernacular, “ San 1245 Sal 0 harsal pur - 
dastur.'* The term “ purdastur ” means 
“full customary rate,” the word “ fwir- 
sal M means “all years to come.” The 
two words taken together clearly show 
that the full rate was intended to be m 
operation so long as the tenure might sub- 
sist Later on m the document, wo find 
the rent for 1243 and 1244 described as 
sahana jama , that is, annual rent or rent 
per year. This is followed by the rent 
for 1245, which is described as jamakamel , 
meaning “ the full amount of rent or the 
highest rent leviable/* The expression 
“ jamakamel '* is preceded by the word 
saliana and* is followed by harsal . The 
three terms taken together unmistakeably 
point to the conclusion that the rent pay- 
able in 1245 was the highest rent ever 
leviable. When we turn to“B,**we 
come across similar expressions which 


indicate fixity of rout. On a considera- 
tion, then, of the terms of the grants, we 
come to the conclusion thi,t the disputed 
tenures are held at fixed rates of rent , but 
the total amount payable m respect of 
each tenure varies with the area, as the 
settlement was made on the basis of area 
determined by measurement according to 
a carefully specified standard. 

We may add that our attention lias been 
invited to judicial decisions which are 
helpful only in so far as they formulate 
canons for The interpretation of docu- 
ments of tln$ destf lption. Amongst 
these, special mention may be made of 
the decisions of the Judicial Committee in 
Dhanpdt v. Goornan (7), Satyasaran 

Makes (8), Soorasoonderee v Golam Ah 

♦ 

(9) and Port Canmnq and Lai t d Im- 
provement Company , Ltd. v* Katyani 
Debt (10), which were applied l>y 
this Court m If wo Piasad \ Chundce 
Chum (11) and Robert Watson <6 Co. v. 
Radhanath Snigh (12). Much stress was, 
howevei, laid on behalf of the .Respon- 
dents on the decisions m Bhurut Chunder 
v, Gour Monee (13) and Kaseemuddee v 
Nadde Ah (14), wheie Loch and Hob- 
house, JJ , declined* to 'follow the deci- 
sion of Bayley and Phcar, JJ , in Golam 
Ali v. Gopal Lai ThaKoor (15), which w'as 
subsequently affirmed by the Judicial 
Committee in 4 toorasoondcrce v. Golam Ah 
(9), The decision of the Judicial Com- 
mittee in Bamawofvdery v Radhika (16), 
does not advance the case for the Resppn- 

(7) U M I A 483*(1887 ). 

(81 12 M 1 A 268 (18RSJ 

(ft) 19 W. K 141 ; 16 B. L. ft 125 (1873). 

(10) 24 0. W. N 369: s*. c 32 0 L J. I 
<1919). 

<111 T. T,. R. 9 0*1 606 <18831 

(12) 1 0. L. J. 672 <19051. 

(13) 11 W, B.31 ( 1869). 

, (14) 1! W. R. 164; 2 B. B. R. 266 (1869), 

(16) 9 W. R, 65 (1868). 

(16) 13 M. I. A. 348 (1869). 
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dents. No doubt a suit to enhance rent 
proceeds on the presumption that a 
zamindar holding under the Permanent 
Settlement has the right, from time' to 
time, to raise the rents of all the rent- 
paying lands within his zamindari, ac- 
cording to the pargana or current rates, 
unless either he is precluded from the 
exercise of that right by a contract bind- 
ing on him or the lands in question can 
be brought within one of the exemptions 
recognised by Reg. VIII of ( 1793. Conse- 
quently, m each of these cases, the natuie 
of the tenure and the conditions under 
which it is held is the primary question, 
to be determined with reference to the 
documents and the circumstances disclos- 
ed therein Here we have the grants 
themselves, and they show, in our opi- 
nion, that the rate of rent was fixed in 
}Ku*petuity It is unnecessary in these 
circumstances to rely upon the doctrine 
that fixity of rent jnay be presumed from 
uniformity of rent for a long series of 
years; Gulab v Kumar Kalanand (17), 
Nityamnda v Nanda Kumar (18) and 
Ramdayal v Midnapur Zamindari Com- 
pany (19) The ; question is, as put in 
Upendra *Lal v. Jogesh Chandra (20), 
which was applied in Makbul Alt v. Jogesh 
Ctiandm (21), whether the landlord has 
precluded himself by his grant fioHi 
claiming rent at an enhanced rate. The 
answer, on the d cu .rents in these cases, 
must bo in favour of ilie tenants. 

It was finally suggested that there was 
indication in the evidence that the rate 
of rent had ♦varied from time to time and 
that on the principle recognised in Barm- 
pada v. Midnapore Zemmdari Co. (22), 
(17* 13 Or L. X 107 <19101. 

C1«; 13 O. L. J. 413 

ilfl 15 0. W, Nv 263 mt0\ 

(t0) 22 0* W, N, 375 (If fft 
(211 HO o. L ^ 140 mm, 

(22* 16 G L. J. 322 (lift**, 


DHURI. 

the tenures should bo deemed to have been 
held at enhanoeable rents. There is, how- 
ever, no foundation for this contention. 
The total amount of rent m each case 
must, as we have seen, be dependent on 
tlie area. But even if we assume that the 
total rent has varied, it has not been prov- 
ed that the rate of rent haB varied. We 
conclude accordingly that the Assistant 
Settlement Officer correctly held that the 
tenures were held at fixed rates of rent 
In this view, no other quostion requires 
examination 

The result Ts that these appeals are 
allowed, the decrees made by the Special 
Judge set aside and those made by the 
Assistant Settlement Officer restored with 
costs both here and in the lower Appellate 
Court. We assess the hearing-foe in this 
Court at one gold mohur m each ewe. 

J. N R Appeals decreed tvith costs. 


and ors., Defendants, 
Respondents, 


[CiVIL APPELLATE JURISDICTION.] 
Appeal prom Appellate Degree 
No. 1930 of 1918. 

Chatterjea, J. Narendra Lal Khan, 

ANT °i920* Plaintiff, Appellant, 

H»rd, l and BaoLi ^ Bh0I4 

2, Jane. 

Judgment, 

24, August. 

Evidence Act (I of 1872), sec. 92— Admissibility 
of evidence of conduct to prove contract not intend- 
ed to be acted upon— Impossibility of performance. 

The Plaintiff brought a suit for the re- 
covery of damages on account of the De- 
fendant’s failure to deliver certain papers 
under the terms of a patni kabuliyat. 
The defence was that during 36 years 
since the execution of the kabuliyat the 
putmdur never submitted any paper nor 
did the zemintfyir demand the same and 
that the stipulation teas never intended to 
be acted, upon: 
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Sernble : — That evidence of the con- 
duct of the parties was admissible to prove 
that the stipulation was never intended 
to be acted upon, i.e., from the very begin- 
ning. 

Preonath Siiaha v. Madhu Sudan 
Bhuiya (1), Khankar Abdur Rahman i. 
Ali Hafz (3), Mahomed Ali Hossein v. 
NaSar Adi (4), Kail ash Chandra v. 
Darbaria (7) and Manindra Chandra v. 
Ditrga Sundari (8) referred to. 

Balkeshen Das v Legge (2) distin- 
guished. 

Held, upon a construction of the kabu- 
hyat — That the stipulation was impos- 
sible of performance. 

This was an appeal preferred on the 14th 
November 1918 against a decree, dated the 
22nd July 1918, of the District Judge of 
Zillah Miditupur (J A Ross, Esq ), 
aifuming a decree, dated the 19th Septem- 
her 19J(), ol the Subordinate Judge of that 
Distnct (Syama Charan Chackerbutty, 
Esq ) 

The facts of tlie case will appear Irom 
the judgment ' 

Bobus Mohcndra Nath Roy and Khnod 
N a rain Bhutan for the Appellant 

Babus Bcpin Bchari Chose and Santosh 
Kumar Pal for the Respondents 

The Judgment of the Court was as 
follows — 9 

This api>eaJ aiises out of a suit for re- 
covery of Rs. 1,290 from the Defendants 
as damages on account of the Defendants’ 
failure to deliver certain papers under the 
terms of a patni kabuhyat. 

(1) 1. L R. 25 Oal. 003 • a. c. 2 0. W N. 562 
(l\ B.) (1896*. 

02) L* R. 27 I. A. 58 . s. c. I. L. R. 22 All 
140; 4 0. W. N. 163 (1800), 

(3) I. L. R. 28 Oal. 256 (1900). 

(4) I. L. R, 26 Cal. 289; b. c. 5 0. W. N. 326 
(190!) 

(7) 20 0* W. N. 847 (1016). 

(6) 90 Ci W, N* 680 (1916). 


The patm habuliyat is dated the 23rd 
Eebruary 1880 and was executed by the 
gi and-fatlier of the Defendants. There is 
a stipulation m the kabuhyat which runs 
as follows : — “I shall deliver one set (or 
one copy) of the chita, khatian jamabandi , 
and shcha , thoka and ]ama wasil baki and 
other lawazima papers of the patni mahals 9 
signed by the persons preparing the same 
and bearing my signature, into your 
sherishta after the expiry of two consecu- 
tive years at the end of every third year, 
and obtain receipt for the same, on failure 
to do so you will take from me Rs 215, 
the cost of preparing the papers at the 
end of every 3 years, and if I do not pay 
Hie same amicably, you will realize the 
same by having recourse to law and get 
the said papers piepared by making 
mofussil survey and tumor by appointing 
Amin at the end of every third year. To 
this neither 1 nor my heirs will be able 
to make any objection.” 

The suit was instituted on the 21st Sep- 
tember 1915 It is found that during the 
course of 35 years since the execution of 
the kabuhyat the paimdar never sub- 
mitted any paper as aforesaid, nor did 
the zemmdar ever demand the same. The 
Court of first mstanyoo held that the stipula- 
tion was stimgent and unreasonable and 
was never meant to be acted upon, and 
that m any case the Plaintiff was entitled 
only to compensation not exceeding 
Rs. 215, but there was no evidence to 
show the amount of loss actually sustain- 
ed by the Plaintiff. In the result the suit 
was dismissed.* On appeal the learned 
District Judge was of opinion that the 
terms of the kabuhyat cannot reasonably 
bear the interpretation sought to be put 
upon it by the Plaintiff, that ever sipce 
the execution of the kabuliyat the papers 
had never; been demanded or submitted, 
and that the stipulation waa never meant 
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to be enforced. The appeal was accord- 
ingly dismissed. The Plaintiff has ap- 
pealed to this Court. 

It is contended that the evidence of con- 
duct relied upon by the Courts below id 
not admissible m evidence having regard 
to the provisions of sec. 9‘2 of the Evidence 
Act. The authorities upon the point are 
not uniform. A Pull Bench of this Court 
in the case of Preonath Shaha v. Madhu 
Sudan lihuiya (I; held that oral evidence 
of the acts and conduct of parties such as 
oral evidence that possession remain- 
ed with the vendor notwithstanding the 
execution of a deed of out-and-out sale is 
admissible to prove that the deed was in- 
tended to operate only as a mortgage. A 
question was, however, liaised in some 
later cases whether the Pull Bench deci- 
sion* had not been affee'ed by the decision 
of the Judicial Committee m the case of 
Balkeshen Das v. Legge (2). But the 
evidence which was held to be inadmis- 
sible by the Judicial , Committee m the 
case was certain oial evidence of inten- 
tion which had been admitted in the 
Court below and the ground upon which 
their decision is based is that such evi- 
dence is excluded by the provisions of 
sec. 92 of the Evidence Act. The evi- 
dence there consisted only of oral state- 
ments of the parties, and there was no 
other evidence of the acts and conduct of 
the parties adduced in that case which 
was considered by the Privy Council. 
It is upon these giounds that the deci- 
sion in Balkeshen’s case (2) was distin- 
guished by Banerji and Brett, JJ., in 
Khankar Abdur Rahman v. Ali Hafz 3) 
and the learned Judges held that Bad- 

(1) I. L. R. 26 Cal. 608: ■. C. 2 C. W. N. 6«2 

(F B.) (1898). 

(2) h. R. 27 I. A. 68: 1 . c. I. L. B, 22 All. 

149 1 4 0. W, N. 16a (18991, 

(9) I. L. B. 28 OaL 266 (1200). 


keshen’s case (2) did not in any way affect 
the rule laid down by the Pull Bench m 
Preonath Shaha v. Madhu Sudan Bhuuja 
(1). The same view was taken by Mac- 
lean, C. J., Banerji and Brett, JJ., in 
Mahomed Alt H ossein v. Nazar Ali (4). 

In the case of Radharanuin Chowdry 
v. Bhowam Prosad (5), Bampini and 
Gupta, JJ. , were of opinion that oral evi- 
dence of the subsequent acts and conduct 
of the parties is not admissible to show 
that the lent is less than what was stated 
m a aegistered kabuliyat. A similar view 
was taken by Rgmpini, J., in the case of 
Beni Madhtib Goram v Lalmoti Dasi (6), 
hut Ins decision was Bet aside on appeal 
bv Maclean, C J , and Macpheison, J , 
and the learned Judges held that certain 
lent receipts showing payment of a 
smaller lent than that provided in a re- 
gistered lease were admissible to show 
either that the parties neyer intended the 
teims of the kabuliyat to be strictly 
carried out, oi that as between the parties 
there had been a waiver of the strict 
terms of the lease The case was follow- 
ed in, the case of Kailash Chandra v. 
Darbaria (7) and Mantndra Chandra v. 
Durga Sundari (8), one of the members 
of the )>re sent Bench bomg a party to both 
the decisions It mav be open to doubt, 
however, whether there can be a waiver 
o't the essential terms of a registered lease 
except by a registered instrument having 
regard to the decision of the Full Bench 
in tlie case of Lalit Mohan Ghosh v. 

(1) I. L. B. 26 Cal. 603 : s. c. 2 C. W. N. 602 
(F. B.) (1808). 

(2) L. B. 27 I. A. 68 • a. c. I. L. B. 22 All. 

140| 4 0. W. N. 163 (18B91. 

(4) I.A B. 28 Cal. 280; a. c. 6 0. W. N. 826 
( 1001 ). 

(6) 6 C. W. N. A0 (1001). 

(6) 6 0. W. N. 242 (18081. 

. I?) 20 0. W. V. 847 (1016'. 

(8) 20 0, W.N. 680(1016), 
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Gopali Chuck Coal Company (9), where, when the terms of any contract required 


however, the variation was sought to be 
effected by documents. But in the cases 
mentioned above, the Court held, upon the 
evidence of the subsequent acts and con- 
duct of the parties, that certain termB of 
the contract were never intended to be 
acted upon. On the other land, in the 
case of Lakhatulla v Rishwambhar (10), 
Jenkins, C. J. and Doss, J , held that an 
agreement is none the less oral because 
it is to be inferred from the conduct of the 
parties. 

The question was laised before the 
Judicial Committee in the case of Maung 
Kyin v. Ma Shwe La (11), but was not 
decided Their Lordships observed : — 

‘ ‘ The evidence which the Appellants thus 
proposed to tender was described in gene- 
ral terms, and their Lordships have not 
the advantage of dealing with it in the 
form of questions specifically put and 
aigtied So far, howcier, as it is still 
piessed, it, no doubt, consisted only, of 
evidence relating to the acts and conduct 
of the parties as distinguished from evi- 
dence of oral statements and conversa- 
tions constituting in themselves some 
agreement between them Its object was 
to show that whatever the terms of the 
documents may have been, none of the 
parties had acted on them as effecting an* 
absolute sale, but that through a long 
course of mutual dealings materially 
affecting their respective positions, they 
had always treated the business between 
them as ono of loan secured by mortgage. 

This may give rise to important and 
difficult questions undelr sec. 92 of the 
Indian Evidence Act, which provides that 

(A) T. L. B. 89 Cal. 2*4 : 8. c. 16 0. W. N. 66 
(F. B.) (1911). 

(10) 12 0. L. J. 640 (1910), . 

(11) I. L, B. 81 Cal. 893 • M. c.' 16 N. 

968 (P. 0.) (191 I)k, 


by law to be reduced to the form of a 
document (and sales or mortgages of land 
are, by secs. 54 and 58 of the Transfer 
of Property Act, 1882, included among 
such contracts!, “ no evidence of any 
oral agreement or statement shall be ad- 
mitted , a s between the parties to anv such 
instrument or their representatives in 
interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, 
its terms.” , 

We have not referred to the decisions 
of the other High Courts, some of which 
have taken a view contrary to that taken 
bv the Full Bench of this Court in Preo- 
natli’s case (1) of the effect of the 
decision in Balkeshen’s case (2). The 
question therefore is not free from* diffi- 
culty nor settled But the weight of 
authoiity so far as this Court is concern- 
ed is in favour of the admissibility of evi- 
dence of the acts and conduct of parties, 
and as statpd above in some cases, this 
Court has held upon the subsequent acts 
and conduct of the parties that certain 
terms of a contract were never intended 
to be acted upon, i.e., from the very 
beginning. • 

It is unnecessary, however, to discuss 
the matter further having regard to the 
view we take of the construction of the 
kabuliyat The covenant relied upon pro- 
vides that one set (or one copy) of 
hhatian, jamabandi, seha, thoka, 
jama irasil baki and other lawazima 
papers ” are to bd submitted at the end 
of eiery third year bearing the signature 
of the persons preparing the same. The 
tenure created by the kabuliyat waa a 
patni tenure. Ordinarily no <uch papers 

(1) I. L. B, 86 0*1.608. i. o. * 0. W. N. 668 
(F. B.) (1868'. 

12) L. B. 27 I. L 68: «. c. I. L. B. 82 All. 
14fft 4 0. N. 168 (1999). 
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are delivered by the patnidar to the zemin- 
dar. There is, however, nothing in the 
law to prevent the parties from entering 
into such a contract. But chita , khaliah 
and jarmbandi can be prepared only 
after measurement of lands Such papers 
are not prepared every third year and 
under sec 00 of the Bengal Tenancy Act, 
the landlord can ('subject to any contract 
cau«e a measurement of the lands of ten- 
ant© only once in 10 years except in cer- 
tain cases which do not apply to the pre- 
sent. The patmdar therefore cannot 
have* such measurement made and there- 
fore cannot have chita, khatiav and jarna* 
bandi prepared eveiy third \ear. It was 
not jxissible therefore for the patnidar to 
comply with such a stipulation. The 
zemindar could not also for the same 
reason get a measurement of the lands by 
appointing an Amin every third year, 
even if he could realize Bs 215 every 
third year from the jxitmdar. It is prob- 
ably for those reasons that sucli papers 
were never demanded nor submitted. It 
is true seha, thok a and yama wasil baki 
'papers are prepared every year, but the 
sum of Bs. 215 agreed upon to be paid in 
the event of the breach of the contract in- 
cludes the cost of preparation of the chita , 
khatian and jamabandt , as well as for pre- 
paration of $eha, tholca and jama wasil 
bakt papers As stated above, the papers 
' were never demanded nor submitted at 
any time during the 35 years that the 
patrd is in existence, and the Plaintiff 
after having acted in S> particular way for 
35 years has instituted a suit for recovery 
of Its. 1,290 as damages for failulre to 
submit such papers for six years, claim- 
ing Rs, 215 for each year. We are of 
opinion that the Courts below are right 
in dismissing the suit. In this view it is 
unnecessary to consider the other conten- 
tions raised before us. 


The appeal is accordingly dismissed 
with costs. 

S. C. C. 

[CIVIL APPELLATE JURISDICTION,] 
Appeal prom Appellate Dtcree 
No. 1264 of 1919. 

Chattkujea, J. ) Bbhari Lal Nandi and 
Pearson, J. ors , Plaintiffs, 

1922, Appellants, 

Heard, 1 and r. 

6, February. Nrityananda Ghose 
Judgment, # | (Morik alias Ghose), and 
6, February. ors., Respondents. 

Limitation Act (IX of 190S), Ait. lift, limita- 
tion for a suit for imssession of uncultivated land 
ova which both pa i ties alleged er erase of definite 
tats of ownership — Retort to picvttnptwn in such 
cases, ij trat t an table 

Where, according to both parties, defi- 
nite acts of ownership were exercised 
ore i the land which though not cultivated 
was not incapable of possession , the Court 
must decide the case upon the evidence 
adduced by the parties without resorting 
to any presumption based on title. 

SlJETKH SOHNOR A LI V J. HOTTMAN (1), 
Jones v. Chapman (2) and Ram Bandhu 
r Kusu Bhattu (3) referred to and dis- 
cussed. 

This was an appeal preferred on the 25th 
1 of .lane 1919 against the fiecrce of Babu 
Mem Chandra Bose, Officiating Subordi- 
n.ifo Judge, 2nd Court of Zillah Hooghly, 
dated the 19th of March 1919, reversing 
the decree of Babu Satya Charan 
Mukherjee, Munsif of Amta. dated the 
15th of May 1916 

The material facts of the case are 
bnefly as follows : — The Plaintiffs were 
the owners of 16 cottahs of land of which 
they were in possession through tenants 

* (1) lO.w V. 277 /T688I 

(9) a Ex«fc. Hep. 808 (1840),. 

8) 8 O, L. ft 481, 488 (1870'. 
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and subsequently by letting it out to grain- 
dealers, boat-makers or boat-repairers, etc. 
The present suit was brought by the 
Plaintiffs for declaration of title to, and 
recovery of possession of, one bigha of 
land which had been formed by accretion 
to the aforesaid 12 cottahs of land, but 
which the Plaintiffs alleged to be reform- 
ation in situ . The first Court observed 
that the nature of the disputed land 
vas such that for some time both the 
Plaintiffs and Defendant No. 1 used the 
land, but neither party was in exclusive 
possession as none of the temporary ten- 
ants who actually used the land had any 
interest to question the right of ontry of 
another person upon a different portion of 
the disputed land. The Plaintiffs alleged 
that before 1310 B. S. the land was ac- 
tually in the cultivation of their tenants. 
The lower Appellate Court held that from 
1306 B. S. the Defendant No. 1 was in 
possession on his own behalf and had dis- 
possessed the Plaintiffs. The present suit 
was brought more than 16 years after 1306 
B S. The first Court decreed the suit, 
and the lower Appellate Court dismiSscd 
the suit. Hence the present second ap- 
peal was preferred to the High Court by 
the Plaintiffs. 

Babus Mohendra Nath Roy and Man - 
matha Nath Roy for the Appellants. 

Dr. D. N. Mitter and Babu Asiranjan 
G hatter jee for the Respondents. 

The Judgment op the Court was as 
follows 

This appeal arises out of a suit for de- 
claration of title to, and recovery of pos- 
session of, one bigha of land. 

The disputed one bigha has been found 
to be an accretion to another 12 cottahs of 
land. The 12 cottahs of land was found 
by the Court of first instance to belong to 
the Plaintiffs. The lower Appoliate 


Court, however,* was of opinion that the 
Plaintiffs could not succeed because they 
had not set up a case of accretion, but had 
set up a case of (reformation in situ and 
he gave also other reasons for deciding the 
question of title against the Plaintiffs. 

It is unnecessary, however, to discuss 
the question of title as we think that the 
finding upon the question of limitation dis- 
poses of the case. It has been found by 
the learned Subordinate Judge that the 
Plaintiffs’ suit is barred by limitation as 
they had faile*d to prove po^s?ssion within 
12 years of the suit. 

It is contended before us on the assump- 
tion that the Plaintiffs are the rightful 
owners (as it must be assumed for the 
purpose of considering the question qf 
limitation without deciding the question 
of title) that m order to constitute dispos- 
session of the rightful owner by a tres- 
passer, it is not sufficient to show the 
trespasser’s possession t but it is also neces- 
sary to show the cessation of the owner’s 
possession. Our attention is drawn to a 
finding of the Court of first instance, 
namely, that “ the nature of the disputed 
land is such, that it is not improbable that 
for some time hoth the* Plaintiffs and the 
Defendant No. 1 used tho land, for neither 
party was in actual personal possession 
and none of the grain-dealers or boat- 
makers or boat-repairers who actually used 
the land was in occupation of the whole 
of the land, and as they had but transitory 
interest in the land in their occupation, 
they would not ordinarily question tho 
right of entry of another person upon a 
different portion of the disputed land. 
The mere fact that the Defendant No, 1 
through his tenants did some acts of posaO^ 
sion on the disputed land would not neces- 
sarily amount to the Plaintiffs* disposses- 
sion.*’ 

It is true, as pointed out by Banerji, 

44 
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J., m "the case of Sheikh Sohnur Ah v. 
Hazanka v J. Huttman (1), that there is 
no dispossession unless there is tormina - 
tion of the possession cf the rightful 
owner followed by the actual possession of 
another. 

Tn the case of Jones v. Chapman (2\ 
Maule, ,T., observed * — 

“If there are two persons in a field, 
each asserting that the field is his, and 
each doing some act in the arsertion of the 
light of possession, and if the question is 
which of those two is in actual possession, 
I answer, the person who has the title is 
in actual posscssh n, and the other person 
is a trespasser ” 

Upon the facts as found by the Couit 
.of first instance, both parties were in pos- 
session through temporary tenants, each 
exercising acts of possession over different 
portions of the land for temporary periods. 
The learned Subordinate Judge, however, 
on appeal, has nojb accepted that case for 
the Plaintiff. He has considered the evi- 
dence adduced by the Plaintiff and dis- 
believed it lie finds “ There can there- 
fore be no doubt that from 1306 at least 
the Defendant No. 1 lias been in posses- 
sion on his fichalf.” The suit vas 
instituted 16 years after 3306 Fui (her 
on, the learned Judge finds that the Plain- 
tiffs were dispossessed by Defendant No U . 

It is contended, however, that e\en if 
the Plaintiff’s witnesses were disbelieved, 
the learned Judge ought to have consider- 
ed whether the evidence of the Defendants 
as to possession wgs such as to constitute 
ouster of the Pbmtiffs having regard to 
the character of the land and the nature 
of possession said to have been exercibed , 
and if not, whether there was not any 
presumption in favour of the rightful 
pwner. 

(I) i o w. n a77 

- (21 2Kxoa. Bep. 803 (1349). 


But the case of the Plaintiffs them- 
selves wag that before 1310, the land wa^ 
actually m the cultivation of their ten- 
ants, that in 1310 there was a currendei 
and that subsequently the Plaintiffs wcic 
in possession by letting out the land tc 
grain-dealers and for the purpore of boat- 
repairs and other acts. The Plaintiffs’ 
case, therefore, was not that the land win 
incapable of enjoyment though the land 
was not cultivated. The Defendant’s eas 1 
was that he was in continuous possession 
of the entire land (as part of his jama) 
through tenants If therefore according 
to both parties, definite acts of ownership 
were exercised over the land, the Couit 
must decide the case upon the evidence 
adduced by the parties without resorting 
to any presumption. 

In the case of Bam Bandhu y Kustt 
Bhaftu (3), Garth, C. J , observed * “ As 
long as lehable evidence of acts of owner- 
ship is forthcoming, there is no difference 
between the proof of possession in the case 
of jungle or uncultivated lands, and that iu 
the case of cultivated lands and such 
pfoof ir oftentimes forthcoming ” “But 
it docs sometimes happen that ncxtlnr 
party to a suit has exercised any acts < f 
ownership at all over the land in question 
which are capable of proof; and then m 
the doubt by such absonce of proof, or of 
reliable proof, the Court is obliged to re- 
sort to evidence of title, and to presume 
that the party who has the title has also 
the possession. But in the present case 
there would seem to be evidence of at least 
some acts of ownership ; and if so, it would 
be right for the Court to decide the case 
upon that evidence, so far as the question 
of possession is concerned, without revolt- 
ing to the proof of title. 

It may be pointed out that the words 
“ reliable evidence ,f or “ reliable proof ” 
(3) 5$, JL B. 461,483 (1879). 
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in the decision quoted above appear to 
have been used in the sense of definite and 
unequivocal acts of ownership which can 
he acted upon, because the learned Judges 
observed : “ But in “the piesent case there 
would seem to be evidence of at least some 
acts of owneiship.” The matter was before 
this Court in second appeal, and this 
Court directed the lower Court to decide 
the case upon the evidence of possession 
This Court m second appeal could not 
possibly express anv opinion whether the 
ewdence ay “reliable” m the sense that 
tiie evidence could be believed 

In the present case the land was not 
jungly land, and although uncultivated 
subsequent to 1330, it was the case of both 
paities that the land was let out to grain- 
dcaleis and for the purpose of boat-repairs 
and other acts, and as stated above the 
finding of the Court of fust instance that 
both parties exercised possession by letting 
out small and different portions of the land 
to different tenants for temporary periods 
has not been accepted by the Court of Ap- 
peal below. 

We think, having regard to tire definite 
findings that the Plaintiffs were disposses- 
sed by the Defendants, and that the 
Defendants have been m possession (by 
which, w r e think was meant exclusive pos- 
session), for a period of 16 yeais before the 
suit, the suit must b£ held to be barred by 
limitation. 

The appeal accordingly fails and is dis- 
missed with cost. 

J. N. R. Appeal dismissed . 


priVy council. 

[Appeal from the Judicial Commissioner 
of the Central Provinces, and BeraR.] . 
LohD Buckmaster. Shankar Ganes# 

Lord Atkinson. Dabik, Petitioner, 

Lord Sumner. v. 

Lord Carson The Si oretarY 

Sm John Lucie. of State for 

1922, India in Coun* 

23, May. oil, Respondent, 

Legal P ractiliu tiers L\ct (XVI 1 1 of 187 U) t sec. 
IS {f) — “Any other rea^maUc cause” if e i tends to 
other than professional hum ondiut — Pleader , m- 
siting people not to pay unpopidai tar , and bound 
over to keep the peace under see. 107 , Criminal Pro- 
cedure Code ( Act V of 1898) — Court, if has juris- 
diction fio deal with pleado unde ; ujc. IS v f) of the 
Legal P i act it tone) s Act — Discretion of Court — 
Fnvy Council— Special leaee, up plication against 
order made v'ithin jin tsdulion but in exercise of 
Com Cs discretion, if hen 

Sec 13 , sub-sec. (1) of (he Legal Practi- 
tioners Aet is not confined to arts done in 
a professional capacity. 

When a pleader, m the course of an 
agitation against a local tax, did not con- 
fine himself to protests , however vehe- 
ment, against the tax or against its in- 
justice but urged ah bipanised resistance 
to payment and attempt! d to establish a 
system which would hare impeded and 
► might have defeated it <? recovery with 
grave danger to public peace , and was 
bound over to keep the peace and later 
on dealt with by the Ihah Court under 
the Legal Practitioners Act with the re- 
sult that Ins sana<J of practice was can- 
celled “ until such lime as he satisfied the 
Court by his conduct that he was fit for re- 
admission ” ; 

Held (without expressing either ap- 
proval or disappioval of the order) — That 
the circumstances were sufficient to found 
pirsdiclion under sub-sec. (f) to sec . 13 of 
the Act , and as it teas entirety a matter 
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for the discretion of the tlourt that made 
the order, no leave to appeal aqainst it 
should be granted by the Judicial Com- 
mittee. 

This was an application for special 
leave to appeal to His Majesty in Council 
from an order made by the Court of the 
Judicial Commissioner of the Central Pro- 
vinces and Berar, dated the 12th October 
1921. 

The petition in support of the applica- 
tion set out the following fattfs : — 

The Plaintiff was a pleader at Basirn 
in Berar who was interested in the aboli- 
tion of the Makar Baluta revenue system 
and delivered speeches m the District 
from one of which the following is an ex- 
tract : — 

“ The system of Baluta is unj'ust and 
illegal. People cannot afford to pay it 

it is to be paid m kind Instead of 
doing this the Government should pay it 
from the Jaglia Ces3? 

‘ ‘ If after reducing the number of 
Mahars the expenses could not be met 
from Jaglia Cess the Cess should be en- 
hanced or a separate one be levied. But 
in no case should j£, tfe given in kind. 

“Government say that the people pay 
Makar's Baluta willingly, but this is not 
true. It is paid through foar of Govern- 
ment Then if you really wish that the 
injustice of Baluta Ghould be stopped and 
that Baluta should not be paid let the 
Government recover it by attachment ; do 
not pay it of your own, will . . . .” 

Gn the 6th April 1921 the Petitioner 
was served with a notice by the Divisional 
Magistrate of Basim under the provisions 
of seo. 107 of the Code of Criminal Pro- 
cedure, 1898, to shew cause why he should 
not be ordered to execute a bond for 
Bs. 500 with two sureties for Rs. 500 each 
for keeping the peace for one year. 


On the 3rd May 1921 the Sub-Divi- 
sional Magistrate delivered judgment and 
ordered the Petitioner to execute a bond 
in terms of the said notice. 

This order was affirmed by the District 
Magistrate and an application by the 
Petitioner for a revision thereof was re- 
fused on the 15tli September 1921 by the 
Court of the Judicial Commissioner. 

Two days later the Petitioner was sum- 
moned before a Bench of the latter Court 
and directed to shew cause why he should 
not be dealt with under sec. 13 ’of the 

<F 

Legal Practitioners Act. 

The Petitioner filed a written state- 
ment and pleaded before the said Bench 
which gave judgment on the 12th Octo- 
ber 1921. In the course of their judg- 
ment the learned Judicial Commissioners 
said : — 

“It is clear that the pleader preached 
against the payment of Baluta and told 
cultivators not to pay that tax but to 
allow their property to be attached and 
sold for it. Baluta is a tax legally re- 
coverable by disticss : he has been, by 
delivering lectures in public land distri- 
buting placards headed the iniquity of 
Baluta , instigating one class of persons 
not to pay money legally due to another 
class, procedure reasonably calculated to 
* lead to a breach of the public tranqui- 
llity, and the pleader’s action seems to us 
incompatible with his obvious duties and 
responsibilities as an official of this Court. 
He has not expressed regret for what he 
has done but attempts to justify it. We 
learn that he has already suspended prac- 
tice in the Courts Suspension from 
practice in these circumstances would not 
be any punishment. We therefore 
cancel his savad until such time as he 
satisfies us by his future conduct that 
lie is fit for re-admission.’ f 
From this order the present application - 
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was made on, amongst others, the follow- 
ing grounds : — 

(a) That the ground on which the said 
Court has disbarred the Petitioner does 
not fall within the pro\isions of the Legal 
Practitioners Act, 1879. 

( b ) That the facts proved against the 
Petitioner did not warrant the application 
of the provisions of sec. 107 of the Crimi- 
nal Procedure Code, 1898 

( c ) That the mere fact that the Peti- 
tioner was compelled to execute a bond 
under the provisions of see. 107 of the 
Criminal Procedure Code, 1898, is no 
reason, much less a sufficient reason, for 
disbarring the Petitioner 

(d) That the appeal raised a substan- 
tial question of law of gieat public im- 
]>ortance to legal piactitioners in India. 

Mr. B. Dube for the Petitioner. — The 
Petitioner piactised as pleader at Basim in 
the District of Akola, Berar, which was 
represented in the Legislative Council of 
the Central Provinces by one Mr. J. B. 
Sane of Berar There had been a great 
agitation about a certain tax called the 
Mahar Baluta tax The Government 
of India had appointed a Committee to 
consider the Mahar Baluta question in 
1908. That Committee considered the 
question and recommended that the Mahar 
Baluta tax should not be abolished, butf 
that it should be reorganised and recom- 
mendations were made. This Member of 
the Legislative Council thereupon intro- 
duced m the Legislative Council this Re- 
solution : “(a) This Council, while dis- 
agreeing with the majority report of the 
Mahar Bali^ta Committee, lecommends to 
the Government that the present Mahar 
Baluta system in Berar, which forms part 
ot the land revenue system, should be abo 
lislied : (6) Tins Council, however, agrees 
with the view expressed by the Com*- 
mittee that the service of the Mahars and 


Jaglias is essential for the performance 
of Government duties in the villages, and 
that the idea of a w^tan, which is 
Cherished by the Mahar community 
should be respected m the maintenance 
of the Mahar service m future : (c) This 
Council, whilst expi easing its general ap- 
proval of tlie principles laid down by the 
Committee for reducing the present 
number of Jaglias and Mahars which is 
excessive, recommends that it is absolutely 
necessaiy to re-mgnmse the service of 
Jaglias and Mahars immediately, and to 
fix its remuneration on the lines and sub- 
ject to the scale, suggested by the Com- 
mittee, after making a village-to-village 
enquiry with the help of the panchayate 
mentioned m the Report : and ( d ) 
This Council further recommends tliy,t*tho 
expenditure over the service of Mahars 
and Jaglias be met in future from the 
proceeds of the Ja<dia Cess, the deficit, if 
any, being met from the public revenues. 11 
Then in the course of Ins speech in sup- 
j>ort of the resolution, Mr. J B Sane said 
as follows . “In ancient times the 
population of Indian villages consisted 
mainly of the members of one family and 
as they could not *do all the work neces- 
sary for agricultural purposes themselves, 
they brought in 12 Balutdars in the vill- 
ages. These Balutdars ministered to the 
needs of the cultivators and were paid by 
annual contributions in gram. Mahar 
was one of the Balutdars and some private 
work and some communal work was en- 
trusted to him. He was controlled by the 
representatives of the village community. 
The payment in kind that was made to 
these Mahars and other artizans was 
called Baluta. I object to the present 
Mahar Baluta system, first on the ground 
that it is unjust to the agriculturists of 
Berar. The second act of injustice is 
double taxation. In 1866 Jaglia service 
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was intioduced for ill© village service. 
Jaglia Cess, one anna cess, was imposed 
for the maintenance of the service. Thus 
the Mahar huqs were practically conver- 
ted into Jagha Cess The Resident says : 
‘Hitherto he (i e , the agriculturist) has 
paid for the village Dher and in requiring 
him to pay for the cUoukidur we onlv 
change the name of the official and 
ill© mode of payment A new interpre- 
tation of the policy came in saying that 
the Jaglia Cess was not the commutation 
of the Mahar huqs, but the Jagbas were 
appointed in addition to Mahais Against 
the clear orders of the Government 
of India and against the non -interven- 
tion policy of the Resident, Sir Alfred 
LyalJ acted upon this interpretation and 
the people were held liable to pay both 
Jaglia Ce<\s and Mahar Baluta. This 
]>olicy was afterwards ratified by the 
Government of India Thus the people 
of Berar have now to p*iy both the Jagha 
Cess and the Mahar Baluta for the same 
sex vice It is double taxation Thudly, 
up to 1876 the Mahar Baluta was not le- 
oognised by the Butish Government and 
enforceable under the lyAV fiom the agri- 
culturists. The Resident had clearly de- 
clared that ‘ they aie neither recognised 
nor forbidden, and that no notice of the 
huqs need be taken either way.’ But 
now. the non-payment ot Baluta entitles 
the Mahar to have it recovered by a 
‘ Japti ’ or attachment under the coercive 
processes of the Revenue Court. Now, I 
request you to compare •the present posi- 
tion of the parties with that with which 
we started Mahar is po longer the 
servant of the villagers but he is the 
servant of Government and his Baluta is, 
under the Revenue Law, exacted from the 
unwilling cultivators by coercive processes 
notwithstanding the fact that he oppresses 
them in matteis of begttr and mibarat. 


Practically the cultivators have to feed 
their oppressors for no service done to 
them The second objection to the present 
Baluta system is that it is paid in kind 
Wo are living m times far advanced in eco- 
nomic ideas All objections that can bo 
mined against barter are applicable to this 
payment in kind of the Mahar Baluta. 
.No Government dues are recovered in kind 
in our days Moreover, the patch and 
influential persons can avoid the payment 
in kind which is realised by Mahar and 
not by Government Disputes occur very 
often regai d mg the quality of grain that 
is given by the villagers for the Baluta. 
Now, Su, I have kept before you my re- 
solution in a nutshell; before summing 
up, I shall deal with one or two import- 
ant objections which have been levelled 
against rny attitude The first objection 
I-, that Mahar Baluta is a long standing 
custom; people ha\e acquiesced in the 
wiong so long, and they have now no 
light to complain against it I say that 
all wrongs cannot be cuied by prescrip- 
tion ’ ”• 

[Lord Sumner — Tina is a most inter- 
esting debate, bet \/hal is th« point?] 

The point is tins, that t! e recommen- 
dation made by tins Member was passed 
by a majority of the House, 28 to 2, and 
it has subsequently been reeognred by the 
Government that that is a resolution of 
the Legislative Council for the abolition 
of the Mahar Baluta 1 will go on ta 
para. 8: “That your Petitioner took 
gteat interest at the moment for the aboli- 
tion of the Mahar Baluta system, and he 
deli\ertd speeches in his constituency and 
other places in supjxirt of it. The follow- 
ing extract from one of Ins speeches deli- 
vered after the above-mentioned debate 
m^tbe Legislative Council is illustrative : 

‘ The system of Baluta is unjurt and 
illegal. People cannot afford to pay it as 
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it is to ho pud in kind. Instead of doing 
this the Government should pay it (the 
Mahay's remuneration) from the Jagiut 
Cess. If, after reducing the number of 
Mahars the expenses could not be met 
from Jnglia Cess, the cess should be en- 
hanced or a separate one be levied. But 
in no ca c e should it he given in kind 
Government says that the people pa v 
Mahars Bahia willingly, hut tins is not 
true It is paid thiough fear of Govern- 
ment. Then, if you i rally wish that the 
injustice of Bahia should he stopped and 
that Bahia should not ho paid, let the 
Government recover it by attachment , do 
not pay it of your own will ’ ” Tins w 7 as 
an appeal to the aguculiuralists in Berar 
m his own constituency That was 
disliked bv the executue authorities 
and a notice was seived upon him under 
sec. 107 of the Code. 

[Lord Sumner — Is this a criminal pio- 
ceeding ?] 

Yes, it is under sec 107 of the Code of 
Criminal Procedure. It will bo con- 
venient if I refer your Lordships to the 
section of the Code itself # 

[Lord Sumner — W as thi> gentleman 
sentenced to something?] 

He was not sentenced, lie was hound 
over. 

[Lord Sumner. — It was the determina- 
tion of a criminal matter ] * 

Yeh. 

/[Lord Sumner. — I s tliait what he is 
appealing against?] 

No; he has been struck off the roll. 
After this order was made by the 
Criminal Couit, the Court of the Judi- 
cial Commissioner called upon him to 
show cause why he should not be struck 
off. 

[Lord Sumner. — He w 7 as disbarred.] 

Yes. He contended that the Code of 
Criminal Procedure has no application to 


a care of this kind, and that the order that 
was made w T as absolutely illegal, and a 
gross abuse of the process of the Court. 

[Lord Carson —What order was 
illegal, the order holding him to bail?] 

Yes. 

[Lord Buckmartur — In the end what 
happened was this . that, somebody having 
authority suspended him from practice 
until certain things weie dono, because 
they found that Ins conduct was not be- 
coming to a member of the piofession to 
which ho belonged ] 

j es. 

[Lord Buckmarl’er, — How can w r e in- 
terfere with that?] 

After T have stated the facts, I will 
shmv your Loidships that thorn is nothing 
which reflects the slightest moial delin- 
quency on the part of the Petitioner or 
suggests that he has been giulty of any 
offence 

[Lord Carson —Ho was held to b nl 
because he made speeches which were said 
might lead to a breach of tianquilhty 
and he entered into the necessary bond 
Then he w r as summoned before the dis- 
ciplinary authonty to show cause why ho 
should not be dealt, with under the Legal 
Practitioners AcC <md they suf-pended 
lurn ] 

[Sir John Edge — H e w r as delivering 
mflamatory speeches recommending 
people not to pay at all ] 

He w T as contending that that particular 
tax was a tax which ought to be abolished. 

[Lord Sumner.— That might have been 
very material before the Magistrates who 
bound him over, but as long as that order 
which is a sentence, though a very mild 
one, stands, for the purpose of considering 
w r hetber he has committed an act which 
no longer fits him to be a member of the 
Bar, you have to assume that that order 
was a good order, otherwise you would 
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be appealing here against % criminal order, 
and if this is an order of a criminal nature 
made against a member of the Bar or a 
pleader, is it not within the d : sciplmary 
powers of the Court in their discretion to 
say whether ho shall be suspended from 
practice or not?! 

I submit the binding over under sec. 
107 of the Code is not a punishment. If 
your Lordships will refer to the Code of 
Criminal Procedure, Part IV, it deals 
with the prevention of offences ; it is of 
a precautionary nature . 

[Lord Carson.— I t is the same in this 
countiy ; it is preventive ] 

[Lord Atkinson — You may bind a man 
over to be of good behaviour because he 
has been guilty of conduct that may lead 
to disorder.") 

It would be a very strong proposition to 
lay down in England that because a 
member of the Bar or a citizen expresses 
strong views with regard to the justice or 
injustice of a particular tax that he should 
be bound over. 

[Lord Atkinson — That older ia not 
under appeal. 1 

It is indirectly, in so far as I am con- 
tending that the or^oi; made under sec 
107 has absolutely f\6*appIicalion to a case 
of this hind. 

[Lord Atkinson.— In this country 
under the Statute of Edward III a man 
of ill-fame can be bound over.] 

Will your Lordships look at sec. 107 of 
the Code of Criminal Procedure? 

[Lord Atkinson. — It may be that is 
entirely different.] * 

It is entirely different. Sec. 107 says : 
“ Whenever a Presidency Magistrate, 
District Magistrate, Sub-Divisional Magis- 
trate or Magistrate of the first class is in- 
formed that any person is likely to com- 
mit a breach of the peace or disturb the 
public tranquillity.” I submit that this 


section applies to a person who is about 
to commit a wrongful act. 

[Lord Buckmaster. — Not necessarily. 
The words are ‘ ‘ is informed that any per- 
son is likely to commit a breach of the 
peace or disturb the .public tranquillity.”] 

Por the sake of argument supposing a 
man were disturbing the public tranquil- 
lity by, for instance, preaching in favour 
of the temperance movement m front of 
a liquor shop, it could not be held that 
because that man delivered a speech and 
was bound over it would be any discredit 
to him. 

[Lord Buckmaster — That may well 
be It may be that what you say is quite 
right, that what this man was doing was 
conducting a perfectly Lawful agitation, 
but none the less it was an agitation which 
in the view of the local authorities was 
one that might cause a disturbance an! 
breach of public tranquillity, and he was 
therefore bound over. Having been 
bound over m those circumstances why 
was it outside the jurisdiction of the body 
that looks after the affairs of these pleaders 
to say. You are a pleader and thotfgh you 
may be well within your rights in dis- 
tuibing the public tranquillity we do not 
think as a member of your profeis on you 
ought to have done it?] 

I submit there is no authority for lay- 
ing down the proposition that if a man is 
bound over in the circumstances in which 
the Petitioner was bound over it is any 
ground for disbarring him. 

[Lord Buckmaster. — They have 
merely suspended him from practice 
until he satisfies them that he is not going 
to do it again. If he said to-morrow, I 
still say I am quite right in what I did, 
but none the less you point out that my 
action might cause a disturbance of pub- 
he tranquillity and that is the last thing 
1 want to do, I do not propose to do it 
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any more, they might put an end to his 
suspension.] 

Even if it is a temporary suspension, I 
submit this order was not warranted by 
the Act. 

[Sir John Edge. — What right have 
these pleaders to appear in Court, is it 
not a license granted to them?] 

In the first place they have the right 
by qualification. 

[Sir John Edge. — T heir right to ap- 
pear is under license, is it not?] 

They pass an examination and then 
they apply to the Court stating that they 
are fit and proper persons to be admitted, 
in very much the same way as a barrister 
who goes out to India applies and is ad- 
mitted. 

[Kir John Edge. — This man was not 
a member of the Bar It is a license to 
plead and appear, is it not?] 

I submit under the L.-gal Practitioners 
Act there is no diffeience between an ad- 
vocate, a pleader and a vakil 

[Lord ('arson — The Judical Commis- 
sioners, however, control the practitioners 
Aio not they really the best Judges of 
what is necessary?] 

No, I submit not, with respect 
[Lord Carson. — It is very hard for us 
to know what standard of discipline they 
may have laid down there.] 

If I may say so with respect, because a 
man makes a strong speech it would 
amount to be a travesty of justice to say 
he should be disbarred. It is no answer 
to say that one Court has done it. 

[Lord Carson. — T hey know the local 
conditions.] * 

The conditions in India are very much 
parallel to the conditions prevailing m this 
country or Ireland. 

[Lord Sumner. — You are asking us to 
deal with an order made by the Court in 
the exercise of their disciplinary powers 


under a statute Supposing that a vakil 
who was brought up before them had un- 
doubtedly committed some offence tha# 
you Would not think eould be defended, 
surely you could not say it was not a 
matter in the discretion of the Court In 
question whether he had so conducted 
himself as to be no longer fit to be an 
officer of the Court? It would be a ques- 
tion of the gravity of what he had done.] 

It is not a question of degree. I con- 
tend that under the statute they have na 
power. 

[Lord Buckmaster. — I understand 
what you mean. This is what I under- 
stand you to say, that the power to sus- 
pend is under sec. 12 of the Legal Practi- 
tioners Act.] 

Secs 12 and 13 

[Lord Buckmaster —That is where a 
man has been convicted of a crmiinal 
offence implying a doLrf ^ character 
which unfits him to be a 9 pleader You say 
when he was convicted merely because 
ho had done something that might have 
caused a bieach of public tranquillity , 
then, even though he had been convicted 
of a criminal offence, that did not imply a 
defect of character That is the real 
point in the case I do not see that they 
say anything about that. ] 

[Mr. Kenworthy Brown . — The High 
Court exercised their jurisdiction under 
sec. 13 ] 

[Lord Buckmaster. — They may sus- 
pend or dismiss.] 

For professional misconduct. That 
does not mean at the sweet will of the 
executive authorities. The lower Court 
has not found the Petitioner guilty of any 
moral delinquency or any defect of 
character apart from the order which has 
been made. 

[Lord Carson. — Do you put it that 
they had no jurisdiction, that they have 

45 
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done something outside their jurisdic- 
tion ?] 

They were not competent. 

[Lord Carson — T hat is a, different 
piojvosition ] 

H is not a question of degree. If it is 
conceded for the s *ke of .argument tliat 
the Magisiiato had jurisdiction under 
sec 107 for that purpose, it is quite suffi- 
cient to contend that the conduct com- 
plained of is not such which would have 
justified in any view the order that is 
made m this ease 

| Lord Atkinson — At all events did he 
not advocate the non-payment of a legal 
tax 2] . - 

Yes. 

# [Lord Atkinson.— Do you say that is 
m t immoral and may not lead to a dis- 
turbance ?] 

It is not such as to show a defect of 
character. 

c 

[ Lord Si mner. — A defect < f character 
not to he a member of Parliament, but a 
defect of (diaiacdei to he a pleadei ] 

If a member of the Bar without being 
a member of Pajl lament advocates that 
the employer^’ •proportion of the Insur- 
ance Tax should not be paid, what is 
there in that to justify disbarring a legal 
practitioner m this country? The Act‘m 
question ie the Act No. 18 of 1879 us 
amended by the Act No. 11 of 1896. I will 
read the whole of sec 13 as amended. 
(Reads same). 

[Lord Atkinson — The whole question 
is whether there was reasonable cause ] 

Yes, my Loid, if it is contended by the 
other side 4 that it falls tinder the words * 
“or for any other reasonable cause/’ I 
submit there is no shadow of ground for 
suggesting that there is a reasonable 
ground for suspending a barrister be- 
cause he happens to express an opinion 


upon a political question which is dis- 
liked by the executive. 

[Lord Carson. — Was this order made 
because of that section m the Criminal 
Procedure Code oi something else?] 

Because lie was bound over. 

[Lord Sumner.— It is “any other 
reasonable cause ” that involves a ques- 
tion of degiee first of all as to what he 
did, and secondly, how bad it was] 

The question of degree would b' 
maternal if you found there was moral 
delinquency* 

[Lord Sumner— I f vou first found 
there was reasonable cause ] 

If you do not fiivt find moial delin- 
quency, there can be no reasonable cause 
If you do find it, then the question of 
degree might be material. 

Refers to Re Wallace (1) There the 
attorney and barrister v\as a party in the 
pioceuling The Judges ga\e judgment 
against him, and he said all sorts of things 
agaim-t the Judges, sent them letters ami 
so on At p £ 288 the Clm'f Justice say > 
this • “lie then makes a general charge 
against the Judges in language too insult- 
ing to be repeated, and winds up with a 
criticism, m the same style, on some of 
the pettier matters which 1 had decided 
in Chambers.” D sciplmaxy action was 
taken against the banister and he was 
struck off. 

[Lord Bi ckmaster. — I n what Court?] 

That was m Nova Scotia. 

[Lord Buckmaster. — Under what 

authority £] 

There seems to have been no statute 
there T suppose it was the general dis- 
ciplinary jurisdiction. The result was 
this Board held he would have been guiltv 
of contempt of Court m his individual 
capacity, bpt the defect was not such that 
it can be said that he should not remain 
IDLE. IJP, 0. 283 ami. 
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a member of the Bar in his professional 
status and capacity. 

[Lord Buckmaster. — Supposing a man 
here grossly insulted one of the Judges, 
his Inn of Court would have full power to 
remove him fiom the Bar ] 

[Lord Aikinson — More than that, a 
criminal information would lie against him 
at once.] 

Then Lord Westbury says * “ The Ap- 
pellant m this case is an advocate, and also 
an attorney, admitted to practise m the 
Supreme Court of Nova ttpotia It ap- 
pears that he was also a suitor m that 
Court. In two or three cases m which 
he was such suitor he seems to have sup- 
posed that he had reason to complain of 
the conduct of the Judges of the Court, 
and he accordingly wrote a letter, address- 
ed to the Chief Justice, reflecting on the 
Judges, and on the administration of 
justice generally m the Court, which un- 
doubtedly was a letter ot a most repre- 
honsivo kind This letter was a con- 
tempt of Court, which it was hardly pos- 
sible for the Court to omit taking cogniz- 
ance of It was an offence, however, 
committed by an mdmdual in his capa- 
city of a suitor in respect of his supposed 
rights as a suitor, and of an imaginary 
injury done to him as a suitor , and it had 
no connection whatever with his profes- 
sional character, or anything done by him 
professionally. ’ ’ 

[Lord Buckmaster. — Supposing here 
a man insulted a Court in a oase in which 
he was a private suitor and the Court 
sentenced him there and then to imprison- 
ment for contempt of Court, do you say 
that would not be a perfectly good ieason 
why they should suspend the man from 
practice, supposing there was a statute 
which said you could suspend him for a 
reasonable cause?! 


In this case h$ refused to make anv 
apology. 

[Lord Buckmaster. — Supposing that 
even a private litigant as m Wallace's case 
(1) grossly insulted the Couit and was 
thereupon sent to priori for contempt of 
Court, and furthermore would not purge 
his contempt by apologising, which cor- 
responds to the attitude your client hi\s 
taken up, do you say there would be no 
jurisdiction to suspend such a peison 
from practice upon the ground that he was 
not a fit person to exorcise the duties of 
an advocate?] 

I submit there would b* no jurisdiction 
[Lord Buckmastefi — Your proposition 
is, no jurisdiction.] 

Lord Wectbury delivering the judgment 
of the Board says “It was not conj- 
petent to the Court to inflict upon him a 
professional punishment for an act which 
w r as not done professionally, and which 
act, per sc, did not render him lmpiopei 
to remain as a practitjonei of the Court ” 
[Lord Carson —You must go the 
length of saying that they had no jurisdic- 
tion under the practice in this case to do 
it If it was a question of degree we 
could not interfere wjtli it ] 

I take a. much wide! 'standpoint and 
sav in a case of tins soit it would be 
^monstrous if a professional man is romg 
to be suspended from practice because lie 
holds political opinions which the Magis- 
trates do not like. 

[Lord Atkinson — I do not understand 
the distinction here when they say he did 
not do this thing in ’ his capacity of a 
solicitor. If he committed a murder he 
might not . do it in lus capacity as a 
solicitor, but it would be a good reason 
for suspending him.] 

Unless your Lordship is Satisfied he has 

ih L. R» 1 P. C. 283 (1866*. 
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done something dishonourable I submit 
the order is unjust. 

[Lord Carson — I thought when you 
read out the facts first that he was sus- 
pended for saying they were not to pay 
this tax. You say the whole judgment 
went on the binding over.] 

Yes, simply binding over and nothing 
else. 

[Lord Atkinson. — What do they say?] 
The material quotation is at para. 16 
[Lord Sumner. — They might reason- 
ably take the view that they have, might 
they not? It depends upon the tax and 
the people and upon the advocate. They 
mightf have thought if the lectures wen' 
sufficiently energetic, they might be cal 
ciliated to lead to a breach of public tran- 
quillity.] 

'X c $> but would it be a reasonable 
came? 

[Lord Sumner. — They might take the 
view that a speech is likely to lead to such 
an amount of disorder m the country or 
the town that it is m the interests of good 
Government that it should not be allow- 
ed.] 

He says, I am entitled to contend that 
the tax is unjust and I have the right of 
speaking out * V 

[Lord Sumner — Supposing a pleader 
of the Court were to get up an agitation 
which could properly be described as a 
revolutionary and an anarchistic agitation, 
could one possibly say then that that was 
not a reasonable cause for which, if the 
facts were believed by the Tribunal, they 
might suspend him from practice? Al- 
though you may say it is revolutionary pro- 
paganda not in connection with statements 
of claim or defence or mortgages, but m 
Connection with jvoliticai rights, could you 
deny that that would be a reasonable 
cause ?] 

It is difficult for me to express an opi- 


of State for India in Council. 

nion as to what 4 1 revolutionary ” might 
mean. It might mean the substitution of 
a new order of society which is not con- 
sidered revolutionary. 

[Lord Buckmaster. — Your contention 
I think must be this that if the man’s ac- 
tion is an action which is not of such a 
criminal character as to cause any moral 
reflection, then whatever he does out- 
side his duties as a pleader cannot con- 
stitute reasonable cause under sec. 13.] 
That is so. 

[Lord Buckmaster. — T hat is your con- 
tention ?] 

Yes. 

[Lord Buckmaster — If you are right 
in that, then of course the whole thing 
falls, but if you are wrong in that and if 
such conduct as a matter of fact gave rise 
to the jurisdiction under sec 13, it then 
becomes a question of degree The ..whole 
question is whether it is within it or 
without it.] 

Yes, my Lord. Applying the general 
principles of discipline there is no ground 
for suggesting that the standpoint is 
different in India from what it is m Eng- 
land or in Ireland apart from the ques- 
tion of degree. 

[Lord Atkinson. — Supposing for in- 
stance, the attorney committed murder 
but he did not happen to do it as an at- 
torney, could not he be removed and would 
not he be removed under such circum- 
stances because it was a reasonable cause?] 
Finding a man guilty of murder ac- 
cording to the accepted notions of Society 
at the present time is the greatest moral 
delinquency which one knows. 

[Lord Atkinson.— There are no words 
that cover murder except the words 
“reasonable cause ”] 

That is so, my Lord. 

[Lord Carson.— All the matters that 
are set out are disciplinary matters in re- 
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lation to breaches of the standard of 
honour. Therefore you must contend 
that except for the breaches of the rules of 
the profession he cannot be removed.] 

I do not think it is necessary to go as 
far as that.* 

[Lord Carson — You say that banding 
a man over to keep the peace is no slur on 
him.] 

I submit it is not a slur. It is not a 
conviction for any offence. 

[Lord Carson.— That would depend 
upon the exaet thing for which he was 
bound over.] 

[Sir John Edge — I suppose on the 
authonty of that case you referred to in 
lie Wallace (1), you would argue that 
the murder was not committed m his pro- 
fessional capacity ] 

No Will your Lordships refer to the 
case again at p 295 where the learned 
Judge says in terms “ To offences of 
that kind there has been attached by law 
and by long practice a definite kind of 
punishment, viz , fine and impiisonment. 
It must not, however, be supposed that a 
Court of Justice has not the powei; to re- 
move the officers of the Court if unfit to 
be entiusted with a professional status and 
cluuacter. If an advocate, for example, 
were found guilty of crime, there is no 
doubt that the Court w< uld suspend him. 

[Lord Atkinson. — That must be, be- 
cause under this provision it is a reasonable 
cause.] 

[ T40RD Carson —That is a general juris- 
diction.] 

Yes, and I submit the general jurisdic- 
tion m this case is in no way different. 

There was another case decided in India 
in In the matter of Koyla^h Nath 
Chowdhury (2). There the learned Judges 
laid down that although the pleader had 

IV L. R. 1 P. c. 283 (18061. 

(2) 16 W. R. (Ora 41 (1871). 


been convicted, in their opinion there was 
no moral turpitude to be imputed to the 
Petitioner in respect of the act for which 
lie was punished. 

[Lord Carson. — What had he done?] 

It was under Act No. 20 of 1865 

| Lord Bitckm aster — Supposing they 
said that does not come in under sec 12 
but still w r c think we should show some 
sense of our disapproval of lus conduct ] 

This shows that the learned Judges at- 
tached importance to the question whe- 
ther they sould say there was moral tur- 
pitude involved or not. 

[Lord Sumner. — I think your proposi- 
tion comes to this, that you must read 
14 leasonable cause ” in the statute m view 
of the authorities as meaning reason- 
able cause of a kind involving either moral 
turpitude or professional misconduct. 
That is your first point. The fiist thing 
you have to do is to justify putting into 
the statute, by virtue of this decision 01 
other grounds, words which are not there ; 
but the second difficulty that strikes me 
is this * you say there is no moral turpitude 
here. Theie are some crimes which in- 
volve moral turpitude in themselves, 
sexual offences, ioj instance. There are 
some which do not, such as letting a dog 
out without a muzzle on. The way in 
which the criminal Qffence is committed 
may make all the difference whether it 
involves moral turpitude or not, but it 
may be done in such circumstances through 
heat or ignorance or enthusiasm as to 
deprive it of its moral turpitude. It may 
be that this man Intended to do as much 
mischief as possible. All those questions 
tire questions of degree and they must 
depend upon the view taken of the facts 
by the Tribunal, and, surely the Tribunal, 
when 4 as far as I understand your client s 
own public statements, he declared that 
he was instigating one class of persons not 
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to pay the tax, that being a deliberate 
and persistent course of conduct on his 
part, had material before them to give 
them jurisdiction, though the discretion 
with which they exercised that jurisdiction 
might m a proper case be questionable.] 

I submit not The circumstances under 
which a man aets might constitute the 
degree of moral turpitude 

[Lord Sumner. — This man is a pleader 
and an officer of the Court He assists 
m the administration of the law. That 
being so he invites and incites a very 
large number of people not to assist m 
the administration of the law but to defy 
it. Is that proper conduct for a man .who 
is one of the officers of the Court?] 

I submit there is no question of defiance 
f Lord Sumner — Surelv there is a ques- 
tion of defiance. He instigates these 
people not to pay. That is defying the 
law ] 

But if a number of people honestly be r 
lieve that the law is unjust . . . 

[Lord Sumner. — You say that this man 
is at liberty to conduct any agitation 
which he pleases lawfully and constitu- 
tionally to get a law.ohaviged That is his 
obvious right, but if tfus man as a pleader 
savs : The way to get this thing done 
is to break the law ; not to get the law 
altered but to break it and refuse to obey 
it, then whatever is the discretion which 
would be exercised by A, B or C it surely 
gives? them the right to exercise it.] 

If it were necessary contend for the 
Broader proposition that a member of the 
legal profession is entitled to say this is 
an unjust law and it should not be ob- 
served, ...... 

[Lord Bistckmaster. — That may be a 
perfectly simple thing for a mm to do 
who is under no obligation to the Court, 
but when the man is an officer of the Court 
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he is engaged in the administration of the 
law.] 

A member of the legal profession whe- 
ther in this country or elsewhere is an 
Afire r of the CourF inasmuch as he is 
functionally supposed to be a member of 
the Court ] do not resile from that. If 
a banister had said to a person here : Do 
not pay taxes, could it lie held that he was 
unfit professionally? 

| Lord Sumner — The point is : Would 
not that give jurisdiction to the authority 
io consider whether or not this was an 
offence of such ft character as to unfit 
lum ?] 

I submit there would be no jurisdic- 
tion. " j 

| Lord Sumner — Why not?] 

J submit the Couit would have no juris- 
diction to suspend because a man expresses 
his opinion in that way 

[Lord Sumner —He instigates people 
to break the law'. That is not an expres- 
sion of opinion You may sav that the 
lav\ is as bad as you like, but instead of 
tiving to change it yon defy the law 
What is the difference between defying 
this law and any other?] 

Will your Lordships read para. 9? The 
question in controversy was that he urged 
the agriculturalists not to pay this tax of 
their own free will and accord. 

[Lord Atkinson. — He said: Do not 
pay ] 

And the Government realises by dis- 
tress warrant 

| Lord Atkinson. — Ho instigated peo- 
ple to defy an existing law. That is a 
criminal offence.] 

[Lord Buckmaster. — You must not as- 
sume that this Board expresses any Opinion 
whatever as to whether or not they 
would have exercised the discretion vested 
ns these Magistrates ip the way in which 
it was exercised ; the only question they 
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have to consider is whether there was 
material here which enabled the discretion 
to arise. That is the only thing.] 

He says here, “ then, if you really wish 
that the injustice of Balula should be 
stopped and that Baluta should not be paid, 
let the Government recover it by attach- 
ment ; do not pay it of vour own will.” 

| Lord Buckmaster It may be a 
trivial thing , supposing he had added to 
that: “ ban j cade voiu douis and lesist 
the Government coming in,” would you 
say theie was no jurisdiction?] 

Yes, my Lord. 

["Lord Buckmaster — You are confus- 
ing the right to agitate politically and to 
do things you are thoroughly entitled to do 
as a private citizen and the duty as an 
officei of the Court to assist as far as you 
possibly can the ndnnnir tiation of justice.] 
lie is advoc .tmg leaving the law to take 
its own c mr o 

[ Lord Bi e n m vstlr - WhaL i was putt- 
ing to yon wind further than that. If 
yon admit he was going to such an extent 
that the jurisdiction times, it then be- 
comes clear that the junsdiction attaches 
because he has attempted to impede the 
administration of the law ] 

Here there is nothing mote than pro- 
posing to the agriculturalists not to pay 
voluntarily. * 

[Lord Sumner — You are proposing to 
them not to pav voluntarily, knowing full 
w'ell that there are so many of them and 
what they have to pay is so important to 
the Government that if thev do not pay, 
the Government has power to compel by 
legal process and the Government is pena- 
lised on account of their refusing.] 

That is a possible view. 

[Lord Sumner. — If that were the 
character of the agitation even although 
there was no instigation to barricade their 
houses or pour hot water on the policeman 


or do anythiiig which the suffragettes did, 
surely it would be a question of degree 
whether defiance of that kind was not 
tainted with moral turpitude unless your 
proposition, as I rather think it is, is in- 
tended to be that so long as a man acta 
with political motives and in the course of 
a political agitation though he may offend 
against the criminal law he does not do so 
with any sense of moral turpitude.] 

Supposing a certain man believes that 
lie ought not to pay a certain tax. 

[Lord Sumner. — You do not divorce 
jTolitical from ethical motives. Do you?] 

The question of whether it would be 
considered revolutionary or unethical 
would depend on the opinion of the bulk of 
the ]>eople. 

[Lord Atkinson. — To instigate a con- 
spnacy against the Government not to 
pay is a crime. A conspiracy among a 
number of debtors not to pay their debts 
is a crime.] 

If all of the unemployed were to bind 
themselves together and to say the 
masters must pay the insurance tax and 
not the employed? 

[Lord Buckmaster. — You have not 
faced the point? , The point here is not 
whether this Board would have thought 
that the offence was one which warranted 
susj>ension, they express no opinion what- 
ever upon that because that is absolutely 
for the Court ovet there. The question 
is whether a man who is an officer of the 
Couit and who goes beyond political agi- 
tation and add$ to it a direct incitement 
to break the law has not been guilty of 
something which is a reasonable cause why 
his conduct should be considered. That 
is the whole thing.] 

Yes. I submit it is not, because in the 
first place, as your Lordship pointed out, 
in the case of this barrister and attorney 
from Nova Scotia he must have k®s>w n 
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because it is elementary that Judges could 
not be treated with contempt; he was cer- 
tainly found wanting in the moral sense 
which ought to characterise every mem- 
ber of the profession. I submit that this 
case here simply amounts to this that the 
executive authority of the country takes 
the view that m the interests of peace and 
good order he shall be bound over. 

[Lord Buckmaster. — It is a criminal 
offence in that case. | 

I submit it) is too much to say that a 
professional man should be disbarred be- 
cause he has been convicted of a criminal 
offence. It is only those offences which 
amount to defects of character 

[Lord Carson.— We are only saying it 
is a matter for the Court to consider.] 
Yoiu; Lordship is familiar with strong 
speeches on political and religious ques- 
tions. 

[ Lord Carson — I have maue many 
myself but that does not show that the 
Court lias not a discretion if a man is 
brought before them ] 

Surely that would be laying down for 
the first time rules of discipline which at 
the sweet will of the Government of the 
day would prevent legaj practitioners from 
carrying on their profession. 

[Lord Ca&son. — I t is not the Govern- 
ment of the day ; it would be the Courts. 

I am not going to impute improper con- 
duct to the Magistrates ] 

Neither am I. 

[Lord Buckmaster — That is a pure 
question of law : it is a question whether 
there is a case here sufficient to justify 
your client in arguing before this Board 
that the circumstances of this case could 
not give rise to reasonable cause.] 

I ask your Lordships to recommend to 
His Majesty that this is a case which 
should be heard on the merits and as the 
subject is of importance to legal practi- 


tioners, should your Lordships take the 
view that the petition ought to be refused, 
I would ask that your Lordships should 
give your reasons so that there may be no 
misunderstanding at all as to the grounds 
upon which the petition is refused. 

Mr Kenworthy Brown for the S.cretarv 
of State. — My Lords, the first thing 1 
want to remind your Lordships of is this 
The matter having been before three 
Courts thev all having held that it was an 
act m which an order under the section 
should be made, I submit that is a matter 
which the (hurt can justly attach a great 
deal of importance to Staitmg from the 
point that the order under sec 107 was 
properly made, the position of affairs was 
this, that the Petitioner, whose right to 
take legitimate political action I do not 
want in the least to thiow doubt upon, took 
stops with the object which my learned 
fuend has stated, and the means by which 
he proposes to take those steps are such 
as would be likely to lead to a breach of 
the peace. That being so I tlunk I am 
on firm ground and I submit to your Lord- 
ships that it is undoubtedly a ease m which 
the High Court had a discretion It is 
not a question whether the circumstances 
were such that the High Court had no dis- 
cretion. 

•[Lord Buckmaster.— T hat is tho Whole 
point Mr. Dub£ says no discretion 
exists.] 

Yes, my Lord, but the reason why he 
says that is a reason which leaves me 
somewhat in doubt, because the final 
phrase of that new section of the Legal 
Practitioners Act is expressed in very wide 
terms ; the words are * ‘ any reasonable 
cause.” 

[Lord Carson. — The only actual mattei 
set out apart from thfg is the clause at the 
end which refers to professional matters.] 
Yes, Lord, that is so, but it has been 
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held in India by a very important Tribunal 
that von cannot construe the generality 
of that final clause by the previous 
clauses which are dealing with matters of 
professional misconduct. 

[Lord Atkinson. — Supposing a man 
gets 12 months’ penal servitude, he could 
be removed under the words “ reasonable 
cause.”! 

T submit that is not the construction 
that the section naturally bears and in the 
second place every Court has jurisdiction 
over its officers. 

[Lord Atkinson — The* argument if 
that they had no jurisdiction , it is not a 
question of the exercise of jurisdiction, but 
they had not jurisdiction.] 

[Lord Sumner. — I think you have this 
ground for saying that (/) “ any other 

reasonable cause” is not ejusdcm generis 
with the matters mentioned from (a) to 
( c ) lor this reason, it is omitting tlie word 
“reasonable” or else it is imputing to 
(fli and (e) that they are all things that are 
not reasonable and if they meant to say 
ior any other cause ejusdem generis with 
the others the word “ reasonable ” Was 
not wanted. On the other hand, as it is 
theie, effect has to be given to it. | 

I follow that. Then the question is 
this. Do your Lordships desire that I 
should refer to authorities m India in 
which it has been held that this last clause 
is not to be controlled by the generic 
character of the previous clauses. There 
is a case that came before a very large 
bench of a Calcutta Court in LcMesurier 
v. Wajid H ossein (3). 

[Lord Sumner. — That has been author- 
ity there ever since.] 

Yes, my Lord. 

[“Lord Sumner.— For 20 years.] 

Yes, my Lord. 

(8) I. L, R. 90 Gal. 890 s, g. OC^W, N 686 
<F, B ) <1902 , 


r Lord Bucket aster — All the Judges 
were m support of that except Mr 
Justice (fliose You say that has been fol- 
lowed without question ever since. | 

It has never been questioned. 

[Lord Sumner. — Ts there any further 
decision on the point?] 

I do not think so. I cannot say ; I have 
made an exhaustive search. 

TLohd Sumner — M*. DuW did not say 
that there was any decision in support of 
his view ] 

Mr Dube — T purposely refrained from 
contending that cl (f) is confined abso- 
lutely to the other clauses from (a) to (/) 
and I contended therefore that there must 
be some moral delinquency 

("Lord Buckmaster — Your first argu- 
ment appears to be a strong one, support'd 
by the case in Re . Wallace (1), that it 
must be something of a professional 
nature UnlesB that authority is wrong, 
that is not t lie case ] 

As to the oue-t’on of the authority tPe 
case of In the matter of Jogendra Naram 
Bo se (4) to which reference l as been made, 
the view taken was that cl ( e ) was con- 
fined only to professional conduct. 

[Lord BncKMVRT/a was because ol 
that that this cise assumed the import- 
ance that it did Directly that is not con- 
fined to professional misconduct, then it 
becomes a matter on each occasion for the 
Court to consider that.] 

Not necessarily, because if there is an 
act which does not involve any moral tur- 
pitude at all, it does not come within that 
clause. I am asking your Lordships for 
special leave to consider that broad pro- 
position that m the case of a legal practi- 
tioner if it does not involve moral delin- 
quency it cannot come under sec. 13. I 
do, not contend for the proposition that a 

» \l) L. R 1|F. 0. 90S (1866). 

<4)6^ W, N.43U 

46 
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pleader of the Court # can be suspended 
only on grounds of professional miscon- 
duct 

[Lord Sumner - -You have been quite 
lucid You say professional misconduct 
or a criminal offenoe involving moral tur- 
pitude Then your proposition is that 
being the foundation of tKe jurisdiction, 
where is the moral turpitude bere?^ 

Yes, # 

[Lord Sumner — Those are the two 
points 

Yes. 

[Lord Sumner — You sav there is no 
evidence of moral turpitude 1 

None at all. The man is regarded by a 
vast number of his fellow countrymen as 
holding the view which was right and pro- 
l>qr, though the executive Government 
may possibly take a different view, but I 
submit it docs not oortamlv involve moral 
turpitude 

Their Lordships’ Judgment was deli- 
vered by 

Lord BuckmasteR — As a concession to 
the urgent request of Counsel, their Loid- 
ship* will briefly state the reasons why 
they are not able lo advise that leave to 
appeal should be granted to the Petitioner, 
but this indulgence must not be taken as 
recognising any departure from establish* 
ed practice, nor affording any precedent 
for the future In expressing the opinion 
which they hold that this petition ought 
to be refused, their Lordships expressly 
desire to make plain that their opinion 
carries with it no approval of or reflection 
upon the order against which leave to ap- 
peal is sought. That order was entirely 
one for the discretion of the Court that 
made it, and the only matter that it has 
been necessary to consider is whether a 
pj’imd facie case has been made out to* 
establish that there tv as no founds tian 


upon which that discretion could properly 
repose. It appears that the Petitioner 
was, on the 3rd May 1921 bound’over by 
the Sub-Divisional Magistrate at Basim to 
keep the peace for a period of one year, 
and that order was confirmed by the Dis- 
trict Magistrate and by the Court of the 
Judicial Commissioner The offence 
which he had committed was connected 
with an agitation against payment of the 
Mahar Bahita , and it appears that in the 
course of such agitation he did not confine 
himself to protests, however vehement, 
against the tax, or against its injustice, 
but that he urged an organised resistance 
to payment, and attempted to establish a 
system which would have impeded and 
might have defeated its recovery with 
grave danger to the public peace. These 
considerations led to the conviction to 
which reference has been made, .and caused 
his conduct as a pleader to be brought 
before the Court m their imlsdict on undei 
the Legal Practitioners Act of 1879 
Their Lordships are of opinion that the 
circumi tances to which they have referred 
were sufficient to found jurisdiction undei 
sec 13, sub-sec. (f\ 'R f Act. which is 
not confined to acts done in a professional 
capacity, and for these reasons they think 
that no leave to appeal ought to be granted 
m this case, and they will humblv advise 
His Majesty accordingly. 

Solicitor * Mr. Edward Dalgado for the 
Applicant. 

Solicitor . The Solicitor to the India 
Office for the Opposite Party. 

G. D. M. Leave refused 
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(CIVIL APPELLATE JURISDICTION,’ 

Appeal from Appellate Decree 
No. 1(503 of 1919. 

The India Provident 
Co, Ld., Defendants, 
Appellants, 
v. 

Govinda Chandra Das 
and anr., Plaintiffs, 
Respondents. 

('ivd Procure Code (Act T of 1908), sec . $0 (c) 
— Cause of ac.tum -Jurisdiction— Frond ~ Suppres- 
sion of summons - Suppression of real fact , mislead - 
nit 7 of Court by - Decree obtained in one District 
and executed in another - Suit to declare the decree 
fraudulent and for injunction restraining execu- 
tion, if maintainable in the latter 
pute decree in Calcutta Snudl 
m Sylhet . 


Chatterj ea, 
Pearson, J. 
1921, 

<>, July 


District — Ex 
Cause Court— Suit 


Where an ex parte decree obtained in 
Ike Calcutta Small Cause Court was 
transferred for execution to a Court at 
Sylhet within the junsdictu n of which the 
judgment-debtor resided , and thereupon 
the judgment-debtor brought a suit m the 
Court at Sylhet to have the said ex oarte . 
decree declared as fraudulent and for an 
injunction restraining the decree-holder 
from executing the decree : 

Held — That the Court at Sylhet had 
jurisdiction to entertain the suit , and that 
Court was competent to issue an injunction , 
and in order to grant that relief 
it had the power to go into the question 
whether the ex parte decree was obtained 
by fraud . 

Kedar Nath Mukerjee v. Prassanna 
Kumar Chatterjee ( 3 ) referred to . 

Held also — That upon the facts found 
the ex parte decree was a fraudulent 
one , and it tSas not a question of obtain- 
ing a decree by perjured evidence 

This was an appeal against the decree 
of Babu Upendra Chandra Mukherjee, 
Subordinate Judge, 1st Court of Zillah 


Sylhet, dated the 4th of June 1919, affirm- 
ing the decree of Babu Jnanendra Mohan 
Das, Munsif, 2nd Court at Sylhet, dated 
the 24th September 1918 

The facts material to this report are 
these * — 

The suit leading to this appeal was 
brought under the following circum 
stances : The Defendant Company who 
are the Appellants m the present 
appeal obtained an ex parte decree 
agamst the Plamtiffs-Respondonts in 
the Calcutta , Small Cause Court for 
Rs. 1,217, on the 1st March 1916 
The Defendant Company got the decree 
transferred to fh' Court at Sylhet in the 
jurisdiction ot which the present Plaintiffs 
resided, and Applied in that Court for 
execution of the deemo Plaintiffs there- 
upon brought a suit out of which the pre- 
sent appeal lne* arisen in the Court at 
Svlhet for a declaration that the ex pnric* 
decree obtained by the Defendant Com- 
pany against the Plaintiffs in the Cal- 
cutta. Small Cause Court was obtained by 
fraud, was void and not fit to be executed, 
and prayed for the issue of a permanent 
injunction restraining the Defendant Com- 
pany from executing tljo Jt-ciec The case 
of the Plaintiffs was that* the Defendant 
Company without getting any summons 
served on the Plaintiffs surreptitiously 
secured a collusive and fraudulent ex parte 
decree in a false suit brought against them 
in the Calcutta Small Cause Court, that 
no summons was soived by post upon the 
Plaintiffs as was alleged bv the Defendant 
Company, that there* was no adjustment 
of accounts although the suit was brought 
on the allegation that the accounts had 
been adjusted, and that Plaintiff No 1 
was surety only for Rs 1,000, and 
that nothing was due to the De- 
fendant Company by Plaintiff No. 2, 
and pro formd Defendant No. 2 who 
fluted as agent of the Defendant Company, 


\Bl 5 0, W, N. 569 (1901), 
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mu' 1 that the surety bond was not forfei- 
ted The defence of the Defendant 
Company, inter alia , was that the Sylhet 
Court had no jurisdiction to try this suit, 
that Plaintiff No. 2 and pro formd De- 
fendant No. 2 and Plaintiff No. 2 realised 
money from the Defendant Company’s 
constituents and afterwards sent an ad- 
justed account which shewed that 
Rs. 1,127 was actually due by Plaintiffs 
and pro formd Defendant No. 2, and that 
the decree obtained by the Defendant Com- 
pany was not fraudulent, that the sum- 
mons was sent by the Small Cause Court, 
Calcutta, under registered covers, and the 
Plaintiffs and pro formA Defendant No 2 
deliberately did not accept the summons 
and the registered covers were thereto? e 
returned to the Court of Small Causes as 
“ refused,” and that the allegations that 
the registered letter s did not reach the 
Plaintiffs and the pro formd Defendant 
No. 2 and the Defendant Company sup- 
pressed tho same were false. 

The learned Munsif at Sylhet who 
tried the suit gave a decree to the Plain- 
tiffs. The following portion of his judg- 
ment is material: /‘Although the decree 
in question was 'passed by the Calcutta 
Small Cause Court it was executed here 
within the jurisdiction of this Court and 
the present suit is triable by this Court 
. Prom all the above circumstances T 
am of opinion that the allegation in the 
plaint of the Small Cause Court suit in 
which the ex paric decreo in question was 
passed that there fras an adjustment of 
account was not true and that if the facts 
were truly placed before the Court there 
could not be a decree without taking an 
account, tha' this suppression amounted 
to fraud and had the effect of misleading 
the Court Again the security bond $hew<* 
that Plaintiff No. 1 stood surety for 
Rc. 1,000 and if the bond was produced 


in Court there could not be a decree for 
the entire claim of that suit against Plain- 
tiff No 1 of this suit. The next question 
is whether there was suppression of sum- 
mons as alleged Although there is no 
direct evidence of suppression , there is no 
evidence either that the present Plaintiffs 
received summons of that suit or that any 
registered cover containing summons of 
that suit was ever tendered to them 
. . . From the above it is quite clear 
that the Defendant Company presented a 
fraudulent ca^e before the Calcutta Small 
Cause Court with the result that the said 
Court was misled and that the fact of the 
previous suit was not known to the pre- 
sent Plaintiffs who had no opportunity of 
defending it T find accordingly tint tho 
decree in question was fraudulently ob- 
tained and as such it n liable to be set 
aside . The decree in question in 

Ibis suit is declared to be void and inopera- 
tive and a perpetual injunction is granted 
restraining the Defendant Company from 
executing that decree.” 

On appeal by the Defendant Company 
the learned Subordinate Judge at Sylhet 
upheld the decision, of the Munsif and dis- 
missed the appeal. 

The following portion of his judgment 
will be found material * — 

“As to the question of jurisdiction I 
should observe at the outset that a case 
like the present falls within the purview 
of sec. 20 of the Civil Procedure Code 
The residence of the pro formd Defendant 
No. 2, a co-debtor of the Plaintiffs, cannot 
help the Court in determining the juris- 
diction under thit section. Admittedly 
the Defendant Company was not a icsn 
dent within the jurisdiction of the Court 
of first instance Ols, (a) and ( b ) of sec. 
20 therefore 1 do" not apply. Let me see 
if cl. (c) of that section applies. . . The 
Defendants in that suit were described as 
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reteidelnts within the jurisdiction of the 
Sylhet Courts and in looking into the 
plaint as well as the decree sought to be 
set aside, it appears that they were served 
with summons under registered covers at 
the instance of the Defendant Company. 
The Plaintiffs in the present suit deny 
the service of summons by registered 
covers So it is clear that a portion of the 
alleged fraud was said to have been per- 
petrated within the jurisdiction of the 
trial Court. It is not therefore correct ro 
sav that a portion of the % alleged fraud was 
entirely pet petrated m Calcutta Then I 
should also add that execution proceed- 
ings are part of the same suit. Ad- 
mittedly the decree in question was sought 
to be executed within the jurisdiction r f 
the tnal Court; and so it can be fairly 
said that the alleged fraud was continued 
to be pei petrated within the jurisdiction 
of the trial Court In mv opinion, there- 
fore, the Court below had jurisdiction to 
try the suit under cl. ( c ) to sec. 20 of .the 
Civil Procedure Code. 

“ T next proceed to consider thg merits 
of the ease The allegation that the 

accounts had been adjusted was false 
The Court trying the Small Cause Court 
suit in the Calcutta Small Cause Court, 
was certainly misled hv the aforesaid false 
story. Then despite the terms of tlfe 
agreement the Defendant Company did 
not hesitate to make the claim against 
Defendant No. I over and above the 
liability he had agreed to bear. This tact, 
it is clear, was kept concealed from the 
notice of the Court which tried the Small 
Cause Court suit in question. All these 
are very broad facts and they tend to add 
to the conviction that the summonses were 
designedly suppressed. Beading sec. 16 
of the Evidence Act and sec. 114 of that 
Act and bearing in mind that the ' regis- 
tered covers * were returned as * refused/. 


T think it was the duty of the De- 
fendant Company to shew that really the 
registered covers were tendered to the De- 
fendants in the Small Cause Court suit. 
The Defendants in that suit — i e., the 
Plaintiffs in this suit emphaticallv denied 
to have ever got such covers or that such 
covers w r ere tendered to them. There is 
nothing to gainsay their denials — I should 
therefore declare that the alleged non- 

service was amply substantiated 

Taking into consideration all the above 
facts J cannot but declare that the claim 
of the Defendant Company befoie the 
Calcutta Small Cause Court was not only 
falsp but fraudulent In my opinion the 
learned Munsif \ery justly decreed the 
suit The appeal thus fails and is dis- 
missed with costs/’ 

Against this decision of the Subordinate 
Judge the Defendant Company preferred 
this second appeal. 

Dr, Dwarkanath Mitier (with him Babu 
Hcramba Chandra Guha) for the Appel- 
lants — I submit the Sylhet Court had no 
jurisdiction to try the suit. The decree 
was obtained in Calcutta and the fraud, 
if any, was praised in Calcutta. The 
cause of action did *not arise at Sylhet. 
Refers to Vmrao Singh v Hardeo (J) and 
Dan DayaJ v Munna Lai (2). 

The cases of Kedar Nath v Prassanna 
Kvmar (3), Banke Behary Lai v Pohhe 
Bam (4), Jawahir v Neki Bam (6) and 
Khufihah Bam , v Gohul Chand (6) are dis- 
tinguishable, In those cases either the 
properties witbih the jurisdiction of the 
Court were attached or sold, or the judg- 
ment-debtor was arrested in execution, 

'11 T L R 29 All 418 (19071 
<2) T L R. 36 All. 664 (19141. 

<3) 6 0. W, N. 669 (1901 1. 

(4 T. L. R 26 All. 48(1902', 

'5i T l,. R 37 Alb 189 0914b 
(01 I. L. E. 39 AiieoroW). 
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which gave rise to the cause’of action. In the execution and in doing that it had 


this case no such proceedings m execution 
were taken. 

Secondly. I submit that the lower Courts' 
erred in law in holding that the decree 
was obtained bv fraud. The Courts below 
were wrong in presuming that the sum- 
mons was suppressed. The finding is 
based on no evidence The summons was 
sent by registered post and the presump- 
tion is that it must have reached the 
addressee Refers to Harihar Banerji v 
Ramsashi Roy (7). 

The Courts below were wrong in going 
into the merits of the claim of the De- 
fendant Company. A decree cannot be 
set aside on the ground that the suit on 
which the decree was obtained was 
a fafsy suit and was decided on perjured 
evidence. Refers to the cases in Ke&ar 
Nath v. Hemanta Kuman (8). Nanda 
Kumar v. Ram Jiban (9). Mosujul Huq v 
Surcndra Nath Ray (10), Lalchmi Charan 
v. Nur Ali (11), Nistanni v. Nanda Lai 

(12) and Pran Nath v. Mohesh Chandra 

(13) . 

Bobu Paresh Lai Shome for the Re- 
spondents. — My submission is that the 
Sylhet Court had juljscliction to try the 
suit The decree complained of was 
transferred to the Sylhet Court for execu- 
tion and the decree-holder applied for exe- 
cution in that Court. In the suit brought 
at Sylhet there was a prayer for injunc- 
tion. and as such that Court was com- 
petent to grant an injunction restraining 
(7) L. R 46 I. A 282 *. c, 1. t* R. 40 Cal. 

458 ; 23 C W. N 77 (191R‘. 

'8> 18 O W N 4>7 H9181 
(9) I. Ii. B. 41 CM. 990: a, c. 18 O. W. N.6*l 
(1914). 

HO 18 O. W. N. 1002 11912'. 

(11) I. L. B. 38 0*1.038: s. o. 16 C. W. N. 

1010 119111, 

(12) I. L. R. 28 Oal. 891 : a, c. 8 0. W. ». 870 
(18991. 

118) 1. U R. 24 0*1. 646 (1197*. 


power to determine the question whether 
the ex parte decree was obtained by fraud. 
T rely on the case of Kedar Nath v. 
Prassanna Kumar (3). The case of Banke 
Behary Lai v. Pokhe Ram (4) is in my 
favour. There is nothing to shew in that 
case that any property was attached in exe- 
cution. The cases of Umrao Singh v. 
Hardeo (1), Dan Dayal v. Munna Lai (2), 
cited on the side of the Appellants are not 
applicable. In Umrao Singh v. Hardeo 
(1) there was no prayer for injunction, and 
m Dan Dayal v. Munna Lai (2) execution 
was not taken out I submit that part at 
least of the fraud was committed within 
juiisdiction of the Sylhet Court, viz , the 
suppression of summons, and) as Buch part 
of the cause of action arose within the 
jurisdiction of that Court. Refers to 
Jawahir v Neki Ram (5). 

On the question of fraud the concurrent 
findings of the Courts below are that the 
registered covers were returned from the 
Post Office as “ refused ” and that the De- 
fendant Company failed to prove that the 
registered covers were tendered to the 
Plaintiffs. So the presumption referred 
to m the case of Hanhar Banerji v Ram- 
sashi Roy (7) does not arise. I submit 
that the Courts below were right in hold- 
ing that the decree was obtained by fraud. 
It was not a question of a deefee obtained 
by perjured evidence, so the eases cited by 
the Appellant have no application. In the 
present case it has been found that the de- 
cree was obtained by practising fraud on 
the Court by suppressing material facts 
and the Plaintiffs were prevented from 

(11 1. T* R. 29 All. 418 (1907i. 

12. 1. L. R, 38 All. 664 (1914) 

(A) 6 0. W. N. 669 at p. 661 (19614 
(4) I. L. B. 26 All. 48 (1902'. 

. (6) I. & R. #7 AH. 189 (1914*. 

(7) L. R. 45 I. A. »2i <•. c. I. L. B, 46 Cal, 
, 458 28 0, W. N, 77 (1918), 
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placing their case before the Court which 
was misled into making a decree. Refers 
to M&nindra Nath Mittra v. Hari Mondal 
(14)\ 

The Judgment of the Court was as 
follows : — 

The Defendants who are the Appellants 
before us obtained a decree in the Sm%ll 
Cause Court, Calcutta, for Rs 1,200 odd 
on the 1st March 1916 The suit was 
decreed ex parte After obtaining the 
decree, the Defendants got it transferred 
to the Court of the Subordinate Judge of 
Sylhet within whose jurisdiction the pre- 
sent Plaintiffs resided and applied for ex- 
ecution of the decree against the Plain- 
tiffs. The Plaintiffs thereupon instituted 
a suit m the Court of the Subordinate 
Judge of Sylhet for a declaration that the 
ex parte decree obtained by the Defendant 
in the Calcutta Small Cause Court was 
obtained by fraud, was void and not fit 
to be executed. They also applied for the 
issue of an injunction against the De- 
fendant No 1 restraining him from execut- 
ing the said decree 

The Plaintiffs alleged that as a matter 
of fact no summons was served upon them 
in the suit brought m the Small Cause 
Court, that there was no adjustment of 
accounts although the suit was brought 
on the allegation that the accounts had 
been adjusted and that it was not brought 
to tlie notice of the Court that the Plain- 
tiffs were sureties only for n limited sum. 
The case for the Plaintiffs was that the 
summons had been fraudulently sup- 
pi essedj t|jat the decree was obtained by 
practising fraud upon the Court, and that 
in these circumstances, the decree was not 
binding upon them. 

The Defendants raised the objection 
that the Sylhet Court had no jurisdiction 

iU U C* 138 


to try the suit as the cause of action did 
not arise in Sylhet, but in Calcutta where 
the decree complained of was obtained. 

The Courts below overruled the objec- 
tion They found that the decree was 
fraudulent lv obtained and gave a decree to 
the Plaintiff. 

Two contentions have been raised 
on behalf of the Defendants-Appellants. 
The first is that the Sylhet Court had no 
jurisdiction to try the suit. 

The learned Pleader for the Respon- 
dents has contended that a part of the 
cause of action arose m the jurisdiction 
of the Sylhet Court inasmuch as the sup- 
pression of process by reason whereof the 
ex parte decree was obtained in Calcutta 
took place withm the jurisdiction of Sylhet 
and that therefore it might be said •that a 
part of the cause of action arose within 
the jurisdiction of the Sylhet Court. 

We do not think, however, that the 
cause of action arose in Sylhet by reason 
of suppression of processes in that Court, 
when the decree which gave rise to the 
cause of action was obtained in Calcutta. 
However that may be, we think that the 
Sylhet Court had , jurisdiction to try the 
suit. As stated above, the Plaintiffs asked 
for a declaration that the decree was void 
and not fit to Be executed, and also prayed 
for a permanent injunction restraining the 
Defendant from executing the decree. 

The question whether a suit can he 
instituted in one District for setting aside 
a decree passed by a Court in another 
District has been the subject of many de- 
cisions and the decisions cannot be said 
to be uniform. The general principle 
which may be said to have been established 
by the cases, however, is that save under 
special circumstances, a suit to set aside 
a decree obtained by fraud in which no 
other relief whatever is claimed, cannot be 
maintained in any District outside the Dh» 
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irict in which the fraud was committed and below was right in holding that the decree 
the fraudulent decree was obtained [see was obtained by fraud. A number of cases 
the case of Umrao Singh v. Hardeo (1)] have been cited before ue, but we think, 
and in the case of Dan Dayal v Munna having regard to the findings arrived at 
Lai (2) it was held that the addition of a by the Court of appeal below, it must be 
prayer for injunction would not give such held that the decree was obtained by 
Court jurisdiction A contrary view was iraud The Judge has found that the sum- 
takim in the case of Kedar Nath v Pras- mouses were designedly suppressed anl 
sanna Kumar (31. Where, however, the that the real facts were suppressed from 
•decree is obtained in one District and ex- Court Now if the present Plaintiffs who 
ecuted in anothei. it has been held in " er ‘' the Defendants in the Small Cause 
«omo cases that the Court in which execu- Couit suit were prevented by the contri- 
tion is taken out is competent to try such vance oi the Plaintiffs in that suit from 
<a suit f nee the cases of Banke Bchary Lai placing their case before the Court and 
V. Pokhc Bam (D Jowahtr v. Neki Ram the Couit was misled into m "king a decree 
15) and Khushah Ram v. Gckul Chand ln huour of the Plaintiffs in that suit, 
(6)1. In these cases the property of the «o think that the decree was a fiaudulent 
judgment-debtor was attached or he was one ar, d that it is not a question of obtam- 
arrested within the jurisdiction of the 1 n £ a decree by perjury. 

'Court where the suit was instituted. are accordingly of opinion Cat tli.' 

Tn this case it is true that no property d< cree of the lower Appellate Court is 
•of the Plaintiffs had been a' to died within 1 '£ht and tliat this ann'al should be dis- 
'the jurisdiction of thq Bylhet Court, but missed with costs. 

.the Defendant applied for execution of H C. R Appeal dismissed. 

-the decree and it was against the threaten- 
ed execution that the suit was brought 
and an injunction was asked for. The 
Bylhet Court was entitled to issue an in- 
junction and in order* to grant that relief, 
ii had the power to go into the question 
whether the ex parte decree was obtained 
by fraud in which case it would be in- 
operative. [See the case of Kedar Nath 
Mukerjee v. Prassanna Kumar Chatterjec 
(8)]-. * 

• In these circumstances we are of opi- 
nion that the Sylhet Court had jurisdic- 
tion to entertain this suit. 

The next question is whether the Gourt 

f * * * » * * ’ 

111 T. h. B. 29 All, 41* (1007*. 

(2) T. n. R. 8fl All. 664 (1914) 

1*1 5 0. W. N. 569 '19011 
•(41 I. L. R. 25 Alt. 48 (1902), 
ism t L. 8. 87 A4. i90 <19141 
,,^1 };• h. jt, 89 Ap;eo7 • 
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[Appeal prom Madras.] 


Lord Buokmaster. 
Lord Atkinson. 
Lord Sumner. 
Lord Carson. 

Sir John Edge. 

m2. 

Heard, 16, May. 
Judgment, 31, May. 


Medai Dalavoi 
Thirumalaiy- 

APPA MuDALIAB, 
Appellant, 

V. 

Nainar TeVaN 
and ors., Res- 
pondents. 


Hindu law — Widow in pon*C8xion. of husband a 
estate as limited owner — Hale to pay off mortgage 
debt due by husband — Pin chaser if bound to see to 
application of purchase money -Speculative pin - 
chase not necessai ily sham — Widow if hound to sell 
pioperty m bits — Valuation , proper mode of 

A widow of a separated Mdakshara 
Hindu sold property belonging to her 
husband's estate in her possession as 
limited owner for Us 5,300 m order to 
pay off Us. 4 ,538-2-2 due on two mortgages 
executed by her husband The balance 
of II s\ 711-13-10 teas appropriated by the 
widow to reimburse herself for expenses 
previously incurred at the mairiage of a 
daughter of the husband's brother 


Held — That the sale was not invalid 
because a portion of the purchase money 
(Us. 711-13-10) was spent on a purpose 
which did not constitute a legal necessity , 
as the purchasers were not bound to 
see how the widow applied the purchase 
money . 

That the fact that the purchaser was 
able to realise a much larger sum by 
selling the propertjy bit by bit to cultivat- 
ing raiyats did not establish that the sale 
by the widow was necessarily improvident , 
as it was not reasonable to suggest that 
the widow should have gone about cn- 
deaiouring to find persons who would l 
purchase the property in small quantities . 

That though the purchase by the 
widow's vendees was speculative , the sale 
was a genuine and noVa sham sale. 

The price at a private sale of a consi- 


derable extent oj land purchased in lump 
would depend not so much on the valu- 
ation of its component parts , calculated 
on a regular scale , as on the need of the 
vendor for money and the competition for 
lands in that locality at the time of the 
sale . 

This was an appeal from a decree, 
dated the 91 li December 1914, of the High 
Court at Madras which reversed a de- 
cree, dated the 22nd April 1912, of the 
Subordinate Judge of Tinnevelly 

The facts are fully set out in the judg- 
ment of the Board. 

The suit out of which llus appeal aiose 
was instituted by a Hindu reversioner for 
a dcclaiation that a sale deed executed by 
the Jst Defendant, a Hindu widow, wjjs 
not binding on lum beyond her life-time. 
The main contest hew teen the parties 
was as to wdiether the sale was for legal 
necessity. 

The Suboi dilute Juylge made a decree 
granting the declaiation asked for but 
that decree was reversed by the High 
Court. 

Messrs. L. DcGruytJier, K. C. and 
J . M. Parikh for th<^ 4PP e ^ an * i * — There 
was no legal necessity ft)r*dischaiging the 
marnage expenses and the sale could cer- 
tainly not fce made for this purpose. The 
jAirchasers have failed to discharge the 
onus that is on them of pioving neces- 
sity 

Sham Sunder Lai v Achhan Kunwar 
(1) and Nazir Begam v. Raghunaih 
Singh (2). 

The price was inadequate. Sale by first 
widow was to a man of straw and is no 
criterion of the value. The High Court 
wrongly accept that sale and reject the 
Government valuation. 

. (1)1*. B, 25 I* A. 18R, UK) : a, r. T. L. R. 21 

au. 7i i 2 o. w. n. m uaast 
12) L. R. 46 X. A. 145 1 a. c. I, L. R, 4] 411 
WD 23aW,N.7W(X9m 
47 
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When dealing with a purdanashin lady 
the burden of proof is on the purchaser 
to show that the puce was adequate. 

Mahomed Shamsool v tfhcwukumm (3). 

Mayne’s Hindu Law, paras. 634 and 
640. 

Mr A. M. Dunne , K C. (with Inin 
Mr. Kenuorthy Brown) for tho Respon- 
dents — What the widow sold was the 
equity of ledomption. 

[Lord Bcckmaster. — Assuming neces- 
sity the question arises, was the sale made 
to satisfy tho necessity.] 

Once necessity is presumed its continu- 
ance is presumed until shown to he other- 
wise. 

‘ . See May tie's Hindu Law, para 240 

The purchaser has got to prove that 
certain representations were made to him 
not that tho facts actually weie as repie- 
sented. 

♦ 

Their Lordships' Judgment was deli- 
vered by 

Sir John Edge.— Tins is an appeal 
by the Plaintiff in the suit against a de- 
cree, dated thy 6th December 1914, of the 
High Court at Madras, which reversed a 
decree, dated tho 22nd April a 1912, of the 
Subordinate Judge of Tmnevelly and dis- 
missed the suit The parties to the suit 
are Hindus, and the suit is for a declina- 
tion to protect the interests of the Plaintiff 
as a reversionet in certain immoveable 
property which was sold for Rs. 5,300 on 
the 22nd November 1897, by the Defend- 
ant No 1 to the Defendants Nos. 3 aud 
4 

The Defendants Nos. 1 and 2 are the 
widows of one Medai Dalavoi Shanmuga 
Kumaraswami Mudaliar (hereafter in- 
ferred to ns Shanmuga), who died chad- 
less in 1892. Shanmuga was a separated 
Hindu, and at the time of Ms death was 

(8) L R 2T. A 7 at p. IS (18741. 


possessed of a considerable estate, wliici 
was more or less encumbered. That estat 
included a one-tlmd share in the villag 
Aiyanarkulam. That village will b 
hereafter referred to as the Mouza. O: 
the death of Shanmuga the Defendant 
Nos. 1 and 2 succeeded to his estate a 
Hindu widow’s After the Defendant 
Nos, 1 and ‘2 had succeeded to the estat 
they divided the estate or part of i 
between them, and thereafter each c 
them enjoyed separately those parts of th 
estate which had fallen to her on the divi 
sion Part of the estate which was s 
divided was the one-third shaie in th 
Mouza, and thereupon each of the De 
fendanfs Nos 1 and 2, as between them 
selves, was entitled to and enjoyed sepa 
rately her moiety of that one-third share 
That one-third share was subject to a moif 
gage which Shanmuga and a brother c 
Ins had granted on the 25th May 1879 , o. 
that mortgage the mortgagees had obtain 
ed a decree for sale on the 30th Marc 
1897, if the amount due with intei es 
theieon should not be paid on the lot 
August. 1897. There was also due, on th 
22nd November 1897, the sum o 
Ks. 1,605-5-0, the fiist Defendant’s agree, 
shaie ot liabilities under a mortgage of th 
0th November 1888, which Shanmug 
had granted’ The total amount due b 
the hist Defendant under those tw r o moit 
gages on the 22nd November 1897, wn 
Rs. 4,588-2-2, and m order to provide f<> 
the discharge of those debts the Defend an 
No. 1 sold, on the 22nd November 1897 
to the Defendants Nos. 3 and 4 lie 
moiety of the one-third share in th' 
Mouza for Rs. 5,300. The balance o 
Rs. 711-13-10 of the Rs. 5,300, it is allej! 
ed, on behalf” of the Defendant No. 1, tin' 
she appropriated to reimburse herself f<> 
expenses which had been incurred in con 
nection with the marriage, three year 
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before the sale, of a daughter of Shan- 
muga’s brother. That is the sale which 
the Plaintiff alleges was invalid as against 
him as a reversioner. 

The Plaintiff is a son of a separated 
uncle of Shanmuga, and he admittedly is 
the nearest surviving agnate of Shanmnga. 
The Plaintiff brought this suit on the 13th 
December 1909, to obtain a declaration 
that the sale of the 22nd November 1897, 
is void as against him as a icversioner. 
In lus plaint he /dated that his cause of 
action arose on the 22nd November 1897 , 
he was of full age in 1897, »but no expla- 
nation is given of the cause of the delay in 
bjingmg the suit He is a co-sharer m 
the Monza, and it appears to their Lord- 
ships that it would have been idle for the 
Plaintiff to have suggested, if he had given 
evidence in the suit, that ho did not know 
of the sale at the tune of the sale oi very 
soon afterwards The sale was effected 
by a registered deed. The other 91 De- 
fendants are persons whose titles to parts 
of the lands in question depend on the' 
validity of the sale ot the 22nd November 
J897, 

In the plaint it is alleged . — 

“ VIII. The small debt owed by the said 
estate could have been discharged by De- 
fendants Nos 1 and 2 from the surplus in- 
come of the said estate and from the out- 
standings due to it But without doing so, 
Defendants Nos l and 2 have, with the 
evil intention of causing damage to the 
Joversioner’s right and fraudulently and 
against law and justice, been making sepa- 
rate alienations, by way of sale, mortgage, 
etc , of the properties forming their respec- 
tive shares, having secretly received larger 
sums than those jmentioned in the particulars 
of payment se£ forth in the several deeds, and 
have been causing damage to the Plaintiff’s 
right 

“ IX. In like manner, the first Defendant, 
° n 22nd November 1807, intentionally sold to 
Defendants Nos. 3 and 4 her half-share of 


the entire properties mentioned in the 
schedule hereof and situate within the 
jurisdiction of this Court, for the low price 
of Its 5,300, of which a sum of Its 4,588-2-2 
wap directed in the deed to be paid towards 
the debt incurred by the original owner and 
Rs 711-13-10 was received in cash, and she 
executed the sale deed and had it registered. 
The said propel ties are woith more than 
Rs 15,000 Further, the sale, made as it 
was by the hist Defendant without the per- 
mission of the second Defendant, cannot be 
valid after the life-time of the first De- 
fendant Aecoulmg to Hindu law Bhe is 
not entitled to make such a sale ’’ 

The case which the Plaintiff endeavoured 
to make out at the trial was that the price 
for which the Defendant No 1 had in fact 
sold hey half of the onc-third share was 
Ks. 7,300, and that Rs 2,000 of that price 
w^as secretly paid to her by the Defendants 
Nos. 3 and 4 as an inducement to hereto 
sell her one-half of the one-third share to 
them. 

The witnesses who were called on behalf 
of the Plaintiff in suppoit of that case of 
fraud were not believed by the Subordi- 
nate Judge oi h\ the High (Joint Their 
evidence has not been i died upon in sup* 
port of tins appeal, and it may be taken 
that the charge of fraud had no foundation. 

The Subordinate Judge who tried the 
suit, found as fact that Its. 4,588-2-2 was 
employed in discharging debts of Shan* 
muga, and that to that extent there was 
a legal necessity for selling the moiety of 
the one-third share in the Monza With 
that, so far as it goes, the High Court and 
their Lordships agree. As to the sum of 
Rs. 711-13-10, the Subordinate Judge was 
not satisfied that the Defendant No. 1 was 
legally bound to pay the expenses of the 
marriage or that there w\as any necessity 
for raising money to the extent of 
Rs. 711-13-10 by selling the property. He 
^overlooked the fact that the Rs. 711-13*10 
merely represented the balance of the sale 
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price of Rs. 5,300 and that it was not to 


raise that Es 711-13-10 that the property 
was sold The High Court Judges weic 
of opinion that it might be accepted that 
the Rs, 711-13-10 had been required for 
the marriage of Shanmuga’s brother’s 
daughter. Eiom this conclusion their 
Lordships aie not prepired to differ, and 
the sale would not have been invalid no 
matter what may have been the purpose 
to which the Defendant No 1 applied that 
Rs. 711-13-10 The purchasers, Defend 
ants Nos 3 and 4, weie no/, bound to j-ee 
that the Defendant No 1 applied it to any 
particular pmjxise 

The Subordinate Judge came to the con- 
clusion that the Defendant No moieiv 
of the one-third shaie was, at the tune oT 
the sale, woith Its 12,100, and come- 
qu'ently that the Defendant No. 1 had sold 
it for less than half its value. He came to 
that conclusion paitly from the fact that 
the Defendants Nos. 3 and 4 had resold 
the lands which represented the moiety oi 
that one-third share for some Rs. 11,500 
The Defendant No 3 had been in l lie 
employment of Shanmuga and afterwanls 
m the employment of the Defendant No J , 
at and before ilvp ^late ol the sale, and 
neither of the Defendants Nos. 3 and 4 
had apparently any capital ; they obviously 
purchased the moiety of the one-thud 
share as a speculation, and they sold It 
bit by bit to the cultivating ryots, among 
whom it is reasonable to conclude that 
there was great competition to acquire 
lands suitable for cultivation The De- 
fendant No. 3, froln his having been m 
the employment of Shanmuga and ■altei- 
vvards in that of the Defendant No. 1, 
must have known all the ryots who would 
be competing for the purchase m small 
quantities of land suitable for cultivation. 
It is not reasonable to suggest that the 
Defendant No. 1 should have gone about 


endeavouring to find persons who would 
purchase her moiety of the one-third share 
in small quantities ; it was urgently neces- 
sary to satisfy the decree for sale which 
had been made. Although the Defendants 
Nos 3 and 4 bought the moiety of the one- 
third share as a speculation, the sale was 
a. genuine and not a sham sale 

The conclusion of the Subordinate 
Judge that Rs 12,100 was the value of 
the moiety of the one-third share was no 
doubt, as the High Court pointed out, 
largely based on a valuation which was 
made in 1892* by a Revenue Inspector of 
the one-third share which had belonged to 
Shanmuga m lus hfe-tnne That valua- 
tion was made by the Revenue Inspector 
for the purpose of ascot turning the stamp 
duty payable on a deed which related to 
that one-third share The valuation w T as 
not a valuation of a moiety of the one- 
third share , it w as a valuation of the whole 
one- third share, which the Revenue Ins- 
pector valued at Rs 24,200 As to that 
valuation the Subordinate Judge in his 
judgment said — 

“•I think that the valuation made by the 
Revenue Inspector in 1892 under Ex F 
1 ‘ Copy of statement showing the estimated 
value of lands'] should be accepted as 
correct According to this valuation the 
first Defendant’s moiety was worth 
Rs 12,100 This price would have been paid 
by a bond fide purchaser if the vendor — that 
is, the first Defendant — could confer on him 
an absolute title A prudent man will not, 
perhaps, go in for a transaction of this kind, 
and a widow desiring to part with her 
husband's lands partly for paying her hus- 
band's debts and partly for her private 
purposes will not certainly get the best 
price for it ” 

The “ private purposes ” to which the 
Subordinate Judge referred had reference 
to the balance of Rs. 711-13-10 of the sale 
puce of Rs. 5,800. The Revenue Inspec- 
tor in making that valuation was assisted 
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by two local men, the village munsif and 
an assistant karman . The Revenue Ins- 
pector valued each field, wet and dry, and 
each tree separately, with a total result of 
Rs. 24,200. That Revenue Inspector was 
not called as a witness, and there is 
nothing to explain on' what principle he 
valued, but the two local men who assis- 
ted him say that the valuation is correct. 
It appeals, however, from then evidence 
that no one on behalf of the Defendant 
No 1 was present when the \ul nation was 
being made, and that neither of the local 
men nor the Revenue Lihpeetoi asked the 
owners for any accounts* showing income 
and expenditure foi the pinpoM* of valuing 
the lands. One of those local men, giving 
his evidence on the 12th April 1912, 
twenty ycais after the valuation was made, 
said in i c-examination — “The land lias 
become dear and theic are many tenants 
competing The Revenue Inspector 
vei bally asked the ryots about the pi ice 
of lands.” The “price of lands/’ 
What puce? The price which competing 
cultivating ryots would give tor small 
portions of land adjoining oi near to tlieir 
holdings, or the price which the Lfliyer of 
an area representing the one-thud share 
of the Mouza would give? How would an 
ordinary ryot know anything about the 
price which a man would be likely to give 
for an area of land representing the oney- 
third share of the Mouza? 

Their Loidslups agree with the learned 
Judges of the High Court that it/ would be 
easy to attach an exaggerated importance 
to that valuation as a piece of evidence in 
the case. As those learned Judges ob- 
serve in their judgment, the price “at a 
private sale of a considerable extent of land 
purchased in lump would depend not’ so 
much on the valuation of its component 
parts, calculated on a regular scale, as on 
the need of the vendor for money and ttie 


competition for lands in that locality at 
the time of ih£ sale.” It would be inter- 
esting to know what the Revenue 
Inspector would have said had he been a 
witness in this suit and been cross-ex- 
amined as to Ins knowledge, if any, of 
tlie prices paid for similar areas of similar 
lands in that district. 

At the time of the sale the Defendant 
No 1 was living with her father at Idakal. 
At the hearing of tins appeal their Lord- 
ships were informed that the father of the 
Defendant No 1 was a village munsif . 
Whether Ife was a village munsif or not, 
there is nothing to suggest that he was 
not a respectable man who would give 
impartial advice to his daughter, and it is 
prov’ed that he arranged the sale It is 
fan to assume that he arranged the sale 
for the best price which was in hisr opi- 
nion obtainable. As the Judges of the 
High Couit point out, “ No obvious motive 
is appaient for the fiist Defendant to wish 
to benefit the third and fourth Defend- 
ants, who are notVelated in any way to 
her.” They also observe : “The fact 
that the vendor in this case was a widow 
would tend rather to low values (prices) 
being obtained owing to the risk of litiga- 
tion which mtcndft)£* purchasers might ap- 
prehend.” They also refer to some other 
transactions relating to lands, from which 
it might be inferred that the price obtained 
by t lie Defendant No. ] for the sale of the 
22nd November 1897, was under the cir- 
cumstances a reasonable price ; and they 
say . “ The increased values (prices) ob- 

tained m recent, years on the shares of 
both the widows appear to be commen- 
surate wnth the natural rise in prices that 
has obtained generally m recent years in 
this Presidency.” In conclusion, the 
learned Judges of the High Court stated : 
“We are of opinion that the Plaintiff 
failed to prove that the price realised under 
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Ex, A (the sale deed of the 22nd November lun e know n all about the sale in 1897, did 
1897) was an improper pried or that it in - not bring his suit to challenge the validity 
dicatcd that the Defendants Nos. 3 and 4 of that sale until the 13th December 1909. 


were not bond fide purchasers. ” 

The Pligh Court by its decree dismissed, 
the suit, and from that decree this appeal 
has been brought 

At the healing of this appeal it was, on 
behalf of the Plaintiff f Appellant), con- 
tended that Shaninnga was a wealthy man 
when he died and the Defendant No. 1 
could have been under no necessity to sell 
the moiety of the one-third share, and that 
she, as his wuhnv, should luitfe paid the 
Ks. 4,588-2- 2, out of the personal property 
winch he left at his death and not by a sale 
of the immoveable propeitv. As to that 
contention, the short answer is that there 
is no reliable evidence that at his death 
Shamnuga was a wealthy man or left per- 
sonal property out of which lus debts 
could have been paid ; there are some 
vague statements of witnesses that he had 
been a wealthy man. He died on the 15th 
January 189*2, and he* had been borrow- 
ing money on a mortgage on the 25th May 
1879, and further money on a hypotheca- 
tion bond on the Gth November 1888, and 
he died lea\ing those debts unpaid, and it 
was to satisfy the dfbjtff secured by those 
mortgages that the Defendant No. 1 sold 
her moiety of Hie one-third share m the 
Mou/a. In their Lordships’ opinion there 
w*as necessity in law and m fact for the 
sale of the moiety of the one-third share. 
They are much impressed wuth the fact 
that it was on the advice of her father that 
the Defendant No. 1 accepted Rs. 5,300 
as the price of her moiety of the one-third 
share, and with the fact that she had no 
apparent motive for benefiting, to her own 
loss, the Defendants Nos. 3 and 4 by 
selling to them her moiety of the one- 
third share at an under-value. It may be 
observed that the Plaintiff, who must 


The Plaintiff’s contention relating to the 
Its 711-13-10 w*as again put forward in 
this appeal; their Lordships need not re- 
peat what (hey have already said on that 
subject 

Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs 

Solicitor . Mr . John Jossehjn for the Ap- 
pellant. 

Solicitor Mr. Douglas Grant for the 
Respondent 

Cr D M. 

[ORDINARY ORIGINAL GIVIL JURISDICTION.] 
No. 165 of 1920 

’ Be : Dinaium Somani 
Greaves, J. and ors., Insolvents, 

J923, Brim Bahadur Sing 

9, January. ChjlTRI and anr , 

Applicants. 

Pimdency Towns Insolvency Act (III of IDO 1 ) ), 
sc(s ifl, 90 (1 ) — lira mi nation of in t nesses undo see. 
30— Jurisdiction of lhgh (Joint to summon witnesses 
it bid mg outside Calcutta and more than 100 miles 
away —Civil Procedure Code (Act V oj 1908), Or. 
10, r 19. 

Under sec. 36 of the Presidency Towns 
Insolvency Act, the Registrar in Insol- 
vency ordered two persons to attend before 
h'm for their examination . On their ap- 
plication to set aside that order on the 
ground that the order should not have 
been made as they resided more than 200 
miles from Calcutta: 

Held — That the High Court has power 
under sec. 36 to summon before it per- 
sons who reside at a greater distance 
than 200 miles. Proper travelling and 
other expenses should , however , be 
paid and so far as possible the conveni- 
ence of persons requited to attend should 
be* considered. 
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This was an application to set aside an 
order, dated the 38th August 1922, 
by the Registrar m Insolvency, under sec. 

30 of the Insolvency Act, for the examin- 
ation of the above-named applicants made 
on the application of Sadiram Cliandan- 
mall, a creditor of Insolvency. 

In certain Insolvency proceedings the 
Registrar in Insolvency ordered the appli- 
cants to attend before him to be examin- 
ed regarding the insolvents, their dealings 
and properties and to produce some books 
of account and a mortgage executed by 
the insolvents in their favour. The appli- 
cants applied to tho Court for exemption 
from attendance on two grounds : that 
the order should not have been made as 
the applicants reside moie than ‘200 miles 
from Calcutta and that they were not paid 
tiavolhng and boaiding charges. 

Mr. 8 N Banerjre, Counsel appealed 
for the Applicants. 

The Judgment of the Cimirti was us 
follows : — 

Greaves, J. — This is an application by 
two persons to set aside an older for then 
examination under sec 30 of the Presi- 
dency Towns Insolvency Act made on the 
18th August 1922. By the said order, 
which was made at the instance of ,a 
creditor who had proved his debt and in 
the presence of the Official Assignee, the 
applicants were oidcred to attend before 
the Registrar in Insolvency on the 1 4th 
September 1$22 to bo examined regard- 
ing the insolvents, their dealings and pro- 
perties and they were required to produce 
their books of account for the year 1920 
and a mortgage executed by the in- 
solvents m their favour on I he 4th Decem- 
ber 1920. The applicants in fact attend- 
ed before the Registrar in pursuance of the 
order on tho 14tli September 1922, when 
the matter was adjourned until the 30th 


November The applicants thereupon 
retuined to Daijceling where they 
reside, and came down again to Calcutta 
on the 20th November, one of them was 
attacked by fever on the 23rd Novem- 
ber and they both returned to Darjeeling 
on the 20th of that month. The applica- 
tion is based on two grounds, (1) that the 
order should not have been made as the 
applicants icsidc more than 200 milcB 
from Calcutta, (2) on the ground that they 
were not* paid travelling and boarding 
charges. The second gioimd lias not 
been pressed. So far as tho first ground 
is concerned the applicants rely on -sec 90 
(7) -of the Insolvency Act and on Or. 10, 
r. 19 of the Code of Civil Procedure. 

Sec 90 (1) piovides that m proceedings 
under the Act the Court shall have the like 
powers and follow the like procedure as 
it has and follows in the exercise of its 
Ordinary Original Civil Jurisdiction with 
the proviso that iibtlnng in the sub-section 
is in any way to limit the jurisdiction con- 
ferred on the Couit under the Act. Or. 10, 
r 19 exempts a witness fiom personal 
attendance unless he resides within the 
local limits of thb f Court’s Original Juris- 
diction or within 200 miles with the limi- 
tation therein provided. 

Sec. 30 (2) of the Insolvency Act pro- 
vides that the Court may, on the applica- 
tion of the Official Assignee or of any 
creditor who has proved his debt, at any 
time after an order fer adjudication has 
been made, summon bcfoie it the insol- 
vent or any person known or suspected lo 
have in his posrxs.-ion any property belong- 
ing to the insolvent or supposed to be in- 
debted to the insolvent or any person 
whom the Court may deem capable of 
giving information respecting the insol- 
vent, his dealings or property. 

A perusal of the sub-section makes it 
clear that the person to be summoned 
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does not, at any rate in all cases, fall 
within the category of an ordinary wit- 
ness to whom the provisions of Or. 16 re- 
late. It deals rather with the discovery 
and recovery of property than with the 
ordinary testimony which a witness can 
give, and the proviso to sec. 90 (1) of the 
Insolvency Act makes it clear that it was 
not intended to fetter the Court m the 
exercise of its jurisdiction under sec. 36 
by any limitation imposed by the Code of 

Civil Procedure. • 

I think the contention of the applicants 
is not well founded and that the Court has 
power under sec 36 to summon before it 
persons who reside at a greater distance 
than 200 miles. I need hardly add that 
proper travelling and other expenses 
should be tendered and that so far as pos- 
sible the convenience of persons required 
to attend should be considered. 

As the application fails the applicants 
must pay the costs. • 

Messrs. Manuel Agarwalla <1 Co., 
Solicitors for the Applicants. 

Mr. S. K. Dutt, Solicitor (of Messrs. K. 
K. Dutt d Co.) for the Creditor. 

J. N. R. /ipphcation rejected. 

[CIVIL? APPELLATE JURISDICTION.] 

Appeals prom Appellate Decrees 
Nos. 1655 and 1747 OF 1920. 
Mookkrjeb, J. Baja Satifrasad 

Cbotzner, J. Garga and anr., 

1922, Plaintiffs, Appellants, 

Heard, 12 and • «. 

13, June. Kalipada Das and 
Judgment, anr.. Defendants, 

7, August. Respondents. 

Rent mit — Joint Mitakshara family — Suit for 
rent by managing member, without making infant 
co-parcener party, if maintainable — Party— Bengal 
Tenancy Act (VIII of 1885), *ec. 183, not applic- 
able to rent mit— CM Procedure Code (Act Y of 
lmfOr. 1, rr, 1 and 8. 


Where the Plaintiffs , who were two 
biothcrs governed by the Mitakshara 
School of Hindu lau\ instituted a rent suit 
without joining their infant sons as parties 
thereto : 

Held — That the Plaintiffs as managing 
members were competent to maintain the 
suit for the entire rent. 

A suit for rent instituted by the manag- 
ing members of a joint Mitakshara family 
will not necessarily fail , merely because 
the infant co-parceners have not been 
placed on the re'eord as joint Plaintiffs or 
pro forma Defendants. 

See 1SS of the Ptcngal Tenancy Act has 
no application to the institution of a suit 
for rent, but the matter is to be determined 
with reference to the general principles of 
hgal procedure. 

The principles underlying the recogni- 
tion of the representative character of the 
manager of a joint Mitakshara family dis- 
cussed and case-law reviewed. 

♦ 

Tins was an appeal preferred on the 
5th July 1920 from a decision of K. K. 
Sen, Esq , Additional District Judge, 
Midnapur, dated the 19th March 1920, 
modifying that of Babu Baroda Prasad 
llov, Subordinate Judge, Midnapur, dated 

the 22nd December 1917. 

• 

The facts of the case are as follows : — 

The Plaintiffs, who are two brothers 
governed by the Mitakshara law', sued the 
Defendant for arrears of rent. The suit 
was laid at a claim for Its. 2,526 and odd 
for ai rears of rent, cessos and damages 
for 2 annas 5 gds. last of 1322 and for 
1323 in respect of a tenure of 731 bighas 
and 3 kattas of land at an annual rental 
of Rs. 1.694-14 as. held by the Defendant 
under the Plaintiffs in Jalpai Mahal Tam- 
luk Touzi No. 2639 of the Midnapur 
Collectorate. The Plaintiffs own twelve 
and a half annas share in the zamindari 
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and are putnidars under the proprietors of 
the remaining three and a half annas share, 
and consequently the Plaintiffs are the 
immediate landlords of the Defendant. 
The smt was instituted on the 12 th De- 
cember 1916 in the Court of the Subordi- 
nate Judge of Midnapur. Previous to the 
institution of the suit^ a son was born to 
the Plaintiff No. 1 on the 16th November 
1916, and after the institution of the suit 
a son was born to the Plaintiff No 2 on 
the 15th April 1917 

The defence, inter aha , was that he did 
not hold one tenure as alleged, but held 
two tenures, one of 722 bighas and 3 
kattas of land and another of 9 bighas of 
land. On the 28th February 1917 the 
Defendant filed an additional written 
statement contending that the suit could 
not proceed inasmuch as the minor son of 
the Plaintiff No. 1, born on the 16th 
November 1916, had not been joined as a 
co-Plaintiff On the 20th December 1917 
lie filed a supplemental v written statement 
objecting that the suit could not piocced 
as the minor son of the Plaintiff No 2, 
hoi n on the 15th April 1917, had not been 
joined as a eo-Plaintiff. The Defendant 
further contended that the names of the 
minor sons not having been registered 
under the Land Registration Act, the suit 
was not maintainable by the Plaintiffs. 

The learned Subordinate Judge of 
Midnapur who tried the suit held that the 
Plaintiffs were competent to maintain the 
suit without joining their minor sons as 
oo-Plaintiffs, and decreed the suit. He, 
however, found that the Defendant held 
two tenures as alleged by him and not one, 
and as to the question of damages held as 
follows : — u As the suit cannot b© taken 
as a rent suit because two tenures taken as 
one are subject-matters in the suit, T find 
that the Plaintiffs cannot be allowed 
damages under the Bengal Tenancy Act 


I shall allow interest at 12 per cent, per 
annum over the arrears due from the 
dates of default. ... It is therefore or- 
dered that the suit be decreed in part for 
Rs. 2,248-9-3 with costs m proportion.” 

In regard to the issue as to whether the 
Plaintiffs only could maintain the suit 
without joining their minor sons as co- 
Plaintiffs, the learned Subordinate Judge 
held as follows : — 

“I therefore hold that the family of 
the Plaintiffs that is admittedly govern- 
ed by the Mitakshara School of Hindu law 
had three members instead of two at the 
time the suit was instituted. There can 
be no doubt that the Plaintiff No Vs son 
became • jointly interested in everything 
belonging to the Plaintiffs with his birth 
and I am unable to agree with the learned 
pleader for the Plaintiff m his contention 
that the Plaintiff No. Vs son is not a 
necessary party to this suit because when 
the cause of action for this suit arose lie 
was not in existence •Under Or. 22, r 10 
fhe son of the Plaintiff No. 2 might be 
made a co-Plamtiff with the Plaintiffs a? 
being jointly interested m the arrears of 
rent with his birth. . . . Accenting to 
the Mitakshara law the £ons of the Plain- 
tiffs appear to me to b& jointly interested 
with their fathers in the property and the 
unrealised ai rears of rent that fell due 
before their bntli. But I think that the 
learned pleader for the Plaintiffs is right 
in contending that according to the cir- 
cumstances of the present case the Plain- 
tiffs may be taken as acting as managers 
on behalf of themselves and their minor 
sons, and that the suit should not be 
thrown out because the infants have not 
been brought on the record as co-Plaintiffs. 
I follow the principle laid down m the case 
of Krishna Jivan Tewari v. Bishnath (39) 
# and the rulings quoted therein* This 
(M» I. U B 34 Alt 615 (1912). 

43 
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issue is also decided in Plaintiffs' favour 
and flie suit is found to be maintainable 
at the instance of the Plaintiffs only.” 

On appeal by the Defendant, the learned 
Additional District Judge held that the 
Plaintiffs could not maintain the suit for 
the entire rent in the absence of their sons, 
but he decreed the claim in respect of 
twelve and a half annas share, inasmuch 
as the Plaintiffs had been registered under 
the Land Registration Act as proprietors 
in respect of that share Both the Plain- 
tiff s and the Defendant preferred second 
appeals (Nos. 1747 of 1920 and 1655 of 
19 JO respectively) against the decision of 
the learned Additional District Judge. 

The following portion of the judgment 
of the learned \dditional District Judge 
*\}ill he found material to this report 

“DireetK the son of the first Plaintiff 
vwts horn, he was interested in every pro- 
p:ity including icnts due to the family 
and thii suit should ha\e been brought 
by the two Plaintiffs and tins son, and 
wlicn a son was born io the second Plain- 
tiff dining the j.cvndeno\ of the suit, this 
son should have been joined us a co-PJaui- 
tiff unde? O] 22, r. 10, C. P. C. This has 
not been done/ ‘/The learned Judge, how- 
ever, thought that the two Plaintiffs should 
be considered to have brought the action 
as managers on behalf of themselves and 
Iheir sons as Plaintiffs. In this view [ 
am unable to agree. They did not des- 
cribe themselves as such in the plaint and 
there is nothing to shew that they sued on 
behalf of the squb also. The case of 
hmhna ^ Bwhnath (?&) relied on by the 
learned Judge has not, to my mind, anv 
application to the present suit. The case 
of Ilanhar Pcrshad v. Mathura Lai (37) 
appears to lie clenily in point. There 
)t was htld that even the manager 

>87) 8C U. 26« (lftCW), 

(39) 1. L. 8. 34 All 6 lfi (1913). 


ot a Mmmmra family could not si 
tor rents without joining the othe 
members as parties^ I hold that th 
Plaintiffs were not entitled to a drcn> 
for the entire rents and could not main 
tain the suit in the absence of the firs 
Plaintiff’s son at least. 

“The learned pleader for the Respond 
ents have tried to support the decree of tli 
lower Court on the ground that the tvv 
Plaintiffs were the registered propnetoi 
and under sec. 60 of the Bengal Tenanc 
Act, they could recover the entire rent T 
appears, however, that the two Plaintiff 
have claimed for rents partly as propreloi 
and partly as putnidars. The D Regish* 
shews that they are registered in respec 
of twelve and a half annas share of tin 
estate. They are thus entitled to a dccrei 
for rent in respect of this share Tin 
claim in respect of the rest (three and i 
half annas share) which is for a puln 
must be disallowed since there is nothin; 
to shew what is the extent of ili C interns 
of-the two Plaintiffs and wbal of their >on 
therein. The appeal is allowed The d" 
cree of the lower Court is modified to tin 
extent as directed above.’’ 

Dr. Dwarkanath Mitter (with him Bnbt 
Probodh Chandra Chatterji) for the Ap 
pellants in S. A. 1717 of 1920, and foi flu 
Respondents in R A. No. 1655 of 1920 

S. A. No. 1747 of 1920 — The suit mr 
for arrears of rent due to the Mahisruh 
Raj. Two infant song born to the Plain 
tiffs were not joined as parties to the smf 
The question is whether the father in <i 
joint Mitakshara family is competent tc 
maintain the suit for Tent on behalf of 1m 
infant son. I submit the suit is maintain- 
able. The act is beneficial to the infant 
and the decree is binding on him. The 
manager of a joint Hindu family so effec- 
tively represents all other members of tin 
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family that the family as a whole is bound 
|>v his act. 

Refers to Jogendra Deb v. Fanindra Deb 
(J) and Kishen Prasad v. Harnarain (5), 
where the suits were carried on in the 
name of the managing member alone. 

A suit for arrears of rent is outside the 
'-cope of sec. 188 of the Bengal Tenancy 
\cl. Pramada Nath Roij v. liamani 
luinla Ray (1). 

The cases of Sati Prasad v. Radhanath 
<-> and Satiprasad v. Sanatan (8) are 
distinguishable as there was a statutory 
I'.n under sec 188, Bengal Tefianey Act. 

Refers to Krishna v Bishnalh (39). 

The rent accrued due before the sons 
"eie bom and so the suit would he at the 
iiet.mee of the Plaintiffs 

\1 any rate, the Plaintiffs ought to be 
'Honed to amend the plaint and add the 
ml.mt sons as co-Plamtiffs. 

S A No J f 55/5 ol 19-20 — The Plaintiffs 
■no i i -g i stored proprietors and under sec. 60 
"t (lie Bengal Tenancy Act, they are en- 
titled to reco\er the entire rent. Refers 
to N/lmadhub Patra v Ishan Chandra 
s "din (53) and Bhupendra Narain Dutt v. 
Vanmotho Nath Mitter (54). 

Rabii Mahendra Nath Roy (with him 
Habu Gopendra Nath Das ) for the Res- 
pondents in S. A. No. 1747 of 1920, and 
for the Appellants in S. A. No. 1655 of 
1920. 

•">. A. No. 1747 of 1920. — I submit that 
1,1 a suit for rent all the members of a 

tl) L. R. as I. A. 78 ! i. c. I. L. R. 85 Cal. 

881 ( 12 0. W. N, 249 i 7 0. L. J. 189 

0007). 

(2) 16 0. L J. *27 (1914). 

(3) 25 0. W. N. 8R (1020). 

(4) 14 M. I A. 887 (376)i 17jW.|R. 10408671. 

(6) L. B. 88 I. A. 45 : a. o. I. L. R. 88 All. 

272) 15 O. W. N. 821 (Mil). 

(29) 1. L. R. 84 AD. 615 (1912). 

(63) t. L.R, 25 CW. 7870898-, 

41 Ind Cm, 659. 


Hindu Mitakshara’family must join as 
Plaintiffs. The infant tons not having 
been joined as co-Plamtiffs, the piesent 
suit is not maintainable and must fail. It 
is not a question of evading payment of 
rent. The real question is whether the 
present suit is at all maintainable. 

Refers to Mir Tapura Hosscm v. Gop\- 
narayan (35), Hanhar Prasad v Mathura 
Lai (37), Rati Prasad v. Radhanath (2; 
and Nepal Chandra Ghosc v. Mahendra 
Nath Roy Chowdliry (55), S C. Sen’s 
Bengal Tenancy Act (4th Edn ) at p. 608, 
where the point is discussed. 

The case of Bhola Ray v. Juny Bahadur 
(3-4) is distinguishable. 

In the plaint, the Plaintiffs are not de- 
scribed as managers. Plaintiffs ought not 
to he allowed to amend the plaint because 
they pers'sted in not joining the infant 
sons even attei the < hjeehon had been 
taken m the \v i it'cn statement. No 
amendment ought to he allowed at this 
stage ; the claim is now "barred by limita- 
tion. 

The argument that rent accrued due 
before the birth of the sons has no sub- 
stance , because the moment the sons wore 
born they acquired an mferfest m the estate 
including the arrears. 

S. A. No. 1655 of 1920 — Refers to sec. 
60«of the Bengal Tenancy Act and sec. 78 
of the Land Registration Act The word 
“rent” in sec. 60, Bengal Tenancy Act 
refers to the whole rent and the suit must 
be instituted by all persons entitled to the 
Whole rent. The suit ay found by the first 
Court and not displaced by the lower Ap- 
pellate Court is in respect of two tenures. 
So the decree not having the effect of a 

i2) 16 0. L. 3. 42 7 (1914). 

(84) ' 19 0. L, 3. 6 (1913 

(85) 7 0. L. J. 251 (860, (1907). 

* < 87 1 8 0. L. J. 238 (1903). 

(55) I. U % 81 CM, 707 (1908\ 
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rent decree, sec. 60 of the Bengal Tenancy 
Act has no application. The Plaintiffs’ 
claim is liable to be dismissed in its en- 
tirety. 

The Judgment of the Couet was as 
follows : — 

Mookebjee, J — These two appeals are 
directed against the decree m a suit for 
arrears of lent The Defendant holds a 
tenure in the zamindari mahal Tamluk 
situated m the District of Midnapur. The 
Plaintiffs, who are two brothers governed 
by the Mitakshara law, own twelve and 
a half annas share m the zamindari and 
aie putmdars under -the proprietors of the 
remaining three and a half annas share. 
•The Plaintiffs are consequently the imme- 
diate landlords of the Defendant as a 
tenure-holder, and as such they instituted 
flic present suit oil the 12th December 
1916. for lecovery of arrears of rent, due 
from him On the 12tli February 1917, 
the Defendant filed a written statement, 
setting forth various objections to the 
claim On the 28th February 1917, he 
filed an additional written statement, con- 
tending that the suit could not proceed, in- 
asmuch as the minor son of the first Plain- 
tiff, born on the 16th November 1916, had 
not been joined as a co-Plaintiff. On the 
20th December 1917, he filed a supplemen- 
tary written statement, objecting that the 
suit could not proceed as the minor son 
of the second Plaintiff, born on the 15th 
April 1917, had not been joined as a co- 
Plaintiff. The trial Court held that the 
Plaintiffs were competent to maintain the 
suit without joining their minor sons as 
oo-Plamtifffl, and, after dealing with the 
objections on the merits', decreed the 
claim in part. Upon appeal, the District 
Judge held that the Plaintiffs ecruld not 
maintain the suit for the entire refit in the 
absence of their sons, but he decreed the 


claim in respect of 12 and a half annas 
share, inasmuch ae the Plaintiffs had been 
registered under the Land Registration 
Act as proprietors in respect of that share. 
Both the parties were dissatisfied with this 
decree. The Plaintiffs have appealed 
(No. 1747 of 1920) on the ground that they 
were competent to maintain the claim for 
the entire rent as managers of a joint 
Mitakshara family, even though their 
minor sons were not brought on the re- 
coid The Defendant has appealed 
(No 1655 of 1920) on the ground that sec. 
60 of the Bengal Tenancy Act had been 
misconstrued and misapplied by the Dis- 
trict Judge and the claim should have been 
dismissed in its entirety. We shall con- 
sider first the appeal preferied by the 
Plaintiffs. 

It may be obseived at the outset that 
the Plaintiffs, who are iuembeis of a joint 
Mitakshara family, are joint landlords 
within the meaning of the sec 188 of the 
Bengal Tenancy Act, which provides that 
where two or more persons are joint land- 
lords, anything which the landlord is, 
under the Act, required or authorised to do, 
must be done, eithei by both or all those 
persons acting together, or by an agent 
authorised to act on behalf of both or all 
of them. This provision has no applica- 
tion to the institution of a suit for arrears 
of rent, which is not something that the 
landlord is required or authorised to do by 
the Bengal Tenancy Act; see Pramada 
Nath Bay v. Ramani Kanta Ray (1) 
This renders inapplicable the decisions in 
Sati Prasad v. Radhanath (2) and Sabt- 
prasad v. Sanatan (3) where, in cases in- 
stituted by the present Plaintiffs, it was 

(1) L. E. 86 I. A. 78: >. C. I. L. R. 86 Oal. 
881 ; » 0. W. tf. 249i 7 0. L. J. 189 
<lfc>7). 

(8) 16 0. U 3. 417 (10141. 

18) 86 0. W. 9, 08 (1080). 
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ruled that sec. 188 governed a suit 
for alteration of aent on alteration of 
area under sec. 52 and a proceed- 
ing for settlement of fair and equit- 
able rent under sec 105. The case 
before us, which is not subject to the 
operation of sec. 188, must consequently 
be determined w itli reference to what Sir 
Arthur Wilson called, ‘‘the general prin- 
ciples of legal piocedure,” m Pramada v. 
Ramani (1). 

The proposition tint m suits relating to 
transactions affecting a joint Hindu family 
all the members theiectf need not always 
be joined was f oie-sliadowed by Sir 
James Col vile m Jogcndra Deb v. 
Famndra Deb (J), when lie observed that 
cases sometimes occur “wherein the in- 
terest of a joint arid undivided family 
being in issue, one member of that family 
lias prosecuted a suit or has defended a 
suit, and a deciee has been made, m that 
suit, which may aiteiwards be considered 
as binding upon all the members of the 
family, their intei est being taken to have 
been sufficiently represented by the painty 
in the original suit “ This assumes that 
m respect of the subject-matter of the liti- 
gation, the members of the family had no 
conflicting interests inter se. This prin- 
ciple has been reiteiated by the Judicial 
Committee in two recent decisions. & 
Kishen Prasad v. Haruaram (5), where the 
Judicial Committee reversed the decision 
of the Allahabad High Court in Shamrathi 
Singh v. Kishan Pershad (6), Lord Robson 
observed as follows : — 

“ The Indian decisions as to the powers 
of £he managing members of an undivided 

(1) L. R. 85 I. A. 78 : «. c. I. L. R. 86 Cal. 
881 { 12 0. W. N. 249 1 7 C. L. J. 189 
119071. 

(4) 14 M. I. A. 887 (378) : 17 W.lR.'lOi (1867). 

(6) L, R. 88 I. A. 46 : a. c. I. L. R. 83 All. 
272 1 16 C. W. N. 821 (1911). 

(6) I. U R. 29 A. 811 (1907) 


Hindu joint family are somewhat conflict- 
ing. It is, however, clear that where a 
business like money-lending has to be 
carried on in the interests of the family 
as a whole, the managing members may 
propei ]y be entrusted with the power of 
making contracts, givifig receipts, and 
compromising or discharging claims ordi- . 
narily incidental to tlio business. With- 
out a general power of that sort, it wonld 
be impossible for the business to be carried 
on at all.” 

Again, .in Shoo Sankar v. Jaddo Kumar 
(7) where the Judicial Committee affirmed 
the decision of the Allahabad High Court, 
in Jaddo v. Sheo Sankar (8) Lord Moulton 
observed as follows *'• — 

“ There seems to be no doubt upon the 
Indian decisions, fiom which their.Lord- 
ships see no reason to dissent, th&t there 
are occasions, including foreclosiue suits, 
w lien the managers of a joint Hindu 
family so effectively repiesent all other 
members of the family that the family as 
a whole is bound It is quite clear from 
the facts of this case and the findings of 
the Courts upon them that this iB a case 
where this principle ought to be applied. 
Theie is not the. slightest ground for sug- 
gesting that the managers of the joint 
family did not act in every way in the in- 
terest of the family itself. ’ ’ 

These pronouncements by the Judicial 
Committee weaken the effect of the deci- 
sons in Bal Kissen v. Topeswar (9), Lala 
Sura] Prasad v Golab Ghand (10), Debi- 
prasad v Dharamjit (11) and Biswanath 
Pershad v. Jugdip Narain (12) which had 

(7) L. R. 41 I. A. 216 : 8. o. I. h. R. 86 AU. 

888(18 0. W. ». 968(1914), 

(81 T. n. R. 33 All. 71 (19101. 

(9) 17|0. W. N. 219 : •. O. 16.0. L, J, 440 (1911). 

(10) I. Ii. R. 28 Oal. 617 (1901). 

(11) I. h R. 41 Oal. 727 (1914). 

(12) I. L. R.40 Oal. 842: a. c, 17 0. W. N 

1026(1912). 
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already been doubted by thq Full Bench 
m Bnjnandan v. Bidya Prasad (13), name- 
ly, that all the co-parceners are necessary 
parties to a suit on a mortgage of joint 
family property, so that if a decree is pass- 
ed m such a suit without their being joined 
as parties the decree is not binding on 
them, and they are entitled to sue for de- 
claration that then interests are not bound 
‘thereby. The opinion expressed by the 
Judicial Committee, namely, that wheie 
a suit is brought on a mortgage by or 
against a manager of a joint Hinjlu family 
in his repiesentative capacity, the other 
membeis of the family are not necessary 
jiartics to the suit, which will consequently 
not fail by reason of their non-joinder, 
harmonises with the nde enforced in 
Allahabad in IlunlaJ v Mun man (14), 
Madanlul v Kvsxc n Singh (15), m 

Madras in Sheikh Ibrahim Tharagan 
\ Hama Atyar (16) and ill Patna 
in Abdul \ Sibbtl 1 1 7 ) , Baji Nath 
Dalip (18), Muhammad t S a dik v. Khcdan 
L all (19), Girwar \ . Makbunnessa (20) 
and Raghunandaii \ Parmrswar (21). In 
Bombay a similar lesult has been reached 
by a cncuitous process, for although it has 
been held that all the ^o-parccners are 
necessaiy parties to 5 suit brought on a 
mortgage by or against the manager, the 
decree m a suit, not so constituted against 
all the members, but brought against the 
manager alone in his representative 
character, when executed, passes the in- 
terest of the other to-; jammers also in the 
property, though the sale may be avoided 

(181 I. L R. 42 Cal 1068 *F, B.) (1015). 

(14) T. L. R. 31 All. 540 (F. B.) (1912). 

(15) 1. L. R. 34 All. 672 (1912). 

(16) I. L. R. 35 Mad. 686 (1011), 

(17) 2 P L. T 672 

(18) [3020] Pat. 281 , IP. L. T. 682. 

110) 1 P. L. 3 . 164 j 2 P. L. W. 365 (1016). 

(20) 1 P. L J 468 (1916). 

(21) 2 P. L. J, 206 (1017) 


by them on the ground that they ivere 
not liable for the debt contracted bv the 
manager; see Ram Chandra Naram v. 
Shripatrao Dharamjit (22), Lax man Nil- 
kani v Vinayak Keshav (23), Chimiana v. 
Sada (24), Ham Krishna v. Vinayak Narain 
(dP and Madhu Sudan v Bhau Atmaram 
(26) Idie true position is tersely put by 
Benson and Sundaia l\er, JJ., in Sheikh 
Jbiahun Tharagan v. Hama Aiyar (16). 

“ The ordinary lulc i j doubt is that all 
poisons in whom the light to any lclief 
exists should be joined as Plaintiffs. But 
this rule is not «</ i.mvvisal application. 
The language of s<*c 26 of the Civil Pro- 
oothue Code, 1882. con expanding 1o Oi 1, 
i 1 , ol (he present Code, is ‘ that all per- 
mj"s may be joined in one suit as Plain- 
till- m whom tl e nghl to any idiot 

k alleged to e\a;t, alietl’ei j 'inf- 
ix . seveiallv, oi m the altemali\e . 

See 30 of the Code of ly82, correspond- 
ing to ()i. l,i.B, lavs down the general 
rule ot procedure wheie one or more per- 
sons wish to sue on behalf of or for the 
benefit of themselves and other persons 
having t]ie same interest in a suit. But 
it cannot, in our opinion, be laid down 
that in no case has a person a right to 
sue on behalf ot himself and others, 
where the procedure laid down in sec. 80 
is either not applicable or has not been 
t.iKen advantage of. There are several 
statutory exceptions to the rule, and there 
is no reason why there should not be other 
exceptions based not on any legislative 
piovisiou but on the substantive law ap- 
plicable to the parties. The judgment of 
the Judicial Committee in Kishen Pra- 

(16) I. L. R, 85 Mad. 686 at p. 691 (1911). 

(22) I. L. R. 40 Bom. 248 (10161. 

>23) 1. t. R. 40 Bom. 829 11916». 

(24) 12 Bom. I*. R. 811 (1910), 

126) L L. R. 34 Bom. 864 (1910), 

(26) 16 Bom. P.R.96 (1012), 
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sad v. Harmrain (5), already referred to, 
shows that the case of the manager of a 
Hindu family is such an exception/’ 

This view does not militate against the 
decisions of the Judicial Committee in Bal- 
want Singh v. Rockwell Claney (27) and 
Ganesha Row v. Tulju Ram Row (28). 
In the first case, Sri John Edge held that 
a mortgage by the cld^i of two brothers 
was void as against the minor younger 
brother, even though the mortgage was for 
discharging the fathoi's debts, inasmuch 
as the elder brother did not profess to re- 
present the younger brother in the tran- 
saction, and acied on Iiib assumed position 
ay absolute owner In the second case, 
Mr Ameer Ah held that where a minor 
co-parcener has m fact been joined as a 
pailv to a litigation, represented by the 
manager as Ins guardian ad Utem , leave 
ol the Com t in accoi dance with the statu- 
te! y procedure is essential to the validity 
of a conipiomm* b\ the manager on 
bt half of the minor, see Vpcndia Nath 
\ Stub human (20) On the other hand, 
the Judicial Committee held in Gulah 
S’Hfjh \ Raja Seth (lohuld* a (30i, that a 
manager would be acting wdlun hiy powers 
and authority, if, in older to save the 
heavily encumbered joint family estate, he 
placed the same under the charge of the 
Court of Wards It is, we think, fairfy 
obvious that even if we assume, contrary 
to the opinion expressed m Daya Shan - 
lar v. Hub TjuI (3J), that the manager of 
a joint family cannot, as a univeisal rule, 

<5 b. R. as l A 15 s c. I. L, R. 88 All, 
27? 15 0 w N. *21(1911 
*27) J t , ft. ^ 1. A. 10 » f*. c. r. L. R. 34 All 
290 1 10 C. W N, 1 77 <1912*, 

2 Hi b R. 40 r. A. H2 : p. c. I. L. R. 86 Had. 

295 1 17 0. W. N 7*5ll913). 

29' 23 0. W. N. 634 1918. 

1 80, I.. R. 40 I. A. 117 * «. c. I. L. R, 40 (Jal. 

784. 17 O, W. N 9i8U9l3», 

181) h U R. 87 All. 105 (1911*1 


be deemed entitled to sue or liable to be 
sued on behalf of the family, Padmakar 
Vtnayak Josh v Madhab Joshi (32) and 
Kashinath v Ghimnajt (33), the tendency 
of modern decisions, specially those of the 
Judicial Committee, is in favour of recog- 
nition of the representative character of 
the manager, though, no doubt, the ques- 
tion must be decided in each individual 
case or special class of cases, subject to 
the operation of lelevant statutory provi 
siom, if apy, such as the one embodied in 
sec 188 of the Bengal Tenancy Act. An 
instructive example is afforded In the deci- 
sion in Bhola Ray v Jung Bahadur (34), 
where it was mled that the Plaintiff, who 
alone lmd always collected rent as the 
head of the joint Mitakshara family, w'as 
himself competent to maintain the suit, 
even though he had an infant nephew. 
The addition of tire infant as co-Flaintiff 
laised, in that case, a question of limita 
tmn, it was iulcd#thet this did not affect 
the right of the original Plaintiff to conti- 
nue the suit and to recover iho amount 
due A stricter view had been previously 
adopted m 1 In Tapura ffossvm v. Gopi- 
narayan ulu;iv it was ruled that 
when rent is due t(? tfie members of a joint 
Hindu family, it is not open to the mana- 
gei alone to maintain a suit, for rent with- 
out jt irnng tlie otlnu members, either as 
Plaintiffs or as Defendants, except when 
the tenant has dealt with such managing 
member as sole landlord In support of 
this view, reliance was placed, amongst 
other decisions, bn Shamrathi v. Kishan 
Pcrshud (6), which as wo have seen, has 
been overruled by the Judicial Committee 
on appeal ; Ktshcn Prasad v. Harnarain 

(6) I. L.R.20 AU ail ,1907'. 

!32> T, T/. R. 10 Bom 21 (18851. 

W) T, i t R, 30 Bom. 477 (1906V 

t34) 19 0. h. J. 6 (1918). 

(35) 7 0. L J. 251 (260) (1917), 
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(5)., See also Muhammad v* Khedan (19) 
and Romesh Chunder v. Bhuyan Bhas- 
kar (36). The decision in Harihar Per- 
shad v. Mathura Lai (37), also harmonises' 
with the less stringent view, though in 
that case, as in Bhola Ray v. Jung Baha- 
"dur (34), the minor member had been 
placed on the record represented by the 
adult managing member as guardian ad 
litem. That, however, is, in most cases 
really a matter of foim, though it has the 
appearance of substance. As explained in 
Sham Kuar v. Mahanancta (38), a 
guardian cannot be appointed under the 
Guardians and Wards Act, 1890, in re- 
spect of the property of a minor who is a 
member of a joint Hindu family govern- 
ed by the Mitakshara law and possessed 
of no. separate estate. In such an event, 
if the minor is added as a party to the 
suit, the manager would represent him- 
self and his minor co-parcener as In-, 
guardian ad litem jBut precisely the 
same icsult is reached, if the managev he 
deemed to have instituted the suit 
or to have defended the claim in 
his representative character ; and as 
pointed out in Krishna Jiva Tewan 
v. Bishnath KalU'ar (39), where all 
the adult members of a joint Hindu 
family appear on the record as Plaintiffs 
or Defendants, it is a legitimate presump- 
tion that they are acting as managers on 
behalf of themselves and of the minor 
members of the family who do not join m 
the suit; Horilalv. Munman (14), Nathi 

SI t. R. 18 I. A. 41 : *. c. r. L. R S3 All. 

272; 16 0. w. N. 321 119111. 

114' I. L. B. 34 All. 649 (F. B.) (1912' 

(19) 1 P.L.J. 161; 2 P. h. W. 36S (1918!. 

(84) 19 0. L. JT. 6 (191Si. 

(86) 1 Pat L.W, 846 (19161. 

(87) 8 0. U 3. 256 (1908). 

(88) T. L. B. 19 Gal. 801 (1891'. 

*89) T. L. B. 84 All, 616 11912). 


Lai v. Lala (39a) and Sheo Dulari v. Brij 
Bhukan ( 40 ). 

It is well-established that the manager 
of a joint Hindu family has power to ac- 
knowledge a debt and pay interests there- 
on so as to bind all the members includ- 
ing minors ; Saroda rrashad v. Durgaram 

(41) and Chidambaran v. Ramaswami 

(42) ; and he may give a discharge under 
sec. 7 of the Indian Limitation Act ■ 
Bavwari Lai y Daya Shankar (43) It is 
competent to him to agree to a reference 
to aibdration on behalf of himself and 
his minor co-parceners; Harendra v 
Salimullah (44) and Uppara v Gaddam 
(45) He is equally competent to enter 
into a compromise, beneficial to his 
minor co-parceners, with a view to put 
an end to a threatened litigation ; Bai 
IL'icav Jelhabhai (40) A decree obtain- 
ed against him in a suit, to which the 
other memboiK no not paitics, may he 
operative against the latter under certain 
ciicumstanoes, piovided the matter was 
'one m which the manager sued was en- 
titled to 1 1 'present the whole family; 
4 mnla Snndait v Scrajuddin (47), 
Balia v Brojobasln (48) and Jijamba v 
Sagntram (49) It is equally well-settled 
that m a joint Hindu family all the mem- 
bers need not join in granting leases ; the 

' mi nager can grant leases and sue for 
rents on behalf of the family, Aifyappa v. 
Venkata (50) and Parthasarathi v. Ranga- 

189,0 9 All. L. J. 410 (1912'. 

(40) l 0. L. J. 456 (1914). 

141) I. L. B. 37 Cal. 461 (1910). 

(421 27 Mad. L. J. 631 

(43) 13 C. W N. 816 (1909) 

(41) 12 C. h. J. 386 (19101 

(451 [1910] Mad. W. N. 425; 9 Mad. L W. 

814. 

(46) 11 Bom. L. B. 1064 (1909). 

(47) 19 0. W. N. M6 (1914). 

(481 16 0. W.‘ N. 1018 (1918). 

* (49) 22_Mad. L. J. 45. 

(60) I. h. B. 16 Mad. 484 (IMS), 
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swami (51) ; he can also recognise the 
transferee of a non-transferable holding, 
Golapdi Meah v. Puma (52). 

In these circumstances, we are not 
prepared to hold that a suit for rent in- 
stituted by the managing members of a 
joint Mitakshara family must of neces- 
sity fail, merely because the infant co- 
parceners have not been placed on the re- 
cord as joint Plaintiffs or pro found De- 
fendants In the case before us, there is 
manifestly no substance m the objection 
taken piece-meal by the Defendant. He 
held the tenure under the Plaintiffs and 
had always paid rent to them ; and it 
cannot be maintained with any show of 
reason that he would have secured 
immunity from a possible claim by the 
infants if they had been brought oil the 
record and represented by their respec- 
tive father as guardian ad litem . 

The result is that the appeal bv the 
Plaintiffs is allowed, the decree of the 
District Judge set aside and the deciee 
of the Suboxduvte Judge restored with 
costs hcie and in the lower AppeHate 
C mid The appeal bv the Defendant 
nurd as a c-iollaiv stand dismissed with 
costs. 

II C. S Suit decreed . 

Appeal No 1747 allowed; 

Appeal No. 1655 dismissed. 

[CIVIL APPELLATE JURISDICTION. ' 

Appeal from Appellate Decree 
No. 1645 of 1920. 

Walmslet, J. Jitendra Nath Rot, 

B. B. Ghose, J. Defendant, Appellant, 

1922, u. 

Heard, 19 and Ashutosh Goswami 

20, July. and ors., 

Judgment, 20, July. Respondents. 

Abatement of rent — Ouster by title paramount — 
Diara proceeding* 

161) [m6J 4 Mad. It. W. 661 

W 21ft W, 


Where a portion of the lauds comprised 
in a tenure was wrongly resumed by the 
Gqvernment in a diara proceeding and 
formed into a separate estate , and the 
Government settled it with the tenure - 
holder and realised rent from him in res- 
pect of the same , and the landlord <hd not 
object to the resumption proceedings ami 
accepted muhkana * 

Held, in a mil for rent of the tenure by 
the landlord against the tenure-holder, 
that the act of the Government was an 
ouster of the Defendant from a portion of 
his tenancy under the Plaintiff by a title 
paramount , and such title having been ad- 
mitted by the landlord , the tenant was en- 
titled to an abatement of rent in respect of 
the tenure to the extent of the amount 
payable by him to the Government- 

This was an appeal preferred on the 
24th June 1920, against the decree of 
Mr. Jiadutullah, Additional District 
Judge of Zdlah Fandfmr, dated the 27th 
of Match 1920, modifying the decree of 
Babu Nalini Kanta Bose, Officiating Sub- 
ordinate Judge, 1st Court of that District, 
dated the 5th of May 1919. 

The fads of the case^matenal to this 
report are as follows : — 

The Plaintiffs in zemindari and putni 
yght sued the Defendant for recovery of 
arrears of rent due from 1320 to Aswin 
Kist of 1323 B S. in respect of a haimi 
jama at an annual rent of Rs. 5S3-10-2f p., 
with cesses and damages, total claim being 
laid at Rs. 2,776-8-10J p. The defence, 
inter aha , was that 3b’ 65 acres of land of 
Moujas Barankula and Gangnaudapur 
comprised in the Defendant’s tenancy 
under the Plaintiffs were wrongly resumed 
in 1912 by the Government in a diara pro- 
ceeding, and the Government caused a 
• new separate taluq to be recorded in the 
name of the Plaintiffs and, a new gar - 
imkumri jate from the year 1912 to 1922 

49 
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to be recorded at an annual rent of Rs. 80 
in the name of the Defendant, and since 
then the Government had been realising 
the said rent from the Defendant by 
issuing certificates under the Public De- 
mands Recovei y Ac! , and the Defendant 
being obliged to pay the said rent had been 
paying the same under protest, and that 
in the circumstances there ought to be 
suspension of lent until the diara proceed- 
ings were set aside by the Plaintiffs, and 
that the Plaintiffs must apply for appor- 
tionment even if it be found that the diara 
proceedings were legal, and that in any 
view of the ca^e the Defendant was en- 
titled to a deduction of rent. 

The learned Subordinate Judge of 
Faridpur who tried the suit allowed the 
Defendant abatement of rent to the cx- 
tent of Rs 80 for which the Defendant 
had been made liable to the Government, 
and so gave a decree to the Tlaintiffs for 
Ps. 1 ,932 and odd « 

The following extracts from the judg- 
ment of the learned Subordinate Judge 
will bo found material — 

“I have found that the lands resumed 
by Government ip c diara proceedings are 
reformations in situ and not accretions to 
Defendant’s yoie. It has been contended 
on Defendant’s side that the Plaintiffs 
gave their consent to the resumption pro- 
ceedings and actually procured the assess- 
ment of these lands with the ulterior 
motive of getting mahkana from the Gov- 
ernment as the Plaintiffs had otherwise 
no chance of getting additional rent for 
the lands from any body. Ex. G4 copy 
of the diara proceedings will go to shew 
that the Plaintiffs did not object to diara 
presumption proceedings. It is not clear 
from the proceeding® that the Plaintiffs 
gave their actual consent to these resump- 
tions. . . .It, however, appears that 
notides were served upon the projaietors 


WAMI. 

(Plaintiffs). The Plaintiffs did not raise 
any objection to resumption proceedings 
although notices were served upon them 
Government proposed to grant settlement 
of the diara lands to the Plaintiffs. They 
did not appear to take settlement and so 
Government kept them under khas 
management and allowed mahkana to 
Plaintiffs. . . . There is nothing to shew 
that the Government started the resump- 
tion proceedings at the instance of the 
Plaintiffs. Plaintiffs no doubt r uld 
object to the resumption proceedings 
at the time, but they did not ob- 
ject and as a result thereof are get- 
ting malikana from the Government 
A separate taluq has been created by the 
Government regarding these diara lands 
and there is evidence to shew that the 
Government is realising Rs 80 per 
annum as rent from the Defendant De- 
fendant is now deprived of Ins right to 
enjoy the dtara lands as part arid parcel 
of his original kaimi yotr. These diaia 
lands have been carved out of Defendant’s 
jots The Defendant paid the dues 
under protest to Government when certi- 
ficate was executed under the Public De- 
mands Recovery Act It has been 

argued that Defendant could take steps 
for setting astdc diara There is no 
doubt that he was entitled to in- 
stitute a suit for setting it aside 
But it will be seen that Plaintiffs as pro- 
prietors ought to have objected to diara 
proceedings and that the Plaintiffs have 
been benefited by the diara resumption for 
the present to a certain extent while the 
Defendant has suffered loss to the extent 
of Rs. 80 per annum. Here the eviction 
was by a superior landlord. Considering 
all the circumstance® of the case and the 
evidence I am convinced that no case for 
suspension of rent has been made out. 
But I think it will be equitable under the 
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circumstances to allow the Defendant the 
abatement of rent to the extent of Rs. 80 
per annum and of cesses to the extent of 
Rs. 2 as, 8 per annum as the Defendant 
has been made liable for such amount to 
Government The circumstances disclos- 
ed m this case do not call for an apportion- 
ment of rent on any other principle . Ac- 
cordingly ordered that the suit be decreed 
lor Rs. 1,932-7 as. lOf p. with damages 
at 25 per cent, with proportionate costs. " 

On appeal by the Plaintiffs, the learned 
Additional District Judge of Jffaridpur dis- 
allowed the Defendant’s claim for abate- 
ment of lent and decieed the Plaintiff’s 
suit lor Rs. 2,75S and odd, and directed 
the Plaintiffs to refund the amount re- 
ceived bv them as muhhana to the Defend- 
ant. 

The following portion ot the judgment 
oi the lower Appellate Couit is material 
to tliib lepori — 

“ The bed of a liaiusia at the time of 
the levenue survey was undoubtedly 
peimanently settled land and included in 
the Defendant’s ]ote. The lands which 
have been resumed aie the dried up bed 
oi the uver liarasia as it existed at the 
time of the revenue survey. I hold that 
the bed of the river at the time of the 
levenue survey w as permanently settled 
land and that it was included in the jote 
of the Defendant. From this finding it 
follows that 30’ 65 acres of land were 
wrongly resumed by Government in a pro- 
ceeding in 1912 and assessed with rent at 
a ]ama of Rs. 80. I do not think that the 
Plaintiffs had any hand in the (Mara pro- 
ceeding. The Plaintiffs are absentee land- 
lords and took no part in the proceeding. 
■Both the Plaintiffs and the Defendant 
«oem to have been under the impression 
at the time of the diara proceeding that 
there was nothing wrong with it. The re- 
sult is that both the Plaintiffs and the 


Defendant are losers. The Plaintiffs have 
become owners of the lands resumed in 
the diara proceeding net by choice but by 
virtue of a statute The Defendant knew 
the lands better than the Plaintiffs and 
it was his duty to maintain the light and 
the possession of his landlord in the lands 
included in his jote from the encroachment 
of persons who have no better right than 
his landlords The diara proceeding was 
^Unlawful and it is the Defendant’s duty lo 
bring a suit to have it set aside. In this 
matter I think the Defendant is more to 
blame than the Plaintiffs and he should 
bear the consequences of his own folly, 
so far as the Plaintiffs have not reaped 
any benefit by it. The Plaintiffs have not 
taken settlement of the diara lands, it 
appears that the Plaintiffs got only 5 per 
cent, of the rent assessed upon the diara 
land and the remaining amount has been 
fixed as Government levenue. Out of the 
jama o t Rs. 8U fixed upon the Defendant 
m respect of 30' 65 acres, the Plaintiffs 
only got Rs. 4 and the remaining amount 
is taken by the Government as revenue. 
The Plaintiffs, m my opinion, are only 
liable to refund Rs. 4 a year, besides cesses 
of 2 as., and not the suili of Rs. 82-8 
which the Defendant paid to Government. 
For the remaining amount the Defendant 
rftay sue the Government. I hold that 
the Defendant is entitled to deduction of 
Rs. 14-7 as. from the rent and cesses 
claimed. The lowei Court’s decree is 
modified and the suit is decreed m part for 
Rs. 2,758-8-1* pies.”. 

Against this decision of the Additional 
District Judge the Defendant preferred 
this second appeal. 

Babu Surendra Chandra Sen (with him 
$obu Hemendra Chandra Sen) for the 
^Appellant.— Upon the facts found, I 
Submit, the Defendant can claim a sus- 
p^ugon of rent till the set aMide 
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the diara proceeding and restore the 
wrongly resumed lands to the Defendant. 
But the Defendant did not appeal to the 
Court of Appeal below against the deci- 
sion of the Munsif disallowing the claim 
for suspension. 

At any rate, I submit, the* decision of 
the lower Appellate Court is wrong and 
the decree of the Munsif allowing abate- 
ment of rent ought to be upheld. The 
facts found do amount to an ouster of the 
Defendant from a poition of his tenancy 
by a title paramount and as such the De- 
fendant is entitled to an abatement of 
rent to the extent of the amount which is 
realised from him by the Government 
Plaintiffs admitted the paramount title of 
the Government to the lands resumed, 
and\so the eviction of the Defendant by 
the Government was by a title paramount. 

Babu Shib Chandra Paht (wnth him 
Babu Manila 1 Bhattacharja) for the Re- 
spondents, and Babu Upendra Naram 
Bagchi for the added Respondent. — The 
Defendant is not entitled to an abate- 
ment of rent It was for him to contest 
the action of the Government while the 
diara proceedings were taken. He was 
in possession and cognizant of the fact 
that the lands resumed formed part of his 
jotc , Plaintiffs are absentee landlords. 

The facts found do not amount to an 
ouBter of the Defendant from the lands in 
question by a title paramount. The act 
of the Government was an act of 
trespass only as against the tenant. 
Plaintiffs were not bound to protect the 
Defendant from unlawful eviction by the 
Government as a trespasser. 

The Judgment of the Court was as 
follows : — 

B. B. Giiose, J. — This appeal arises put 
of a suit for tout with regard to a krnmi 
jama held by the Defendant nnder , the 


Plaintiffs, The objection of the Defend- 
ant which is now material to mention is 
that the landlords, are not entitled to the 
full rent claimed which is reserved under 
the lease but that he (Defendant) is en- 
titled to an abatement to the extent of 
1C 80 which amount the Defendant has to 
pay to the Government under the follow- 
ing circumstances : — There was a river 
within the estate called Barasia river on 
the bed of which lands formed. The Gov- 
elrnment instituted diara proceedings 

v\ith reference to the lands formed on the 

« 

bod of the river It has been found bv 
the trial Court and that finding has not 
been displaced on appeal, that the Plain- 
tiffs had notice of the proceedings com- 
menced by the Government. As a result 
of those proceedings, the Government con- 
stituted the lands so formed into a se- 
parate estate and offered settlement to the 
Plaintiffs. The Plaintiffs did not accept 
settlement and it is found by both Courts 
that the Plaintiffs did not take any step 
to resist the proceedings taken by Govern- 
ment with regard to the creation of a 
separate estate of the lands in question. 
As the Plaintiffs did not take settlement 
of this estate, the Government settled the 
lands with the Defendant temporarily and 
paid malikanas to the Plaintiffs which the 
‘Plaintiffs have been accepting withput 
any protest. Upon that, it was found 
by the trial Court that the Plaintiffs had 
acquiesced in the possession taken by the 
Government of the lands so formed on the 
ground that they were newly formed lands 
and had bfeen accepting such benefit as 
they were entitled to under the law, that 
is, by accepting a malikana from Govern- 
ment. It is, however, found now in this 
case that the action of the Gpvernment in 
.taking proceedings With regard, to these 
l&nds was wrong as the lands were in- 
cluded within . tSe permanently settled 
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estate of tine Plaintiffs and also within tfce 
katmi ]ama of the Defendant On the 
finding, however, that the Plaintiffs had 
acquiesced m the act of the Government 
which amounted to a dispossession not 
only of the tenant but also of the Plaintiffs 
as landlords w # ith the result that the De- 
fendant had to pay rent of Ils 80 to the 
Government for these lands as being in- 
cluded within the separate diara estate, 
that Court held that the Defendant was 
entitled to an abatement of rent to that 
extent On appeal by the plaintiffs to the 
District Judge, the learned Judge has 
\ aued the decree of the trial Couit and 
allowed the Plaintiffs a decree for rent for 
the full amount claimed minus the amount 
oi mahham that the Plaintiffs have been 
receiving fiom the Government. The 
Judge w'aw of opinion that it w T as for the 
Defendant to contest the action of the 
Government while the duira pmcecdings 
weie taken, because, as he said, the De- 
iendant was in possession of the lands and 
was cognizant of all the iaets. The 
Defendant has appealed to this Court, and 
lie contends that the proceedings under 
which he has been compelled to pay the 
sum of 11 s 80 per year as rent to the 
Government loi occupying these lands 
amount to an ouster by a title paramount 
from a portion of the tenancy and that he 
is entitled to proportional abatement 
of rent payable to the Plaintiffs. The 
original Plaintiffs have parted with their 
interest m the zannndary during the pen- 
dency of this appeal and the assignee has 
on his own application, been added as a Re- 
spondent to this appeal The contention 
on behalf of the added Respondent is that 
the act of the Government was a mere 
trespass and, as the landlord is not bound 
to protect the tenant from unlawful evic- 
tion by a trespasser, the Defendant#!® not 
entitled to any" abatement of rent as 


against him As a matter of fact, it has 
been found by the learned Judge that at 
the time when the Government took action 
under the dictra proceedings, all pin ties 
were under the nnpiession that there w T as 
nothing wrong in it The action of the 
Government cannot be construed as an 
ac! of Despass against the tenant Defend- 
ant alone, Imt they claimed title as 
against the landlords also, and notice was 
given to the landlords of the action that 
they weie giving to take. The landlords 
acquiesced m the act of the Government in 
taking possession of these lands as diara 
and m the formation of those lands into 
a separate estate of which the Plaintiffs 
were recorded as owners without any pro- 
test or, m othei words, the Plaintiffs ud- 
mitted the paramount title of the Govern- 
ment which they claimed to these lands. 
The tenant could not have been expected 
to be aware of the title of the landlords. 
If the act had merely been an act 
of trespass as against the tenant’s 
interest, the Plaintiffs’ contention w T ould 
have been sound But, under the cir- 
cumstances of this case, when the 
Plaintiffs themselves 4? a d in a manner 
admitted the superioi % title of the Govern- 
ment to take possession of the lands by 
proceedings taken under the law, the 
Plaintiffs cannot now turn round and say 
that it w r as a mere act of trespass on the 
part ot the Government to dispossess the 
tenant irom Ins tenure and that the tenant 
is entitled to no relief. In substance, 
therefore, it is an ouster of the tenant 
from a portion of the tenancy under the 
Plaintiffs by a title paramount and the 
Defendant is, therefore, entitled to an 
abatement of rent in proportion. The 
decree, therefore, of the lparned District 
. Judge is set aside and that of the Muusif 
restored with projtortipnate costs in that 
Court as allowed by that Court* The De* 
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fendant will get full coats in this Court as 
well as in the lower Appellate Court. 
Walmsley, J. — I agree. 

H. C. S. Appeal allowed. . 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 1723 of 1920. 


Moorbrjee, J. 
Chotzner, J. 
1922, 

16, June. 


Dhokendra Krishna 
| Mokherjee, Defendant, 
Appellant, 

v. 

Mobendba Nath 
Mokherjee, Plaintiff, 
Respondent. , 


The Public Demand s Recooery Act ( III, B. C., of 
1918)— Sale field in 1907 for imaginary arrears of 
revenue, if a nullity — Suit to set aside such sale, if 
barred by sec. 86. 


When the revenue authorities on the 
2nd September 1907 proceeded to sell a 
property for an imagtnaj y arrear, there was 
usurpation of jurisdiction on their part and 
the sale was a nullity. Thereupon a right 
accrued to the Plaintiff under the law as 
it then stood to institute a suit to recover 
the property within 12 years from the date 
of dispossession ; alGUhis right cannot be 
affected by the retrospective operation of 
sec. 36 of the Public Demands Recovery 
Aot of 1918, 

Balkibsen v. Simpson (1) and Colonial 
Sugar Refining Co. v. Irving (8) re- 
ferred to. 


This was an appeal against the decree 
of Babu Lai Behan Chattwrjee, Subordi- 
nate Judge, 2nd Court of Ziilab Hooghly, 
dated the 15th of March 1920, confirming 
the decree of Maulvi Lutfur Bahaman, 
Munsif, 3rd Court, Seerampur, dated the 
13th of January 1919. 


(1) L. R. 25 LA, 151 : e, c, I. L. B. 26 Gal. 

888 1 2 C, W.N .613 ( 1888 ). 

( 8 ) [ 1906 ] A, 0 , 388 . . 


The facts of the case will appear from 
the judgment. 

Babu Manmatha Nath Roy for the Ap- 
pellant . 

Babu Satis Chandra Chowdhury for the 
Respondent. 

The Judgment of the Court was as 
follows : — 

This is an appeal by the third Defend- 
ant in a suit for recovery of possession of 
land upon establishment of title. The 
Plaintiff alleged tjiat the disputed property 
had been sold on the 2nd September 1907 
under the Public Demands Recovery Act 
although there were no arrears due in re- 
spect of the land. He consequently pray- 
ed for recovery of possession from the re- 
presentatives in interest of the pui chaser 
at the sale. The Courts below have de- 
creed the buit. That decree has been 
assailed before us on the ground that the 
suit was barred under sec. 3G of the Pub- 
lic Demands Recovery Act, 1913. This 
argument is based on the assumption that 
the right of the Plaintiff to institute the 
present suit is regulated by the provisions 
of a statute winch was not in existence 
when his property was brought to sale. 
There can be no question that this conten- 
tion cannot be supported on principle, 
hiid, as we shall presently see, is opposed to 
well-known authorities. 

The sale was unquestionably held with- 
out. jurisdiction. This was explained by 
the Judicial Committee in the case of Bal- 
kissen v. Simpson (1), where a sale had 
been held under the Revenue Sale Law in 
respect of an estate which was not in 
arrears. Lord Watson pointed out that 
the sale by the revenue authorities was 
without jurisdiction and that it was con- 
sequently not necessary for the proprietor 

(*#!*• B, 86 1. A. 161 1 a, c. I. L, B. 86 Gal. 

8i8 i 8 C. W. V, 618 
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to take recourse to the procedure presdrib- the Appellant entitled to invoke the assist* 


ed in Revenue Sale Law as essential preli- 
minary to the institution of a regular suit 
for cancellation of sale held under that 
statute. This view had been previously 
formulated by this Court in Batjnath Sahu 
v. Lola Sital Prosad (2) and Harkoo Singh 
v. Banshidhar Singh (3) and was subse- 
quently confirmed by the Judicial Com- 
mittee in Mdhmad Jan v. Ganga Bishun 
(4) and Mutasaddi Mian v. Mahomed 
Idris (5). The position, consequently, is 
that when the revenue authorities on the 
2nd September 1907, proceeded to sell 
the disputed property for an imaginary 
arrcar there was usurpation of jurisdiction 
on their part and the sale was a nullity, 
see Janakdhari Lai v Gossain Lai (6). 
Thereupon a right accrued to the Plaintiff, 
under the law as it then stood to institute 
a suit to recover the property within 12 
years from the date of dispossession. 
This is clear from the decision of this 
Court in Nandan Misscr v Lala Harakh 
Naraiu (7) It is difficult to conceive 
that a right of this description ceuld be 
affected by the retrospective operation of 
a subsequent statute It is sufficient for 
our present purpose to refer to the decision 
of the Judicial Committee in Colonial 
Sugar Refining Go v Irving (8), whicli 
has been repeatedly applied in this Court 
There is nothing m the judgment of this 
Court m Munjhoon Bibi v Akel Muhamed 
(9), which militates against this view nor is 

m 2 B. L . R. :f. B.) 1 (18681. 

(8) I. L. B. 25 O a l 876 ■ ». c. 2 0. W. N. 860 

» ustwn. 

(4) L. R. 38 I A. »0 : 8 c. I. L. R. 38 Cal. 
537*15 0 W N. 443 (P C.) (1011). 

US' 10(1 WN 764 <P. 0.) (19161. 

/6> T. L. R. 87 Oat 107H 909). 

<7 14 0. W. N.607 

(81 [1905] A. 0. 868. * 

(9) 17 0. W, N. 869 1 8. 0 . W 0* U J. B18 
11918), 


ance of the decision in Nagendra Nath v. 
Parbati Gharan (10). He is no doubt a 
purchaser from the purchaser at the sale 
held under the Public Demands Recovery 
Act. But that sale was a nullity and 
when the root of the title set up by the 
Appellant lias been completely destroyed, 
we cannot imagine how he can present an 
effective bar to the claim of the rightful 
owner. We are consequently of opinion 
that the su>it has been rightly entertained. 

The result is that the decree made by 
the lower Appellate Court must be affirmed 
and this appeal dismissed with cost. 

S, C. C. 

[CIVIL APPELLATE JURISDICTION*] 

Appeal from Appellate Decree 
No. 2778 of 1919. 

Teunon, J. 1 

Newboulp, J. Narendra Nath Dky, 

1922, • Plaintiff, Appellant, 

Heard, v . 

8, February. Jyotish Ch. Pal, 

Judgment, Defendant, Respondent. 

16, March 

Un&W'resxfid application ffor sanction to prosecute, 
if can be the basis of dfi action for damages for 
malicious prosecution— Points to be considered in 
deciding preliminary issues of cause of action and 
maintainability of the suit— ‘ Prosecution] what it 
means in such cases . 

In a certain title suit the Defendant im- 
pugned the genuineness of a copy of a Will 
filed hi/ the Plaintiff and applied for sanc- 
tion to prosecute the Plaintiff. After a 
good deal of litigation an order of sanction, 
passed by the District Judge on appeal , was 
set aside by the High Court in revision. 
The Plaintiff thereafter sued the Defen- 
dant in damages for malicious prosecution, 
but the lower Courts dismissed the suit on 
preliminary issues of cause of action and 
maintainability of suiti 

110) 20 0, W.X, 819(1914). 
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Held — That the lower Courts were 
wrong in considering the question of rea- 
sonable or probable cause at that stage of 
the case That issue cannot be decided 
until after the Plaintiff has adduced evi- 
dence in support of the allegations in his 
plaint. The only question to be decided 
was the purely legal question whether the 
application for sanction to prosecute can 
prove the btuis of an action for damages 
for malicious prosecution. 

The maintainability of a suit for mali- 
cious prosecution does not depend on there 
having been a prosecution in the sense m 
which the term is used in the Code of 
Criminal Procedure The application for 
sanction was a preliminary or initial stage 
in hi criminal prosecution and it is im- 
material that this was done m a Civil and 
not a Criminal Court The Plaintiff there- 
fore had a cause of action and should hi 
given an opportunity to prove his case 

Crowds v. Reilly* (1), De Rozario v 
Golab (iivnu (3), CJolm* Jant v Ritol - 
nath ft)) and Bisbun v Phulman Singh 
jC4) referred to. 

This was an appeal preferred on the 
20th December ]919> against a decree of 
the Subordinate Judge of 24-Pergannahs 
(Babu Paresh Nath Ray Chowdhury), 
dated the 15th September 1919, affirming 
a decree of the Munsif at Barasat (Babn 
Kumud Kanta Ren), dated the 27th August 
1918. 

The facts of the case are, as follows : — 
The Appellant brought a title suit against 
the Res jx>n dent. The Respondent alleg- 
ed that there were interpolations in the 
copy of the Will filed by the Appellant and 
applied to the Munsif who tried the title 

(1) M 0 W. K. K54 OflW 

(2) I. L. B. 87 C*l. 85# (I WO). 

(8) I. L. H. 83 Oal. 8S0 : c. 16 C. W* X, Wl 

mm t 

MWQ.L,i.m 101 # 


suit for sanction under sec. 195, Cr. P C , 
to prosecute the Appellant. There was a 
good deal of litigation in connection with 
this application and finally an order for 
sanction which had been passed by the 
District Judge on appeal was set aside by 
the High Court in revision. Thereupon 
the Appellant brought the suit out of 
which the present, appeal axose claiming 
damages loi malicious prosecution and 
a ho loi pain of body a» d mind and 
injury to his reputation. The lower 
Courts dismissed the suit on findings 
against the Appellant on preliminary 
issues as to Ins cause of action and the 
maintainability of the suit Hence the 
Appellant preferred the present second 
appeal to the High Court 

Babus Bharat Ch. Roy Chotidhury and 
Sai if a Charan Stnha for the Appellant. 

Pabu A ma mult a Nath Bose ({or Babus 
Vannudho Nath Vulhcrjcc and Nagcndra 
Nath Uhattachrrjcc) for the Respondent 

The J( DGMFNT OK THE COURT Was as 
follows : — 

Nkwbofld, J. — The Plaintiff who is 
the Apjiclidnt before us instituted a suit 
against the Defendant-Respondent to 
rec >ver damages for malicious prosecu- 
tion Both the lower Points have dis- 
missed the suits on findings against the 
Plaintiff on preliminary issues as to his 
eaiiv C of action and the maintainability of 
the suit 

The mam facts of the case as they ap- 
pear from the pleadings of the parties are 
as follows : The Appellant brought a title 
suit against the Respondent and another 
person and in that suit he filed Letters of 
Administration with copy of the Will 
annexed. The Respondent alleged that 
there were interpolations in the copy of the 
Will applied tothe Munsif who tried 
the title suit for sanction under sec. 195, 
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Cr. P. Cm to prosecute the Plaintiff under 
various sections of the Indian Penal Code. 
There was a good deal of litigation in con- 
nection with this application and finally an 
order of sanction which had been passed by 
the District Judge on appeal was set aside 
by this Court in revision. After this order 
was passed, the Appellant brought the 
suit out of which this appeal arises 
claiming Rs. 494-8-0 damages for his ex- 
penses in the litigation arising out of the 
application for sanction to prosecute and 
also for pain of body and mind and injury 
to his reputation. 

Both the lower Courts have fallen into 
error in considering the question of rea- 
sonable or probable cause at this stage of 
the case. That issue cannot be decided 
until after the Plaintiff has adduced evi- 
dence in support of the allegations in his 
plaint. The only question now to be de- 
cided is the purely legal question whether 
the application to the Munsif for sanction 
to prosecute the Appellant can prove the 
basis of an action for damages for malicious 
prosecution. As was pointed ou^ in 
Crowdy v. Reilly (1) the maintainability 
of a suit for malicious prosecution does not 
depend on there having been a prosecu- 
tion in the sense in which the term is used 
in the Code of Criminal Procedure. The 
application for sanction was a preliminary 
or initial stage in a criminal prosecution 
and it is immaterial that this was done, 
as the law required, in a Civil and not in 
a Criminal Court. On behalf of the Re- 
spondent reliance is placed on the deci- 
sions of this Court in the cases of Do 
Rozario ▼. Golab Chand (2) and Golap Jan 
v. Rholanath {3). Both those cases have 
been distinguished and discussed in Bishtm 

(1) IT 0. W, N. 554 <1912), 

W I. L. ft. 87 CaL 458 (1910). * • 

1 9) t L. ft. 38 Oah 880 i c. 10 0. W, N. 917 
(1911). 
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Prasad v. Phulman Singh (4) and tHey are 
distinguishable from the present case on 
the ground that in them no process issued 
on the Plaintiff. We hold that in the 
present case the allegations in the plaint 
that the Defendant maliciously and with- 
out just, reasonable or probable cause in- 
stituted proceedings for sanction and that 
the Plaintiff was obliged to defend the 
cases are sufficient to disclose a cause of 
action and consequently the Plaintiff's 
case should not have been dismissed with- 
out giving him an opportunity to prove 
these allegations. 

We accordingly decree this appeal. The 
decrees of the lower Courts are set 
aside and the case is remanded to the 
Munsif at Barasat Second Court for ^rial 
on the merits. The Plamtiff-Appeilant 
will get hig costs m this Court. He will 
also have hearing fees in the Courts below 
which we assess at three gold mohurs. 
Under sec. 13 of th® Court Fees Act we 
direct that the amount of Court-fee paid on 
the memorandum of appeal presented to 
this Court be returned to the Appellant. 

Teunon, J. — I agree. 

J. N. R. Appeal decreed with costs . 
• ^ 

[CRIMINAL APPELLATE: JURISDICTION.] 

App. No. 3#6 of 1922 

• AND 

Rev. No. 677 of 1922. 

Rankin, J. 

1^23, Prowotho Nath 

25, January. Mukhopadhya, 

Appellant, 

Newbould, J. 

Suhrawardy, J. King-Empirob, 

1923, Respondent. 

4, January. 

Criminal Procedure Code (Act V of 1898), toe. 
81$—Exa mination of the accused at the dose of the 
prosecution case, if mandatory —Noti-compliance 
with the section if vitiates the trial— Intention of 

(4) 80 0. L. J. 518 (1914). 
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Phomotho Nath Mukhopadhya v. King- 

Ms Legislature In making tkis provision about the 
examination of the accused. 

In a cane under sea. 500, I. P, C., the 
accused were called upon to plead on the 
14th March 1922 and at that time they 
stated that they pleaded not guilty and 
also that they would both file written 
statements The examination, cross-exa- 
minaton and rc-exanwiation of the prose- 
cution witnesses were completed on the 
12th April 1922 on which date the case was 
adjourned until the 25th for the purpose of 
the accused entering on tficir defence 
On the 12th or the 25th no further examin- 
ation of the unused took place : 

Held — That there was no compliance 
with the provisions of sec. 842 of the 
Criminal Procedure Code. The duty 
of 'the Magistrate und,er sec. 342 arises 
when the witnesses for the prosecution 
have been examined, cross-examined and 
re-examined . The promise to file written 
statements made at the time of the plea 
in no way exonerated or exempted the 
Court from examining the accused at a 
later stage as required by sec. 342, 

In this country it often happens that 
a prisoner is tried in a language which for 
one reason or andfltcr he understands but 
indifferently well and for that reason as 
well as for other equally grave reasons the 
intention of the statute is that at a certain 
stage in the case the Court itself shall put 
aside all counsel, all pleaders, all wit- 
nesses, all representatives, and shall call 
upon an individual accused with the 
authority of the Court's own voice to talc, 
advantage of the opportunity which then 
arises to state in his own way anything 
which he. may be desirous of stating. It 
is important also to have regard to the 
time at which this examination should 
take place. To ask an accused for his 
defence before he has the whole of the 
prosecution evidence in front of him, is 


Emperor. 

not a compliance with the section. r And 
to ask the accused not at the beginning 
of his defence but later on when his state- 
ments may be subject to heavy discount 
owing to the evidence given in his hear- 
ing by his own witnesses in the meantime, 
is not to be assumed to be a substantial 
compliance with the requirements of the 
section . 

In this country an accused is not allow- 
ed to give evidence on his own behalf and 
in view of this see. 342 is of cardinal im- 
portance. There is all the difference tn 
the world between a written statement 
presumably prepared, almost certainly re- 
vised, by the lawyers appearing for the 
defence and a statement made by the 
accused himself so that the Magistrate 
can observe his demeanour and hts man 
n er while he makes it and come to his con- 
clusions as to the value of his evidence. 

The trial became illegal from the 
moment when, without compliance with 
sec. 342, the Magistrate called upon the 
accused to enter on their defence. 

These were an Appeal and a Rule 
against the conviction and order of Mr. 
A. Z. Khan, the Third Presidency Magis- 
trate of Calcutta. 

The cases were first heard before a 
Bench composed of Newbould and Suhra- 
wardy, JJ., who having differed in opinion, 
they were referred to Rankin, J., for 
disposal. 

The facts will fully appear from the 
judgments. 

The dissentient judgments of Newbould 
and Suhrawardy, JJ., were as follows : — 
Newbould, J. — Promotha Nath Mukha- 
padhya and Ramendra Nath Chose have 
both been convicted of defamation punish- 
able under sec. 500, 1. P. C., by the Third 
Presidency Magistrate of Calcutta. The 
former has been sentenced to pay a fine 
of Rs. 500 , or in default of payment to 
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undergo three months’ simple imprison* 
ment and has appealed to this Court. On 
the latter a non-appealable sentence of 
Rs, BO fine with one month's simple im- 
prisonment in default has been passed and 
he has obtained a Rule against the con- 
viction and sentence and this Rule has 
been heard with the appeal. 

The complainant in this case is Mr. 
F. W. Kidd, Deputy Commissioner of 
Police, South District, Calcutta. Ptromo- 
tha Nath Mukhapadhya is the Editor and 
Ramendra Nath Gliose, the Printer and 
Publisher of a da^ily newspaper called the 
Servant. The charges framed and found 
to have been established against the ac- 
cused relate to cerium allegations against 
the complainant published in the issues 
of this paper, dated 20th and 23rd Janu- 
ary 1922. Two charges were framed in 
which were set out the statements in each 
issue said to be defamatory. Those Bet 
out in the first charge were (a) ‘"That a 
lady of 40 named Sm. Hem Nalini Ghose 
was severely assaulted from behind by a 
European Officer reported to be Mr. 
Kidd,” ( b ) “That gentlemen present re- 
port that Mr. Kidd dealt the deadly assault 
on the lady.” Those set out in the 
second charge were (a) “He (Mr. Kidd) 
hit her (Hem Nalini) on the top of the 
head from behind,” ( b ) “Kidd went up» 
to her (Hem Nalini) and struck her (Hem 
Nalini) on the head from behind,” (c) 
“ Mr. Kidd hit, a woman on the head.” 

That these statements are on the face 
of them defamatory cannot be disputed. 
Nor do th’e accused deny their respon- 
sibility for the publication of these state- 
ments. On behalf of the second accused 
the point was taken that as printer he 
should have been charged with an offence 
punishable under sec. 501, I. P. C., and 
that this being a separate offence the joiftt 
trial of the two accused was 


$vcn if a separate charge had been fram- 
ed under this section there would have 
been no illegality in the joint trial. But 
Ex. 6, the signed declaration of the second 
accused shows that he was publisher as 
well as printer and this evidence is un- 
rebutted. The main lines of defence 
taken before us w T ere based on the first 
and ninth Exceptions to sec. 499 of the 
Indian Penal Code. Reliance was also 
placed on the general Exception in sec. 79 
and Exp. 4 to sec. 499, I. P, C. 

The first Exception to sec 499, 1. P. C.. 
declares that it is not defamation to im- 
pute any thing which is true concerning 
any person if it be for the public good 
that the imputation should be made and 
published Por the piosecution it was 
not contended that the publication ytould 
not be justified if the facts stated were 
true. Whether the imputation contained 
in the statements contained in the charge 
is true or not is the most important issue 
m the case. The facts that are admitted 
and the different stones of the prosecution 
and the defence are fully set out m the 
judgment of the lower Court and it is not 
necessaiy for me to repeat them. The 
learned Magistrates^ held that the de- 
fence has failed, since if Hem Nalini {he 
injured woman had been the complainant 
and Mr Kidd the accused in a case 
brought for assault, Mr. Kidd would bo 
given the benefit of the doubt. I agree 
that the plea of veritas set up by the de- 
fence fails but after an examination and 
careful consideration of the whole evidence 
I have no hesitation in coming to a posi- 
tive finding that Mr. Kidd did not strike 
the blow that caused the w r ound on Hem 
Nalini’s head. The case for the defence 
is greatly weakened by the omission in the 
accused's written statement of any plea 
that the imputation was true. This was 
Am bar to the plea being argued after evi- 
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dence liad been given ill support of it. 
But having regard to the fact that the 
written statement was filed on the 20th 
May when practically the whole of the 
evidence on both sides had been given and 
also to the absence of any explanation of 
the failure to take this plea it is hard to 
resist the conclusion that at that time the 
accused’s legal advisers took the same 
view of their case on this point that I do, 
namely, that it had entirely failed The 
principal difficulty in the way of the de- 
fence is the evidence of Hem* Nalini her- 
self. She has deposed that she was strurk 
near the place where the central meeting 
was held at the time when the ladies got 
up to go and that the weapon used was a 
policeman’s baton. On all these points 
she 'contradicts the defence story of the 
occurrence which is that she was struck 
at a place about 50 ft to the south-west of 
the place of meeting, that it happened 
some little time after the ladies had gone 
from the place of meeting and the weapon 
nsed was a cane carried by Mr. Kidd which 
is about twice the length of a policeman’s 
baton but much lighter. The person who 
was actually struck was not likely to be 
mistaken on all these* three points but if 
Hem Nalini is correct on any one of these 
the whole case for the defence breaks 
down on this main issue. Having regard 
to the admitted facts that Hem Nalini re- 
ceived an injury on the head and that Mr. 
Kidd was beating' people with a cane it is 
not surprising that the rumour should 
have started that he paused this injury. 
The youngmen present were greatly ex- 
cited and there would be little difficulty in 
getting witnesses from among them to 
support the story published by the ac- 
cused. A comparison of the evidence of 
the alleged eye-witnesses and their state- 
ments at different times fully supports the 
contention of the learned Standing Counsel 


that the story has been altered from time 
to time to try and make it agree with facts 
that could not be disputed. The last ver- 
sion of the story was that Mr. Kidd struck 
the woman not deliberately but in the 
course of indiscriminate hitting and mis- 
taking her for a man. But even this con- 
tention fails. Apart from the other 
reasons for distrusting the defence wit- 
nesses it is significant that none of them 
speak of Mr. Kidd raising his stick lo 
strike people on the head except when he 
struck Hem Nalini. Mr. Kidd has ex- 
pressly denied that he ever struck any one 
on the head with his stick I am unable 
to share the difficulty felt by the trying 
Magistrate in acting upon Mr. Kidd’s 
testimony " with the same confidence as 
he ia entitled to by his position and stand- 
ing.” I do not attach the same import- 
ance to his omission to mention that he 
had struck any one when he was partially 
examined on the 17th February. Nothing 
really turns on the mistake he made as to 
the position of the mosque and his first 
wrong impression that the wounded per- 
son wks a boy and he has given reasonable 
explanations of these errors. As regards 
the so-called confusion of a palm tree and 
eocoanut tree, Mr. Kidd’s botany is 
correct In argument before ns Mr. 

• Kidd’s conduct has been severely com- 
mented on because he made no enquiry to 
find out who assaulted the woman. But 
there is no evidence that there was no 
such enquiry made and obviously Mr. Kidd 
who was the accused would have been the 
last person to hold such an enquiry. He 
has also been attacked because he render- 
ed no aid to the wounded person. This 
seems unfair when the evidence shows 
that offers of assistance from the police 
were rejected with l&sult. It is also said 
that there was no justification for using 
force since the illegal meeting had come 
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to an end when the ladies left the place. 
But it was on their departure that the con* 
trol they had exercised came to an end. 
The Police were confronted with an unruly 
mob. But in this case the conduct of the 
police is not the important issue nor is it 
necessary to decide who actually wounded 
Hem Nalini. We are only concerned with 
the truth or falsity of the allegation that 
Mr. Kidd wounded her and I have no 
hesitation in holding that this allegation 
is absolutely false. This finding disposes 
of the plea based on the first Exception to 
sec. 499, 1. P. C. 

The ninth Exception to this section has 
now to be considered. This exempts from 
criminal liability an imputation made In 
good faith for the public good The learn- 
ed pleader for the accused relied on the 
decision of this Court in the case 
of Ifi Me matter of Shibo Prosad 
Pandah (1) and some later cases of 
other High Courts m India following 
this ruling. The principle there laid 
down is stated in the head note as follows . 
“In dealing with the question of good 
faith the proper point to be decided is not 
whether the allegations put forward by thp 
accused in support of the defamation are 
in substance true but w T hether he was in- 
formed and had good reason after due care 
and attention to believe that such allega- 
tions were true.’* The learned Standing 
Counsel on behalf of the Crown accepted 
this principle in its entirety but urged that 
the accused had failed to show due care and 
attention as a basis of their alleged belief 
of the defamatory statements. Here again 
if we refer® to the written statement of the 
principal accused, we find that a very weak 
case is set out. He admits the necessity 
for enquiry before publication of the first 
information that reached him. He then 
goes on to say that he deputed two repro- 
of T. t. ft. 4 Cal If*; ». ft 8 0 . L, % d$?8K 


sentatrves of his Press to make enquiries 
and that he published the information on 
the basis of their reports and a bulletin 
received from the Congress Publicity 
Board. But he refuses to disclose the 
names of the representative on whose re- 
ports he relied. But sec. 106 of the Evi- 
dence Act throws the burden of proving 
the applicability of the ninth Exception on 
the accused. They cannot therefore es- 
cape their criminal liability by relying on 
professional # etiquette though they may 
minimise the moral stigma of a conviction. 
The evidence adduced at the trial was 
certainly insufficient to discharge this 
burden. NarendraNath Sett (D. W. 14), 
a vakil of this Court, has deposed that be 
advised the first accused to verify the 
news before publication and that on this 
advice one person was sent to the hospital 
to see the wounded lady herself and an- 
other to the South Congress Office. But 
no evidence has been* given to show that 
reports or that any reports were received 
before the story of Mr. Kidd assaulting 
this lady was published. It is urged that 
the report itself shows by intrinsic evi- 
dence that a reporter* was sent to the 
hospital. Even if Be were, his report 
could not have confirmed the story that 
the wound was caused by Mr. Kidd. Nor 
tan I see why the volunteers should be 
considered more credible because they re- 
peated before the Congress Board the 
story which the Editor hesitated to be- 
lieve when it was told by them at his 
office. The enquiry* held by Mr, J, M. 
Sen Gupta is relied on as justifying the 
publication of the statements which form 
the subject of the second charge. He 
held this enquiry as the representative of 
a body whose declared policy was to dis- 
obey a lawful police regulation. It was 
* an em parte enquiry and the statements 
there made were not sufficient authority 
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to justify the contradiction of the Govern- 
ment communique. An ingenuous re- 
mark of one of the -defence witnesses 
Nirode Bandhu Guha (D. W. 10) reveals 
the true object of this enquiry. I quote 
his own words, “ The enquiry of Mr.JSen 
Gupta was made with a view to publish 
in the papers that Mr. Kidd had assaulted 
the woman.” On this issue I am in full 
agreement with the trying Magistrate that 
there was an entnc absence of due caie 
and caution and hold that .the plea of 
good faith entirely fails. 

I fail to see how any case can be made 
out under the general Exception of sec 79, 
I. P. C.. when the plea under the ninth 
Exception to sec. 499, I. P. 0. has failed, 
since ‘‘good faith” must be proved in 
either case. Nor can the defence bas*>d 
on explanation 4 to sec 499, I. P. C. be 
supported after my finding that the plea 
under the first Exception to that section 
has entirely failed > 

I would therefore dismiss this appeal 
and discharge this Rule. 

Suhrawardy, J — The accused in the 
appeal and in the connected Revision case 
stand convicted by .the Third Presidency 
Magistrate of Calcutta under sec. 500, f 
P. C. ; the accused Promotha Nath Muker- 
jee has been sentenced to a fine of Rs. 500, 
in default to simple imprisonment fo'r 
three months and the accused Ramendra 
Nath Ghosh to a fine of Rs. 50 in default 
to simple imprisonment for one month 
The first accused has appealed and the 
second accused lias' obtained a Rule, 
against their conviction. The two ac- 
cused were the editor and printer and 
publisher respectively of a daily English 
newspaper called ” Servant.” They were 
charged under two heads for publishing 
statements containing libel against Mr 
F. W. Kidd, a Deputy Commissioner of* 
the Calcutta Police, in two issues of the 


newspaper. The first head of the charge 
is that they committed an offence under 
sec. 500, I. P. C., by publishing in the 
issue of “ Servant ” of 20tli January 1922, 
‘‘ the following imputation concerning 
tho said Mr. Kidd, to wit (a) that a lady 
of 40 named Sm. Hem Nalini Ghosh was 
severely assaulted from behind by a 
European Officer reported to be Mr. Kidd, 
( b) that gentlemen present report that Mr. 
Kidd dealt this deadly assault on the lady, 
intending to liaim or knowing or having 
reason to believe that such imputations 
would harm the reputation of Mr F. W. 
Kidd, etc ” The second head is that they 
committed the above offence by making 
and publishing m the issue of the said 
paper of the 23id January 1922 ” the 
following imputation concerning the said 
Mr Kuld, to wit that O) lie (Mr. Iudd) 
hit her (Hem Nalini) on the top of her 
head from behind, ( b ) Kidd went up to 
her (Hem Nalini) and struck her (Hem 
Nalini) on the head from behind” and 
0 ) “ Mr. Kidd hit a woman on the head.” 
The accused have been convicted on both 
tho heads and sentenced as above. 

The admitted facts of the case are that 
on 20tli November 1921, the Commis- 
sioner of the Calcutta Police issued a noti- 
fication prohibiting the holding of meet- 
ings within his jurisdiction for a period of 
three months. In violation of that noti- 
fication meetings were held previous to 
1 he date of occurrence” by persons belong- 
ing to the political party of the accused in 
other parts of Calcutta and dispersed by 
the Police. On the 19tli January 1922, a 
similar meeting was intended to be held in 
Iiairish Park in Bhowanipur but the Police 
having guarded the place the venue was 
changed to a plot of vacant land to the 
north-west of Mr. 1 C. It. Das’s house and 
on the west of the Russa Dead. When 
the meeting was being held the Police 
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at Harish Park getting scent of it, Assiai- 
ant Commissioner Kunja Beliari Muker- 
jee, Sub-Inspector Hem Chandra Lahiri 
and Inspector Purna Chandra Mukerjee 
with one or two other Indian Police 
Officers and several constables arrived at 
the meeting at about 4-15 p.m. They 
found that about a dozen ladies were 
seated in tho middle surrounded by a 
number of youngmen known as “volun- 
teers ” with a ring of spectators round 
them. The Police Officeis first tried to 
separate the volunteeis and the ladies from 
the outer group by w edging in a ring of 
Policemen between them. They then 
told the ladies among whom was Pm. 
Urmilla Devi, sister of Mr. C. R. Das, 
who virtually regulated tho meeting, that 
the volunteers and they could not hold 
the meeting against Police orders. No 
heed was paid to the warning, and as each 
youngman got up to read a speech he was 
arrested by the Police. When about 20 
of such men were arrested and kept within 
a cordon of constables and about half-an- 
hour after the arrival of the Police, Mr. 
Kidd appeared on the scene. Befoi'e the 
arrival of Mr. Kidd the Police did not use 
any force beyond pushing the crowd back 
(P. W. 7 Assistant Commissioner Kunja 
Bohary, p. 13 of the paper-book). He 
began to push back the outei group of the < 
spectators and shortly after the meeting 
broke up with a 6hout. “ The ladies 
formed a soit of procession and surround- 
ed by tho volunteers proceeded eastward 
to the Russa Road. Mr. Kidd ian after 
them and ordered the Police present fo 
separate ,the volunteers from the ladies. 
The volunteers were partly .dispersed. 
Mr. Kidd pushed them, diove them and 
struck some of them with a leather mount- 
ed thick cane (Ex. I) that he was carry- 
ing. ” I quote this from the Magistrate V 
judgment. 


The case for the prosecution is that Mr. 
Kidd went with the ladies a short dis- 
tance, came back to the pavement, then 
went towards the north as some stones 
were being thrown from that direction, 
came again to the road side and from 
there noticed a group of people number- 
ing 20 to 30 on the south-west of the place 
of the meeting near a cocoanut or palm 
tree as Mr Kidd describes it Thinking 
that another meeting was being held there 
lie asked Sub-Inspector Hem Lahiri to 
go and disperse it. The Sub-Inspector 
went there and found a woman lying on 
the giound wounded on the head and 
bleeding with a number of volunteers and 
spectator stooping over her. He came 
back to Mr Kidd and reported that a 
woman was lying injured. Mr. Kidd* did 
not understand him to say that it was a 
woman. He personally went to the spot 
and found somebody lying there injured 
whom he took for a boy. It is said that 
the volunteers refuse’d Police help, treated 
the injured person with ice and subse- 
quently secured a taxi cab and removed her 
td the Sambhunath Pandit Hospital. It is 
admitted that she was unconscious when 
removed to the Hospital (Ex. 2, p. 73). 
I have given the mam facts of the case and 
will deal with the defence version of the 
occurrence and other admitted facts of 
the case when considering the pleas of 
the accused. 

The accused have filed a written state- 
ment in w'hich they admit the making 
and publishing the statements and im- 
putations stated in the charge but plead 
good faith and privilege. The learned 
vakil for the accused has urged several 
points before us of which two demand 
serious consideration. I will deal with 
the other points at the end of my judg- 
ment. He has chiefly relied on Exceptions 
I an’d IX‘ fo sec. 490, I. V. C. He first 
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contends that the imputations alleged to 
be defamatory were true, or in other 
words, that in fact Mr. Kidd did strike 
the woman and cause the injury on her 
head. He has taken what is technically 
known as the plea of veritas. He next 
submits that whether the imputations 
were true or not, his clients made and 
published them in good faith and in either 
ease for public good. 

I shall deal with the first plea first 
The defence having admitted the publica- 
tion of the defamatory statements, it is 
conceded, and that is the law, that the 
onus is on it to prove their truth. The 
accused in their written statements (which 
I may remark were filed after the entire 
evidence in the case both for the prose- 
cution and the defence was concluded’ 
does not specifically and pointedly take 
the plea that the imputations were true 
But it is urged by the learned Advocate 
for the defence that t as the cross-examina- 
tion of the witnesses for the prosecution 
and the evidence led by the defence were 
directed towards establishing the truth oT 
the imputations, we ought in law and 
justice to consider tl^p plea ; and decisions 
have been cited to Ihow that where in a 
criminal case the evidence adduced estab- 
lishes the innocence of the accused on a 
ground not taken by him, the Court ought 4 
to give effect to it. It is not incumbent 
on me to accept any such general rule but 
considering the importance of the case in 
which conduct and reputation of a respon- 
sible Police Officer *are involved, I pro- 
pose to examine the evidence bearing on 
this point. The learned Magistrate has 
also tried this issue and devoted a consi- 
derable portion of his able and exhaustive 
judgment to a consideration of the evi- 
dence on this question. Besides, Ex- 
ception I to sec, 499, L. P* C., 
n^ay he taken to be Covered by Ex* 


ception IX to that section for tf 
the truth of the libellous matter is 
established, the good faith of the maker 
cannot further be questioned, if of course 
the publication is made for the public 
good. The accused are therefore entitled 
to prove good faith either by showing that 
the imputations were true or that they did 
not act carelessly and negligently in be- 
lieving them to be true. 

As the prosecution chose to advance 
evidence first in anticipation of the de- 
fence, I propose to discuss that evidence 
before considering that for the defence. 
In examining the evidence for the pro- 
secution two points strike me markedly 
which, to my mind, should have been 
cleared but were allowed to remain un- 
explained. 

The first is that no explanation was 
offered nor was any suggestion made either 
in the evidence for the prosecution or in 
the cross-examination of the defence wit- 
nesses as to how the woman, Hem Nalini, 
came by her injuries. It is admitted that 
the people assembled at the meeting 
ca ivied no weapon and offered no, resist- 
ance. P. W. 7 Mr. Kunja Behary says — 

They did not resist arrest and were say- 
ing ‘come arrest us.’ There was no de- 
monstration of force on the side of the 
people assembled, only the crowd was 
pressing forward, as is usual when there 
is a large gathering.” It may therefore 
be safely presumed, and that is the sugges- 
tion of the prosecution, that it was some 
Policemen who had struck the woman, 
but no attempt was made to find out the 
assailant. Sub-Inspector Hem Lahiri’s 
evidence,* if believed, read with that of Mr. 
Kidd, is to the effect that the Sub-Inspect- 
or informed Mr. Kidd that a Bengali 
Police Officer had struck the woman. It 
'is strange that Mr. Kidd being a superior 
Police Officer and receiving information 
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that a woman was severely assaulted, 
probably by a subordinate of bis, did not 
think it worth big while to enquire into 
the matter either on the spot or ever after* 
wards and to find out the real culprit, as 
any such discovery would have completely 
exonerated, him and given a complete 
quietus to the defence contention. Mr. 
Kidd is quite positive on the point. He 
says : “I have not tried to find out who 
assaulted the woman. If it is pioved that 
another man is the culprit I am exculpat- 
ed. I should like to know who the culprit 
war and it has always been my desire. I 
enquired from Hem Lahiri as to what he 
knew about this occurrence, but .not defi- 
nitely upon the point. I have received no 
information from anybody as to who 
assaulted the woman. Hem Lahiri said 
that he had reason to believe that a Ben- 
gali Police Officer had struck the woman. 

1 look no steps to find out whether there 
was anything in the suggestion or not.” 
One should have expected otherwise fiom 
a Police Officer of the rank and position of 
Mr Kidd. 


NOTES* 


duty to mak£ any further enquiry. 

’Twjpfct I am unable to agree with him. 
Kunja Babu frankly admits that he aft* 
gumed that it was a non-cognizable case. 
He says in cross-examination * “ I mad^ho 
enquiries in this particular matter because 
there was no complaint at the Thana and 
we generally do not enquire into non-cog- 
nizable cases. I assumed that it was a 
non-cognizable case. I gave no orders for 
any enquiry to be made. To my know- 
ledge nothing has been done in regard to 
the assault on this lady/* The explana- 
tion does not seem to me to be satisfactory, 
J now pass on to consider the evidence 
adduced in the case by the prosecution, 
As regards the occurrence six witnesses 
have been examined, three of whom, 
the complainant, Assistant Commissioner, 
Kunja Behary and Rub-Inspector Hem 
Chandra, are Police witnesses. The other 
three, S M. Kassim, Satyendra Mohun 
Rov and Madhun Moluin Mukerji, are 
’outside witnesses said to he present at the 
time. The evidence of the Police wit- 
nesses is, as it is expected to be, merely 


The other point which presents itself 
is closely connected with the preceding 
one. It is that no enquiry was made by 
Mr. Kidd or any other Police Officer into 
the case of the injured woman. Mr. Kidd 
and Kunja Babu offer an explanation for 
this apparent indifference by saying that 
as it wag a non-cognizable case no enquiry 
was instituted. I regret that the expla- 
nation does not commend itself to me. 


negative. As I have observed, it does not 
offer any explanation or suggestion about 
the assault on the woman. It is not 
necessary that it should, but it contain# 
certain internal indications of not being 
quite straightforward which led the 
Magistrate to cast suspicion on portions of 
it. I will take those points in the order 
in which they have come out. * 


Mr. Kidd and Hem Babu found a person (1) It is admitted by the prosecution 
whether a boyor a woman lying uncons- that the complainant, after the dispersal 
cious with a wound on the head and of the meeting, used his stick and struck 
bleeding. How could they on the spot several boys. Kunja Babu says — "I saw-' 
decide it- was a non-cognizable case? him strike 3—3 boys with his hand and 
fact 3^ Kidd says that he did not en* cane throughout the whole time. I think 
quire f i% wound was serious or boy ; this is the boy o& |he 

not person footpath ^ 

die or not. He adds that he did net saw Mj&S 

‘j«V , 
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hitting one b6y. I saw him rush towards 
people who fled on seeing him rush. I 
saw Mr. Kidd strike the hoy from behind 
and the stroke fell on the boy’s leg.’ Be- 
sides Mr. Kidd I did not see any other 
Police Officer striking alt the time that I 
was there. I saw Mr Kidd rushing at the 
outer edge of the crowd and hitting out 
with his stick but it fell on the empty air 


ence as was due to his position and 
standing. . 

(3) The introduction of the name of 
Sergeant Sullivan in the case. The com- 
plainant knew that the case for the de- 
fence waB that he was the only European 
Officer present at the meeting (vide Ex. 3, 
the statement of Urmilla Devi published 
in the issue of the “ Servant ” of the 


a8 ; lhe people moved away on seeing him.” 
To the same effect is the evidence of wit- 
ness No. 9 who says that he saw the com- 
plainant strike one or two men and also 
make a rush at the people. All the prose- 
cution witnesses speak in the same vein 
but the complainant himself did not say 
a word in his examination-in-chief about 
his striking any one or using his stick on 
* that occasion He no doubt said some- 
thing to that effect when he was recalled 


23rd January'), -yeti when he was examined 
on the 17th February he makes no men- 
tion of the presence of any other Euro- 
pean besjdes himself. On the 6th 
March all the other prosecution witnesses 
speaking to the occurrence were examm- 
ed-in-chief in the following order • — 
Assistant Commissioner Kunja Behari, S 
M. Kassim, Satyendra Mohnn Bay, 
Madhuri Mohun Mukerji and Sub-Inspec- 
tor Hem Chandra Lahiri None of the 


after the examination of the above wit- 
nesses but the learned Magistrate rightly 
doubts that the* omission was merely ac- 
cidental and I ngree with him. (2) The 
mistake made by the complainant that the 
person injured was a boy Hem Babu says 
that he told Mr. Kidd that a woman was 
injured. Kunja. Babu was near by and 
he heard him say so, but Mr. Kidd some- 
how carried the wrong impression that it 
Was a boy, although it appears that on the 
following morning the Officers collected at 
Alipore and discussed the incident. Even 
in the report he submitted to the Govern- 
ment afterwards he stuck to the story that 
it was a boy This error and the omission 
noticed iff the preceding paragraph render 
the case open to the construction that the 
complainant tried at the Outset to create 
an impression that he did not strike any 
one at the meeting and if he did, he never 
hit a woman. These undesirable * . 


trate to remark act upon 

Mr. Kidd’* testimony, /*#& confid- 


- witnesses preceding Hem Babu spoke of 
f the presence of Sullivan or of any oihet 

- European Officer at the time of the occur- 
3 rence It is the Sub-Inspector Hem Lahiri 
3 who first introduced Sullivan in the open- 
3 ,ing sentence of his cxaimnat^n-in-chief 

3 The Police witnesses took up the cue and 
l in their cross-examination which came 
• some days later spoke of the presence of 
> Sullivan from the time of the arrival of 
i the Police on the scene. Kunja Babu 
; makes curious statement.! regarding Sulli- 
van. In his exammation-in-chief on flic 
6th March he says — The two Inspect ois 
assisted me and Mr. Kidd supervi- cd 
There was no European there at the time 
Four Sergeants came about 10 to 15 
minutes afterwards.” He was recalled 
on the 23rd March ostensibly for the pur- 
pose of asking him about Sullivan. He 
then said that Sullivan was at the meet- 
ing from before the arrival of Mr. Kidd 
hut this fact had escaped his memory 
yUH$il '"he 1 ■ bead -the statements of some 
' other witnesses in the papers. In cross- 
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examination he made the following state- 
ment— “ I was specifically asked by the 
Public Prosecutor if there was any other 
European Officer at that time and I defi- 
nitely stated that there was none until 4 
Sergeants arrived.” Within a week of 
tlio meeting, and before the institution of 
the present case, a. joint statement was 
prepared by Kunja Babu and Hem Babu 
and strangely enough Sullivan was totally 
ignored at the time. With reference to 
this matter, the only remark that can be 
made is that it does no credit to the pro- 
secution or help in presenting its case as 
ungarbed truth. I may add that this 
Sergeant Sullivan has not been put in the 
box to support this portion of the prosecu- 
tion story. 

(i) Sub-Inspector Hem Lahiri says 
that the persons surrounding the injured 
w oman told him that it was a Bengali 
Police Officer who had struck the woman 
and lie said so to Mr lvidd. Assistant 
Commissioner Kunja Behan in whose 
presence the information about the injur- 
ed porson was conveyed to Mr. Kidd by 
Hem Babu does not speak to this conver- 
sation. Mr. Kidd himself does not men- 
tion a, Bengali Police Officer in his exa- 
mmation-m-chief though he improves 
upon the story in his cross-examination 
after the examination of Hem Lahiri. 
The only other witness who speaks about 
it is Satyendra on whose evidence I will 
comment later. It was consistently the 
story of the defence from the beginning 
that it was an European who committed 
the assault as is evident from the state- 
ments published in the “ Servant ” of the 
20th January. I feel no hesitation in 
holding that this story has no foundation 
on fact. It is worthy of note that the 
officers met at Alipore the following 
morning and discussed the incident, at 
which meeting it may be presumed, that, 


U it was a fact, it must have been men- 
tioned that the “ volunteers ” themselves 
haji accused a Bengali Police Officer with, 
hitting the woman But in the Govern- 
ment communique (Ex 2, p 73) which 
was based on Mr. Kidd’s report, no men- 
tion is made of this important fact; on 
the other hand, it is stated there that so 
far as Mr Kidd saw, no member of Police 
force struck any woman. 

In discussing the above points I have 
generally commented on the evidence of 
the Police Officers. Of the other three 
prosecution witnesses to the occurrence 
said to be bystanders, the learned Magis- 
trate has .rightly pronounced the witness 
Madhuri Mohun Mukerjec as unreliable 
and unworthy of belief. 1 entertain no # 
better opinion of the witness SatyendrA 
Mohun Kay He was a chance witness 
and the reason he gives for his presence 
at the meeting is not satisfactory. His 
story is that he was told, by a broker that 
a plot of land near the Kalighat Tramway 
Depot was for sale by the Improvement 
Trust and he went there alone to inspect 
it without knowing where it was. Not 
being able to identify it , he went to Hem 
Babu, an old friend of ftis, at the Tolly- 
gunj Tlun a, to obtain some information 
about it where he found the Sub-Inspector 
proceeding to Kalighat with the Assistant 
Commissioner in a car. He followed ou 
foot. He witnessed all that happened at 
the meeting. He heard Mr. Kidd forbid 
the people (to hold the meeting) himself 
and through other Polide Officers but they 
paid no heed. Mr. Kidd does not say so. 
J?e again found Mr. Kidd allow all per- 
sons to go who wanted to accompany the 
ladies and did not obstruct them.. Mr. 
Kidd’s version is that he was trying to 
the volunteers from the ladies, 
no chance to talk td* Lahixl i^n the 
' and went home by tnu&V and then 
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he adds in the same breath that he met 
Lahiri on the road near the Bussa Bios- 
cope. He did not know ihe plot of land 
up till the day he was examined in Court 
nor did he make any further enquiry 
about it from the broker or the Improve- 
ment Trust. He even does not know the 
name and address of the broker. I can- 
not put any reliance on a witness like this 
The production of such evidence mars a 
good cause and excites suspicion where it 
ought not to exist. • 

The only witness who may be fairly 
treated as independent is S. M. Kassim 
During the 15 or 20 minutes that he was 
there he found Mr. Kidd striking the outer 
edge of the group. , He saw him strike a 
\boy and run towards the maidan and 
scatter the crowd. He saw him thus for 
6 minutes and then went away. He does 


ladies stood lip she also stood up whei 
some one stack her on the, head with ; 
lathi. 'The summary of her evidence u 
Court is this. She received a hart on tlii 
head with a black lathi-like thing, a litth 
over a cubit in length.' The stroke fel 
on her head from behind. Looking a 
Ex. 1 (the stick Mr. Kidd 'was carrying 
she said that the stick with which she wa: 
struck might have been like that, bu 
blacker. She was shown a Policeman’ 
baton (Ex. 2), and she said, “The thin; 
with which I was struck was just thi, 
thing.” Attempt was made in examina 
tion to improve matters, but it createi 
more confusion. The suggestion of th< 
defence was, as it is here, that the womai 
became dazed after the blow on her heai 
and could not really notice the weapon 
But she said in re-examination that shi 


not speak of seeing injured person ; so the saw the stick when she tinned round h 
incident must have happened after he had see after the blow. If Bhe saw the stick 
left. His evidence does not carry the com she must have noticed the striker, but sin 
plamant’s case far and the defence does concluded that the person who struck wa 
not challenge it as it does not militate a Sahib, because she saw the Sahib b; 
against its case, rather, in its view, sup her side with a stick. In her statemen 
P 01 ^ it. to the Assistant Commissioner (Ex. 17 

I now turn tp the evidence for the de- she says that she could not say who ha< 
fence as far as it relates to the point under assaulted her. She further said in he 
1 consideration. The accused have exa- examination in Court that as she was get 
mined 5 eye-witnesses, Nos. 6, 7, 9, 11, and ting up, she got the blow and fell dowx 
12, to prove their case that the assault on at the spot. She is more explicit in he 
the woman was committed by the com- statement, Ex. 17. There she said 
plain ant. Had the ease rested on the “ The Sahib began dispersing the people 
evidence of these witnesses, I should have then Mr. C. R. Das’s wife, daughter am 
felt considerable difficulty in rejecting the sister stood up. I also stood up. At thii 
whole of this evidence in view off the flaws time some one struck me frbm behinc 
in the complainant’s ease which I have with a stick or lathi on my head. I reele< 
pointed out, but it seems to me that the and fell and some people held me. Thi: 
case for the defence has been given away Btory is totally inconsistent with the vcr 
by the injured woman. Iii the Statement siofl of the affair given the other wit 
(Ex. 17) she made to Assistant Com- nesses for the defence. Which is that wher 
missiuper on the the ladies meet 

occurrence, she said that '^Tpib^Was i d|^' reachedRuesaRoea Mr. Kidr 

‘'parsing the/ crowd' other to Bussa 
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Road; then H flame back from with good faith in making and publishing 

ment beating people all the way 4*m »• the statements mentioned in the charge? 
this woman was Jjoing towards Bup Chand " Good faith ” has been negatively de- 
Mnkherjee’s Street, he struck her on the* fined in sec. 52, 1 P. C., as — “ Nothing is 
head with a stick. The learned vakil for said to be done in good faith which is done 
the defence asks us to hold that the or believed without due care and attorn* 
woman, as the result of the blow, got tion.” The learned vakil for the accused 
dazed and confused and could take no argues that even if he does not succeed 
notice of her surroundings. He there- in establishing the truth of the allegations, 
fore invites us to hold that the story given he is entitled to show that his clients 
by the witnesses is a true narration of were “ informed and had good reason 
facts. That may or may not be, but it is after di^c care and attention to believe 
difficult to discard theyersion of the chief that such allegations were true M and re- 
actor in the tragedy. The learned Magis- liance was placed for this proposition on 
trate has rightly obaeived that if Mr. the case of In the matter of Shtbo 
Kidd were the accused in an assault case, Prosad Pandah (1) and other cases 
with the woman as the complainant, it m different High Courts following the 
would not be possible to convict him on above case The cases do not lay 
the evidence adduced m this case. down any new rule of law 'different 

The conclusion at winch I have arrived from that contained in the 9th Exception 
is that the accu&ed have failed to substan- to sec. 499 read with sec 52 of the Penal 


tiate beyond doubt the plea of veritas and 
the exemption claimed under Exception I, 
therefore, tails. But though I hold, in the 
state of the evidence iu this case, that the 
defence lias not succeeded m establishing 
the truth of tlie charge, I confess that I 
entirely agree iu the observation of the 
learned Magistrate that the net result of 
the evidence on either side is that it is 
vary doubtful whether Mr. Kidd hit the 
woman and that even if the complainlmt 
is not entirely absolved of the 'charge, he 
is entitled to the benefit of doubt. 

The next question that demands consi- 
deration, and which in my opinion is the 
most important, is whether the imputa- 


Code. Bee. 79 of the Penal Code does 
not limit or expand the defence available 
under the 9th Exception ; and it seems to 
me that that section does not apply to a 
case where the Code expressly provides 
similar ground of exoneration in’ respect 
of a particular o|fence. In a case of defa- 
mation the accused has to establish good 
faith, if he pleads it, as any other fact 
and the question whether he committed a 
mistake of fact or law does not arise. 
Bee. 105 of the Evidence Act, 1872, lays 
the burden on the accused to prove that 
they acted in the matter with due care qpd 
attention, but when evidence is adduced 
on both sides the question of, onus loses 


tions were $&ade for the public good in its importance. 

good fftitb under the 9th Exception to sec. I now turn to the evidence in the case. 

X. P. JO. It is conceded that if , the I have discussed at .some, length the evi- 
imp utatio ns were made in good faith they dence on the first issue as, immy judgment, 
laausf, awsidermg the position of ,thfi at*r, it has considerable bearing o» tfee’ques- 
. - o$wed,be taken to have been' xp4jg^|g: fjbe. .tion under- oonsWemtjoo. ft®, wnputa- 
, puhhb gdodi The question tion . oouveyed by state- 
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entirely unwarranted, 'the beyond 


ments were 
Court would jealously and stringently 
scrutinize the evidence of good faith ; but 
where circumstances existed casting sus- 
picion on the absolute innocence of the 
prosecutor, it seems to me that stringency 
would be relaxed on production of suffici- 
ent evidence to strengthen that suspicion. 

The case for the defence is that some 
volunteers of the Congress Committee 
shortly aiter the meeting came to the 
office Of the newspaper and rep 9 rted the 
incident to the accused naming the com- 
plainant as the assailant. Babu Naren- 
dra Nath Sett, a vakil of the High Court, 
happened to be present at the time. TJic 
first accused asked his advice as to whe- 
ther he could publish it in his paper. 
Naremfra Babu advised him to make fur- 
ther enquiries and he sent a representative 
to the Hospital and another to the office 
of the Calcutta South Congress Com- 
mittee. The latter interviewed the 
Assistant Secretary of the Congress Com- 
mittee who referred lnm to the report 
submitted by the former to the Congress 
Publicity Board. The reporters brought 
certain information to the accused who 
also obtained a copy of 'the above report 
or “bulletin.” In these circumstances 
the accused {dead that they honestly be- 
lieved in, the truth of the report and pub- 
lished it in the paper. 

I will first deal with the imputations 
made in this issue of the paper of the 20th 
January. The learned Magistrate is of 
opinion that he is “ not satisfied that the 
editor made any enquiry worth the name 
which would show his good faith before 
rushing into print and publishing the re- 
port received from the volunteer boys and 
H|e Congress Publicity Board, if ffty.” 
He has not indicated what further 

/( J^ ; ,edifor should have v ^ ’ 

” '^lihnseit'fot, puMishing the 


observing that ..he should have 
made -a personal enquiry from the com- 
plainant himself. The Learned Standing 
‘Counsel has also laid stress on the failure 
of the Editor to appeal to Mr. Kidd, for 
information. 

If it is attempted to lay down as a rule 
of law that a person before publishing 
defamatory statements should, even as a 
matter of prudence, seek information as 
to the truth of the imputations from the 
person against whom they are made, I 
regret I cannot persuade myself to be a 
party to laying down any such dangerous 
doctrine I fail to perceive that the posi- 
tion of the person defamed should make 
any difference, for however highly placed 
a person may be, he may not be above 
human frailties. The contrary view 
would make the 9th Exception to sec. 499 
Buperfious. Eor if the person against 
whom the imputation is to be made ad- 
mits the truth of it, protection is given by 
the first Exception : if, on the other hand, 
he denies the truth of it, the defamer 
will not be entitled to plead good faith 
under the 9th Exception under any cir- 
cumstances. 

The learned Standing Counsel has 
argued with great vehemence that the ac- 
cused should not have believed in the 
information supplied to him by the Con- 
gress volunteers or the 'report submitted 
to the Publicity Board and that he acted 
without due care and attention in placing 
such trust. In order to determine whe- 
ther the accused was justified in believ- 
ing the truth of the reports one has to 
place oneself in the place of the 
accused and .survey the situation from 
his stand-point. - It may be true, that 
a disinterested listen^, outside the fold 
of ,4iie ' ..party ' will consider tt' pru- 
dent ' ''te: institute further hrvest%ation 
into the tortb'of 'the'"' ac^aeatioh'' ’or even 
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disbelieve the informants, but a person 
professing the same political or religious 
creed as that of his informants may 
honestly take a different view. The Court 
in determining whether the accused should 
or should not have placed implicit reliance 
on the credibility of his source of inform- 
ation should not in my opinion place 
before itself the standard which it would 
.demand to convince it of (he trustworthi- 
ness of the persons supplying the inform- 
ation. It should take into account the 
mental attitude of the person, his pre- 
judices and predilections and the surround- 
ings in which he is placed This view is 
supported by the case of Emperor v. Ab- 
dool Wadood Ahmed (2) following Bhawoo 
Jiraji v. Mulji Dayal (3). The learned 
Judges there observe, “ Good faith under 
(his 9th Exception requires not logical 
infallibility but due care and attention. 
But how far erroneous aclions or state- 
ments are to be imputed to want of due 
care and caution must m each case be 
considered with reference to the general 
circumstance and the capacity and intelli- 
gence of the person whose conduct is in 
question. It is only to be expected that 
the honest conclusions of a calm and 
philosophical mind may differ very largely 
from the honest conclusions of a person 
excited by sectarian zeal and untrain- 
ed to habits of precise reasoning.” It is 
conceivable that there may be mutual 
confidence or a code of honour even 
among criminals. 

The accused belong to the same politi- 
cal party and profess the same political 
faith as their informers. According to 
their estimation they are following a 
coarse which is commendable and does not 
.attach to itself ignominy or moral obloquy. 
$ am not aware that the profession Of 
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a particular political or religious belief, 
not inconsistent with accepted ideas of 
moral decency, necessarily imports dis- 
honesty of purpose or detracts from the 
trustworthiness of a person holding such 
belief. You may abhor his faith but not 
necessarily his character. The accused 
say that they received certain information 
from their reporters. It is true that 
those reporters have not been examined 
because, it is said, it is a breach of etiquette 
* for the editor of a paper to divulge his 
sources ’of information, but whatever in- 
formation the editor may have received, 
it was confirmed and strengthened by a 
copy of the report which was submitted 
by the Congress Committee to their Pub- 
licity Board and which, it is evident, came 
into the hands of the editor. JLt being 
the official document of his party it can 
hardly be said that it was an error of 
judgment on his part to believe in its 
accuracy. That this report, with slight 
verbal alterations, was published in the 
issue of the paper of the 20th January is 
borne out by the evidence of defence wit- 
ness No. 15, Assistant Secretary to the 
Congress Committee. I do not agree 
with the Magistrate in thinking that this 
witness was a made-up one for he! is a res- 
ponsible officer of the organisation through 
whose hands the report may have, in the 
ordinary course of business, passed, 
though he was not the writer of it. The 
accused have been charged with .publish- 
ing defamatory statements contained in 
this report. To a person situated as the 
accused editor was, the report bore intrin- 
sic evidence of infallibility. Its veracity 
was further augumented by $ report of 
the statement of witnesses Wonted by 
Mr. J. M. Sen Gupta, Banister-at-Law 
and published in the issue, of the 29W 
January. It began with iha stateaaent of 
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sftd position, who spoke to every ill 
that happened on that day except t 
teal assault. She, towevet, within a. 
minutes of the occurrence recei 
formation that a woman was assaulted, 
after she had left, by a European Officer 
and according to her Mr. Kidd was tl>e 
only European Officer on the spot. She 
further saw that the woman was? carried 
oh a taxi unconscious and bleeding. This 
evidence Was supplemented by three eye- 
witnesses, young men working in the- 
Congress cause. I am not called upon- in 
this case to consider whether this evidence 
or that which has been produced in Court 
is sufficient to convict the complainant of 
the assault. I have held it is not. • X 
have only to consider whether it Was suffi- 
cient ^produce in the mind of the ac 
cused, circumstanced-ae he was, a reason • 
able belief in the accuracy of his informa- 
tion. I cannot hold that the above cir- 
cumstances coupled with the remarkable 
apathy of the Police to Vhich X have al- 
ready adverted and the further fact that, 
the complainant was the only European 
Officer Cn the spot, which I believe to be 
true, using his stick, I take it for a lawful 
purpose, did not affc/d a reasonable 
ground tb the accused to believe that the 
statements he published were true, X am 
therefore of opinion that the accused have 
succeeded in establishing their plea of 
good faith in publishing the imputations. 

I think hf proper to refer to an observ- 
ation ingde .by the learned Magistrate 
Which finds place in two , places \'M his 
jndgraeht and on which he sehms to have 
ltad great stress. I refer to the passages 
in his judgment in which he charges the 

'J.-* ‘ Jt f .i'» x-fc_ I X*_- 







^Empbbob. ’ ‘ • ■ . 

indiscriminate asattult; This is what . he 
says :-r-" This «JtS l^tge" ’of mdisenuffirnate 
assault has been spiting “dp and developed - 
in the coarse ofJThe trial, of the case. In • 
the -original publications, which I have 
quoted and which form the basis of this 
rase, that charge is that Mr. Kidd deli- 
berately and brutally bit the woman from 
behind. This was the first report that 
the ‘ Servant ’ received and published,,. 
The statements of some witnesses about 
this not being deliberate act and being In 
the course indiscriminate and Wanton 
assault came much' later on,” I wonder 
what led the learned Magistrate to fall 
into this error. It appears that in the 
stiiL-ments published on the 20th and 
23rd January it is said that the complain- 
ant was assaulting people indiscriminate- 
ly and “right and left” (see pp. 72, 75 
and 70 of the paper-book, Ex. 1" and Ex. 
3) At p. 87 it reads that a witness in 
reply to a question put by Mr. Surendra 
Xath Mulliok at a non-official enquiry 
said, “ I think it was a random blow not 
particularly meant for the lady.” 

Tt having been found that the imputa- 
tions made in the issue of the 20th Janu- 
ary were made in good faith, it will fol- 
low that those published in the issue of 
the 23rd January were similarly made., 
Tn (act between the 20th and 28rd January 
the accused obtained further materials to 
strengthen their conviction, pie., the 
statements of witnesses recorded, Jby JltW. 
J. M. Sen Gup'ta CD. W. 18) Which,, (the 
witness admits, were published iqAthe 
newspaper bat he did not go thror^WkWin 

lirua Ktt linn * i • ffi * *" 


line by line. 

I now refer to two other 1 


defence with change of front in that the urged by the learned vakil for the aCcuaed.' 
; <* defence .affijftW’ ' (1) He„ also claitns^miptes^0n : 'V:''^3w' 



assault on 
was 


«ase was 



Except: 
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in such meetings, the imputations charged 
did not lower his character in the eye of 
the public. I do not think there is any 
substance in this argument. It is not 
proved that Mr. Kidd had such wide noto- 
riety or that the public had formed such 
estimate of his character. In fact the 
prosecution has adduced sufficient evidence 
to prove that the imputations were cal- 
culated to harm the complainant’s reputa- 
tion. 

(2) It is also argued that the conviction 
of the second accused under sec. 500, T. 
P. 0. is wrong inasmuch as he is a 
printer and as such, if the offence is proved, 
should be convicted under sec. 501 , I. P. 
C. The Recond accused was charged as 
printer and publisher and he does not 
deny that he was a publisher alRO. Be- 
sides, alteration of the section of the Code 
will not materially help the accused nor 
vitiate their joint trial 

In the above view of the case, T am of 
opinion that the cliaige failR and both the 
accused should be acquitted. * 

[The two Hon’ble Judges of the Divi- 
sion Bench having differed in their judg- 
ments, the case was referred to the 
Hon’ble Mr. Justice Rankin.] 

Babus Dasarathi Sanyal, Narendra 
Kumar Bose, Samarendra Kumar Dutt, 
Hemendra Nath Bose, Bon Behari Sar - 
fear, Lalit Mohon Sanyal, Satindra Nath 
Roy Chowdhury and Asita Ronjon Ghosh 
for the Appellant. 

Babus Dasarathi Sanyal, Samarendra 
Nath Dutt,* Hemendra Nath Bose and 
Bon Behari Sarlear in Revision No. 677 
of 1923. 

Mr. B. L. Mitter , Standing Counsel 
(with Rai Torah Nath Sadhu Bahadur) for 
the Crown in both the appeal and the 
Beviekm. 


The JUDGMENT OP THE COUBT was S3 
follows : — 

In my opinion this case must be dis- 
posed of on the footing that there has not 
been a compliance by the Magistrate 
with the provisions of sec. 342 of the 
Criminal Procedure Code. 

According to the order sheet the accused 
were properly called upon to plead. That 
was on the 14th March 1922 and at that 
time they stated that they pleaded not 
guilty and alsq that they would both file 
written statements. The duty of the 
Magistrate under sec. 342 is not m ques- 
tion at that stage It arises when the 
witnesses for the prosecution have been 
examined, cross-examined and re-exa- 
mined and according to the order sheet 
that process was completed on the 12lfh 
April 1922, on which date the case was 
adjourned until the 25th for the purpose 
of the accused entering on their defence. 
It is quite clear that the promise to file 
written statements made at the time of 
the plea in no way exonerates hr exempts 
the Court from examining the accused at 
a later stage as required by sec. 342 
There is no minute in,. the order sheet to 
the effect that on the 12th April or on the 
25th April anything purporting to be an 
examination of the accused took place, 
njbr is there any indication of the ques- 
tions put and the answers obtained upon 
such examination. It appears from the 
report made by tbe Magistrate that at the 
close of the prosecution case he bad dis- 
cussions with the leartied Counsel for the 
defence, as to the number and nature of 
the witnesses the accused were going to 
call. It also appears from the Magis- 
trate’s report that he always understood, 
and so far as he now remembers he was 
^tdd, that the accused would file the 
yrritten statements promised by them. 
Ip these circumstances the Magistrate has 

S2 
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said in liis report, “it will thos be seen 
that I did examine the accused and give 
them the fullest opportunity to make 
their statements. And they did so ' in 
their written statements filed on the 20th 
May 1922, when not only had the prosecu- 
tion witnesses been cross-examined and 
re-examined but also their own defence 
been finished.” 

Now, the first question Which I have 
to address myself to is the question whe- 
ther there has been a compliance with 
the section Tn this country it often 
happens that a prisoner is tried in a 
language which for one reason or another 
he understands but indifferently well and 
for that reason as well as for other 
equally grave reasons the intention of the 
statute is that at a certain stage in the 
case, the Court itself shall put aside all 
Counsel, all pleaders, all witnesses, all re- 
presentatives, and shall call upon an in- 
dividual accused wi4h the authority of the 
Court's own voice to take advantage of 
the opportunity which then arises to 
state in his own way anything which he 
may be desirous of stating. In the case 
of an accused whiyis in no difficulty in 
understanding the proceedings, a question 
addressed to his Counsel in his hearing 
and answered by his Counsel in his hear- 
ing may perhaps be taken in certain cir- 
cumstances as a compliance with the sec- 
tion. Tt is not a fufl compliance With the 
section, but I say nothing whatever to 
create any more trouble than is absolutely 
riecessary in any case of that character. 
What is necessary is that the accused 
shall be brought face to face solemnly 
with an opportunity "given to him to 
make a statement from his place in the 
dock in order that the Court may have 


that there was a discussion with Counsel 
about the number and nature of the wit- 
nesses is the samerthing at all as what the 
section requires. It is important also to 
have regard to the time at which this exa- 
mination took place. In the decided 
cases it has been pointed out that to ask 
an accused for his defence before he has 
the whole of the prosecution evidence in 
front of him, is not a compliance with the 
section. In my opinion to ask the accus- 
ed not at the beginning of Ins defence hut 
later on wlienjiis statements may be sub- 
ject to heavy discount owing to the evi- 
dence given in his hearing bv bis own 
witnesses in the meantime, that is not to 
be assumed to be a substantial compliance 
with the requirements of the section. In 
the present case I have an instance not 
on the side of the accused hut on the 
side of the complainant cl llns vnv matter 
and it is a very good lllurtritlon • because 
in this case much difficulty has been 
caused and much criticism lias been made 
because the complainant whose examina- 
tion was not finished till a Her the other 
witnesses for the prosecution had been 
examined had introduced matters the 
value of whioh might have been taken 
quite differently if they had been intro- 
duced at the earliest possible opportunity 
In like manner an accused who is only 
given an opportunity to state his defence 
after the witnesses called by himself have 
been examined and cross-examined may 
not be in as good a position as if he had 
been invited to make his defence at the 
proper time and before those witnesses 
were heard. The fact that tho accused 
were asked to put in written statements 
in my opinion is of no great moment for 
this purpose. There is all the difference 


the advantage of hearing his defence if /in the world between a written statement 
he is willing to make one with his own presumably prepared, almost certainly re- 
lips. Now, I cannot think that the fact wed, by the lawyers appearing for the de* 
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fence and a statement made by the accus- 
ed himself, so that the Magistrate can ob- 
serve his demeanour and his manner 
wliilo he makes it and come to his con- 
clusions as to the value of his evidence. 
In this country an accused is not allowed 
to give evidence on his own behalf and, in 
view of this sec. 342, is of cardinal import- 
ance. < I say these things not because I 
am desnous of introducing any new 
technicalities or any new difficulties as 
regards procedure in the lower Courts. 

1 quite appicciate that tyie Stipendiary 
Magistrates in the City of Calcutta have 
to get tlnough a mass of important and 
diiiicidt woik and that some slips are not 
only natuial but inevitable. At the same 
time the qiuston whether a non-compli- 
ance with sec. 31*2 is fatal to the proceed- 
ings is a question as to which I am not 
pi opai cd, sdtmg as I now am, to call 
into question the decision given m the case 
of Mazahut Ah v. King-Emperor (4). 
The importance of that case ;s that the 
learned Chief Justice distinctly stated 
this . “ On the merits, as far as I can^see, 
there is nothing to be said in support of 
this application, but these are the words 
of the section winch, in my judgment, ex- 
pressly provide that the Magistrate shall 
question the accused generally on the case 
at a ceitain stage m the proceedings/ ’ 
It is no doubt arguable that the words of 
the section are mandatory, but that it does 
not follow that every non-compliance is 
more than an irregularity. In the pre- 
sent case on {he facts it is also argued 
with great .plausibility that if it is a pro- 
per question to entertain whether or not 
these accused have suffered any prejudice, 
the answer should be in the negative. It 
seems to me highly undesirable that the 
ruling in the case ed^M&mhur AU v. King\ 
Emptirot (4) should he whittled down fey 

( 4 ) 


a Court which is not entitled to overrule 
it : and I expresbly reserve my opinion on 
the question whether that case did or did 
not go too far. That, however, is the 
measure of justice and strictness which 
was meted out to the accused there and 
I am not going to exact a lower scale m 
the present case 

In Mr. B L. Mitter's argument tlieie 
was a contention that whether or not 
failure to comply with the section pio- 
perly amounts to an irregularity or to an 
illegality vitiating the proceedings depends 
on the question of monts, that is to say, 
on the question whetliei the accused per- 
son has been prejudiced or has not b°en 
prejudiced I must point out that there 
are some manifest difficulties in this view. 
My duty, I think, is clear, namely, to fol- 
low the decisions of a division Bench of 
the Couit and to tieat tins trial as having 
become illegal from the moment when 
without compliance vwith see 342, the 
Magistrate called upon the accused to 
• enter on their defence 

The case is therefore sent back to the 
same Magistrate to begin the proceedings 
anew' as from the en^i of tho re-examma- 
tion of the witnesses for the prosecution, 
that being the point at which in my opi- 
nion, for non-compliance wuth sec. 342, 
*the proceedings became illegal under 
the authority to which I have already re- 
ferred. 

Mr. Sanyal must excuse me if I do not 
discuss certain matters which he has men- 
tioned in arguing this part of the case, 
but I have to remember that anything I 
might say at the present moment might 
seriously embarrass 'one er the other of 
the parties when the proceedings begin 
afresh in the lower Court. 

The result therefore is that the .convic- 
tions of the accused are set aside and the 
ease sent back to the same Magistrate to 
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begin the trial afresh from the point 
which I ha^e indicated. 

The fines, if paid, must be refunded. 

The same order is made on the revision 
petition at the instance of the second ac- 
cused, the printer. 

J. N. R. Case remanded. 

PBIVY COUNCIL. 

[Appeal from Madras.] 

I E. Subbarata Pillai, 
since deceased (now 
Lord Phillimore. I represented by Bnbra- 
Lord Carson. | mania Pillai and ors.\ 
Sir John Edge. and ors., Appellants, 
1922, v. • 

Heard, 4, May. Rajah Komar Ven- 
J^dgment, 3), May. rata Prrumal Raju 
Bahadur Varu and 
ors.. Respondents. 

Limitation Act (IX of 1908), Art. 118— Conti net 
for gale of land— Intending purchaser if beneficial 
owner or has a charge on the property— Right to 
sue for pottesnum without claiming ipecidc perform • 
ance— Transfer of Property Act (IV of 1888), sec, 
«*• 

Under a contract of sale of land, no 
charge is created in favour of the intending 
purchaser , who does not by' reason of such 
contract alone become entitled to sue for 
possession, absolutely or conditionally on 
Kis fulfilling his part of the stipulations in 
the contract. 

A sutt to enforce his rights under the 
contract with reference to the property ts 
essentially one for the speeific performance 
of a contract to which Art. 1JJ of the 
Limitation Act applies. 

This was an appeal from a decree of 


Court of Wards on behalf of Rajah Kumar 
Venkata Perumal, a son of the Rajah of 
Karvetnagar, for a declaration of his rights 
and title to four villages and for posses- 
sion thereof. 

The suit was based on an agreement, 
dated the 25th August 1888, between 
Saravana Pillai (the original first Defend- 
ant) and the Plaintiff which provided that 
on taking an account Rs. 99,568-15-6 had 
been found due to Pillai and that he 
should sell the suit villages, to the Plain- 
tiff on payment of that sum and that if 
the Plaintiff were unable to pay the full 
amount m cash a mortgage should bo 
taken on the villages agreed to be sold. 

Saravana Pillai (since deceased) and five 
mortgagees from him were made Defend- 
ants and it was alleged that Pillai was a 
trustee for the Plaintiff 

The suit was tried by the Subordinate 
Judge of Arcot who decided that the 
parties were bound by the terms of the 
agreement and that Pillai was the owner 
of the villages but that the Plaintiff’s re- 
medy was an action for specific perform- 
ance which had, however, become barred 
by limitation, and he dismissed the suit 
and passed a decree accordingly. 

From this decree the Plaintiff appealed 
to the High Court at Madras (Subrah- 
manya Ayyar, Officiating C. J., Benson 
and Bhasham Ayyangar, JJ.), who found 
that the agreement proceeded on the foot- 
ing that the Plaintiff was the beneficial 
owner of the villages and that the first 
Defendant held the same for his benefit. 
They accordingly set aside the judgment 
of the Court below and remitted' the case 


the High Court at Madras, dated- the 14th (on the 15th December 1903) for findings 
February 1916, which reversed » decree of on three specific issues, 
the Subordinate Judge of North Arcot. The issues remitted were tried by the 
dated the 22nd April 1901. .. J /District ‘Judge of Nbrtb Arcot who re- 

The suit out of which the appeal arose carded hisffindings thereon and the pro- 
wafl instituted by the mwiager of the ceediftgs terminated, in a final decree of 
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the said High' Court, dated the 14th 
February 1016, which settled the amounts 
duo by the Plaintiff to the first Defendant 
and provided for redemption by the Plain- 
tiff and for sale in default subject to cer- 
tain terms and conditions. 

From this decree the principal Defend- 
ants appealed to His Majesty in Council. 

Mrssrs. DcGruyther, K. C. and B. Dube 
for the Appellants. — The High Court have 
taken a wrong view of the construction if 
the contract It was m reality an agree- 
ment in which Saravana Pillai agreed to 
sell the villages to the Plaintiff for a fixed 
sum. The suit therefore is in reality a 
suit for specific performance of a contract 
and isbanedby Ait. 113 ol the Limitation 
Act. 

Refol ence was also made to Humchand 
Maujmial \ Govcrdhandas Vtshnidas 
Rntanchmid tl) on the question as to 
whether the Appellants were justified in 
bringing this appeal seeing that no ap- 
peal had been filed by them against the 
order of the High Court of 15th Decem- 
ber 1903. 

Mr. J. M. Parikh for the Respondents 
.submitted that if the appeal wore allowed, 
it should be without prejudice to the 
claims of Respondents Nos. 8, 9 and 10 
who were mortgagees from the first De- 
fendant. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Carson. — In this suit the present 
Rajah of Karvetnagar seeks to recover 
possession from the Defendants of certain 
villages on payment of such sum, if any, 
as may be found due. 

Both the Subordinate Judge of North 
Aaroot and the Judges of the High Court of 
Judicature at Madras were in agreement 
'<!> t. R. « I. A. 12* : 9 . c. r. t, R. *7 C*». 

aiStSAC.W. to.TOl 


that the legal relation between the Plain- 
tiff and the first Defendant is settled and 
determined by a contract in relation to the 
said villages entered into on the 25tb 
August 1888, between Sri Maharajulan- 
garu, the Plaintiff’s father, and the first 
Defendant. Saravana Pillai, who was the 
first Defendant, is now dead, but is re- 
presented in thiB appeal. The remaining 
Defendants claimed to be bond fide pur- 
chasers for value from the first Defendant 
w ithout nqtice of any claim by the Plain- 
tiff Tlie Subordinate Judge held that 
upon the construction of the said contract 
Kaiavana Pillai was the owner of the 
villages, and agreed to sell the same 
to the Plaintiff for a consideration of 
Rs 99,508-15-6, te be paid or secured as 
stated in the filth paragraph of thC said 
contract of the 25th August 1888. The 
High Court, on the other hand, held that 
upon the hue construction of the contract 
the Plaintiff was tjie beneficial owner of 
the villages and Saravana Pillai only the 
legal owner, and that in the matter of 
pecuniary obligations incurred by Sara- 
vana Pillai m connection with the purchase 
of the villages, and in the matter of the 
other money dealings between him and 
the Plaintiff, there was found due from the 
Plaintiff a sum of Rs. 99,568-15-6 in 
settlement of accounts. It is admitted in 
the judgments of the High Court that if 
the said contract were a contract for sale 
the suit would essentially be one for the 
specific performance of a contract, and in 
that case it would* be clearly barred under 
Art. 113 of the Limitation Act. It is well 
to bear in mind that the terms of this 
section relate to any contract. 

On the view taken by the High Coart 
of the contract, however, it was held that 
the suit is really one for the possession of 
immoveable property by a beneficial owner 
thereof against the legs! owner on pay- 
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ment, if necessary, of suet sum, if any, 
as may be found due ; that the execution 
of a conveyance by the first Defendant to 
the Plaintiff was not essential, and is un- 
necessary if he gets a decree for the re- 
covery of the villages as beneficial owner. 

The villages in question originally be- 
longed to the Plaintiff’s late father — the 
then zamindar of Karvetnagaa*. They 
were sold in 1883 in Court auction ki O. S 
.No. 5 of 1879, and purchased by the firs! 
Defendant as stated in the contract. It 
is alleged by the Plaintiff that this pur- 
chase was made on behalf of the Plaintiff’s 
father ;'that a part of the purchase money 
was paid out of his funds and the balance 
obtained from one Krishnama Chari, to 
whom the villages appear to have been sold 
by the first Defendant subject to a condi- 
tion of reconveyance on payment of a 
stipulated sum. A suit to compel such 
reconveyance was instituted in the High 
Court at Madras, and, on the 10th Octobei 

1889, a decree directing i econveyance was 
made. In pursuance thereof a conveyance 
was duly executed on, the 7th Februarv 

1890, and since that date the first Defend- 
ant had until he died been in possession 
of the villages, acting as the absolute 
owner thereof. The contract of the 28th 
August 1888, was entered into during’ the 
pending of the original suit. It recites 
briefly the facts above stated and refers to 
the pendency of the said suit, and then 
proceeds as follows : — 

u Under these circumstances, under the 
order of Sri MaharajulanK&ru the accounts 
were looked into in their presence in re- 
spect of itemfe' due to tbe stfid S&ravana 
Pillai relating to the said villages, and also 
relating to all money transactions between 
Saravana Pillai and Sri Maharajulangaru . 
On looking into the accounts, the gittount 
found due" to the said Saravana I^Oai was 
Kb. 98,66845-6. , Saravana Pillai p 0 iweJ»ed to 
receive this sum of rupees,’ etc., ahfl trim tile 
aforesaid tillages to Sri 


Whatever may have been tbe original 
nature of the purchase by Pillai or tbe 
arrangements entered into to raise tbe pur- 
chase money, this contract was a settle- 
ment of questions of acoount in relation 
to the said villages and other matters, and 
under the terms of it Pillai is treated as 
the legal and beneficial owner. Tbe 
second clause of the contract further 
strengthens this construction. It provides 
that as soon as Pillai obtains a decree in 
the suit already referred to (which, as 
pointed out, he jhd obtain), he should sell 
the villages to Maharajulangaru, and the 
said Maharajulangaru should purchase the 
same for the sum of Rs. 99,568-15-6. 

“ He should not sell to others without the 
consent of the Maharajulangaru ’ ’ — a pro- 
vision which would be meaningless unless 
he was the legal and beneficial owner- 
The fifth clause of the agreement provides 
for payment of inteiest on the purchase 
money until paid, and that until the prin- 
cipal and interest are paid the Maharaju- 
langaru should mortgage the villages 
‘ ‘ which Saravana Pillai has consented to 
sell, or other villages, etc.”-?-properties 
which arc acceptable to Saravana Pillai as 
security for the said principal and interest 
— and execute a document therefor. The 
Plaintiff took no further action in the 
terms of the said contract. In the year 
1899 his estate was taken under the 
management of the Court of Wards, and 
this suit waa instituted by the Manager 
appointed by the Court of Wards on the 
24th August 1900. Before instituting 
this suit, it is to be observed that.on the 
23rd August 1900, the Acting Secretary 
to the Court of Wards, by a notice in 
writing, called upon the first Defendant 
to execute a conveyance of the villages to, 
him op behalf of thp Plaintiff and to ten- 
der a mortgage for execution by him on 
behalf Of the Plaintiff. 
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Their Lordships agree with the Sub- 
ordinate Judge that no charge is created 
by the contract over the villages In ques- 
tion, and that the Plaintiff had no right 
to recover possession of the property ab- 
solutely or conditionally on his executing 
a mortgage deed or making a payment to 
the first Defendant. 

The suit, therefore, b, (‘nines one for the 
specific performance of a contract which 
is barred by the section of the Limitation 
Act already referred to. 

This Board are, for t )t^ leasons stated, 
of opinion that this appeal should be allow- 
ed and the judgment of the Subordinate 
Judge restored, and that the Appellants 
should have their costs in the Courts 
below and of the appeal. It is unneces- 
sary, having regard to this conclusion, to 
consider the case of the Respondents, the 
legal representatives of Defendant No. 3 
— for whom Mr Parikh appeared — further 
than to say that it was agreed in the 
course of the argument by Mr. DeGruy- 
ther, Counsel on behalf of the Appellants — 
that the interests of Mr. Parikh ’b plients 
should not be affected by any question of 
ahy statutes of limitation winch might be 
raised in answer to their claim, owing to 
the delay which lias been occasioned by 
the institution and the carrying out of the 
proceedings m this suit, and their Lord-* 
ships so determine. 

Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitor : Mr. John Josselyn for the 
Appellants. 

Solicitors : Messrs. Barrow, Rogers and 
N cxnl{ for the Bespondents. 

G. D. M. Appeal allowed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 161 of 1922. 

MoOKBRJBB, J. ' 

Rankin, J. Kalikribuna Rat and 

1922, anr., Appellants, 

Heard, 1 and «. 

2, August. Makbanlal Mooker- 

Jndgment, jee, Respondent. 

10, August. , 

Probate and Admiinitrution Act ( V of 1881), 
sec. SI — Indian Succession Act (X of 1865), see. 89 
— Hn\du Wills Act (XXI of 1870), sec. % — Residue 
left by Will for the maintenance and worship of idol, 
—Idol, ij residuary legatee— Letters of administra- 
tion, who is entitled to, a i-b nt or priest. 

Where a testatrix, a Hindu widow, by 
her Will, after providing for expenditure 
on the occasion of her obsequious ^cere- 
monies and payment of certain legacies, 
directed that, the residue of her estate 
should be devoted to the maintenance and 
worship of the idol established by her 
husband’s ancestors * and the executor 
named in the Will did not take out pro- 
bate : 

Held — That th'e idol was the residuary 
legatee within the meaning of secs 89 of 
the Indian Succession Act, which is ap- 
plicable to Hindus , and that the person 
entitled to letters of administration under 
sec. 2J of the Probate and Administration 
Ad was the shebait of the idol. 

Held, further — That the appointment of 
a priest, (purohit) to conduct the worship 
of the idol by the shebait does not trans- 
fer the management of the debutter estate 
from the shebait to the priest; and that 
the priest is not entitled to the grant of 
letters of administration a$ residuary 
legatee or otherwise. 

MAHARANI InDURJEET Koobb p, 
Chtjndemcn Misses (l) owl Nafar Chan- 
dra v. Kail ash Chandra (2) referred to. 
ll) ie W,!L»»tl87*). 
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It is well-scttled'lhdt when. the wefrship 
of an idol has been founded, the •shebait- 
ship is vested in the founder and his heirs, 
unless he has disposed of it otherwise of 
there has been some usage or course of 
dealing which points to a different mode 
of dovolution. 

This was an appeal from a decision of 
,A. J. Chotzner, Esq., District Judge, 
*24-Pargana8, dated the 1st March 1922 

The facts of the ease will appear from 
the judgment. . ' 

Babus Rupendra Kumar Mitra and Pasu- 
pati Ghose for the Appellants. 

Babus Probodh Kumar Das and Pancha- 
, nan Ghose tor the Respondent. 

The Judgment of thf Court was ns 
follows : — 

This appeal is directed against an order 
for the grant of letters of administration, 
with copy of the Will annexed, to the 
estate left by one Bidfynmoni Dcbi. The 
lady made a testamentary disposition of 
her properties on the 29th November 1898 
and died on the 16th December 1898 ; she 
directed the expenditure of Rs. 600 on the 
occasion of her obsequious ceremonies 
and Rs. 1,400 in the jfftyment of specified 
amounts as legacies to various persons. 
The residue, fjhe directed, would be devot- 
ed to the maintenance of the worship of 
the idol 8ri Sri Tswar Lakshmi Janardan 
established by the ancestors of her hus- 
band. The executor named in the Will 
did not take out probate and it was not 
tUl the 6th November 1904 that one 
Rajendra Nath Roy, a first cousin of the 
l&4y, came forward to take out letters of 
administration with copy of the Will an- 
nexed. We are not now concerned with 
'the history of the management of the 
estate by this administrator. It i^ suffi- 
cient to state that on Ms death, one 
Makhanlal Mook«jee, ; tl^ j^est pi th^ 


testatrix, applied for letters of adminis- 
tration. In the first instance, an ex parte 
order was made in his favour; this w as 
subsequently re-called and the case was re- 
heard in the presence of Kalikrishna Ray 
and Satis Chandra Ray who are the 
grand-sons of the brother of the testatrix 
and have come forw ard to obtain letters of 
administration The District Judge has 
made u giant in favour of the priest under 
see 21 ol the Probate and Administration 
Act W e are now called upon to consider 
whether this order can be sustained. 

Sec. 21 runs in these terms : — 

“When there is no executor and no 
tesiduary legatee or representative of a 
losiduary legatee, or he declines or is in- 
capable to act, or cannot be found, the 
person or persons who would be entitled 
to the administration of the estate of the 
deceased it he had d'ed intestate, or any 
other legatee having a beneficial interest, 
or a creditor, may be admitted to prove 
(he Will, and letters of administration 
may be granted to him or them 
accordingly.” 

The District Judge has made an order 
in favour of the priest on the ground that 
he v\ as the residuary legatee. In our opi- 
nion this position cannot be supported; 
and, indeed, in the course of argument, 
the view that the priest was the residuary 
legatee has been abandoned. The Will 
directs the payment of a legacy of Rs. 50 
to the priest ; this clearly does not make 
him the residuary legatee. But it has 
been admitted before us that this sum-ftp 
already been paid to the priest out of the ■ 
estate. He cannot consequently, be re- 
garded as a legatee having a beneficial in- v 
terest in the estate. The residuary legatee "* 
is unquestionably the idol established by , 
the ancestors of the testatrix. It is to the 
idol that the residue of the estate 'is, . 
queatbed, and under, sec. 89 of the Indian 
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Succession Act, which is applicable to 
Hindus under sec. 2 of the Hindu Wills 
Act, a residuary legatee may be constitut- 
ed by any words that show an intention 
on the part of the testatrix that the person 
designated should take the surplus or resi- 
due of his property. Consequently, the 
person entitled to letters of administra- 
tion, as residuary legatee under sec, 21 of 
the Probate aud Administration Act, is 
the shebait of the idol. It cannot be sug- 
gested that the priest is the shebait. The 
shebait appoints the purohit to conduct the 
worship, but that does not transfer the 
management of the debutter estate from 
the shebait to tho purohit; Maharani 
Indurjeet Kooer v. Chandemun Misser (1) 
and Nafar Chandra v. Kailash Chandra (2). 
Where the appointment of a purohit has 
been at the will of the founder, the mere 
fact that the appointees have performed 
the worship for several generations will 
not confer an independent right upon the 
members of the family so appointed, and 
will not entitle them as of right to be 
continued in office as priest ; Nanabhai 
Trimbah (3) and Narayana v. Ranga (4). 
We are consequently of opinion that the 
Respondent is not entitled to the letters 
of administration as residuary legatee or 
otherwise and the order made in his 
favour cannot be supported. 

The result is that the appeal is allowed 
and the application fd> letters of adminis- 
tration made by Makhanlal Mookerjee 
dismissed with costs, both here and in the 
Court below. The hearing-fee in this 
Court will be assessed at two gold mohurs. 

The case will be remitted to the lower 
Court so that the question of grant of 
letters of administration to the Appellants 

(1) 16 W. B. 99 (1871). 

(»> 85 0, W, N. 801 11930). 

(3) [1878] Bom. P. J. 195. 

W) t h. B, 16 Wad. 163 (1891). 


or other persons may* be further considered. 
The residuary legatee is the person en- 
titled to the office of shebait. We are not 
in a position to decide, from the materials 
on the record, who is entitled to the 
shebaitship. But we may add that it is 
well-settled that when the worship of an 
idol has been founded, the shebaitship is 
vested in the founder and his heirs, unless 
he has disposed of it otherwise or there 
has been some usage or course of dealing 
which points to a different mode of devolu- 
tion ; Sree (hreedhareejee Gbswamce v. 
Rumanlalji Gossamee (5), Jagadindnt 
Nath v. Hemanta Kumari (6) and Mohan 
Lalji v. Gordhan Lalji (7). In this 
connection , it must be borne in mind 
that as stated in the Will of the 
lady, the worship of the idol was, 
established by the ancestors of her hus- 
band. She is consequently not the on- 
ginal founder; nor can she be regarded 
as a foundei because of her subsequent 
benefaction which is nothing beyond an 
accretion or addition to the existing found- 
ation ; Annaswami Pillai v. Ramakrishna 
Mudaliar (8) and Appasami v. Nagappa 
(9). The question of shebaitship ia thus 
a matter for careful investigation, and we 
direct that the application for letters of 
administration made by the present Ap- 
pellants be re-heard, after notice to the 
heirs of the husband of the lady and to 
the Government Pleader as representing 
the Crown. 

Appeal allowed; 

P. K. C. • Case remitted. 


(5) L. ft 16 T. A. 137 (1889). 

(6) U ft. 31 I. A. 203 : s. o. 8 0. W. N. 809 
(1904). 

(7) L. B. 40 I. A. 97 : «. c. I. It. ft. 36 All. 
283 j 17 O. W. N. 741 (1913). 

(«) I. It. B. 24 Mad. 319, 229 (1900), 

.49) I. h. B. 7 Had. 499 (1884). 

R) 
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Lord Dunedin. 
Lord Phillimore. 
Sir John Edge. 
Mr. Ameer All 
1922, 

Hoard, 13 and 

15, June. 
Judgment, 

16, June. 


Palchcr Sankara- 
reddi and ors , 
Appellants, 

v. 

Palchub Mahalaks- 
mama, since deceased, 
and ors., Respondents. 


Appnd — H’jDmim, oeddnlity of—lVuiyht touttuih 
to opinion of ti ml Court — When, question doc* not 
de-pnul upon u it tins'* demeanour and manner in the 
box but on ivfri cnees from facts, Appellate Coin t as 
good judge of fact its trial Court. 


U licn the question of credibility of a 
witness depends upon the, light which is 
thrown upon it by his demeanour in the 
\bo.i\ by the manner in which he answers 
the questions and by how he seems to bi 
affected by the questions that are put to 
him and so on, the trial Judge has an ad- 
vantage not shared by the Appellate Court. 
But when the views upon credibility are 
founded upon argumentative inferences 
from facts whieh are not disputed, thm 
the Court of Appeal is really in as good a 
situation as the Judge of first instance 


These weie *iwo consolidated appeals 
from two decrees of the High Couit at 
Madras, dated the 10th December 1917, 
whieh leversed two decrees of the Tfcm- 
porary Subordinate Judge of Nellore, 
dated the 15th August 1916. 

The facts are shortly as follows : — 

One 1'. Chencliuragava Reddi died on 
the 26th October «1914 after a somewhat 
protracted illness. 

On the 20tli November 1914, the Ap- 
pellants instituted a suit against the first 
Respondent who is the widow of Clien- 
churagava Reddi. 

They alleged that the latter died ip- 
testate, and that the widow W{$ fabricat- 
ing a Will, and they prayed for a declara- 


tion that they were the nearest rever- 
sioners of the deceased and that the Will 
was not genuine. 

On the 9th December 1914 the impugn- 
ed Will, dated the 22nd October 1914, was 
unsuccessfully presented for registration 
by the widow, and on the 30th Septem- 
ber 1915 the widow and her nephew in- 
stituted the second suit under sec. 77 of 
the Registration Act. 

Both suits were tried by the Subordi- 
nate Judge of Nellore, and by consent the 
same evidence was accepted in each. 

The learned Suboidinate Judge decided 
against the genuineness of the Will pro- 
pounded bv the widow but held that the 
Plaintiffs had not established beyond 
reasonable doubt that they were the 
nearest reversioners to the estate of the 
deceased. 

In the event he passed decrees dis- 
missing both the suits. 

Against these decrees the parties pre- 
sented appeals to the High Court at 
Madras which were heard together and 
one judgment was delivered on 10th 
December 1917 bv Abdui Rahim and 
Oldfield, JJ. 

The learned Judges decided in favour 
of the genuineness of the Will, reversed 
the judgment of the Subordinate Judge 
and passed decrees directing the Sub- 
Registrar to register the Will on its 
presentation by the Appellant within 30 
days from the date of the decrees. 

Against these decrees the Appellants 
appealed to His Majesty in Council. 

Sir William Finlay, Ii. C. and Mr. B. 
Dube for the Appellants. 

Messrs. L. DeGruyther, K. C. and 
Narasimham for the 2nd Respondent 
were not called upon. 

Their LoRBSHifS’ Judgment was deli- 
vered by 

Lord 1 Kurd is. —One Palch'ur Chen- 
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churagava Reddi, an inhabitant of a 
village in the District of Nellore, died on 
the 26th October 1914, at the age of 
about 60, and was possessed of consider- 
* able property. He left a widow, but no 
children and no near relatives except 
such as were relations of his wife. Ills 
wife had a sister, who had a son, 
Vemireddi Babumldi On the 9th De- 
cember 1914, Ins widow and his nephew 
presented for registration a Will befoie 
the Rub-Registrar. The registration was 
opposed bv the Appellants in the present 
suit, who nllege that they are the nearest 
agnates of the deceased and as such are 
entitled in reversion to succeed to the 
estate after the termination of the 
widow’s interest, upon the ground that 
they conceived that the deceased had died 
intestate Registration was refused, as 
it was considered that sufficient proof 
had not been given that the Will was 
duly executed, and this decision ot the 
Rub-Registrar was confirmed on appeal 
by the Registrar. 

The present Appellants brought a suit 
for a declaration that they had the posi» 
tion of nearest agnates, and that the so- 
called Will was not executed in fact, and 
was, if executed, executed by the testator 
while in a condition of unsound mind. 

To this suit defences were lodged for 
the widow and Vemireddi Babureddi, 
who was the chief taker under the Will, 
in which they alleged that the Will had 
been duly executed. A counter-suit was 
brought by them to have it declared that 
the Will was genuine, and also to have 
the Registrar enjoined to register the 
Will. These two suits came before the 
Subordinate Judge. 

In this state of matters, what might be 
called the natural order would be first to 
take up the question of w hether the 
parties who were attacking the Will had 


any title to raise th& quest ion, because, of 
course, unless they had Ruch title — that 
is to say, unless they proved their rela- 
tionship — they had no right to he hoard, 
whether there was a Will or not. But 
the learned Judge approached the ques- 
tions in the other order, and after a pro- 
longed investigation he held that the Will 
had not been executed at all, and was a 
forgery. He then took up the question 
of relationship, and held that the relation- 
ship had not boon sufficiently pioved. Tn 
the result, therefore, he dismissed both 
suits. On appeal, naturullv the High 
Court took up tho matter m the same 
order as the learned Bulvordmate Judge 
had done, -and thev came to the conclu- 
sion that the Will had been dulj’ execut- 
ed. That being so, it did not become 
necessary to go into the question of rela-* 
tionship The High Couit gave these 
Respondents heie a decree in their suit 
and dismissed the appeal m tho other 
suit. • 

From these decrees these consolidated 
appeals are brought to His Majesty In 
Council. The question of whether the 
testator was in a sound state of mind has 
really dropped out Asijho Subordinate 
Judge' found that the Will had not been 
executed, it was not necessary for him to 
go jnto the question of mental testamen- 
tary capacity; it was very feebly insisted 
upon before the High Court, and it was, 
quite rightly, entirely given up before 
their Lordships. 

Sir William Finlay, who argued the 
case exceedingly well, really put the only 
point in the case. He said that the exe- 
cution of the Will was necessarily a ques- 
tion of fact; that the fact depended in 
such a case upon credibility ; that the 
Judge who had heard the witnesses had 
came to a certain conclusion; and that 
there 1 was no sufficient reason for thfe 
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High Court to alter® that. He quoted said that {he signature was uncharac 


certain well-known authorities which, al- 
1 hough authorities in the Comt * in 
India, really represent a canon winch 
is equally good in eve iv system of law, 
namely, that v\hon you have to deal with 
a. pure question of credibility ver\ gi out- 
weight ought necessarily to he gi\cn to 
the judgment ot the Judge who saw the 
Witnesses Their Loid ships me not at 
all likely to throw any doubt upon that 
docttine, nor do they think that the High 
Court threw any doubt* upon it. It was 
just as alive to the doctrine as aie their 
Lordships. 

Theie me two ways in which one may 
approach the question of • credibility 
When the question is whether a witness 
is speaking tho truth or not, light, is 
thrown upon it by the demeanour ot that 
w itness in the box, by the manner m which 
lie answers questions, and by bow be 
seems to be affected by the questions that 
are put to hto, and so on. No doubt 
there the trial Judge has an advantage 
which cannot possibly be shared bv anv 
Appellate Court ' But when the mows 
upon credibility are founded upon argu- 
mentative inferences from tacts which 
are not disputed, then the Court of Ap- 
peal is reallv in just as good a situation 
as the Judge of first instance Their 
Lordships think that it is quite exident 
from their judgment- that the High f’oiut- 
entirely lecognised this, and they ngtee 
with the ciiticisms which were made bv 
Jhe High Court upon the judgment ot the 
learned Subordinate Judge, 

• There really were two matters beating 
upon the question of" whether the Will 
.was really the Will of the deceased 01 not 
'The first w*as inspection of the* Will itself. 
It was said against the Will that the 
signature of the deceased was in a shaky 
hand, Tt is to be noted that it was not 


toristic, but merely that it was shaky. 
7heir Lordships do not think that that 
is an objection in winch there is much 
weight Indeed, so far it seems almost 
in favour of the Will being genuine, be- 
cause, if a man sets himself to commit a 
fmgeiy, he would naturally tiv to make 
the signature as exactly like the genuine 
signature as be could, and ceitainly would 
not introduce shakincss into the signa- 
ture. The shakiness m the signature is 
peifectly easily accounted lor by the fact 
that the Will was only made a few davs 
before the testatoi’s death, and that he 
w'as very ill and probably suffering a good 
deal of pain Then comes the other 
matter — the story itself As the learned 
Subordinate Judge says, the storv of 
execution of the Will is quite perfect. 
The question is whether the story can be 
taken as true oi not. It is spoken to by 
quite a considerable number of witnesses, 
and the point is whether there are reallv 
any sufficient mtiei-sms against those 
witnesses The Appellants, in their 
•story, are in rather a curious position 
They do not wish to say what in most 
eases would be the natural thing to say. 
This man had no intention of making a 
Will at all ; he meant to die intestate 
On the contrary, thev rather pnt in tho 
forefront that this man had every inten- 
tion of making a Will, and there has been 
a great deal of evidence that there w r as 
a ceitain amount of hearsay, based, no 
doubt, on something that the testator 
had said, and winch had been communi- 
cated to the witness Chengiah— against 
whom there vs nothing to be said — that 
lie had some intention of devoting a very 
large portion of his fortune, to a charity 
in connection jyjth a- school for 'boy*. 
Now this is a father difficult position for 
the Appellants to pnt themselves into, 
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because the moment that they assert that 
there was another Will they put them- 
selves out of Court, because their only 
right lo prevail is upon intestacy, and. 
therefore, they rather hint that it was 
most likely that the man would make a 
Will, and then go on to say it is pretty 
appaient from what we have heard that 
if he did make a Will, this is not the soil 
of Will that he would have made It is 
really the old position of wishing to 
wound and being afraid to strike Their 
Lordships cannot help thinking, and the 
Appellate Court probably thought too, 
that unfoitumitelv this notion that the 
deceased meant to make a Will in favoui 
of the school got so much into the mind 
of the learned Subordinate Judge that 
Ins judgment was swayed by that pre- 
dominating opinion to begin with, and 
that ho then looked at each witness with 
a soit of idea of tiying to find out whv 
the witnesses could not be reliable, in- 
stead ot beginning with the witnesses 
and then seeing if there was any special 
reason why they should not be speaking 
the truth • 

Their Lordships do not propose to go 
through the matter by examining the 
evidence of each ot the witnesses, because 
they entirely concur with a single sen- 
tence of the learned Judges in the High 
Court, who say this, speaking of the evi- 
dence of the various witnesses : ‘‘ We do 
not find that enough has been shown to 
justify us in distrusting their evidence 
and in saying that thev were all parti- 
cipants m a foigery 

There is another matter which lias 
great weight, namely, the attitude taken 
by the widow herself. The widow her- 
self propounded the Will. It is quite true 
that in the later development of the case 
she no longer went along with the second 
Defendant, who is now the second Re- 


spondent in this case, and there has been 
light to a certain extent (hi own upon her 
attitude if is quite evident that she was 
anxious for a certain disposition to be 
made ot puit oi the piopcitv. She seems 
to lane been willing to gius up so much 
ot hoi own life intei ost as was secured 
to hei bv the Will, and she was anxious 
that the second Respondent, who was the 
pnncipal taker, should go along with her 
m order that a settlement should be made 
upon a relative of her own who was going 
to be iftairied When she found that the 
second Respondent would not go along 
with hoi in that, she seems, so to speak, 
to ha\e turned lound, but only turned 
round m this wav, that she absented her- 
self* she did not take the active pint of 
coming to the Couit to denv that tin* Will 
had been executed, though when they 
came to the High Court she instructed 
her Counsel to go fuithor Under those 
circumstances it is impossible not to re- 
member her original attitude, and their 
Lordships arc inclined to believe that her 
oiigmal attitude was prompted by the 
fact that she knew it was the truth 

Foi these reasons their Lordships think 
these consolidated appeals fail, and should 
be dismissed, and they will humbly advise 
Ilis Majesty nccoidingh The Appel- 
lants will pay the costs ol the second Re- 
spondent, who alone appeared. 

Solicitors M vs m\ Chapman , Waller 
and Sheppard for the Appellants. 

Solicitor* Mr . Henry S. L, Polah far 
the 2nd Respondent. 

G. T) M. 
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Lord Buokm aster. 
Lord Atkinson. 
Lord Sumner. 
Lord Carson. 

Sir John Edge. 

1922, 

Heard, 25, M ay. 
Judgment, 25, May. 


The Fort Press 
Co., Ld., 
Appellants, 

v. 

Tub M unicifal 
Corporation of 
the City op 
Bombay and anr., 
Respondents. 


Compulsory acquisition tj land on behalf of 
Municipality -Martin;/ nj pn'ccedutg t, tj preclude 
parties agreeing as to proe — Court 1 ! /uttetr to en- 
force agreement— Fowei OJ Collector to proceed with 
cahtation, > us pile of agreement. 


After proceed nigs for compulsonj ac - 
quantum of land hare been set on foot, 
the parties to the proceedings remain as 
competent as before to come to a binding 
agreemetit regulating the amount of the 
purchase price , and an agreement so 
made is capable of btinq enforced in the 
Courts in the ordinary way. 


Soluble . — The power V)/ the Collector 
to determine what in his t'icw the price 
should be, after he had evidence of a com- 
plete eontratt on the jtoml; remains, not- 
tcithstandmg such agreement. 

This was an appeal ffom a decree of 
the High Court of Bombay, dated the 
31st July 1919, confirming a decree of the 
same Court in its Original Jurisdiction, 
dated the 24th February 1919. 

The questions arising for determination 
arose out of proceedings instituted by the 
Bombay Municipality for the compul- 
sory acquisition of certain lands belong- 
ing to the Appellants. 

During the pendency of the negotia- 
tions for the said purchase an agreement 
was entered into between the parties as 
to the purchase price. 

This agreement was later repudiated 
by the Appellants, and the Respondents 
instituted the present suit claiming de- 


clarations that the agreement was valid 
and that t ho Appellants were not entitled 
to claim before the Collector more , than 
the amount therein agreed. 

The suit wag tried by Mucleod, J., 
who passed a decree for the Respondents 
and made the declarations prayed for. 

T’lom fhi.s decree an appeal was pre- 
ferred to the High Court in its Appellate 
Jurisdiction and was dismissed by Mar- 
ten and Heaton, JJ. 

The original Defendants now appealed 
t<> Ills Majesty in Council. 

Masis. C> . J. Talbot, I\. C. and 
H’tioffeM, K. C, fop the Appellants. — 
Once pioceedmgs are begun under the 
Land Acquisition Act, 1891, the parties 
aie no longer competent to enter into an 
agi cement as* to compensation. At most 
the agi cement amounted to mutual ad- 
missions as to the value. 

The contract was in any event left in- 
conclusive as certain easements were by 
its terms left to the determination of the 
Collector. 

The agreement was an agreement to 
oust the jurisdiction of the Collector and 
as such \yis illegal. 

Tud’eience was made to Ezra v, S cert- 
tani of State (1), 

Mr Upjohn, K. C. ( with him Sir G. 
Lowndes, K. C. and E. 11. Rallies) for the 
LehjKHidents. — Them was undoubtedly 
power to enter into an agreement before 
calling in the Collector and there is no- 
thing to prevent our coming to terms even 
ahei the Collector has been called in to 
adjudicate. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Buckmabtep..— Tn this case the 
Corporation of Bombay entered into 
negotiations during the years 1910 And 
1917 with the Appellants iThe Fort Press 

II) L. R. Sit I. A. W i ». o. I. Ii, B, 82 Oat. 
SOS, 8 0, W, N, 454 (ISOS*. 
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Company, Limited) for the purpose of ac* 
quiring from them by agreement certain 
lands that were needed for local purposes* 
Those negotiations were not successful 
and on the 26th July 1917, while they 
were Btill pending, the Government 
issued, under the Land Acquisition Act, 
at the request of the Corporation, a noti- 
fication that the lands were required to be 
taken by the Government for a public pur- 
pose. That notification was followed in 
due course by a notice on the 22nd August 
1917, signed by the* Deputy Collector 
of Bombay. The Collector pioceqded in 
accordance w ith the powers conferred upon 
him by the Act to hear the dispute, but 
on the 12th September 1917, the negotia- 
tions botween the Appellants and Respon- 
dents were reopened and a proposal was 
made by the Fort Tress Company btatmg 
that they weio willing to accept without 
prejudice Rs. 1,45,517, inclusive of 15 
per cent,, for compulsoiy acquisition, and 
the cost of tho chimney as the price of the 
property, subject to certain specified 
deductions. This pioposal was ‘accepted 
and approved on behalf of the Coiporation 
of Bombay. This alteration in the posi- 
tion of the parties was brought before the 
Collector in due course, but at an adjourn- 
ed hearing on the 27th January 1918,, it 
was denied on behalf of the Appellants 
that any agreement had been reached, 
and the Collector accordingly further ad- 
journed the proceedings, in order that, as 
their Lordships understand the report of 
what took place, the parties might take 
the necessary steps to settle whether or 
not # bargain had been made. Those 
steps were taken with promptitude by the 
Respondents, who instituted proceedings 
in the High Court of Judicature at Bom-, 
bay on the 12th March 19X8. asking for a 
declaration that, there was a contract and 
for a very large number of points of an- 


cillary relief. They succeeded before both 
Courts, namely, that exercising Original 
and that exercising Appellate Jurisdiction 
mid fiom the latter this appeal has been 
brought. The foundation of the Appel- 
'ants case rests on the assertion that 
when once proceedings for compulsory ac- 
quisition have been set on foot the in- 
teiested parties cannot come to anv lund- 
ing agreement regulating the amount of 
the pui chase pi ice. There is nothing 
whatever in the Land Acquisition Act 
itself to negative any such right. If the 
paities before the institution of the pro- 
ceedings contemplated by that Act, chose 
to agree, they were perfectly competent 
to do so and there is nothing whatever in 
the words of the Act to suggest that this 
power is thereby taken away. The Act 
certainly does not directly affect such a 
result, nor cau their Lordships ascertain 
any reason why the fact that compulsory 
poweis have been invoked in order to 
secure pioperty from unwilling vendors, 
should be regarded as denuding all parties 
ol' lights they’ possessed before the pro- 
ceedings began. 

In the present ease, the Corporation of 
Bombay enjoys by virtue of its Municipal 
Act of 1888, express power to acquire 
immoveable property at ceituin terms and 
rates and prices as may be thought right 
by the Commissioner when approved by 
the Coiporation, and consequently the 
Board is not faced with the consideration 
of the question, as to whether there was 
any initial informality in the power of the 
Respondents to do what they have done. 

Their Lordships think that the agree- 
ment made, which is now established be- 
yond dispute, is an agreement which 
bound the parties and that the High Court 
exercising their Appellate Jurisdiction, 
were right in the view they took. 

Their Lordships' opinion ie not intend- 
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ed to interfere iMtli i lie jmisdiction of the 
Collector It may be a very unusual 
thing that lie should proceed to determine 
what in lus view the, price should he, after 
lie had evidence of a complete conti act on 
the point, but if he. thought right to do 
so their Lordships’ judgment will not 
affect his taking such a course. All they 
decide is that the parties who were com- 
petent before the proceedings to agree 
what they thought was the right price for 
the property remain competent After the 
proceedings and an agreement so made is 
capable of being enforced in the Courts 
in the ordinary way. 

For these i e a sons , in their Lordships’ 
opinion, this appeal fails and must be dis- 
missed .with costs, and their Lordships 
will humbly adwse His Majesty accord- 
ingly. 

Solicitors : Messrs. E. F. Turner Sons 
for the Appellants. 

Solicitors: Messrs handrrson, Lee, 
Ed die d Tennant for the Respondents. 

G. D. M. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 372 or 1915. 

Rankin, J. 1 Robindba Deb Manna 

1920, i v. 

22, Juno. j J ogendRa Deb Manna. 

Civil Procedure Code (Act V of 1008), Svk. II, 
cl. S — Older of reference to arbitiation made by 
Court , whether pturcr way be given to arbitrator * 
to extend time — Courfs jurisdiction to supersede 
arbitration proceedings— “ The Court . , . shall 
fir such tune as it thinks reasonable for making of 
the award ' — Provimm, if mandatory— Misconduct 
of arbitrator, time for itiging, after award. 

Matters in difference m a suit were, by a 
consent order, referred to two arbitrators 
under the provisions of the Second 
Schedule to the Civil Procedure Code . 
The order provided, inter alia, that the 
urbiluUu/s should inuhe their award 


within six months from the date on which 
an office-copy of the said order should 
be served on them or within such further 
tunc as they might allow themselves by 
endorsement on the said office-copy. 
The arbitrators, from time to time, en- 
larged the time for making tlicir award 
under the said order. After a consider- 
able number of sittings had been held ex- 
tending over a period of two years, the 
Plaintiff applied that the reference should 
be re called or superseded and the suit 
proceeded with : • 

Hold, re-calling the reference — That the 
provision in ct. 3 of Sch. II of the Civil 
Procedure Code, viz , " the Court shall . . 
fix such time as it thinks reasonable for 
the making of the award,” is manda- 
tory ; an order which allows the arbi- 
trators to enlarge the time, in the, 
manner aforesaid, for making tlicir award 
is not a compliance with it; and , if 
by such an order an unlimited authority 
to extend the tune was meant to be given 
to the arbitrators , it was bad and of no 
effect. 

Co-Operative Hindusthan Bank v. 
.Bhola Nath Bobooah (5) dissented from. 

Raja Hah Narain Singh v. Chau- 
i>Ci rain Bhagwant Kuar (1) and Lach- 
mvkdas v. Abparkash (4) referred to. 

Ciiattabbhuj t. Raghubab Dayal (7) 

adopted. 

Ueld also — That the Plaintiff by con- 
sulting to the order of reference was not 
estopped from making the application. 

Ratio Kumari v. Upendba Nath 
Giiose (ft) distinguished. 

(1) I. L. E. It All. 300 (P. 0.) (1891). 

, (4) I. li. R. 80 All. 169(1808). 

(8) 19 0. W. H. 186 (1914). 

(7t l. U R. 36 All. 884 (1914). 

(B) 4 P. L. J. 265 (1919). 
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Under Sch . II of the Civil Procedure 
Code , the only time for entertaining 
charges of misconduct against an arbitra- 
tor is when the award has been filed. 

The facts of the case will appear from 
the judgment. 

The Advocate-Genera} and Mr. J . 
Bonnerjee, Counsel, for the Plaintiff 

Sir B. C Mitter and Mr P. N Chattcr- 
jee , Counsel, for the Defendant. Jogendra 
Del) Manna 

Mi B 0 Chatterjec , Counsel, for the 
Defendants Rnjendra, Rwrendrn and 
Jotindra Deb Manna 

Mr R Mitter , Counsel, (for Mr B L. 
Mitter) for the Arbitrator Satish Ch. 
Ghose. 

The other Arbitrator Khetra Mohan 
Banerjee did not appear 

The JrnoMRNT nv tttk Couir r was as 
follows : — 

Rwkin, J. — This suit was brought m 
1015 on the 21th of March It is an ad- 
ministration and partition suit between 
brothers as regaids the family estate des- 
cending to them from t-lieir grandfather 
and under then father’s Will. Jogendra, 
the first Defendant, may be said to be the 
main Defendant as his intromissions with 
the joint estate are apparently the main 
object of attack Nogendra, Defendant 
No. 2, appears to side with him the 
other brothers support the Plaintiff A 
Receiver of the estate has been appointed 
by the Court at an early stage of the suit. 

By order dated 27th July 1917 and 
made on the Plaintiff’s application, the 
matters in difference in the suit were re- 
ferred to two arbitrators under the Second 
Schedule to the Code. The order pro- 
vided that the arbitraitorsl should make 
their award in writing within six months 
from the date on which an office-copy of 


this order of reference be served on them 
or within such further time as they may 
allow themselves by endorsement on the 
said office-copv order. In case of differ- 
ence of opinion between the arbitrators, 
they were to nominate an umpire who 
was to make his award within three 
months of the date of reference to him. 

The joint remuneration of the arbitrators 
was agreed upon at Rs. 160 per sitting for 
the first ten sittings and thereafter Rs. 100 
per sitting Two clerks were appointed at 
Rs 32 per siting The arbitrators appear 
to have held the sittings in the evening 
and for about two hours at a time. They 
began on the 20th December 1917 and on 
the 13th September 1919 they held the 
122nd sitting. By this time they had 
not finished the Plaintiff’s case : indeed 
they had heard two witnesses only, viz., 
the Plaintiff and one Jugal Kishore Pvne 
The cross-examination of the third wit- 
ness had only lasted fot nine sittings and 
had not been complete?! The manner in 
which t he time has been expended can 
he found m the affidavits whose contra- 
dictions on detail leave the general result 
an undoubted scandal The Plaintiff wais 
exammed-in-chief for' some 15 sittings 
and cross-examined for 33 Many sittings 
seem to have been expended in other ways 
than m taking evidence, e.g , 10 days on 
discussions as to amending pleadings. 
The arbitrators’ fees had amounted to 
about Rs. 16,700-0-0 The total law costs 
of the parties are put by the Plaintiff at 
a further sum of Rs. 30,000. Robust 
optimism on the part of the main De- 
fendant puts it at Rs 6,000 only. The 
Plaintiff says he has six more witnesses 
to call (making nine in all) though the 
main Defendant undertakes to deny this. 
In any case, four years after action 
brought, two years after the order of re- 
ference, 122 sittings having been held, 

54 
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the arbitral ore in Septefober 1919 were 
not yet in Bight of the Defendants' case. 

Since then nothing has been done. So 
fai as the arbitrators are concerned, the 
reasons are as follows Applications in 
connection with the Receivership and cer- 
tain other matters came Before me in 
January and again in May 1919, and T 
appear to have commented upon the un- 
fortunate position Moreover, in the ab- 
sence of any decision about the estate or 
the parties’ rights, and with costs appar- 
ently running mountains high, I could not 
see my wav In order the Receiver to 
make distribution among the parties 
These comments appear to have been 
carried to the arbitrators who, on the next 
day, 28th May 1919, enlarged their time 
for 'making their award till the end of the 
year and passed the following order * 

“ The Plaintiff does not produce the wit- 
ness Balm Benode Bclinri Bnnnerjee, nor 
is there any ap 7 tf 1 c.it ion on his behalf 
although he verbally states that the wit- 
ness is ill Tt seems that the proceeding 
before us cannot go o.n in this w r ay ; t lie 
fees of the oihitratois and of their cleiks 
have not been jyid for a considerable 
period, and it does not appear that some 
of the parties are at all willing to pay 
them. Under the circumstances we ad- 
journ tlie further sittings fdne die." 

SRortlv afterwards this spirit of hope- 
lessness took for a passing moment the 
form of a spirit of compromise and the 
good offices of the arbitrators seem to have 
been employed in assisting a settlement, 
At a sitting on the 9th July the parties 
present — not all were present — were 
thought to have come to terms. The arbi- 
iiatoiK recorded in their minute: — “The 
parties discussed and settled the terms of 
settlement it is proposed that a petition 
should be made before the arbitrators em- 
bodying the terms of settlement herein. 


Next meeting on Friday 18th instant." 
The terms— many and complicated, as they 
necessarily were — were not at the time re- 
duced to writing by the arbitrators or, as 
far as I can find, by anybody else. Only 
the Plaintiff and Defendants Nos. 1 and 5 
w r ere present. Each side, accordingly, 
drew up “without prejudice “ a state- 
ment of terms of settlement, and these 
were widely discrepant The Plaintiff 
maintained that theie was a settlement, 
and pointed to the infiltrators’ minutes 

and demanded that the arbitiatois find 
* 

out what it was The main Defendant 
(and Defendant No 2 who sides with him 
and who was not even present at the 
sitting) denied that any final settlement 
had been completed The arbitrators in 
the end found — very rightly, as T think — 
that no settlement had been concluded 
The Plaintiff on this and on other matters 
desired to apply to the Court and objected 
to the arbitration going on then the 
mother of this contending family died 
This made no real difference to the case — 
none that could not have been adjusted in 
a few minutes — but the Plaintiff took six 
months to uronstitute the suit, and his 
application to the Court is filed on the 
12th Apnl 1920 From .rune 1919 to 
April 1920 the time has been wholly lost, 
and T give judgment now' in June 1920 
after the sheer waste of a year. 

The Plaintiff applies to me in the first- 
place to record, under Or. XXTTT, r. 3, his 
version of the terms of settlement, or 
some other to ho found upon the evidence. 
I think it clear that there was no con- 
cluded settlement and no proof even of 
authority to settle as regards Defendant 
No 2. 

But the Plaintiff further applies that the 
reference should be ft^called or supersed- 
ed. first by reason of misconduct of one 
of the arbitrators in giving private inter- 
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view# to the first Defendant, and secondly much chance oT a? riving at a right deci- 
by leason of the scandal, mishandling, ex- sion 

pense, and delay of the arbitrators' pro- Sir Benode Mlfter Joi fhe mam De~ 
ceedmgs The charge of misconduct fendant contends that there is no power 
relates to visits to the arbitrators* house to interfere at tins stage He [joints to 
by the first Defendant on five occasions m cl. 3 of the ‘2nd Schedule and contends 
August and September 1918, and on one that the dnctimo of an inherent power in 
occasion on ‘22nd July 1919 The allega- the Couit to interfere at any stage with 
tions as to J9J8 aie utterly belated and the arbitrators is without warrant in the 
their only possible effect is to discount the Schedule and contrary to its intention, 
case upon the later incident On the His client is apparently willing to promise 
affidavits it is veiv difficult to decide a to be more reasonable and expeditious 
question upon winch the reputation of a hut he objects to the costs aheady in- 
professional gentleman would depend. I cuncd before the arbitrators being thrown 
am of opinion that under the 2nd Schedule away, and lie suggests that the Plaintiff 
the onlv time for entertaining charges of desiiea # to get l id ol the arbitration merely 
irnsc uuiuct against an arbitrator is when because he is getting the worst, of the 
the award has been filed, and T think, it battle. 

would be wrong of me to pass any judg- Upon consideimg the* 2nd Schedule it 
merit whatsoever at this stage upon the strikes one at once that the Point is in a 
point. position m which the Statute intended 

The main question is, whether in view that no Couit should ever be r Jhe 
of the hopeless waste of time, money and scheme of the Schedule is simple and effec- 
effort, 1 have any power to supersede the live When an order ol reference is made, 
arbitration Tire Advocate-General has the Court is to fix a reasonable time for 
pressed me strongly to do so and although the making of tlig awaid. When that 
I see no reason to think that the Plaintiff time elapses, cither there is an award or 
is not equally to blame with the other there is not If there is, the award can 
parties whose contentiousness and loqua- be set aside for certain well-defined 
city have utterly overcome the arbitra- reasons Jf not set aside, it can be con- 
tors, I think so little of the chance of any firmed Ji, on the other hand, the time 
reasonable termination of the proceedings Originally fixed by the Coiut as reasonable 
that I should have no hesitation in so has elapsed and there is no award, the 
doing if it is within my power. The matter conies back to the Couit and thus 
arbitrators have failed to cope with their is founded the right of the Couit either 
task. It was a difficult task, but they to enlarge or not to enlarge the time. U 
have made no adequate effort m the in its disci etion it refuses any iurther 
matter. Long ago they should either have time, the refeience is at an end and the 
retired or insisted on sitting dc die in diem, suit must be re-instated for trial. There 
and making some headway with the case, is no need whatever m this scheme for 
It is obvious that with sittings for two any power of interference during the 
hours only at a time, half the time 19 lost, period limited to the arbitrators, and it 
In (say) another year the case will have is very much better that no interference 
become so stale and overloaded that * should take place. The arbitrators are to 
neither they nor anybody else will have be given their chance to make their own 
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award. There are not te be two different 
authorities m operation at this stage 
doubling the litigation and expense ; the 
Court checking the arbitrators throughout 
or riding them on the curb. The Court 
will stay its hand altogether until the 
time limited has expired ; it can part with 
control temporarily because the time-limit 
will bring the mattei back to the Court 
after no more than a reasonable time 
either to deal with the award or to con- 
sider whether more time should be given, 
or whether the reference should be super- 
seded The pivot of the whole scheme is 
the limit of time, and I can see no reason 
to suppose that any better scheme could 
be devised That limit is the condition 
or the form of the Court’s control over the 
arbitrators The Court is not authorised 
either to abandon control or to substitute 
any other form of control. 

In the present case after about three 
years of ill-directed labour and expense, 
the Court is said to be without control 
There is no piovision in the 2nd Schedule 
under which I can interfere, now, or tor 
that matter in another two years’ time, 
why? Because the order of reference 
imposed no limit <5f time by which the 
arbitrators (collectively) are bound. They 
were given unlimited power to extend the 
time at their own hand This they have 
exercised and, as the main Defendant 
contends, can go on exercising till they 
see fit to stop Pressed by the Plaintiff 
with the argument that the Court in such 
a case must have inherent power on some 
terms and at some time to end a scandal, 
and by the main Defendant with the 
argument that the right to interfere is 
not merely absent from the 2nd Schedule 
and incapable of inference therefrom, but 
is negatived by the terms of cl. 3, I sug- 
gested at the argument that there was a ' 
third view, possibly more correct than 


Manna. 

either, viz , that this reference as ordered 
flouted a cardinal principle of the 2nd 
Sclied ule from the outset This view 
was adopted for the Plaintiff and was fully 
argued. It was resisted for the mam 
Defendant whose Counsel laid stress on 
the fact that many orders of reference 
have been made in the same terms ; and 
argued that even if such an order be 
wrong, there is no defect of jurisdiction. 
A strict compliance with cl 1 is matter 
of jurisdiction, but on tins view a strict 
compliance with cl 3 is not There is 
also a foui tli 'view possible, viz , that in 
fixing six months from the date of ser- 
vice of the order, the Court fixed the time 
which it thought reasonable and that the 
order is only bad in so far as it purports 
to delegate to the arbitrators the Court’s 
own duty to decide as to the enlargement 
of the time On this view the Court 
could not enlarge the time, or supersede 
the reference under cl 8. 

There seems to be no doubt that in this 
Court a great many orders have been 
made in the present form The reason 
is hot far to seek Apait from express 
limit contained in the submission, an 
arbitrator had at common law his whole 
life in which to make his award. But at 
common law all submissions were revoc- 
able at will By the Arbitration Act of 
1889 a submission is not revocable with- 
out leave, and unless the submission pro- 
vides otherwise the award must be made 
within three months or within such fur- 
ther time as the arbitrators may in writ- 
ing allow themselves from time to time. 
The Indian Aibitration Act follows this 
in principle. But in cases under these 
Statutes theie is always power in the 
( ourt to give leave to revoke the submis- 
sion, and this is the proper remedy where 
excessive delay or other injustice can be 
shewn. If, however, this well-known 
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form as to time-limit be incorporated into 
the 2nd Schedule and if the last part of 
cl. 3 and the general scheme ol the 
Schedule deprive the Court of any m- 
lieient. power of revoking (he reference, 
it is obvious that what was light and 
reasonable m the one class of cases is 
altogether out of the question in the 
other If the main Defendant’s conten- 
tion be right, the Couit has not m this 
case that control over a reference in this 
suit which it would have bad in similar 
circumstances had (he arbitration been 
an oidinary pnvate arbitration The pre- 
sent difficulty would seem to be the le- 
sult of a iaJse analogy 

By the hist part of thud clause ol the 
2nd Schedule two matteis arc dealt with 
lino flatu Bust, that when sec 1 has 
been complied vuth, the Couil must make 
the ordei ol leteioncc Secondly, that 
the Couit by its oidei must fix such time 
as it Hunks reasonable lor the making ol 
the a waul The same clause by its 
second pait forbids the mteileience of 
the Couit save in the manner and to the 
extent provided in the Schedule • Here 
there are three tilings which go together , 
the Court must part with its jurisdiction 
to decide , it must pait with it for a speci- 
fied time and no more, during that time 
it must stand aside If a Couit should t 
wrongly refuse an older of reference and 
insist upon deciding the suit, I apprehend 
that its decree would be bad apart from 
any question of the merits If after an 
order of reference a Court wrongly pro- 
ceeded to try th© suit, it would contra- 
vene an express prohibition If by the 
order of reference no time is fixed at all, 
the error is of the same class : no time- 
limit means no control ; and the Court 
not authorised to abandon control save to 
the extent and upon the terms laid 
down. In Raja Har N drain Singh v. 
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Chaudhram Hhagmnt Kuar (1), the Privy 
Council dealt with this matter upon the 
terms of sec 508 of the Ck)de of 1882 
They reversed the decision of the High 
Comt at Allahabad that the words of that 
section weie dnectoiy only, that is, that 
they amounted “ to no more than the im- 
position ol a public duty on the presiding 
ofiicei of a Court of Justice,” and that 
“ the neglect of it could not affect the sub- 
stantiality of the proceedings of the arbi- 
tiatois,” Hat Naram v B hag want Kuar 
(2) The judgment delivered by Lord 
Morris, after pointing out that the case 
must he decided entirely upon the con- 
struction of the sections, says “Then 
Lordships aie of opinion that sec. 508 is 
not merely dnectoiy but that it is manda- 
toiv and mi per ative Sec 521 declares 
that no award shall he valid unless blade 
within the period allowed h> the Court, 
and it appears to then Loidslnps that this 
section would lx* rendered mopci ative il 
sec 508 is to be ticated as merely 
dnectory ” On the facts of that case 
tins l riling was not applied . the actual 
decision was that-ai'lei an award had been 
made the Court could not enlarge the time 
under sec 5H, and* that, as the time had 
run out before the making oi the award, 
it was invalid under sec. 521 and no 
Court could make a decree upon it. This 
latter question was undoubtedly put upon 
a new footing in some respects by the 
Code of 1908 Cl. 15 of the 2nd Schedule 
altered sec 521 an award made out of 
time, or otherwise invalid, is no longer a 
nullity * it is liabld to be set aside by the 
Court, but, if not set aside, a decree made 
for its enforcement is not without juris- 
diction. f Shib Knsto Daw v. Satish 
Chunder Dutt (3)]. But the wording of 

(1) T. L. R. 13 All. 3C0, 303 (P. 0.) U891). 

(2) I. L. R. 10 All. 137, UO (1887). 

(3) I. L. R. 39 Cal, 822 (1912K 
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sec 508 is retained in cli 3 of the 2nd 
Schedule with two differences, upon which 
nothing turns for the present purpose. 
The question is whether what the Privy 
Council said of the same words is now 
inapplicable because sec. 521 has been 
altered It seems to be very difficult in- 
deed so to hold It is still true that a 
part of cl 15 would be rendered inopera- 
tive if cl. 3 is to be treated as merelv 
directory, and on a broad view of the 
Schedule the provision for a limit of time 
is a main pillar of the scheme Without 
it the character of the reference is en- 
tirely changed the power of the Court to 
see justice doin' is materially diminished * 
indeed, it is cut off at the very point at 
which the Statute intended it to be ap- 
plied. 

Tf the woids of the 3ul clause have the 
same meaning as before, it w T ould seem 
that consent of the patties will not altei 
the position. “We should have been 
disposed,” said the* Court in Lachman- 
das v. Abparkash (4), “ to regard that as 
an irregularity which would be cured by 
the acquiescence of the’ parties ...... 

were it not for the clear and explicit 
language of their Lottishipg of the Privy 
Council.” 

If then the provision in the third clause 
is rnandatory, what is it that is thus im- 
peratively required — ' ‘ The Court shall 
fix such time as it thinks reasonable for 
the making of the award.” Is it a com- 
pliance with that pro vision for the Court 
to say to the arbitrators ? — ” You can have 
any tune you like. So long as you are 
both agieed, the time is left wholly to 
\ou. Endorse the order yourselves, and 
at your own hand the time will be en- 
larged indefinitely and as often as you 
like.” With all respect for the opinions 
of other people, I am very clear that this 
'4) I. L. B. 30 All. 169 < J908\ 


is no compliance at all. It is not a de- 
lective compliance or an absence of strict- 
ness m compliance. It is exactly as if 
the order should recite ‘ * whereas "‘by the 
third clause of the 2nd Schedule this 
Court is required to fix such time as the 
said Couit thinks reasonable for the 
making of the award, now therefore this 
Court does not think fit to do so accord- 
ingly-” It may be that it is open to the 
Court to define the time by reference to a 
condition ; to give the arbitrators a certain 
length of time after the happening of a 
luture event, c.tj , the service upon them 
of the order. Tins latter form of ordei 
appeal s to be fail I v common : in my ex- 
perience it has proved an undesirable 
loini of oi do i , but 1 do not sa\ that it is 
not a compliance with cl 3 Nor where 
(lie clause has been obeyed in substance 
need undue stress be placed upon a mere 
defect of form — r g , in the case cited 
Haja liar Nuram Singh v. Ghaudhram 
Bhagwant kuar (I), a date was fixed by 
the Court for the hearing of the case and 
this date was taken as the limit of time 
given « to the arbitrators But what is 
necessary is that the Court should impose 
ds own limit upon the arbitrators. In 
the present case, it seems to me that the 
Court has either not applied its own mind 
as to what is a reasonable limit or in any 
ca8e it has refused to fix or specify it and 
has flatly declined to impose it upon any 
body. There would seem to be one thing 
winch cannot serve as a condition by re- 
ierence to the Court to fix the time, and 
that is the will oi the arbitrators. To 
leave the arbitrators (collectively) with a 
iree hand as to time, subject to no limit 
lnifiosed by the Court, is exactly what the 
Statute is taking measures to avoid. 

I cannot assent to the view assumed in 
the case of Co-Operative HindustMn Bank 

it) 1 1*, ft. 18 Ah. 800, m ff . C.) (1891), 
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v. Bhola Nath Borooah (5) that upon this 
form of order the Court must be taken to 
have fixed six months as the time which 
it thought reasonable. It gave “ six 
months or such further time, etc.” If it 
had really decided that six months was 
reasonable it had no right to give any 
more. It was bound by the Statute to 
limit the arbitrators in accordance with 
that opinion. But m any case it seems 
impossible to say that it either fixed or 
specified in the order six months as the 
time for making the award The words 
of cl. 3, ‘‘shall fix such time as it thinks 
7 ea son able for the making of the award 
—mean ‘‘shall fix such time for the 
making of the award as it thinks reason- 
able in that behalf.” They are not com- 
plied with by mentioning a time and in 
the sajmo breath left mg some one else 
impose a different tune as that within 
which the aw aid may be made. This is 
clear, if onl\ Imm cl l r >, where the time 
is referred to ah “ the period allowed by 
the (,-ourt 

Tf the intention of this form of order 
is to sunplv comply with cl 3, but to 
throw away cl H, f think the attempt is 
impossible Tn iny view no time is 
“ fixed ” or " specified ” within the mean- 
ing of cl 3, unless it be so fixed and speci- 
fied for the making of the award, that on 
the expiry of a period laid down by the 
Court, because the (hurt itself thinks it 
sufficient, the Court will have power 
under cl. 8 to supersede the arbitration. 

If the words now in cl. 3 are not 
merely directory, it can make no differ- 
ence whether the order is said to have 
failed entirely to comply with an impera- 
tive requirement or to have contravened 
an express prohibition. The same thing 
has a positive and a negative aspect v 
The Court must preserve a certain form 
fi) 19 o* w . nmcs flaw*. 


of control ; it does not do so The Court 
has no authority to abandon control : it 
professes to do so. 

I desire, however, to put the matter on 
a broader footing than a mere construc- 
tion of cl. 3 The question then arises in 
the form whether it is competent by con- 
sent to delegate to the arbitrators the 
Court’s function of control as to time. 
Upon this there is a dictum of Chi tty, J., 
sitting at first instance in this Court, 
[Co-Operative fhnriusthau Baal, y. Bhola 
Nath Borooah (5)] In that case the 
aibitrator undei the present form of order 
had purported to enlarge his own time 
after jt had expired The decision was 
that he could only do so beforehand. 
Having expressed this opinion the learned 
Judge makes the following observation 
obiter * — “ It was suggested that the order 
of this Court was ultra vires m so far as 
it permitted the arbitrator to enlarge the 
time for making his* award I do not 
think that is so The Court proceeded by 
consent of the parties and there could he 
no objection to the functions of the Court 
with regaid to the enlargement of time 
being delegated to the arbitrator if the 
parties so desired.” T gather that the 
learned Judge was not put by the circum- 
stances of that case or by the argument 
1 in sight of any objection at all to the 
course which he describes. He deals 
with none * as he was proceeding on an- 
other ground they mattered little at the 
time. The circumstances of the present 
case put me in a very different position, 
and I cannot take shelter under this dic- 
tum I find what I think to be a scandal 
proceeding under the authority of this 
Court and in connection with a suit which 
this Court has yet to decree and I am 
told that I cannot interfere because the 
pivot of the 2nd Schedule has been re- 
(5) 19 0. W, % 165 {19X5). 
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moved " The functions ‘of the Court 
with regaad to the enlargement of time” 
nre the functions of the Court wiih regard 
to superseding the arbitration (cL 8) 
To delegate a function of control to the 
party to be controlled is not in general a 
process to which objection is far to seek 
Tf the argument lie that because the 
Court has power to enlarge the time 
which it has fixed, it must thcicfore have 
power bv consent and at the outset to lei 
the ailuti ators onlaige it without a limit 
this is merely to argue that because the 
Court has a dntv to coni ml the arbitra- 
tors, it has, theiefoi e, power to throw the 
eon t ml nwav The parties to a parti- 
cular smt are not the only persons interest- 
ed in the question whether a statutory 
dntv -shall be abandoned by the Court If 
all parties desire to have a suit dismissed 
b\ consent and then to go to aibitiation, 
no doubt there are wavs m which this 
can he done Hut mulei the 2nd Schedule 
the suit is stall a suit, the arbitration is 
under the Court and the award will be 
binding, if at all, by yirt ue of an ordei 
of the Court Tn any suit and particularly 
when as here a Receiver has been found 
necessary, interminable delay in the arbi- 
tration may mean a large number of quite 
unnecessary applications to the Court. 
For these reasons it cannot be assumed 
that it is no part of the intention of the 
Statute to limit the power of the Court as 
to what it may do bv consent of par-ties 
On the contrary, the general object is to 
lay down the terms upon which a refer- 
ence raav he ordered when all parties do 
consent, and the language of sec 89 as 
well as that of the Schedule loaves little 
room for doubting that the statutory 
scheme is, in all its main features, com- 
pulsory If so, the Court cannot by con- 
st nt abandon control while retaining the 
jsuit; this would be to abandon the gene- 
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ral principle which governs the character 
of the reference which is authorised by the 
Code. I cannot agree with Sir Benode 
]\ Tit ter that the only thing in the 2nd 
Schedule which cannot be changed by 
consent is the first clause. 

T do not think that such a case as 
Official Tiustec of Bengal v. Kumudini 
Dasi (0) is really m point here That 
tlie Probate Court does not act without 
jurisdiction m the sense of sec 50 of the 
Pmbate and Administration Ad or in the 
general sense when it gives a grant to a 
person who is not entitled to it or who 
is an impiopei person to take it, is no 
doubt a < lear and correct decision Bui 
T do not understand this case to lay 
down, ns applicable to all subject-matters, 
Dial jurisdiction to enteitam an applica- 
tion involves pirisdiction to do anything 
whatevei by order made upon such appli- 
cation. stafufoiv prohibitions notwith- 
standing It is a mistake to suppose that 
a matter does not go to pirisdiction be- 
cause it affects the limits, and not the 
meie existences of jurisdiction. To dele- 
gate Ihe functions of the Court, or, as I 
should prefer in this case tn say, to de- 
clare m advance that a certain function 
of control shall not bo exercised at all, is 
to do an act of a class altogether different 
•from those which a Court authorised to 
hear an application for a reference is em- 
powered to do Jurisdiction is involved 
because the order professes to abrogate 
jurisdiction A forum competent to en- 
tertain an application to refer a suit is 
not clothed with jurisdiction to throw the 
suit “ out at -window ” It is not in the 
least necessary, so far as general prin- 
ciples are concerned, to hold that the 
whole order of reference is bad, But the 
professed abandonment of control is 
nugatory. Further, I am far from saying 
ten L T* It. 87 Cal. 887 (19101, 
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that because cl* 3 has not been complied 
with or because the abandonment of con- 
trol as to time was wholly without juris- 
diction, that an award in this case if made 
and not set aside under cl 15 would not 
give rise to a decree valid and unappeal- 
able under cl. 16. Under the Code of 
1882 that may have been the position, 
but steps have been taken to alter this. 
Now, where there is an award, el 16, 
where it. applies, cures invalidity in the 
interest of finality However invalid 
t he award, the decree can be valid be- 
cause on applications undei; cl 15 the 
Court has jurisdiction to determine whe- 
ther the award is invalid in consequence 
of non-compliance with cl. 3, or for any 
other reason. 

I have proceeded upon the footing that 
there is no inherent power on the pari of 
the Court to supersede tins reference. 
On this point I desiie to adopt what was 
said by ITggot, J , m Chalarbhuj v. 
Raghubar Doyal (7) “In an arbitration 
conducted under the orders of the Court, 
the Court has very large powers ot con- 
trol. Against * interminable delays ’ at 
any rate it can provide at once by its 
order specifying the period within which 
the award is to be returned It seems to 
me unsound on general principles to in- 
voke the inherent jurisdiction of the Court 
in a matter for which provision appears 
to be made in the Code itself ” If this 
inherent power does exist I should in this 
case recall the arbitration. If, as I 
think, it does not exist, then the Court's 
control as against interminable delays is 
entirely dependent upon the limit of 
time, and the minimum result of the con- 
siderations which I have canvassed is that 
the unlimited authority to extend the 
time is bad and of no effect, if it is to be 
read as given to the arbitrators irrevoe- 
<J » LU R, 86 All. 364, 360 (ItUl 
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ably, and without reservation to the Court 
of any shred * of its original con* 
troL If it should so be read, as the 
original six months have long ago elapsed, 
I can supersede the arbitration now. If, 
however, the reservation can be implied, 
the same result follows, as the office-copy 
order served on the arbitrators is endorse 
ed with extensions of time which run out 
on the 30th June 1920, and the award 
cannot be completed within the next few 
dn vs fcf cl 8). 

According to a recent Palna case f Patto 
Human v llpendra Nath Ghose (8)"|, 
w here an application is made under cl. 15 
to set aside an award as having been 
made out of time, questions of estoppel 
may arise, and the Court is not then 
obliged to set the award aside. Assum- 
ing that this doctrine founded on the cases 
under the Common Law Procedure Act 
is correct and that it also applies m all 
cases where the award is ‘ otherwise in- 
valid,” I would pointy out that the posi- 
tion here is very different. The whole of 
the present difficulty arises because thoie 
is no aw T ard and no. more than a distant 
prospect of any. By consenting to the 
order of 27th July 1917 and by his con- 
duct under it till last September, the 
Plaintiff is not estopped from objecting 
to the continuance of the proceedings ad 
Aifimtum , or after they have proved them- 
selves incorrigible Nothing that he can 
do will entitle any one else to insist as 
against the Court upon the continuance 
of discreditable and inept proceedings 
under the Court’s authority, and in a suit 
which is still before the Court 

The order will be that all proceedings 
under the order of reference, dated 27th 
July 1917, be discontinued and that the 
stfit be restored to its proper prospective 
t list for trial. Liberty to apply for any 
4p. l. j.aestms)* 

55 
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incidental directions or fpr a speedy trial 
or otherwise as the parties may be ad- 
vised Each party to bear his own costs 
of this application : there will be no 
order as to the costs thrown away in con- 
nection with the reference 

Mr K K . Duff, Solicitor for the Plain- 
tiff. 

Messrs Butter d Co , Mr. B. B. 
Banerjee and Messrs H . N. Dutt & Co., 
Solicitors for the Defendants 
P. TC C. 

[CIVIL APPELLATE JURISDICTION.] 

AprEAL from Appellate Degree 
No. 2556 of 1920. 

Pramatha Nath Sen 
Gupta, Plaintiff, 
Appellant, 
v , 

Shetkh Abdul Aziz 
Meah, Defendant, 
Respondent. 

Commissioner ylemleC, ialmy from a party a 
moitgtnjv hnnd <n thsc/mnfe of an unfitted hdf 
of fees. etc. — Bond, if h>q(d and ran he sved upon — 
Ditties of a Coni mis'ione/ r — Liability of partif at 
whose instance appointment made to indemvifif 
Comm iMionei . 

A pleader Commissioner took a mort- 
gage bond from a party , at whose instance 
he had been appointed , by which the 
said party promised to pay a certain sum 
as his fees , etc , and the Commissioner 
sued upon that bond - 

Held — That the taking of the mort- 
gage bond by the Commissioner was a 
breach of duty towards the parties and to 
the Court and it could not be sued upon as 
being an illegal contract The duties of 
a Commissioner are inconsistent with ap- 
proaching an individual party and getting 
him to pay sums of money in discharge of 
an untamed bill of costs It is an impro- 
per advantage obtained by an officer of 


Court by abuse of his position as such 
officer . 

Gopalaratanamayyar v . Bupalanara- 
simma Nayadu (1) distinguished. 

There should be no doubt cast on 
the broad rule that a Commissioner 
appointed by a Court must keep himself 
clear of any ambiguous conduct towards 
any party in the matter of his fees 

The work done by the Commissioner is 
not work done for the party but work done 
for the C ourt 77/9 right to sue the paihj 
at whose inslanee he was appointed does 
not arise out of a contract of employment 
with that party , but upon a different prm 
ciple , namely , that where oik parly does 
work or incurs an obligation at the in- 
stance of another , time is, in certain 
circumstances, an implied provision of 
indc mnity 

This was an appeal pi ef cried on the 
lflth of November 1920, against the de- 
vice of Moulvie \bdul Klmleque, Esq , 
Officiating Subordinate Judge of Zillah 
Noakhali, dated t lie 12th of July 1920, 
leveising the dociee of Balm Dwijendra 
Nath Pal, Miinmf, Or d Point at Sudha- 
lam, dated the 2nd of December 1918 

A certain partition suit was referred to 
arbitration by the Oouit and the Court 
empowered the arbitrator to appoint a 
pleader Commissioner The Plaintiff in 
that suit deposited TN 100 in terms of 
that order and a pleader Commissioner 
w T as appointed who asked the former 
to put in certain additional sums as fur- 
ther fees and in the end the Commissioner 
got ready his report and informed the 
Plaintiff that unless two hundred rupees 
more were paid he could not be expected 
to file his report. Thereupon a mortgage 
bond was given to the Commissioner by 
the Plaintiff promising to pay Rs 209. 
On that bond the Commissioner brought 
(1) Had. 399 (1882). 


Rankin, J. 
Panton, J. 
1923, 

19, January. 
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the preRent suit. The first Court decreed 
the suit and the lower Appellate Court 
dismissed it, whereupon the Commis- 
sioner preferred the present second appeal 
to the High Court. 

Babus Gunada Charan Sen and Jitcndra 
Kumar Sen Gupta for the Appellant. 

Babus Krishna Kamal Moitra (for 
Babn Jotmdra Mohan Ghoudhun) and 
Subodh Chandra Bay Chaudhun for the 
Eespondent. 

The JmxiMKNT of the Court was as 
follows . — 

H\niun, J -This is a second appeal 
brought hy the Plaintiff who acted as a 
Commissioner m a partition suit which 
was udeued to aibitiation under the 
second Schedule ol the Code It appears 
that an aihitiatoi having been appointed, 
certain petitions were made to the arbitra- 
te including one by the Plaintiff m the 
suit asking that in respect ol a certain 
property there should be a local enquiry. 
On the 8th Maicli 1U15, the Court, having 
appointed the arbitrator to determine all 
the matters in difference between* the 
parties m the suit, empowered him to dis- 
pose of all the petitions filed before him 
including the Plaintiff’s petition for the 
appointment of a pleader Commissioner. 
The order gave the arbitrator power to 
appoint “whomsoever lie likes* * and 
dnected the Plaintiff to deposit Es. 100 
at present as Commissioner’s fees, etc., 
within seven days. The Plaintiff de- 
posited Es. 100 in teims of that order and 
the Plaintiff m the present suit was ap- 
pointed Commissioner under that order. 
Hie actual appointment was made by the 
arbitrator under the power given to him 
hy that order of the Court. The present 
Defendant who was then Plaintiff was 
applied to from time to tune by the Com- 
missioner to put m certain additional 


sums as further tees and in the end the 
Commissioner got iead t y hm repoit and 
appioaclied the Plaintiff m the suit on the 
footing that unless a couple of hundred 
rupees more were paid he could not be 
expected to file Ins repoit. Thereupon a 
mortgage bond was given to the Commis- 
sioner by the then Plaintiff promising to 
pay Es. 200 On that bond the Com- 
missioner has now sued. 

The first Count has decieed the suit 
and the lower Appellate Court has dis- 
missed the suit on the giound that the 
mortgage bond taken by the Commissioner 
in that way is taken contrary to law and 
cannot be sued upon. 1 shall, for the 
present purpose, put on one side altogether 
any question except this, whether the 
taking of that mortgage bond by Jbhe 
Commissioner was such a bleach of his 
duty towaids the parties, to the arbitrator 
and to the Court, that it cannot be sued 
upon as being an illegal contract In my 
opinion, that proposition ought to be 
affirmed, and none the less so that it is 
good law that when one party at the in- 
stance of another has done work or come 
under an obligation, there may be an im- 
plied contract by the party at whose in- 
stance the work has been done to in- 
demnify the other The Commissioner, 
if sufficient fees were not forthcoming, 
was quite entitled to go to the arbitrator 
and to object to do the work without re- 
muneration It was quite proper for the 
arbitrator, if lie thought fit, to require the 
Plaintiff to pay fmtliei sums of money 
into the arbitrator’s hand. It was quite 
open to the arbitrator to enquire as to the 
amount due, to fix the terms of the Com- 
missioner’s remuneration and to deal with 
the matter as justice should require. It 
appears that no actual rate was fixed by 
contract with any body It is said that 
the rate usually allowed under the rules 
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of the High Court was taken as a guide 
m assessing what was due to the Com- 
missioner. But the Plaintiff was not m 
so good a position as the arbitrator to 
dictate to the Commissioner any terms, 
to tax his bills, to query entries in the 
diary and to see that he did his duty pro- 
perly. It is quite true that m all prob- 
ability, the arbitrator would feel obliged 
to make the Plaintiff and no other party 
deposit the amount necessary to meet the 
Commissioner’s claim. What happened 
was that at a time when the Commis- 
sioner was assisting the arbitrator to dis- 
charge judicial duties as between one 
party to a paitition suit and another, he 
was approaching the Plaintiff from time 
to time, and getting sums of money on 
account, and finally as a condition of ren- 
dering his report, he took from the Plain- 
tiff this mortgage bond for a fixed sum of 
money, viz., Rs ‘200 which the Plaintiff 
thereby promised f to pay In my judg- 
ment, this is entirely contrary to the duty 
of a Commissioner whether he be regain- 
ed as appointed by an arbitrator or 
whether he be regarded as appointed by 
the Court, the aibitrator having power to 
nominate the individual It is quite in- 
credible that the duties of a Commissioner 
should be thought consistent with ap- 
proaching an individual party and gettirig 
him to pay sums of money in discharge 
of an untaxed bill of costs upon the footing 
that unless this is done the report will 
not be filed. In my judgment, there is no 
doubt about the principle. The Commis- 
sioner’s duty was to keep all parties at 
arm’s length, to receive no favour from 
any one, to look to one no more than to 
another. If he wanted his money he had 
the arbitrator as the person whose duty 
it was to put proper pressure on the right r 
party and to provide for an adequate re- 
muneration iu a reasonable and proper 


way. For the Commissioner himself to 
put any sort of pressure upon one party 
so as to make the immediate payment of 
an untaxed bill, a condition without which 
the Commissioner’s duty would not be 
done, or would be done at another time, 
is not merely ill-advised conduct, it Is 
improper and illegal conduct. No such 
bargain so procured can stand It is an 
improper advantage obtained by an officer 
of Court bv abuse of his position as sucli 
officer The case of G opnlaratnamayyiu 
v. Bnpalanqraximma Nayadu 0) is a 
case with reference to a suit for fees by 
a Commissioner after the litigation in 
question has come to an end. That is 
another matter altogether It is not the 
case that the Commissioner is the ser- 
vant of the party at whose instance the 
Court or the arbitrator makes the appoint- 
ment. The work done is not work done 
for that party It is work done for the 
Court and the right to sue a party at 
whose instance the Court appoints a 
Commissioner is not the right to sue a 
party for whom the Plaintiff has worked. 
It must be based upon a different principle 
of law, namely, that where one party does 
work, or incurs an obligation at the in- 
stance of another, there is, m certain cir- 
cumstances, an implied provision of in- 
demnity. It seemB to me necessary that 
there should be no doubt cast on the broad 
rule that a Commissioner appointed by 
a Court must keep himself clear of any 
ambiguous conduct towards any party in 
the matter of his fees. I think the con- 
clusions at which the learned Subordinate 
Judge has arrived are correct and that his 
decision should be upheld. 

The appeal is accordingly dismissed 
with costs, 

Panton, J; — i 'agree. 

J, N< R. Appeal dismissed. 

(I) T, E R. 4 Mad, 
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Appeals from Appellate Dkcbkks 
Nos. 1244, 1245, 1247, 1248, 1249, 1281, 
1322 and 1323 OF 1919. 

Jabkdali Sheikh 
and ors,, Defer dants, 
Appellants, 
v . 

PBASiNNA KUMAR 
Nag and ors., Plain- 
tiffs, Respondents. 

Hindu %vidow—Ahen<itivn by docvuicnf executed 
ovet tyO ycai *— Recital of loyal necessity not chal- 
lenged by t eve) siojter, value oj , a* evidence — If 
alienation can be impeached* by o> third party — 
Transfer of Propel ty Act (IV of 188!2), sec. 
where applicable. 

Where a Hindu widow sold her right , 
title and interest by deeds of sale execut- 
ed over 40 years ago for legal necessities 
as recited therein and the transaction 
was not challenged by hei then next re- 
versioner during her hfe-tune 

Held— </> r rhal the presumption of 
there having been legal necessities as re- 
cited in the sale deeds stood unrebutted, 
and (#) that the sale being voidable only 
by the reversioner himself , any * person 
other than the icversioner could not im- 
peach it . 

Held further — That see. 43 of the 
Transfer of Property Act did not apply to 
persons who merely signed a sale deed 
whereby another person who had no title 
professed to transfer the property as her 
own. 

-This was an appeal against the decree 
of Babu Banamali Sen, Subordinate 
Judge, Second Court, of Zillah Mymen- 
singh^ dated the 10th of March 1919, 
modifying the decree of Babu Amrita Lai 
Mocker jee, Munsif, 2nd Court, Tangail, 
dated the 8th of December 1917. 

The facts of the case will appear from 
the judgment. 

Babu Dwarka Nath Chakravarty (with 


him Babu Tarakeswar Pal Choudhury) 
for the Appellants in 8. A. Nos. 1244 to 
1249 of 1919 — The first three appeals re- 
late to Mouza Dubail and the other two 
to Balina The first Court has rightly dis- 
missed the Dubail cases of the Plaintiffs, 
and has given joint decree to the extent 
of 1 annas in Balina. The lower Ap- 
pellate Court lias given Plaintiff, 2/5 of 
H annas wrongly as the Plaintiffs do not 
at all claim annas of the Bnlinti Appel- 
lants Tt is unneeessai} to discuss flu 1 
validity ot purchase of Balia ti Appellants 
The propeV question for the Court was and 
should ha\e been what was the Plaintiffs’ 
extent of share The law as to hhamar ban 
is settled since Hutodhur Sen v Gooroo 
Da$ Hoy (1) and fully explained recently 
by Mookerjee, J , in Dwijendra No ram v 
Pumendu Naram (2) The lower Appel- 
late Court lias oleailv stated that the 
Plaintiffs 1 pleader had given up the point 
as to legal necessity On the basis of this 
admission of the pleader all findings and 
propositions of law* as to legal necessity 
discussed by the lowei Court are neces- 
sary and cannot be accepted as such. All 
the five bi others of Nalini w r ere parties to 
the sale to Baliati Appellants The de- 
duction of 2/5 of annas out of it can- 
not legally stand The Court should 
determine what was Plaintiffs’ share. 
There should accordingly be a remand 
though not for the Balina lands at any 
rate ifor the 'Dubail lands There is a 
finding of civil death of the widow Siba 
Sundan which gives a valid title to Nalmi 
and his four brothers. 

Babu Mahendra Nath Ray (with him 
Babus Surendra Nath Ghosal and Hart - 
pada Ghosc ) for the Respondents m 
the above five appeals.— These five ap- 
peals are concluded by findings of 
fact. As to incongruous and incon- 
sistent findings against the Plaintiffs 
U) 20 W.R. 126(1873). 
m II 0. L. Jr 189 U910). 


Walmsley, J. 
B. B. Whose, J. 
1922, 

2, August. 
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we have preferred three separate appeals . 
Both Courts have found the lands to be 
khatnar of Plaintiffs . As to Balina it has 
been rather conceded that there is no case 
of the Defendants- Appellants. There are 
five distinct findings of fact m Plaintiffs’ 
favour upon evidence on record. The 
kobala Ex 2 lias been found to have been 
with lawful consideration. It is found 
as a fact to be a transaction which took 
place about 41 years ago and the propoei 
tion of law as laid down by the Subordi- 
nate Judge to the effect that in case of 
recitals in the kobala that there were 
necessities — at least when the parties 
to the transaction arc dead and most 
of the persons likely to know them 
cannot be found — is good presump- 
tion* in law and tlieie is a senes 
of lulings of the Judicial Committee 
in support tlieieol Tt is a mis- 
take to think that theie is a finding of fact 
as to civil death ot the widow. In fact 
what has been found is otherwise. The De- 
fendants’ five appeals should therefore be 
dismissed We have won the other three 
appeals Nos. 1281, 1822 and 1323 which 
relate to Dubail only. Sec. 43 of the 
Transfer of Property Act has been 
wrongly applied. There were the two 
kobala s by Siba Sundan, one as guardian 
of the mmor son and the other as heir 
to that minor son after his death, both 
found as a fact upon the evidence on re- 
cord to have been amply supported with 
legal nnecessities. The recitals in the 
kobala over 40 >ears ago when parties and 
witnesses are not available are some evi- 
dence of necessities. This has been 
alw ays held lo be the correct proposition of 
law The sale to Baliati Respondents 
with representation during the life-time 
of Siba Sundari as belonging to the 
mother of the five brothers "of Nalini was 
invalid; accordingly subsequent sale can- 


not validate the title by application of 
sec. 43 of the Transfer of Property Act 
[Vide Shephard and Brown, 7th Ed., p. 
133), also Nurul Hosscm v. Sheo Shahai 
Lai (3) and Oodey Koowar v. Musstt. 
Ladoo (4)] . The questions of legal neces- 
sity were not at all given up. It is a mis- 
conception of the argument of the pleader 
who contended 4 1 conceding for the sake of 
aigument” (vide Ground No. 4 of memo 
of appeal). Theie is also an affidavit heie 
in support thereof. 

The point whetbei the Defendant can 
question the legal necessity of the Plain- 
tiffs’ purchase is the 16th issue in this 
case, and has been also wrongly decided 
by the Subordinate Judge as he holds 
that the Defendant can raise it, for the 
Defendant claims through Baliati JBabuh 
who acquired 12 gundas share of Nalini 
and Jogendra This is legall} wiong. 
The only persons competent to question 
the legal necessity are not the Baliati 
Bab us nor Nalini and Jogendia nor the 
Defendants As a matter of fact the re- 
versioners who alone have the privilege by 
law had not at all questioned it and there- 
fore third persons are disentitled to ques- 
tion the same. 

Bobu Dwarka Nath ChakravaTty m re- 
ply — The point as to legal necessity was 
' not taken m the grounds. The affidavit 
cannot be made to amplify at this late 
stage. 

The Judument of the Oourt was as 
follows : — 

Walmsley, J.— The Plaintiffs in the 
suits from which these appeals arise are 
Prosonna Kumar and Chandra Kumar, 
sons of the late Krishna Kumar Nag. 
They instituted five suits, two of them 

* (3) h. B. IS I. A 221 : s. r. I. L R. 20 Oal. 

1 ( 18921 . 

(4) 18 M. I. A. 585 (1870). 
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relating to land situated in Mouzah in 
Balina, three relating to land situated in 
Mouzah Dubail. In the first Court they 
won in the two suits relating to Mouzah 
Balina while they lost the other three. 
That decision gave rise to five appeals, 
three by the Plaintiffs and two by the De- 
fendants. In the lowei Appellate Court 
the Defendants’ appeals were dismissed, 
and the Plaintiffs’ appeals decreed almost 
in full 

There are now eight appeals before ns, 
three are pieferred hv the Plaintiffs and 
they are in respect of that part of their 
claim regarding the land in Mouzah 
Dubai) which has been dismissed. They 
are appeals Nos. 1281, 1322 and 1323. 
The other five are preferred by the De- 
fendants, they are Nos 1244, 1245 and 
1247, relating to Dubail and Nos 1248 
and 1249 relating to Balina The Plain- 
tiffs claim the entne sixteen annaa in- 
terest in the land in Mouzah Balma They 
sav that tliev held it <ih khnmar and en- 
joyed possession through bargadars until 
1318 B S , when the Defendants began 
to interfere with then possession, and 
that the latter alter getting themselves 
wrongly described as raiyats in the re- 
cord -of-riglits dispossessed them m 1320 
B S. 

The Defendants sav that the land in 
the suits belongs to the Baliati Babus and 
that they, the Defendants, have been 
holding them as raiyats since 1309 B. S 

In regard to the land in Dubail the 
Plaintiffs claim an interest of 3 annas 13 
gandas, and say that the plots described 
in the three suits were abandoned by the 
occupancy raiyats who held them, and 
that, as those raiyats had not the right 
of transfer they attempted to take posses- 
sion but were resisted by the Defendants. . 

In these suits also the Defendants 
pleaded that the land was the kha&nar 


land of the Baliati Babus, and that they 
held the land as raiyati under them. 

Many questions were raised in the 
Courts below, but it would be tedious to 
set them out, and I do not think it neces- 
sary It is enough to deal with the points 
pressed in this Court 

For the Defendants it is urged in all 
their appeals that the Plaintiffs’ share is 
less than what they claim The argu- 
ment however, is applicable only to the 
lands in pubiul, because the Courts 
below are agieed in finding that the 
Balma lands lay in the exclusive khanuir 
of Krishna Kumar and of his sons after 
him. . 

It is conceded that in the 3 annas 13 
gandas share of the Taluk, Krishna 
Kumar, father of Plaintiffs, had a share 
of ten annas while his brother Bam Kumar 
had the remaining six annas That divi- 
sion was made by a deed of settlement in 
1282 Bam Kumar tiled in 1283, leaving 
a widow Riba Rundari and minor son 
Kamini, and a daughter Monmohini, the 
child of an elder wrfe The- daughter had 
two sons Nalini and Jogendra At the time 
of Bam Kumar s death the latter gave 
birth to three more sons Harendra, Suren- 
dra and Narendra On the day of Bam 
^Kumar’s ‘trndh Riba Rundari sold two 
annas out of the Bam Kumar’s six annas 
to Krishna Kumar, and in 1286 she sold 
the remainder to him On the first 
occasion she purported to be selling as 
guardian of the minor in order to provide 
for his maintenance* In the interval he 
died leaving his mother Riba Rundari as 
his heir and in the second document she 
said that she was selling the property for 
her own wants. Siba Rundari died in 
1811. 

In 1306 Monmohini sold 1£ out of Ram 
Kumarls six annas to the Baliati 'Babus, 
her jtwo elder sons also signed the ’docu- 
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meni, but Monmohmi purported to Bell 
the share as owner* 

In 1314 Monmohini’s five sons being 
all of age sold the remaining four and a 
half annas to the Plaintiffs, in the names 
of their wives 

For the Defendants it is argued that 
Siba Sundari having only a limited in- 
terest could not confer title on the Plain- 
tiffs, and that therefore the Plaintiffs’ 
(purchased) interest must be limited to 
the four ami halt a mum bought from 
Monmohmi's five sons, the reversioners to 
Pam Kumar's (‘state on the widow’s 
death. 

The Plaintiffs on the other hand say 
that the most that can be urged against 
Siba Sundari ’s sale is that the transac- 
tions' were voidable, and that as they have 
not been avoided by the reversioners, the 
Plaintiffs ha\e secured a good title. 

The learned Judge m the Comt below 
does not appear to lyive come to a deci- 
sion about the validity of the purchase 
from Siba Sundari He regards such a find- 
ing as immaterial in view r of the fact that 
the Plaintiffs aftei wards bought four and 
half annas. He holds that the Baliati 
Babus acquired a good title to the shares of 
Nalini and Jogendra who signed the deed 
of sale, by virtue of sec, 43 of the Trans- 
fer of Property Act. The shares of the • 
younger brothers, who w r ere not of age 
when Monmohmi purported to sell the 
share, did not pass, he finds, to the 
Baliati Babus, and the latter did not take 
possession of them, so to that extent the 
Plaintiffs can plead adverse possession. 
The result is that the Plaintiffs* share is 
13 annas 8 gandas, that is 8 annas by in- 
heritance, 4| annas by purchase from the 
reversioners and 18 gandas by adverse pos- 

<*£ 8810 X 1 . 

f^r as the application of sec. ,43 of 
Transfer of Property Act i% concern- 


ed, I think the learned Judge is clearly 
wiong because the sons made no erro- 
neous representation and did not profess 
to transfer; it was their mother who 
claimed to be owmer and professed to 
make the transfer and that she never was 
the owner of the property is not ques- 
tioned. 

It follows that there is no halting place 
between 141 annas and 13 annas and it is 
necessary to decide the question whether 
Siba Klimkin's transfers were operative 
The documents put port to have been exe- 
cuted for legal necessity or at anv rate for 
yood cause, and they are not void but 
voidable The }>ersons who are entitled 
to seek td avoid them are the reversioners, 
but they have never done so, and it is not 
open to the Defendants who did not 
claim as the reversioners to raise the 
question I think therefore that Plain- 
tiffs’ father acquired good title by the 
purchases fiom Siba Sundari and that m 
consequence their share must be fixed as 
16 annas. 

The other question, affecting the 
Dubai! lands only, is in regard to the 
nature of the relief to be given to the 
Plaintiffs, For the Defendants it is said 
that if the Baliati Babus were in posses- 
sion, not in denial of the Plaintiffs’ rights, 
and if the Defendants took settlement 
horn them in good faith, they, the Defend- 
ants, cannot be ejected, and the Plaintiffs 
cannot get anything more than the right 
to recover rent proportionate to their 
share. The Baliati Babus, however, 
were not entitled to the entire interest in 
the land, and they had no right to grant 
settlement to the Defendants with regard 
to the share of the Plaintiffs. The lattex 
are therefore entitled to recover khas pos- 
session of the land. In view of the find- 
ing recorded above that share is not if 
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anoag 8 gandas of 3 annas 13 gandas but 
the whole of 3 annas 13 gandas. 

Tha result is that the Plaintiffs’ ap- 
peals are decreed with costs, that is to 
say, their three suits Nos. 2045, 2046 and 
2049 spe decreed with costs in all Courts 
and Defendants' appeals are dismissed 
with costs. 

B. B. Chosb, J. — I agree. 

S. C. C. 

PRIVY COUNCIL. 

[Appeal prom Allahabad.] 

Lord Bdokm aster. 

Lord Atkinson. 

Lord Sumner. 

Lord Carson. 

Sir John Edor. 

1922, 

Heard, 22, May. 

Judgment, 11, July. 

Registration Act (XVI of 1008), secs 32 (c), 35, 
no) — 'Presentation for registration by attorney — 
Conditions to be strictly followed — Acceptance of 
presentation by attorney by Sub-Reg ist tar, prim 4 
fWpie evidence that presentation teas in 01 der — Docu- 
ment, if must be “ duly presented ” a second time 
after Registrar oukis registration in appeal . 

The Registration Act has imposed 
several conditions regulating the presen- 
tation oj documents for registration , and 
it is of great importance that those condi- 
tions , framed with a view to meet local 
circumstances, should not be weakened 
or strained on the ground that they may 
appear to be exacting and strict . 

The power of attorney , which gives 
authority to an agent to present a docu- 
ment for registration on behalf of his 
principal , a under sec . 32, sub-sec . (c) of 
Act XVI of 1908 , must not be general 
in its form , but must confer the special 
authority to present on behalf of* the 
principal , and even though the Sub-Re- 
, gistr&r accepts the presentation under a 


general power of attorney , it is open *a 
an interested party to show that the 
power of attorney was in fact imperfect . 
The fact that the presentation is 
accepted by the Registrar as in proper 
form is, however , priraa, facie evidence 
that the conditions have been satisfied 
and after such acceptance the burden of 
proving any alleged informality rests on 
the person who challenges the registra- 
tion. 

In iie Shaik Abdul Aziz (1) and 
Jambu Par shad v Muiiammvd Aftab 
Ali Khan 02) referred to . 

Where a mortgage bond was duly pre- 
sented for registration , but the mortgagor 
not having attended to admit execution, 
the Sub-Registrar refused to register the 
mortgage under sec. 35 of the Registra- 
tion Act, and on the mortgagee,' s appeal ' 
the Registrar ordered its registration : 

Held — That there teas nothing in sec. 
75 to prevent the registering officer from 
registering a document which had been 
duly presented originally and the execu- 
tion of which was proved , without requir- 
ing a fresh presentation according to the 
formalities imposed by sec . 32, though if 
such presentation was made, the register- 
ing officer would be bound to register it, 
in view of the mandatory provision of sec . 
75 „ sub-sec. ( 2 ). 

This was an appeal against an order of 
remand, dated the 7tli March 1918, and 
made by the High Court of Judicature 
at Allahabad in an appeal from the Sub- 
ordinate Court of Moradabad. 

The suit giving rise to this appeal, viz., 
Suit No. 31 of 1915 on the file of the 
Subordinate Court, was instituted on 
behalf of the infant sons of the late 
Sahu Parshadi iJal by the Manager of 
41) I, L. *. II Bom. 691 (I8$7i, 

. (3) L. B.42 I, A* 32: s. c. I. L. R. 87 All. 

40} 19 G, W.H. 283 (1914), 

56 * 


Rai Bahadur 
Chhotey Lal, 
Appellant, 
v. 

The Collector 
of Moradabad, 
Respondent 
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flic Comf of Winds U> enforce a register- 
ed moitgage bond, dated 20th November 
1011, and admittedly executed to the said 
deceased by the first Defendant The 
amount chained in the plaint wms 
Rs ] 1,280, and interest , and the ordi- 
nary decree for sale was asked for 
togoUici with other leliefs 

The piesent. Appellant, a subsequent 
transferee fiom the mortgagor, who was 
the 15th Defondant, pleaded mlei alu 
that the moil gage had not been duly ic- 
gisfered according to law, r The Subordi- 
nate Judge held that this defence was 
established, and pa c scd a decree dismiss- 
ing the suit without determining other 
questions laised bv the parties . 

The High (Joint on an appeal b\ the 
Plaint iif held that the registration ol I ho 
mortgage was \alid and remanded the 
case to the Bubdid incite Court for dis- 
posal. 

The piesent appeal was piefened 
against the said u* dei of leinand, and the 
main question was whether the said 
moitgage was not dulv legistered, and, 
if not, whetliei - the suit must fad 
altogether 

The said mojtgage oi In potheeaiion 
bond was executed on the 20th No\em- 
bej 191 L In the fust Defendant to the 
father of the said infants, to secuie ie- 
|>uMnent with uitmest of Rs. 10,000 II 
contained a- personal covenant to pa\ and 
it. hypothecated certain villages theiein 
mentioned. It appeals that the mort- 
gagee shortly afteiwards foil ill, and he 
executed m favour of Pandit Xan.ik 
(’hand a special powei of attorney, winch 
was duly authenticated in the legistiv 
office on the 3ul Febuiaiy 1912, to enable 
lnra to piesent the deed foi registration 
Nanak Cluuul, ou the 5th February 1912, 
acting under the said power of attorney 
presented the deed for registration to the 


Sub-Registrar, who made an endorse- 
ment to this effect on the deed. 

On the 8th February 1912 the mort- 
gagee died. The mortgagor, failed to 
attend at the legislation office, and on 
the 28th February, the Shb-RegLstrar 
made an endorsement on the deed as fol- 
lows “ Under sec. 35, Act XVI of 1908, 
legislation of this document was re- 
fused “ An application was then made 
to the Registrar of Moradabad "‘The 
proceedings hefoie the Registrar resulted 
in an oi dei by lum, under the first clause 
of sec 75 of Act XVI of 1908, whereby 
lie ordered the document to be registered. 
In the meantime, the estate of the minor 
sons ot Saliu Parsliadi Lal had been taken 
undei the management of the Court of 
Wards, and the Collector of Moradabad, 
m his official capacity as manager of the 
Couit) of Wards, became charged with 
looking after the interests of the minors 
in this matter. The Registrar's order 
foi the negotiation of the document was 
dated 28th June 3912. Within the pre- 
scribed period of 30 days, that is to say, 
u\\ the 23ul July 1912, the Collector sent 
the document in suit to the Sub-Regis- 
tiar with an official letter, enclosing also 
a certified copy of the order of the District 
Registrar ” On the last-mentioned date 
the Sub-Reg istiar, being satisfied (as ap- 
pears from an endorsement then made by 
him) “that the execution of the docu- 
ment w’as proved before the said officer,” 
accepted it for registration, and on 2nd 
August 1912 lie registered it. 

The piesent suit was instituted on the 
23id November 1914, praying for the re- 
lief above-mentioned. The first Defend- 
ant, the mortgagor, raised no defence; 
other Defendants, being transferees from 
bird, raised various issues, of which only 
the fourth had been tried. It was as fol- 
lows : “Whether the deed in suit was 
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validly presented for registration, and if 
•Hot, can the suit for enforcement of the 
hypothecation stand?” 

On the said issue the Subordinate 
Judge, who deliveiod his judgment on 
the 29th January 191 b, held that the 
document had not been duly registered, 
arid he passed a decree dismissing the 
suit* 

The present Respondent appealed to 
t fie High Com! against the said decioe, 
and on 7th Match 1^18 judgment was 
deliveiod therein leveismg that ot the 
Subordinate Judge. The learned Judges 
were ot opinion that the onginal piesen- 
tution of the document foi legislation 
under the mortgagee's power of attorney 
was valid and that theie had been no 
material megulaiity in the subsequent 
proceedings. They accordingly made an 
order lemanding the suit for trial on the 
remaining issues, and they oideied that 
the costs of the appeal should be costs m 
the cause. 

Mr DeGiuythcr , K. (!. (with lnm Vr 
B. Dube) lor the Appellant — The preserv 
tation of the deed by Nanak ( band on the 
5th February 1912 is not in accoidance 
with secs. 3*2 and 33 of the Indian Regis- 
tration Act. Presentation was made 
under sec 3*2 (c) and it is open to me to 
show that the presentation ot the powei 
of attorney was defective. 

Jambu Parshad v Muhammad Ajfab 
Ah Khan (2h 

The fiower of attorney was in fact 
never produced and was not executed If 
would itself have to he registered before 
execution (i\ 187 ot the Registration 

Manual) Moreover it should have been 
presented personally. 

Referred to sec. 32 and sec. 75 {2), In- 
dian Registration Act. 

(2) h. H. 42 t A. 22 • §. c. I. L, K, 37 All. 

49 1 19 0. W. N. 2*2 (1914), 


In anv event an application for regis- 
tration by post is quite irregular arid 
vitiates Ihe 'legislation wbuli was 
granted 

Mcssis. Dunne, K (' and Ken worthy 
Brown (or tfic Respondent weie not 
called upon 

Their Pouosmes' J i rx.vtux i was deli- 
vered by 

Loiui Ru’kmvsiuh On the 20th 
November 19] 1, MaulvL Maqhulm-Ruh- 
man executed a mortgage oi ennsidnable 
proper <\ m the District ol Moenit in 
tavoin ot Salm Parsliadi Pul, to serine 
repayment ot Rs. 10,000 and interest 
The moitgagoi subsequently executed 
several tiaristers ol the rnoitgaged pro- 
perty, some I) v wav ot mortgage and some* 
apparently h\ way ol absolute transfer 
The Appellant claims under one of 
such transfers, but the extent and charac- 
ter of lus interest is now heir stated" nor 
need it be investigated as it is admittedly 
Milhcient to supjxjit the appeal He con- 
tends that the mortgage of the 20th Nov- 
ember 191 J, was not proper I \ registered 
m accordance with t he pio\ mouh of the 
Indian Registration Act, XVI of 1908, 
and is consequently invalid 

The Respondent is the Managei of the 
Court of Wards, acting on behalf of the 
three infant childten of the mortgagee, 
who died on the 8th February 1912 
That the moitgage icquued to be re- 
gistered is plain The only question is, 
was registration (‘fleeted 0 The facts 
are these The, moitgage was piesented 
for registration before the Sub-Registrar 
of Moradabad on the 5th February 1912 
by Pundit Nanak ('hand acting under a 
power of attorney, and wars received by 
him. The mortgagor did not attend 
admit execution, and on the c 28th Febru- 
ary 1912, the Hub-Registrar refused re- 
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njfit ration, making an endorsement on Presentation here was not made i i 
the deed in the following terms : “Under person ; it was made under sub-sec . (e 


sec. 35 , Act XVI of 1908, registration re- 
fused ” See 35 relates solely to fbe 
admission of execution of the deed, and 
ns the mortgagoi did not appear, the 
Sub-Registrai was hound to take the 
com so lie did, leaving the inteiested 
parties to appeal to the Registrar under 
sec, 73 | see In re Shaih Abdul Aziz U ) ] 

Tt will, therefore, be noticed that the 
reason whv registration * was refused liad 
nothing to do with defect in piesenta- 
tion ; hut as it is now asserted that the 
oiiginal piesentation wat^ irregulai, it 
is ini])Oitant to examine the .(facts and 
statutory provisions upon that head 
The Registration Act has imposed seve- 
ral conditions legulating the piesenta- 
tion of documents lor registration, and 
it is ot great mqxirtance that those condi- 
tions, framed with a view to meet local 
cut cum stances, fehould not be weakened 
or ht mined on the ground that they mav 
appeal to he exacting and strict. 

See. 32 is the first section dealing with 
the matter, and it is in the following 
terms . — 

u 32 Except in the cases mentioned m sec 
31 and sec 89, every document to be icgis- 
teied under this Act, whether such registra- 
tion be compulsoiy or optional, shall be 
presented at the proper registration office, 

“ (a) by some person executing or claim- 
ing under the same, or, in the ease ot a 
copy of a decree or order, claiming under 
the decree or order, or 

“ ( b ) by the representative or assign of 
such person, or, 

“ (c) by the agent of such person, repre- 
sentative or assign, duly authorised by 
power of attorney executed and authen- 
ticated m manner hereinafter mentioned ” 
The exception** mentioned in secs. 31 

and 89 need not be considered as thev 

* * 

have nothing to do with the present case. 

(1) l. h. K. 11 BamvW (ISSTh 


bv an agent purporting to be authorised 
by a powder of attorney Such power of 
attorney must not be general in its form, 
but must confer the special authority to 
present on behalf of the principal, and 
even though the Sub-Registrar accepts 
the piesentation under a general power of 
attorney, it is 0 |>eii to any interested 
party to show that the power of attorney 
was in fact imperfect. | See Jambu Par- 
shad v Muhammad Aftab Ah Khan (*>) ] 
The fact that the presentation is accepted 
bv the Sub-Registiar as in piopei form 
is, however, pumft Jane evidence that 
the conditions have been satisfied ; and 
after such acceptance, the burden of 
proving any alleged informality rests on 
the person who challenges the legisla- 
tion In the piesent case no question 
anses ujion the character ot the power, 
it has not been put in evidence and 
having been formally accepted by the 
proper official it may be legarded as 
complying with the piovisions as to its 
character imposed b\ sec. 3:2, sub-sec. (e) 
By sec. 33, howevei, special conditions 
are established with regard to the execu- 
tion of such a powei of attorney. This 
section provides that certain powers el 
attorney shall alone he recognised, n#., 
sub-sec. (a ) : — 

“ ( a ) R the principal at the time of execut- 
ing the power of attorney resides in any 
part of British India in which this Act is 
for the time being in force, a power of 
attorney executed before and authenticated 
by the Registrar, or Sub-Reg|i«fcrar within 
whose district or sub-district the principal 
icsides.” 

It is said that in this case that condi- 
tion has not tteen satisfied, because the 
Sub-Registrar's certificate, which was 

m h. R* 42 I. A. 22 ; s. c. I. L> R. 87 All. 



, vm* ixmi fss mMWmk weekly notes. hi 

Rai Bahadur Chhotey Lal i?. The Collector of Moradabad. 


endorsed on the document on the Sih 
February 19*21, in the following terms : — 
u Presented by Pandit Nanak Chand, son 
of Pandit Tara Chand, caste Brahman, pro- 
fessional lawyer, resident of Moradabad, 
muhalla Raja Gali, at the office of the Sub- 
Registrar, Moiadabad, this 5th day of 
February, 1012, between the hours of 3 and 
4 p m. on behalf of Sahu Parshadi Lal 
under a special power of attorney duly 
authenticated in this office on 3rd February, 
1012 

“ (Signed) Stum Bhhari Lal, 
Officiating S R ’ 
does not refer to the J fact that the power 
ot attorney was executed before the 
Sub-Registrar The entlo? semen! is cer- 
tainly lax in this respect, but it is made 
under no statutoi> obligation, and it has 
no statutory effect ; it is only the evidence 
to show that the presentation lias been 
accepted by the Sub-Registrar and its 
acceptance by lum, he being the officer 
whose business it is to see that all essential 
regulations are icgaided, is, primd facie , 
evidence that the powei ot attorney was 
regular in all respects So tar as the 
original presentation is concerned, there- 
fore, their Lordships think that there is 
nothing to displace the inlerence that it 
was duly made, arising horn the fact of 
its acceptance by tire Sub- Registrar 
Ills refusal to registei was due to the cii> 
cumslances which ha\e already been 
narrated, and in due course appeal was 
had to the Registrar by the present Re- 
spondents. 

On the 28th June 1912, the District 
Registrar ordered regsitration, following 
upon winch, on the 22nd July, the 
Collector of the Court of Wards forw'ai fl- 
ed the mortgage and the copy of the 
Order by post to the Sub-Registrar and 
asked for registration. The Order of the 
28th June 1912 removed the difficulty 
that prevented registration in the "first 
instance, and accordingly, on the 23rd 


July 1912, the Sub-Registrar accepted 
liie document for registration and made 
upon it the following endorsement : — 

“ Having seen the older of the District 
Registrar, Moradabad, dated 28th June, 
1912, I have satisfied myself that the execu- 
tion of the document was proved before the 
said officer, and the document is therefore 
accepted for registration 
“ (Signed) Sutn Singh, Officiating 8 R 
“ 23id July, 1912 ” 

And it was registered accordingly. 

It is objected that such legislation was 
had because the presentation to the Sub- 
Regibtrui aftei the Distnct Registiar’s 
or dei ought to have been made with the 
same loimahties as those necessary lor 
tiie onginal presentation, and this, ac- 
cording to the Appellant’s contention, is 
the only meaning that can he , given to 
sub-sec (2) of sec 75, which is in the 
iollow mg teims : — 

“ 75 —(1) If the Registrar finds that the 
document has been executed and that the 
said requiremejits’have been complied with, he 
shall order the document to be registered 
“ (2) If the document is duly presented foi 
registration within thirty days after the 
making of such order, the registering officer 
shall obev the same, and thereupon shall, so 
far as may be practicable, follow the proce- 
dure prescribed m secs 58, 59 and 00 
<l (3) Such registration shall take effect as 
if the document had been registered when it 
was lirst duly presented for registration ” 
The weight of fins argument depends 
upon the phrase “ duly presented,” end 
it is pointed out that the subsequent use 
of the same words m sub-sec* (3) shows 
that “dulv presented” means presented 
in accordance with all the formalities im- 
posed by sec. 32. 

Their Lordships mre not prepared to 
differ with this reasoning, but it does not 
conclude the case *in the Appellant’s 
fajvotir. Upon ,the hypothesis that sec. 
75, sub-sec. (8) may be dealing with a 
case such as the present, in which on- 
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ginal presentation has been properly 
made, and m these circumstances, and as 
every" condition lias been satisfied, theie 
would, in then Roidships’ opinion, be 
nothin" to prevent the District Regiptur, 
when he had detei mined the question of 
execution, from dnecling that the regis- 
tration should then he made The last 
’words in sub-sec H), which provide 

that the legislation shall date back, do 
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the reasoning by which that conclusion 
is supported, and they will, therefore, 
himibi v advise His Majesty that this ap- 
peal should he dismissed with costs. 

Sohcitoi -V/ Douglas (hant for the 
\ppellant 

Sohcitoi The Sohcitoi, India Office 
toi the Respondent. 

0 D M. 


not necessarily iclei only to a legistration 
('fleeted puisuant to the piovisiom, of sub- 
sec i?), but to ewu\ registration consc- 
quent on tlie ordei made bv the Regis- 
tiar The main jxnnt about sub-sec 
is that it is mandatoiv in form and cory- 
]xds the legistenng officer to effect the 
registration it the document be duly pre- 
sented ’If this piocedme be followed 
and registration is 1 el used, the processes 
of the (Vmit air open foi the pm pose of 
compelling obedience, a pmilege that 
would not he enjoyed ib the formalities 
\yere omitted Then Loidships can find 
nothing in the section to pi event the 
Registrar 01 the Kub-Regmtnu fumi ie- 
gmteimg a document winch had been 
duly presented, and the execution of 
which has been proved, without requiting 
a repetition of all the onginal steps, but 
he cannot be compelled to registei unless 
the document be ‘‘duly presented” a 
second time. There are many mischiefs 
against which the Statute wa6 designed 
to afford protection in requiring obedience 
to the proumons for presentation in the 
first instance, but when ohee the execu- 
tion of the document has been proved, 
and the original conditions for presenta- 
tion complied with, there is no season 
why they should all be repeated. 

For these 1 canons their lordships 
think that the conclusion to which the 
High Court have arrived is correct, al- 
though tliev are not prepared to accept all 
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Suit No. 781 of 192 1. 

Bcckland, J, y * Leicester & Co. 
W22, 

10 , July. J S. p. Mullick. 


lotting losses— Ilandt ciccutcd bi/ low in favour 
n/ winner in consideration of the 'latter withdraw - 
\ nq ,H * name f K C T C and prevent mg his 
bmig posted as dejaulta } whet he j such consideration 
legal and ,ui( lies on Ilmuh - Bustw s* of booD 
widen, <j illegal —Indian Confute! Art (IX oj 
1812), secs. J (d\ °t and HO -Bengal Public 
gambling Act (IV of 19V f I). C ), sec. and Bengal 
Amusements Tcu Act ( V of 1911, B. t\), considered. 

The Defendant lost a sum of Us SJyQO 
to the Plaintiff firm on beta on how 
races and* on his failure to pay teas w- 
poi ted to n. r T C. The Defend- 
ant subsequently executed in favour 
of the Plaintiff firm a j[ undi for a 
sum of //v 8f)00 m ( onsidnation of then 
withdrawing his name fiom the 11. C . T. 


r (l "d thereby preventing his being 
posted as a defaulter : 


(m a suit brought on the llumli 
1o incovet the Haul snnij — Thai the con- 
sideration for the Ihnidi wan the Plaintiff, 
funi't promise to withdraw the Defend- 
ant's name fiom the 11. ('. T. C. in 
older to prevent the Defendant from bcinq 
posted as a defaulter; that such considera- 
tion was legal and that therefore the 
Plaintiff was entitled- to* recover. 

Hyuis v Stuart Kino (l) followed. 


(1) (1908] 2 K. B. 696. 
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Contracts by way of wagering and gam- 
ing arc void, but not illegal. 

JUGGERNATH SEW BUX V. BAM DAYAL 

(3) followed . 

There is nothing illegal in the agree- 
ments which it is the business of a part- 
nership firm of book-makers to make , nor 
are such agreement ,<? prohibited by law. 
Therefore a suit bij such a firm is 
maintainable. 

THWA1TES t\ CotJLTIiWAlTE (5\ IlVAMS 
v. Stuart Kino (1) and O'Connor and 
Ould v liALbTON (1) referred to. 

The facts of the rart> will appear from 
tlie judgment 

lilr. S. C. if. Meyer, Counsel, appear- 
ed foi the Plaintiff. 

Sir B C. MMter , Mr. S. N. Banerjee 
(Sr.) and Mr. S N. Bluittacharjce , Coun- 
sel, appeared for the Respondent, 

The Judgment of the Couri was as 


Royal CalAitta Turf Cluh On the 6th 
December, the Defendant received a letter 
signed by the Secretary of the Royal Cal- 
cutta Turf Club referring to the report re- 
ceived from the Secretary, Barrackpore 
Races as to considerable sums owing from 
the Defendant to several book-makois, 
among whom the Plaintiffs aie included, 
amounting to Rs 15 ,±20 m all, and in- 
foiming him that if that sum was not paid 
into the office of the Royal Calcutta Tuif 
Club by the 2‘2nd February he would be 
posted aS a defaulter and notice to that 
effect would be published in the Sheet 
Racing Calendars Pending settlement of 
his account he was mlormed that the 
entiles of his horses for eei tain races had 
not been accepted and that in the mean- 
time lie was not to bet or enter the race 
enclosures. The authority for such a 
letter or that the Roy al Calcutta Turf 
Club was entitled so to deal with the Do- 


follow s:— 

BucKLiND. J — Tlieic is not much dis- 
pute about the facts of tins case and they 
arc simple. The Plaintiffs sue as a firm 
and are described in tbe cause, title as 
can vine on business m co-partnership as 
Turf Accountants, a business otherwise 
known os that of book-makers, which con- 
sists of gambling on horse races, the pro- 
fits of which they share. The Defendant 
engages in horse racing ; he owns race 
horses and bets on horse races m consider- 
able amounts. On the 20th October 1920 
he owed the sum of Bs 8,500 which he 
had lost to the Plaintiffs at the Barrack- 
pore races. As he did not pay, the Plain- 
tiffs reported him to the Barrackpore Turf 
Club, by the Secretary of which he was, 
it has been stated, though no formal proof 
has been given of the fact, rcpoited t<* the 


(It [1808] a K. B. 686. 

(81 a 0 * 1 .W 08831. 

(4) tieaO]8K.B. 481. 

(6) [1886] 1 Oh. 496 


fendant ujion such a lepoit, has not been 
questioned and the healing has pioceedcd 
upon the basis that the letter and the 
penalties prescribed were m order. On 
the 20th December the Defendant went to 
the Albert Club, which I am informed is 
ail institution to *w Inch persons carrying 
on the business of book-makers resort, 
and tlieie he found the Plaintiff and his 
other book-maker creditors He executed 
Hundies in favoui of his seveial creditors 
for the amounts of Ins losses, among them 
one foi Bs 8,500 in favour of the Plain- 
tiff and at the same time wrote letters 
addressed to tl\epi, in a loim drafted by 
Mr. Goodman of which the letter address- 
ed to the Plaintiffs is in the following 
terms . — 

The Albert Club, Ltd , 
* Grosyenor House,' 
Calcutta, 20-12-1920. 
To 

Messrs. Leicester & Co. 
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Dear Sir, 

In consideiaiion of your withdrawing 
inv name from the R. C. T. C. and there- 
by presiding my becoming posted as a 
defaulter, I agiee to pay you the sum of 
Rs. 8,500 (rupees eight thousand five 
hundred only) and hand you my promis- 
soiy note herewith for the amount named. 
t Yours faithfully, 

R. V. MuUick.” 

Subsequently the Defendant’s name 
was withdrawn and he has been able to 
enter the race enclosmes and to' bet, and 
has done so, but lie has not paid the 
umountrfor which he drew the Hundi in 
suit. The only dispute on the facts is as 
to how the Defendant came to write that 
letter and to diaw the Hundi. The Plain- 
tiff’s account of the matter is that the De- 
fending came of lmnself ami wanted Lo 
have his name withdrawn from the Royal 
Calcutta Turf Club and the •defaulters’ 
list, and in consideration of the Plaintiff* 
promising to take steps to have that done, 
the Defendant signed the Hundi and 
letter The Defendant asserts that what 
was done was done at the suggestion of the 
Plaintiff and that the Plaintiff said he 
wanted the Hundi and letter to keep his 
account m foun, and that he had no in- 
tention of instituting any suit against lnm 
There is not much to choose between the 
versions given by the two witnesses and 
the letter makes it clear what was intend- 
ed. The Plaintiffs now sue to recover the 
amount of the Hundi, and in order to suc- 
ceed they icly for consideration on that 
stated in the letter and not on the original 
debt. The suit was filed under Or. 37 of 
the Civil Procedure Code and the plaint 
states that the Defendant promised to pay 
the sum in question “ for value received.” 
The Defendant in his written statement 
says that the Hundi was executed for a 
debt due on betting transactions. It is 


no! till the suit comes to a hearing that 
the real question of fact is raised, and that 
is done in reply to the Defendant’s con- 
tention that there was no consideration. 
Per this the parties cannot be held res- 
ponsible, it is the result of a system of 
pleading which does not admit of a reply. 
Tins suggests that in cases where the real 
contest- w ill follow’ from the nature of the 
defence, due to that being one which the 
Defendant has to prove and the Plaintiff 
did not anticipate, the Plaintiff should oe 
icquiied to place on record his pleas m 
answer. In this particular instance no 
difficulty arises, but that is not always the 
rase and it is at tunes embairassing that 
pleas may legitimately be taken m reply 
which are not on recoid until they find 
their place in the issues. 

The issues settled were : — 

1 Is the Plaintiff fiim entitled to main- 
tain this suit? 

- Was there consideration for the 
Hundi in suit and was such consideration 
legal? 

3 Was the Hundi executed by the De- 
fendant by reason of undue influence 
excited by the Plaintiff firm? 

4 To what relief, if any, is the Plain- 
tiff entitled? 

The thud issue does not strictly arise 
the written statement but objection to 
it was not piessed I will first state the 
provisions of law which in my opinion are 
applicable to the case. 

The first is sec. 30 of the Indian Con- 
tiact Act, the material portion of which 
is in the following terms : — 
f< Agreements by way of wager are void, 
and no suit shall be brought for recovering 
anything alleged to be won on any wager, 
or entrusted to any person to abide the 
result of any game or other uncertain event 
on which any wager is made,” 

Sec, 23 which states that 
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“The consideration or object of an 
agreement is lawful unless it is forbidden 
by law, or is of such a nature that, if 
/permitted, it would defeat the provisions 
of any law ” has also been referred Jo. 

Reference has also been made to the 
Bengal Public Gambling Act, 1913, which 
amended sec. 1 of the Bengal Public 
Gambling Act, 1867, by excluding from 
the definition of gaming, wagering or 
betting on a horse race when such wager- 
ing or betting takes place, (a) on the day 
on which the race is to be run and (b) in an 
enclosure which the stewards controlling 
the race have with the sanction of the 
local Government set apart for the pur- 
pose 

The Bengal Amusements Tax Act, 
1922, which imposes taxes on certain fotms 
of betting including that of the kind 
cairied on bv “ licensed book-makers,” 
who are defined in the Act as persons who 
carry on the business oi vocation ot oi act 
as book-makers, etc , was also lelened to 
in the course of the argument Bui that 
stat ute was only passed this year and ^its 
effect, if any, upon a ease such as this is 
a matter for future consideration 

It has also been contended that certain 
statutes of Anne which deal with gaming 
apply to India, and m support of this pro- 
position I have been asked to refer to the 
preface by Mr. Whitley Stokes to the 
collection of Statutes relating to India. 
That only shows the obscurity in which the 
whole question of the application to India 
of English Statutes passed prior to the year 
1726 is shrouded, and the contention has 
not been exported by argument. This, 
I think, exhausts the statutory provisions 
of the law on the subject which obtain or 
obtained at the time with which I have to 
deal. 

Before applying them to the case , I will 
briefly dispose of the only disputed ques- 


tion of fact, which is whether the Defend- 
ant signed the Hundi and letter at the 
solicitation of the member of the Plaintiff 
firm who has given evidence, or whether 
on receipt of the letter from the Secretary 
of the Royal Calcutta Turf Club, he went 
to see him in order to make arrangements 
which would prevent the consummation of 
the penalties with which he was threaten- 
ed. On the evidence I am satisfied that 
it was the Defendant who sought the meet- 
ing The penalties to winch he had ren- 
dered himself liable are severe, especially 
to an owner of lace horses, and he had a 
powerful motive for seeking relief. I will 
ignore the stigma attaching to a person 
who does not pay bets and is consequently 
debarred from betting or onlenng the race 
enclosures. The Defendant says that .it 
was a matter of no concern to him to be 
posted as a defaultei , anti it is not for me 
to provide him with a standard of honour 
higher than that which he sets up for him- 
self. The Plaintiff said that the Defend- 
ant came of himself That statement I 
accept He had already i ©ported the De- 
fendant and from that report the substan- 
tial penalty to the Defendant would 
ensue : I know of no teason why he should 
have asked the Defendant to meet him 
when ho could do no more and the meet- 
ing might prove infructuous. The out- 
come of tlie meeting was the agreement 
contained in the letter of the 20th Decem- 
ber and upon that letter being signed and 
with that letter the Defendant gave the 
Hundi in suit. 

I now turn to the issues of which the 
second is the most important and involves 
the substantial point to be decided. 

The argument of the learned Counsel on 
behalf of the Plaintiff is founded on the 
well-known case of Hyams v. Stuart King 
"(1) in which the facts were that a cheque 
U) [1908] 2 K . B, 60S. 
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was given for lost bets The loser paid 
part of the amount of the cheque which 
was held over for a time by the payee. 
Subsequent! v the parties came to a fresh 
verbal agreement by which in considera- 
tion of the Plaintiff foi bearing* to sue and 
forbearing to declare the "Defendant a de- 
faulter the Defendant promised to pay the 
balance of the cheque Such considera- 
tion was held bv the Court to be a good 
consideration and the Plaintiff was held 
to be entitled to lecover Fletcher Moul- 
ton, L J , delivered a dissentient judg- 
ment and it has been strongly pressed by 
Sir Benode Mitler on behalf of the De- 
fendant that T should follow the judgment 
of Fletcher Moulton, L J , as represent- 
ing the law applicable to this case in pre- 
ference to the judgment of the Court 

The learned late Lord Justice’s judg- 
ment depends upon his interpretation of 
that portion of section 1ft of the Gaming 
Act, Iftl5, which, is m the following 
terms * — 

“ All eont i nets oi agreements whether 
by pai ole or m wiitpig, bv wav of gaming 
or wagering, shall be null and void; and 
no suit slial 1 he brought or maintained in 
any Court of law or equity for recovering 
any sum of money or valuable thing 
alleged to be won upon any wager or which 
shall have been deposited in the hands'of 
any person to abide the event on which anv 
wager shall have been made.” 

This it will be observed, is in language 
almost identical with sec 30 of the In- 
dian Conti act \et • The learned late Lord 
Justice’s \iews are expressed, among 
others, m the following passages : — 

” Tn my opinion too little attention has 
been paid to the distinction between the 
two parts of this enactment, and the 
second part has been treated as being in 
effect merely a repetition of the first part. 
I cannot accept such an interpretation 


* * * . The language of the later provi- 
sion is in my opinion much wider. It pro- 
vides with complete generality that no 
action shall be brought to recover anything 
alleged to be w r on upon anv wager, with- 
out in any way limiting the application 
of the provision to the wagering contract 
itself. In other words, it provides that 
1 * wherever the obligation under a contract 
is or includes the payment of money won 
upon a wager, the Courts shall not bo 
used to enforce the performance of that 
part of the obligation.” 

This case is not unlike Bubb v. Y elver- 
ton (2) referred to in the judgments of the 
learned L, J.’s in II yam# v. Stuart King 
(1) and that case Lord Justice Fletcher 
Moulton dealt with, apart from its special 
circumstances, as they appeared to him, 
by the observation that the bond con- 
stituted an agreement to pay money on 
wageis, and by sec 1ft of the Gaming 
Act an action could be brought upon it 
Tn the cases of this kind in which the 
Plaintiffs have succeeded, it has been 
alleged that the sum is not “ won on any 
wager ’ ’ but due in respect of another con- 
sideration The! sum may be, and it would 
be affectation to pretend that it is not, 
fixed with reference to the amount of a 
lost wager, but where at the desire of the 
promisor the promisee promises to do or 
to abstain from doing something [Contract 
Act, sec. 2 (d)], the sum of money which 
the promisor reciprocally promises to pay, 
whatever it may be and however it may 
be determined, is a good consideration for 
the promise of the promisee To say that 
because that sum is fixed with reference 
to a lost bet the amount of the lost bet, 
therefore, is the consideration for the pro- 
mise of the promisor, seems to me to in- 
volve a lacuna in the logical sequence <4 

(1) [1908] 2 K. B. 096. 

m l*. ft* 9 3* 471 (18701. 
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the argument. Farwell, L. J., puts with 
the utmost lucidity what I have endeavour- 
ed to express in terms of the Indian Con- 
tract Act : — 

"Here the agreement sued on is an 
agreement to pay a sum of money in con- 
sideration of forbearance to post the De- 
fendant as a defaulter : the sum of money 
may be equal to or less than the lost bet, 
but it is not payment of the bet, because 
that was payable on settling day, and non- 
payment on that day made the loser a de- 
faulter and liable to be poste f d. The day 
of payment is most matenal, for non-pay- 
ment may involve the winner m a simi- 
lar default , the contract not to post is a 
new contract, quite distinct, from the con- 
tract of wager and is sufficient to support 
a promise to pay monev, which, though 
equal to the amount of the bet, is not m 
fact, the bet, but js compensation for its 
non-payment, and the action cannot be 
said to be brought for recoveiing any sum 
alleged to have been won on any wager 
within 8 and 9 Viet., c. 109. ” 

Apart from the contentions based on the 
dissentient judgment in that case, it was 
contended that the effect of secs 30 and 
23 of the Indian Contract Act is to make 
agreements by w r ay of wager illegal. But 
this point is covered by authority, for so 
long ago as in 1883, m Juggcrnath Sew 
Bux v. Ram Dayal (3), it was decided in 
the briefest but clearest possible language 
by two very distinguished Judges of this 
Court that a contract by way of wagering 
and gaming is void and not illegal. 

There is a very material distinction 
between the faftts of Hyams v. Stuart Ktnq 
(1) and this case, a distinction which adds 
to the strength of the case before me. In 
that case the cheque sued upon had been 
admittedly given ini payment of a bet, and 

ID [1308] 2 K. B. 006. 

<8* I. ti. B. 0 Oat. 791, 796 *18881 


it was held that the forbearance of the 
Plaintiff to sue coupled with his forbear- 
ance to declare the Defendant a defaulter 
constituted a good consideration for a fresh 
agreement and that the Plaintiff was en- 
titled to recover on the cheque Here the 
Hundi was not gnen till the agreement of 
the 20th December was made ; there is no 
question of a new r agreement and a new 
consideration for a Ilundi given m the first 
instance in circumstances which would 
prevent its being sued upon in the absence 
of a new agreement This disposes of 
much of the argument that the real con- 
sideration w y as the bet itself It is true 
that the. Plaintiff himself said that the 
Hundi represented the amount of the De- 
fendant’s losses, a statement on which le- 
liance has been placed But the terms 
of the agreement are in wilting and though 
the actual sum may rcpiesent. the amount 
of the losses, it docs not follow that the 
consideration for the ♦ Hundi was the 
amount of the lost bets. 

Another contention based on the evi- 
dence, to which T must refer, is that as 
the matter had passed out of the hands of 
the Plaintiff and it w'as discretionary w r ith 
the controlling authonty, the Poyal Cal- 
cutta Turf (Hub , whether or not the De- 
fendant should be relieved from the penal- 
ties* stated in the Secretary’s letter, there 
was no consideration, or that it failed. 
To this, I think, the answei is that the 
letter shows what the Plaintiff had to do. 
The Plaintiff says that he could have the 
name withdrawn bv going and explaining 
the reasons to the Secretary. He does not 
say in so many words that he did so, but 
I infer that that was what he did, and 
nothing else has been suggested, for the 
Defendant said that since Ins name had 
bqen withdrawn he had been lo the races 
and made bets The Plaintiff did all that 
it lay in his power to do, and the relief 
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from the penalties which the Defendant 
has since enjoyed is in my judgment the 
result of what the Plaintiff did in that 
behalf. 

I find that the consideration for the 
Hundi in suit was the Plaintiff's promise 
to withdraw the Defendant's name from 
the Royal Calcutta Turf Club m order to 
pievent* the latter from being posted as 

defaulter, which, m fact, I find that he 
did with that result. I also find that such 
consideration was legal consideration I 
also find that the Hundi was not executed 
by the Defendant by reason of undue in- 
fluence exerted by the Plaintiff firm. 

The only other point that .has been 
argued is that since the Plaintiff firm is 
a film of book-makeis, the Plaintiff cannot 
£ue as a film since the business of book- 
makers is not one winch the law will le- 
cognise. 

For this proposition the authontics 
cited are the judgment of Lord Justice 
Fletcher Moulton m Hyams v. Stuart 
King (1) and O’Connor and Ould v. Ralston 
(4) In the f’oimer the learned Lord Justice 
said' “In my opinion no such partner- 
ship is possible under English law. With- 
out considering any other grounds of ob- 
jection to its existence, the language of 
the Gaming Act, 1892, appears to me io 
be sufficient to establish this proposition." 

I need not go further, for considerations 
based upon the Gaming Act, 1892, can 
have no application in this country 
where the legislature has not only not 
passed any similar* Statute, but there are 
decisions founded upon legal conditions to 
alter which in England that Act was 
passed. 

In so far as the Claming Act, 1892, was 
idled upon b\ Darling, J., in the second 
of the two cases cited in support of tfye 

(1) [1908] 2 K. B. 696, 

(4) [19^0] 8 K. B. 461. 


proposition, the point is not thereby ad- 
vanced. But the observation — “Persons 
associating in such a business as this can- 
not come into a Court of law and claim 
that money is due to the firm on a tran- 
saction of this land. The inclination of 
the law is not to favour but to discourage 
betting. True it does so m a partial, con- 
fused and illogical fashion, but the law 
upon this point is correctly stated by 
Fletcher, L. J 55 — supports the contention 
that since the law discourages betting, per- 
sons w hose partnership business is to bet 
cannot come into a Court of law as a firm. 
Lord Justice Farwell on this point observ- 
ed that he was not prepared to overrule 
the decision of Chitty, J , in Thwaites v. 
C oulthwaite (5) That was an action the 
object of which was to obtain the usual 
partnership account of ] profits of a book- 
maker’s business, and the learned Judge 
holding that it had not been made out that 
the Plaintiff intended that the business 
should be carried on illegally, by which he 
meant m contravention of the Betting 
Act, 1853, directed an account. 

I have stated all the provisions of the 
law applicable to the case. Sec. 30 of the 
Contract Act makes agreements by way 
of wager void and not illegal. It was 
pointed out by the learned President in 
Hyams v Stuart King (1) that nothing 
prohibited was done by the parties and 
the cheque and the bets were merely un- 
enforceable. It would, he said, probably 
have been different if the bets were illegal 
and the giving of the cheque was an 
illegal act. There is nothing illegal in the 
agreements which it is the business of 
the j>artnership to make, nor are such 
agreements prohibited by law Under the 
Bengal Public Gambling Act, 1913, not 
only are bets on horse races no longer 

(1) [1908] 2 K. B. 690. 

(6) [1896] 1 Oh. 496. 
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penalised in the cncumstances stated in 
the Act, but the local Government has 
been given power by the legislature to 
sanction an enclosure to be set apart for 
the purpose by the stewards of controlling 
races in which betting on mock may take 
place on the days on winch the laces are 
to be run. 

General propositions as to what the law 
discourages m England have to be taken 
with reseive when they aie sought to be 
applied in tins countty, of which the law 
as to champeity is an instance The law 
of England w hereby batting is discourag- 
ed is the Statute law As Fletcher 
Moulton, 1j J , obsened jn Ins judgment 
in 1 iyams v Stuart King (1), “By Com- 
mon law wageis weie not illegal, and the 
natuie ot a. wagei is such that iioni the 
point of view of |iuis]>] udenee there is 
ample eonsuleiatioii lbx a valid contract. 
The distinction which English law makes 
between wugeimg contracts and others is 
theretoie entirely the eieation of Statute.” 
This disposes of any argument based upon 
the piovisions of the law of England. 

1 am not prepared to say that the 
Statutes m force in Calcutta to which 1 
have icfeired, discourage betting The 
Public Gambling Act at least recognises 
it. Nor am I prepared to hold that per- 
sons who enter into a partnership for the 
purpose of making agreements not for- 
bidden but recognised by the law, though 
unenforceable at law', are persons who 
conduct a business, the very nature of 
which disentitles them to have recourse to 
Courts of law to recover claims otherwise 
sustainable. For these reasons I hold 
that the suit is maintainable 

There is no question as to the amount 
which the Plaintiff firm, if successful upon 
the issues other than the last, should re- 
cover, and I give judgment for Rs. 8*500 
U) [1908] 2 K, B, 696. 


with costs, and reserved costs, if any, on 
Scale No 2. 

Messrs Walla ns ut Co., Solicitors for 
the Plaintiff Co. 

Babu Monmotha Nath Dutt , Solicitor 
lor the Defendant 
P K. C 


[CIVIL APPELLATE JURISDICTION.} 
Appeal from Appellate Decree 
N o. 1949 of 1920. 

Mohesh Chandra 
Missra, Plaintiff, 
Appellant, 
v. 

Sm. Nistarini Dassva 
and anr., Defendants, 
Respondents. 

i<jn'njtc Relief At t (1 of /<S7 t ) } bee. JfJ— Dental 
of f ah'— Cause of action— Suit foi dcibuntion— 
PicaoUi s dccnc bcheeen thud piotiex — Plaintiff not 
a patty — Sait to <buftt/c donee and tho safe then - 
undo/ f/audidont and not binding on Plaintiff , 
if maintainable u ithyvt prayer for consequential 
icltef — Injunction — Deject of pa/ty. 

N obtained an ex parte decree for rent 
against B , and at the sale in execution of 
that decree S purchased the tenancy. 
Plaintiff who wa t s no party to the said 
proceedings instituted the present suit for 
a declaration that the aforesaid decree and 
sale were fraudulent , and not binding on 
him , who held the tenancy in question 
and teas in possession of the same under 
certain persons holding under N . Both 
the Courts below held that the decree and 
the sale were fraudulent . The suit was 
decreed by live Court of first instance . 
The Court of Appeal below held that the 
suit was barred under sec. 42 of the Sped - 
fie Relief Act , and dismissed the suit: 

Held — That the suit was maintainable 
under sec . 42 of the Specific Relief Act , 
and that a prayer for an injunction to pro- 
tect the Plaintiff's possession was un - 


Mookerjee, J. 
Ohotznek, J. 
1922, 

. 22, June. 
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necessary. The Plaintiff was not bound 
to wait till he was dispossessed by the 
auction-purchaser. As soon as his title 
was denied he was entitled to bring the 
suit. 

Shiv Ram v. Jivu (10), Gendla Pedda 
X \ GANNA V SlVAXAPPA (11), HARENDRA 
Lal Roy Ghowdhury r. Nawab Salim- 
ulla Bahadur (9) and Gobinda Prosad 
Tewari v. ITdai Chand (7) retied on. 

Held also — That upon the facts found 
the absence of the representatives of B 
could not entitle N to defeat Ihc Plain- 
tiff’s suit 

This was an appeal against the decree 
of Grish Chandra Ben, Esq , District 
Judge ot Zillah Bankma, dated the 10th 
of June 1920, reveising the decree of 
Babu Gour Krishna Bose, Munsif, 2nd 
Court at Bankura, dated the 24th of 
January 1920 

The facts of the case material to this 
report are as follows •— 

The Defendant Xo 1 Nistarini Dassya 
sued the Defendant No 3 Bnnda Dasya 
for arrears of rent (Rent Suit No. 301 of 
1916) m respect of a jama of Rs. 13 per 
year m the Munsif 's Court at Bankura. 
The suit was decreed ex parte. In execu- 
tion of this decree the jama was sold and 
purchased by the Defendant No. 2 
Sachmdra Missra in June 1916. 

The Plaintiff brought this suit in Feb- 
ruary 1918 under sec. 42 of the Specific 
Relief Act for a declaration that the afore- 
said decree and the sale thereunder were 
fraudulent and collusive and not binding 
on him. The Plaintiff’s case was that 
the Defendant No. 3 never held the jama 
of Rs. 13 under the Defendant No. 1, that 
the Plaintiff held the said jama under the 
(7) 0 B L R. 820 (1870). 

(0) 12 C. L. 3. 388 (1810). 

'01 T. L R. 18 Bom. 84 (1888). 

1. L. R, 88 H*d. 1162 (mo. 


Deys and Biswases within the raiyati at 
fixed rent of Rs. 24 which the said Deys 
and Biswases held under the Defendant 
No. 1, and that the aforesaid decree 
against the Defendant No. 2 in Rent 
Suit No. 301 of 1916 was fraudulently ob- 
tained to deprive the Plaintiff of the lands 
of his holding. 

Defendant No. 1 alone contested the 
suit, and his defence, inter alia, was that 
the decree and the sale were not fraudulent 
affairs, that the aforesaid rent suit waB 
for just debt and against the real tenant, 
that the suit as framed was not maintain- 
able, and the Plaintiff had no cause of 
action, that the sale took place with the 
Plaintiff’s knowledge and that it was he 
who purchased the jama a( the sale in the 
benami of hfe relative, the Defendant 
No. 2 

The following paragraphs of the plaint 
w ill be found material : — 

“That there has been an apprehension 
of the Plaintiff’s right in the said jama 
of Rs. 13 on account of the land as per 
schedule below being prejudiced in future 
by the said decree and auction sale. The 
said cloud on title is fit to 1 e removed and 
is required to be removed. 

“ That this is a suit for holding and de- 
claring that the decree in Rent Suit 
No 301 of 1916 of this Court and the sale 
held in Rent Execution Case No 955 of 
1916 of that Court are fraudulent and col- 
lusive and that the same are not prejudicial 
to the Plaintiff’s said land and jama of 
Rs. 13, and that the said decree and 
auction sale are not at all binding and 
operative on the Plaintiff. 

“ That the cause of action has accrued 
within the jurisdiction of this Court from 
the 15th June 1916, the date of the said 
decree and auction sale, and from tho 6th 
January 1918 when the information about 
the decree and auction sale was obtained/’ 



451 


Vet. XXm] THE omcwsfs WEEKLY NOTES. 

Mohesh Chandra Missra r. Sm. Nistarini Dassya, 


Plaintiff prayed for the following re- 
liefs : — 

“ (Ka) That the decree in Rent Suit 
No. 801 of 1916 of this Court as also the 
sale held in Rent Execution Case No. 955 
of 191G of that Court may be declared us 
fraudulent and collusive. 

" ( Kha ) That it may be declared that 
the said decree and auction sale are not pre- 
judicial in respect of the Plaintiff’s said 
land and jama of Rs 13 and are not at all 
binding and operative against the Plain- 
tiff. 

“ (Ga) That other or additional reliefs 
which the Pin intiff be found entitled to 
according to the justice of the Court may 
also be awarded.” 

The Court of first instance decreed the 
suit. 

The following extracts from its judg- 
ment will be found material : — 

“ The Plaintiff has biought this suit for 
a declaration only that the decree ob- 
tained by the Defendant No. 1 and the 
sale thereunder are fraudulent, collusive 
and moperatne without any other con- 
sequential relief. The Defendants’ con- 
tention seems to be that the Plaintiff ought 
to have prayed for an order setting aside 
the decree and sale, and that without 
such a prayer the present suit is not main- 
tainable. I do not, however, see why tho 
Plaintiff should pray for such an order 
when the declaration prayed for by him 
seems to be quite sufficient for his pur- 
pose 

“I find that Defendant No. 3 had no 
right to the jama of Rs. 13 at the time of 
the suit* for rent brought by Defendant 
No. 1 against her and that the decree 
passed in that suit was obtained by fraud 
and collusion. The sale in execution of 
the decree also appears to have been frau- 
dulently brought about to defeat Plaintiff’s 
right* 


“ The suitVill be decreed and the Plain- 
tiff tvill get the declaration sought. 
Ordered that the suit is accordingly decreed 
with costs. The decree and the sale com- 
plained of are declared fraudulent and 
collusive and inoperative as against the 
present Plaintiff. The Defendant No. 3 
having died since the institution of this 
suit and nobody having been substituted 
m her place as heir the suit must be dis- 
missed against her.” 

On appeal by the Defendant No 1, the 
learned District Judge allowed the appeal 
and dismissed tlie suit. The following 
portions of his judgment will be found 
material : — 

” On tlie whole I am disposed to hold 
that the deciee in the Rent Suit of 1916 
and the sale thereunder were fraudulent 
and collusive affairs. . . 

“ As the suit of 1916 was against an 
imaginary tenant and was for an imaginary 
debt and as the Defendant No. 3 did not 
object to tlie suit and as the evident in- 
tention in socuung the deciee could only 
be a foul one, 1 agree with the lower Court 
in thinking that the decree and the sale 
complained of were mere collusive and 
fraudulent affairs. ’ 

‘ ‘ But I think tlie appeal should succeed 
on other grounds. Tt seems to me that 
in a suit for u declaration that a certain 
decree is fraudulent, tlie parties to the 
decree are essentially necessary parties. 
In the present case the judgment-debtor 
died during the pendency of the suit. Her 
heirs who were absolutely necessary 
paities were not brought on the record. 
Their absence was fatal to the suit and 
the suit should have been dismissed on 
account of their absence from the re- 
cord. 

“ I should further think that the Plain- 
tiff had no cause of action. As the Plain- 
tiff was hot a party ip the rent spit the 
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decree m the suit cannot hind him. The 
auction-purchaser has not taken posses- 
sion of the land and has not yet tried to 
pet into possession of the same though a 
sufficiently long time has elapsed since the 
decree and the sale Plaintiffs title to 
the land has not been endangered. This 
is not a suit for declaration of title to the 
land. It is only sought to have a declara- 
tion that the decree is not binding on him 
Ruch a suit is not contemplated b> sec 42 
of the Specific Relief Act T find that the 
Plaintiff lias no cause of action and that 
this suit was premature In the lesult 
the appeal is allowed The suit out of 
which the appeal arose would stand, dis- 
missed ” 

Against, the aforesaid decision of the 
learned District Judge the Plaintiff ^re- 
feued tins second appeal to the High 
Court 

l\ahu Mon mat ha Nath Roy for the Ap- 
pellant — F submit thift the Court of ap- 
peal below has wionglv held that sec 42 
of the Specific Relief Act is a bar to the 
present suit. The suit ys flamed is main- 
tainable The finding is that the Plain- 
tiff holds the tenancy ip question, and that 
the decree and the sale complained of were 
fraudulent. The decree in question 
denies the Plaintiff's title to the proper- 
ty. Plaintiff is therefore entitled to have 
his right to the property declared, and to 
obtain a declaration that the decree and 
sale were fraudulent and not binding on 
him As Plaintiff is in possession it was 
not necessary to ask f<Jr any other relief. 
Plaintiff v^as not a party to the rent suit, 
and lienee he is not required to ask for the 
setting aside of the decree and the sale. 
The effect of the decree and the sale has 
been that a cloud has been cast upon the 
Plaintiff’s title and so he is entitled to 
seek the aid of the Court to dispel that 
r doud. Plaintiff is not bound to wait till 


he actually finds himself in jeopardy. 
Refers to Harendm Lai Roy Chowdhury 
v Nawab SaWmuUp, Bahadur (9). The 
action of the Defendant is itself injurious 
as the Plaintiff can scarcely make any use 
of his title in the market after the decision 
in favour of the* Defendant denying Plain- 
tiff’s title. In this w r ay the Plaintiff is 
affected, and the declaration of the Court 
will be in itself a relief Refers to 
Gobnida Prasad Tewari v Udai Chanel 
Ram i (7) and Cendla Pedda v Sivanappa 
(11), Plaintiff js not bound to wait (ill 
he is dispossessed by the auction-pur- 
chaser As soon as his title is denied he 
is entitled to bung the suit. Refers to 
Shiv Ram v. Jivu (10). 

The absence of the heirs of the Defend- 
ant No J is not fatal to the suit 

Rabu IT amend ra Chand r a Sen for the 
defendant No 1, Respondent.- — Mv sub- 
mission is that the Point of Appeal below 
was light in dismissing the suit. 

Firstly , the suit as fiamed is not main- 
tainable under see 42 of the Specific Re- 
lied Act Tt is only for a declaration that 
the decree and the sale are fraudulent and 
not binding on the Plaintiff Such a suit 
is beyond the scope of sec. 42 of the Speci- 
fic Relief Act It is not a suit for a decla- 
ration of Plaintiff’s title The Court of 
Appeal below also finds that Reads the 
prayers in the plaint None of them, 
I submit, relates to a declaration of Plain- 
tiff’s right to the lands in suit. 

[Mookerjee, J. — Does not the prayer 
(kha) relate to a declaration of Plaintiff’s 
light to the property?] 

It may be that such a declaration is in 
some measure indirectly involved in the 
said prayer, but I submit that is not what 

( 7 ) 6 B, L. R. $20 <1870). 

* (9) 12 C. L. J. 336 (1910), 

(10) 1. L. R. 13 Bom. 84 (1888). 

(11) h U R, 38 Had. 1102 U9H). 
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is sanctioned by sec. 42 of the Specific 
Belief Act. Refers to Deokali Koer v. 
Kedar Nath (6). I may point cut m this 
connection that the Court of first instance 
has not passed a decree declaring Plain- 
tiff's title to the property. 

The cases cited by the Appellant are 
distinguishable. In all those, cases 
there was a prayer for declaration of title ; 
the facts also were different. 

Plaintiff not being a party to the rent 
suit the decree and the sale cannot bind 
him He cannot therefore ask the Court 
to grant a bootless declaration in respect 
of a matter which is self-evident. 
Plaintiff is m possession The auction- 
purchaser lias not up to the date of the 
institution of the suit attempted to take 
possession of the property How is 
Plaintiff’s light mfimged, and what is the 
present danger to be averted by the decla- 
ration asked for? It has been said that 
a cloud has been cast on Plaintiff’s title 
and hence the present suit The phort 
answer is that Plaintiff’s title has not been 
and cannot be afiectcd in the least bv the 
proceedings to which he was no party. 
If there is any cloud it is quite invisible 
and imaginary, and there is nothing to 
remove. As has been truly observed it is 
not the function of the Court to enunciate 
abstract truisms ot law, and the Court 
should not lend itself to the task of de- 
claring what is obviously indisputable. A 
declaration cannot be asked on merely 
speculative grounds. If Plaintiff's title is 
not interfered with the mere apprehen- 
sion that complications may arise m future 
is no ground for granting a declaratory de- 
cree. Refers to Jamna Prasad v Jagdeo 
(8). Upon the facts found I submit the 
Plaintiff has no cause of action i nd the 
suit is premature. 

(6) I. L. R. 39 Cal. 704 at p. 709 (1912). 

fi ) e All. h , X 11 (1908). 


Secondly , my submission is that the pro- 
viso to sec 42 of the Specific Relief Act 
is a bar to the Plaintiff's suit. In this 
case the Plaintiff is in a position to seek 
further relief than a mere declaration. 
Plaintiff should have asked for an injunc- 
tion by way of consequential relief 
restraining the auction-purchaser from 
taking possession of the Plaintiff's land. 
I submit that, this prayer for injunction 
was absolutely necessary to protect Plain- 
tiff’s possession Refers to Thakurpra - 
sad v. PanXal (15) The object of the 
proviso is to avoid multiplicity of suits. 
If the real object of the suit is to get a 
declaration which will enable the Plaintiff 
hereafter to seek fuxther relief to which 
the Plaintiff is at present entitled the 
Court wall not grant the declaration. ■ Re- 
fers to Sheolotan Hay v Bhirgun Ray (16). 

Thirdly , T submit that upon tlie death 
of the third Defendant during the pen- 
dency of the suit in^the Court of first in- 
stance her representatives not having been 
brought on the record the suit must be 
deemed not to hayc been properly consti- 
tuted and the wdiole suit should have been 
dismissed on that ground alone In a suit 
for a declaration that? a certain decree is 
fraudulent the parties to the decree are 
essentially necessary parties, and their 
absence is fatal to tho suit. 

Babu Manmatha Nath Roy in reply. 

The Judgment of the Court was as 
follows : — 

This is an appeal by the Plaintiff in a. 
suit for declaratory relief, instituted under 
sec. 42 of the Specific Relief Act. The 
case for the Plaintiff is that he holds a 
tenancy at a rent of Re. 13 a year in re- 
spect of the disputed land under the 
Biswases and the Deys who hold under 

(15) 8 C. L. J. 485 u»07». 

(16) 2 P. JU J. 481 (1917), 



454 


THE CALCUTTA WEEKLY NOTES. 


[Vaii. xxva 


Mohesh Chandra Missra v Sm Nistarini Dassya 


1 ho fnst Defendant, and that the first De- 
fendant ignored ihe interest of the Bis- 
\\m~.os end the Devs a a also his own in- 
terest m the propei (y and fraudulently 
instituted a rent suit against ihe third De- 
fendant an if the third Defendant was his 
tenant in respect of the disputed land at 
a rent of Rs 13 a year Tins suit was 
decreed cv pmlc on the 1 oCi dune 1910, 
and at file sale winch followed the second 
Defendant became the 1 pm clvis' i i of Ihe 
tenancy on the 11th November 1916. On 
the 20th Pebruarv 1918 the Plaintiff in- 
stituted the pi often t suit for declaration 
that the disputed tenancy was held lu r 
him under the Biswases ajnd the.Deys 
and not hv the thud Defendant under 
the fusf Defendant He further prayed 
for a derhuation tint Ihe donee obtained 
hv Ihe hmt Defendant against the tlmd 
Defendant and lh( i salt 1 m consequence 
thereof vveio haudiihmt and collusive 
The Courts belou f have concurrent i v 
found that ihe allegations made by tin 4 
I 'Id mt iff aie hi! slant rated hv the evi- 
dence on the lecoid The District Judge 
has come to the conclusion that the sup 
for lent was instituted against an imagi- 
nary tenant foi lecoveiv of an nnagmaiy 
debt and tint the “aid decree and the 
subsequent sale W'\re colhisi\e and fraudu 
lent But while the Court of first in- 
stance held that the pie^ent suit was 
nnmhi’tu'l h\ lie 4 Distnct Judge he Id 
that. th< 4 suit was hailed under the provi- 
sions of s( 4 c 4 '12 of the Specific Relief Act 
We are consequently called upon to de- 
cide, whether upon the facts found tin 
Plain* iff is entitled to the deebuatory re- 
lief lie seeks 

There can lie no question that the claim 
for rent, the suit for rent and the. sale 
for ai rears of rent were all fraudulent and t 
col hum e and that the entire proceedings 
taken by the first Defendant against the 


third Defendant fulfilled the requirement 
of a collusive and fraudulent proceedings so 
graphically described by Lord Brougham 
m the case of Earl of Bandon v. Beechen 
(3) and applied in Surendra Nath v Kali 
Gopal (2), Ahhil Pradhan v Mavmalha 
Nath (3), Jladha Madhab v Kalpatam 
(i) and Uajab Ah v Iledayat Ali (5) 
But notwithstanding this the fust De- 
fendant has stienuously contended that 
the Plaintiff should inot have instituted 
tins smt, and that it lie did institute this 
suit he should have asked foi an injunc- 
tion hv wa\ of consequential relief He 
has fm flier mged that, as upon the death 
of the thud Defendant, the imaginary 
tenant, as the District Judge described, 
hei representatives woic not In ought upon 
flic leeoid, the suit must, be deemed not 
to have been proper I \ constituted and 
should have been dismissed on that, ground 
alone We aie of opinion that there is 
no foundation whatever tor these conten- 
tions 

Sr' 12 of the Specific Relief Act pro- 
v id* ^ that am pin son entitled to any legal 
ehai.ietei or to any light, to anv piopeitv 
rnav institute a suit against any person 
deriving or niter e.~Jed to doin his title to 
such character or right, and the Court 
mav, in its discretion, make therein a. de- 
clination 1 hat lit 4 is so entitled and the 
Plaintiff need not, m such circumstances, 
ask for iinv further relief, provided that 
no Court shall make any such declaration 
whore the Plaintiff, being able to seek 
tin ther relief than a more declaration of 
title, omits to do so There can be no 
question that the Plaintiff is a person en- 
titled to a right, m the disputed property, 

111 3 Cl. & F 479, 511 tl*85J. 

(21 25 0. L J; 333 IIQ17', 

3) Ift 0. L. J. 1913*. 

141 17 0. L. J. 20« (10121. 

k 5j 22 0, b, J. 1»7 (1915)* 
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namely, lie is entitled to the tenancy m 
respect of the disputed land held on pay- 
ment of an annual lent of Rs 13 There 
is also no question that the fhst Defend- 
ant is a person who has denied and whose 
interest it is to deny the title of the Plain- 
tiff to such right It is, consequently, 
dilhcult to appreciate how sec 1 l 3 is a bai 
to the suit 

Reliance lias been placed on helm It ol 
the Resjvondent upon the judgment ot Sir 
Lawrence Jenkins, C J , m Deohah 
Kocr v. Kcdar Nath (0) % wheie see 13 
was analysed, and it- was pointed out that 
a decimation should be made only 
whole the case tails stuotly within the 
scope ol that- section In the present 
cast 1 , as \\e have just unhealed, the facts 
ol this litigation lendci the suit subject 
to the opoi at ion ol sec J 3, Specific Rebel 
Act ll am auihniit\ he needed tor ill's 
view, lefeieiice ma\ he m ule (o the dooi- 
sion m ( lobinda Pmsad Tnctm v Ltd at, 
Chain! liana (7) Intli.it case it was 
urged as it has been mged hem, that as 
the Plain till was not a party to i lje |>ie- 
vious suit, he was not bound by the decree 
made therein and that consequently it 
was needless foi linn (o seek a declaratory 
relict The answer was given by Markby, 
J , in the loll owing woids We think 
the suit will lie The beionda.nl has' 
asserted a title to land winch is altogether 
inconsistent with that of the Plaintiff 
He lias asserted it m a Court of justice 
and obtained relief upon the strength of 
it It is line that the Plaint ill is m one 
sense not affected by those proceedings, 
because* he was not a party to them, but 
in another way he is, for he could scarcely 
make any use of his title m the market- 
after such a decision m favout of the De- 
fendant. This is a case in which the a£- 

(6| l. L, R. 3ft Cal. 704(1912). 

(7) 6 B. L, R, 320 (1870). 


turn of the Defendant is itself injurious 
and in which the declaration of the Court 
will bo in it sell a lolief We sec no 
reason wli^ the rebel should not be grant- 
ed " The decision m Jcuuna Prasad v. 
Jiujdco (£>), wheie the document miueach- 
ed did not cover the property of the 
Plain till, Im plainly diN't mg uis hen le- 
ft lias, howevei, been insistently uiged 
here, on behalf ol the first Deiendant, 
that the Plamtill need not have been in 
a liunv to seek the pioteeiionoi the Couit 
inasmuch as the em'cutiou-pULcruser had 
not, uj > to the d.ite <3 institution ol the 
suit, attempted to take possession ol the 
piopeity Tins i-, cleat ly no answer to 
the smt The same contention was uiged 
in the case of lianndia La! Jloij ('Iwu - 
dhanj v Pan ab SalnnulUt Palladia ({)) 
To adapt the language used in that case 
to the laris ol the present litigation, we 
may sa\ that it ha» bum suggested that 
the Plaintiff need »nol have mshed into 
Couit and might iiavc waited till Ins title 
was challenged Put the Plaintiff was 
not bound to wood till be actually fournl 
lum sell ui jeopaidy r Llie allegation of 
iiaud and eonspiiat^y upon which bis case 
rests was di pendent foi its piooi mainly 
upon oial evidence Jl he had wailed for 
P3 yeais it is not impiobabln that much of 
the evidence available mighl liave dis- 
appeaietl 

It would oh\ lousl v have beta an act ot 
inexcusable lolly on the part of the Plain- 
tiff had he nuked dela>. It, is perfectly 
tine that to entitle a Plaintiff to main- 
tain a suit lot declaration under sec 43, 
Specific Relief Act, he must prove that 
he has a present existing interest, and no 
cause of action am lies to lnm until there 
is some infringement or threatened in- 
fringement ot his right; in other words, 

(8) 0 Ail h, J. 11 (190S). 

(9) 12 0. L. J. 336 (1910), 
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the cloud must be cast before he can ask 
for its removal. He must allege and 
prove hostility on the part of the Defend- 
ant, for no Court will move on purely 
speculative grounds But it cannot be 
suggested here that the Defendant is not 
interested in denying the title of the 
Plaintiff nor can it be contended that the 
Plaintiff had no business to bring him into 
Court. This view is supported by Shiv 
Ram v. Jtvu (10) and was adopted in the 
case of Gendla Pedda Naganna, v. Siva - 
nappa (11), where Seshagin Ayyar, J. f 
observed as follows • — “ The object of the 
section is really to perpetuate and 
strengthen the testimony regarding* the 
title of the Plaintiff, so that adverse 
attacks upon it may not weaken it. The 
policy of the legislature is not only to 
secure to a wronged party possession of 
the property taken away from him, but 
also to see that he is allowed to enjoy that 
property peacefully. ‘In other words, if 
a cloud is cast upon his title or legal 
character, he is entitled to seek the aid of 
the Court to dispel that* cloud. What we 
have to consider in this case is whether 
the decree obtained by the first Defendant 
against the second Defendant denies the 
Plaintiff’s title to the property. It has 
been said that it is not the function of the 
Court to enunciate abstract truisms of 
law. Following that masoning, it may be 
argued that as the fraudulent decree can 
in no way affect Plaintiff’s rights, the 

Court should not lend itself to the task of 

« ^ 

declaring what is obviously indisputable. 
But although the decree may not affect 
Plaintiff’s rights in presentt, it iB evidence 
which, if allowed to stand, may result at 
some future time in disturbing Plaintiff’s 
title. I think that is a sufficient grievance 
which the Court should remedy under 

(10) I. h. B. 18 Bom. 84 (18f 8). 

(11) I. L R, 88 Mad. 1168 (1014), 


sec 42, Specific Relief Act. A simi- 
lar view had been taken in the case 
of Bnj Mohan Singh v. Collector of 
Allahabad (12), where Sir Robert Stuart, 
C. J , held that a suit for declaration was 
maintainable by the lessor. This conclu- 
sion was adopted on the ground that the 
denial of the title of the lessee might 
ultimately throw doubt upon the title of 
the lessor himself ; see also Bromley v. 
Holland (13) and Kenaram v. Dina 
Nath (14). 

It has finally been urged that the suit 
is barred under the proviso to sec. 42, 
Specific Relief Act, and that the Plaintiff 
should have asked for an injunction ; 
Thakurprasad v. Panhal Smgh (15). 
This was clearly unnecessary The Plain- 
tiff is not bound by the decree. If the 
purchaser attempts to take possession in 
execution, he may be successfully stopped, 
if the Plaintiff takes recourse to the pro- 
cedure prescribed in Or. 21, r 99, 0. P. 
C The Plaintiff cannot be defeated in 
this action on the plea that he should 
have asked for an injunction, when it is 
not necessary for him to ask for an in- 
junction to protect his possession. 

As a last result, it has been contended 
that the suit is not properly constituted, 
because the representatives of the imagi- 
nary tenant are not before the Court. 
There is manifestly no substance in tills 
contention. The fictitious tenant, set up 
by the first Defendant, has never appear- 
ed either in the previous litigation or in 
the present suit. She has taken no in- 
terest whatsoever, for the reason that she 
has no interest in the land. The decree 
which may be made in this litigation 
would not bind her or her representatives, 

(12' I.U4 AH. 102, 112 (1881). 

(13) 1 Vos, Jr. 3; 6 R. R. 68 (1804). 

(14) ft W, R. 336 (1868). 

(16) 8 0. h. 3. 48S (100?). 
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and the absence of her representatives can- 
not entitle the first Defendant, who has 
been at the root of this fraudulent proce- 
dure, to defeat the action of the Plaintiff* 
The result is that this appeal is allow- 
ed and the decree made by the District 
Judge set aside It will be declaied that 
the Plaintiff is a tenant m respect of i.he 
disputed land under tho Biswases and the 
Deys, and that the tenancy in the third 
Defendant set up by the first Defendant 
has no existence whatsoever It will fur- 
ther be declared that the # decree which 
was obtained by the first Defendant 
against the third Defendant and the con- 
sequent sale w T ere fraudulent and collu- 
sive and did not in any way affect the 
title of the Plaintiff The Plaintiff is en- 
titled to lias oostg m all the Courts as 
against the first Defendant 

H, C R. Appeal allotted 


[CIVIL APPELLATE JURISDICTION.] 


prayed for , and *ad valorem court-fee was 
payable under sec . 7, cL iv (c) of the 

Court Fees Act . 

Held, further — That the market value 
of the property cannot be taken to be the 
value of the reliefs sought where the Plain - 
tiff did no t seek possession of the property. 

Hold also — That the valuation of the re- 
lief sought m cases coming under sec. 7* 
cl. iv rests with the Plaintiff and not with 
the Court . 

This was an appeal against the decree 
of the Second Subordinate Judge of the 
24-Pergannahs, dated the 29th April 1916. 

The facts of the case will appear from 
the judgment. 

Messrs. Langford James and Arabindo 
Roy and Babu Satis Chandra Mukherjec 
for the Appellant. 

The Senior Government Pleader ( Babu 
Ram Charan Mtira) was heard amicus 
curice. 


Appeal from Original Degree 
No. 139 of 1916. 


Rupchand Ghosh, 
Plaintiff, Appellant, 
v. 

Sm. Ksbikodamayi Dasi 
and ors., Defendants, 
Respondents. 


Ohattkbjea, J. 

Walmsle?, J. 

1917, 

Heard, 3 and 

5, December. 

J udgment, 

18, December. 

Court Fern Act (VII of 1870), sec. 7, cl. iv (c) — 
Suit for declaration of right, administration of 
stats and appointment of Receiver, whether one for 
declaration where consequential relief prayed — If 
ad valorem court-fee payable — Value of reliefs 
sought whether same as market value of property 
where possession not prayed for. 

In a suit the Plaintiff prayed inter alia 
for declaration of his tight, administration 
of the estate and for the appointment of 
a Receiver: 

Held —That the suit was one for decla - 
ration where consequential relief was 


The Judgment of the Court was as 
follows ; — 

Chatterjea, J. — The only point for 
consideration m this appeal relates to the 
question of court-fee payable on the plaint 
in the suit out of which this appeal arises. 

The prayers in the plaint are as fol- 
lows : — 

( Ka ) That the Court may be pleased to 
declare that the Plaintiff’s purchase of the 
paternal right inherited by Defendant 
No. 2 in the properties described in Schs. 
(ka) and (kha) below is valid and binding 
on the Defendant under the circumstances 
stated above 

(Kha) That the Court may be pleased 
to declare, after a true construction of tho 
Will of the deceased, Poran Chandra 
Mahata, that the estate left by him was 
fully administered at the time the probate 
was taken and that the executrices to his 
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estate were not competent to retain pos- 
session of Ins estate as executrices and that 
the said probate is now only an inoperative 
instrument. 

(Ga) That the Court may be pleased to 
declare that the Defendants, by their con- 
duct and acts and deeds, are estopped 
from claiming any sort of title against the 
Plaintiff to the properties mentioned 
below which have been purchased by tlv 
Plaintiff. 

(Gha) That if m *the judgment of the 
Court any portion of the salfl estate is 
unadmimstered, it may be ordered by the 
Court that arrangements may be made 
for keeping the Plaintiffs purchased right 
therein unaffected and that a Receiver 
may be appointed by the Court for that 
purpose. 

(Una) That a deciee may be passed 
against the Defendants for all the costs of 
the present suit. 

( Cha ) That the Comt may be pleased 
to grant any other iVil lef to the Plaintiff to 
which he may be found entitled in the 
judgment of the Couit. 

The first prayer is foi declaration of 
Plaintiff’s right, but in the fourth prayer 
the Plaintiff prays 'for administration of 
the estate (if in the judgment of the Couu 
any portion of it is yet unadmmistered) 
and for the appointment of a Receiver 
The suit is therefore one for declaratory 
decree where consequential relief is prayed, 
and the Court below is right in holding 
that it is such a suit. The learned Sub- 
ordinate Judge, however, fixed the value 
of the pioperties purchased by the Plain- 
tiff at Rs 30,000 and held that the Plain- 
tiff must pay ad valorem court*fee on 
that sum, viz Rs 975 minus Rs. 30 al- 
ready paid by him. 

But the market value of the property 
cannot be taken to be the value of the re- 
lief sought as the Plaintiff does not seek 


possession of the property. The Plaintiff 
says that he is in possession, and there is 
nothing m the plaint to show that he is 
suing for possession. That being so, the 
case does not come under sec 7, cl iv. A 
suit for a declaratory decree where con- 
sequential relief is piayed falls under se'\ 
7, cl iv (c) oil the Court Pees Act. Cl. iv 
provides that in suits to “obtain a decla- 
ratory deciee oi ordei where consequentuil 
jtehef js prayed ” oi -n a suit for “ ac- 
counts ” the amount of tee shall be com- 
puted “ according to the amount at which 
the lelief is valued in the plaint or memo- 
randum of appeal " and that m all such 
suits the Plaintiff shall state the amount 
at winch he values the lelief sought 
The valuation of the relief sought in 
cases coming uiulei see 7, cl iv, tlieicfoie, 
iests with the Plaintiff and not the Court 
The Plaintiff valued the claim m the pie- 
sent case as iollows Rs 1,500 for de- 
claration, Rs 1,500 lot construction, and 
Rs 1,500 for admimstiation. The learn- 
ed Counsel for the Appellant contended 
that if ad valorem court-fee is to be paid 
at all it should lie paid only on the amount 
at which the l diet sought for in the 
fourth prayer of the plaint (that is, for 
administration) was valued, as a suit for 
accounts under sec. 7, cl iv (0, and that 
the first thiee prayers are merely for de- 
claration aud therefore a court-fee of ten 
rupees only is payable. It is unnecessary 
to consider whether the second and third 
prayers are merely for declaration as con- 
tended for the Plaintiff or involve conse- 
quential reliefs, though in form for mere 
declaration, as contended by the learned 
Senior Government Pleader (who was 
asked to appear in this case), because a 
court-fee of Rs. 10 is payable (under 
Sch II, cl . 17) on a plaint m a suit 
to obtain a declaratory decree only where 
no consequential relief is prayed. In th© 
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present case, consequential relief having 
been prayed m the fourth prayer, Sch. II, 
cl. 17 cannot apply, and ad valorem court- 
fee is payable as laid down in sec. 7, cl. >v. 
In the case cited before us, the only re- 
lief which was valued was that relating to 
administration Tn the present case, the 
Plaintiff himself, as stated above, valued 
the suit at Its 1,500 for administration, 
Its 1,500 for construction, and Rs. 1,500 
for declaration and paid court-fee of 
Rs 30 at Rs 10 for “each claim,” the 
fee, however, under cl iv must be com- 
puted according to the amount at which 
the relief sought is valued m the plamt. 
That being so, the Plaintiff must pay ad 
valorem court -fee on “ each claim ” of 
Rs. 1,500. Tho court-fee payable is 
Rs 300 out ot which only Rs 30 has been 
paid The Plaintiff must, theiefore, pay 
the balance, viz., Rs 270 on the plaint, 
lie must also pay a similar sum on the 
memorandum of appeal 

We accordingly direct that on the 
Plaintiff paying the balance of the court- 
fee, viz., Rs 270 on the plaint and Rs. 270 
on the memorandum of appeal, on or 
before the 15th January 1918, the order 
of the Court below rejecting the plaint 
and the decree passed upon the said order 
will be set aside, and the case will be re- 
manded to tho Court below' to be tried 
according to law. 

Wo make no cider as to costs of the 
appeal, 

Wauisley, J — 1 agtee 

Appeal allowed; 

S. C. C. Case remanded. 


/CRIMINAL RE VISIONAL JURISDICTION.] 
Rev. No. 968 of 1922. 
Newbould, J. Kiran Ohandka Chow- 
Sdhrawardy, J. dhuky, 1st party, 

19 24, Petitioner, 

Heard, 30 and v. 

51, January. Ramesh Chandra 

Judgment, Ohowdiiury and ors., 

31, January. Opposite Party. 

Criminal Procedim Code (Act V of 1898), sec. 
187, aider of Magistrate undn, if can be declared 
illegal by his •utecessoi in office —Sec 1J(0 %), Mag is ~ 
tidies disci etwn* — l*oicci to oidei (leaving of tan! 
oi filling it up 

In order Jor removing certain nuisance 
from a tunic was made absolute under sec . 
137 , Or P. C , by a Sub-Divisional Magis- 
trate The order was not obeyed and the 
Petitioner applied to his successor in office 
to enforce that order. That application 
was refused on the ground that the order 
passed under sec 137 , Cr. P C , was an 
illegal order. 

Held — That the Magistrate was not 
justified tn going behind the order of his 
predecessor and corning to a decision as 
to its illegality . 

That the discretion of the Magistrate 
under sec. HO (2) must be a judicial dis- 
cretion and no Magistrate has judicial 
discretion to sit as a Court of appeal and 
decide whether an order passed by a 
Magistrate o} concurrent jurisdiction was 
a proper order or not. 

The previous Magistrate had jurisdic- 
tion to pass the order under sec . 133 and 
male it absolute under sec. 137 , Cr. P. 
G ., for the removal * of certaih nuisance 
from a tank either by re-excavating or 
clearing it or by filling it up. 

He : Bistoo Chunder Chuokerbutty 
(1) and Indra Nath Banerjee v. Queen* 
Empress (2) followed . 

U) 10 w. R* Or. 27 11868). 

(2) I. L. E. 26 Gal, 425 (1897). 
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Kiban Chandra Chowdhury t>. Eambsh 

This was a Rale against an order 
of the Additional Sub-Divisional Magis- 
trate of Chittagong (Mr. S. C. Sinha), 
dated the 5th September 1922, refusing 
to enforce the order of Ins predecessor, 
dated the 2nd February 1921, directing 
the chairman of the District Board (Mr. 
R. Mukerjee), to arrange for the clearing 
of tlie tank in question by removing the 
jungles and water weeds therefrom and 
recover the costs of the same by the sale 
of all bamboos on its sides belonging <o 
the Opposite Party, linden sec. 140 (2), 
Or. P C 

The facts of the case are briefly as fol- 
lows * — On the 29th October 1920, the 
then Sub-Divisional Magistrate of* Chitta- 
gong made an order absolute directing the 
Opposite Party to remove the nuisance 
from a tank either by re-excavating or by 
filling it up or by clearing the walei 
weeds and giving other directions This 
order was not obeyed and on the 14th 
July 1922, the Petitioner applied to the 
present Sub-Divisional Officer to enfotce 
the order That application was refused 
on the ground that the order under sec 
137, Cr P. C , was an illegal order 

The following is* the material portion 
of the order passed by the Sub-Divisional 
Officer : — 

"This is an application under sec. 14p 
(5), Cr. P. C. My predecessor in office or- 
dered the Opposite Party under sec. 133, 
Ci F\ C , to remove the public nuisance 
consisting of weeds, jungles growing in 
* the tank known as the Kedar Dighi which 
has been in possession of the Opposite 
Party. As the Opposite Party has not 
complied with the Magistrate’s order, 
within the prescribed time, I am now 
required by the Petitioner to cause it to 
be performed and -to rehover cost thereof 
in the manner prescribed by the Taw, 

“ It struck me at the very outset as to 


Chandra Chowdhtjry. 

how sec. 133, Cr. P. C., could be applied 
to a class of public nuisance for the re- 
moval of which sec. 133, Cr. P. C., makes 
no provision. It has been laid down in 
the case of Shah Soojaut Hbssein (3) 
that ‘ a Magistrate’s power under this 
section is confined to the instances 
specially mentioned therein, which does 
not confer general power upon a Magis- 
trate to pass any orders he may consider 
necessary for the protection of public 
health * 

" My predecessor relied on the case-law 
in Re * Bistort Ghunder Chuckerbutty (1) 
in holding that a Magistrate’s power is not 
limited to have a tank fenced in older to 
prevent accidents but that he can treat 
it as a public nuisance where it is proved 
to be injurious to the health and comfort 
of the community and can cause it to be 
filled up * * * * * 

* • * * * 

To my mind it seems that sec. 133, Cr. 
P. 0 , is confined to the specific public 
nuisance set out m the section and does 
not vest me with unlimited jurisdiction' 
to <ooinbat with any form of public 
nuisances that may arise. 

“In this view of the law, I do not see 
my way to give effect to the order by en- 
forcing it under sec. 140 (2). Besides, 
the power conferred on a Magistrate by 
sec. 140 (2) is discretionary anct not 
mandatory In view of the conflict of the 
view expressed in different case-laws and 
also in view of my own doubts as to the 
applicability of sec. 133, Cr. P. C. to the 
present case, I think I must stay hands 
and decline to set my powers under sec. 
140 (2) in motion in the manner prayed 
for by the Petitioner. 

“ The application is rejected.” 

Against the •above order the Petitioner 

(11 10 W. R. Or, Vt (1868). 
t3) 22 W. S. Or, 19 (1874). 
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moved tlie High Court; and obtained the 
present Rule. 

Babus Dasarathi Sanyal, Bit Bhutan 
Dult and Santosh Kumar Bose for the 
Petitioner. 

Babu Narendra Kumar Das for the 
Opposite Parties Nos. 4, 7, 10, 11 and 13. 

Babus Chandra Sekhar Sen and Parcsh 
Chandra Sen for the Opposite Party No. 1 . 

The Judgment of the Court was as 
follows : — 

This Rule is directed against an order 
of the Additional Sub-Divisional Magis- 
trate of Chittagong refusing to enforce au 
order passed by his predecessor under 
sec. 137, Or P. C. On the 29th October 
1920, the then Sub-Divisional Magistrate 
of Chittagong made an older absolute 
directing the Opposite Party in this Rule 
to remove the nuisance from a tank either 
by re-excavating or by filling it up or by 
clearing the water weeds and giving other 
directions. This order was not obeyed. 
It is not necessary to set out all the events 
that happened, but on the 14th July 1922, 
the Petitioner who has obtained this Rule 
applied to the present Hub-Divisional 
Officer to enforce the order. That appli- 
cation was refused on the greund that the 
order passed under sec. 137. Cr. P. C., was 
an illegal order. We hold that the Magis- 
trate was not justified in going behind 
the order of his predecessor and coming 
to a decision as to its legality. 

It is pointed out that under sec. 140 
(2), Cr. P. C.. the Magistrate has discre- 
tion, but this discretion must be a judicial 
discretion aijd no Magistrate has judicial 
discretion to Bit as a Court of appeal and 
decide whether an order passed by a 
Magistrate of concurrent jurisdiction was 
a proper order or not. For these reasons 
we hold that the Magistrate exceeded his 
powers and acted - without jurisdiction. 


Chandra Chowdhury. 

We have also considered whether or not 
the original order passed by tlio first Sub- 
Divisional Magistrate was legal or not, 
and we hofa that on the findings arrived 
at by the Magistrate he had jurisdiction 
to pass the order which he did pass under 
sec. 133, Cr. P. C., and make it absolute 
under sec. 137, Cr. P. 0. The learned 
Sub-Divisional Magistrate who doubted 
the correctness of this order has referred 
to Rulings of other High Courts. It is 
unnecessary to discuss these though wo 
do not agree tjjat they cannot be recon- 
ciled with the decisions of this Court. 
The decisions m the case of Btstoo Chun - 
der Chuckerbuttif (l) and in the case of 
Indra Nftth Bancrjce v. Queen-Empress 
(2) show that the Magistrate has power 
to act under sec. 133, Cr. P. C., in a case 
like the present. 

We accordingly make the Rule abso- 
lute and set aside the order of tho Addi- 
tional Sub-Divisional Magistrate of 
Chittagong, dated the 5th September 
1922, rejecting the application of the 
Petitioner under seo. 140 (£), Cr. P. 0., 
and w« direct that the Magistrate do pass 
orders in that application according to 
law. 

J. N R. Rule made absolute. 

PRIVY COUNCIL. 

[Appeal from Patna.] 

Lord Phillimore. Damodar Narayar 
Lord Carson. Chaudhurt and ors. ( 
Sir John Edge. Appellants, 

1922, •. 

Heard, 8, May. *S. A. Miller and 

Judgment, 25, May. ors., Respondents, 

J Ejectment, >uit for, ayainat tram ferae of occu- 
pancy holding without landlords permission— 
Estoppel 

In a suit by proprietors of land to eject 

. (1) 10 W. R. Cr. 97 OMSK 

Ui) 1. L. ft, 45 Cal. 486 (1807). 


59 
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one D, who came upon the land as a ten- 
ant, the High Court found that the latter , 
being a raiyat , could not be ejected ivith- 
out notice to quit . Pending an appeal by 
the proprietors from the decree of the 
High Court to the Ptuij Council , the ten- 
ant died and his administrator sold the 
lands to M and C, whereupon the pio- 
prtetors being notified of the sale by peti- 
tion stated that though they did not ad- 
mit the validity of the sale to M and G, 
they were advised that they should be 
added as liespondcnts u and on thnr 
prayer M and C were so added . In a suit 
by the proprietors to eject M and (!, on 
the ground that the lands being those of a 
non-transfe ruble occupancy holding , M 
and C had acquired no title by their jnir- 
ehasc and were trespassers , the Courts in 
. India held that the proprietors tee re 
estopped by their presentation of the peti- 
tion referred to above and the statements 
therein made ftom denying that M and 
C had acquired [itle to the lands as ten- 
ants : 

Held — That there was no estoppel , the 
position of the proprietors then and after- 
wards having alt along been that M ami C 
were trespassers without any title to the 
possession of , or interest in, the lands. 

Tills was an appeal from a demon ol 
the High Couit at Patna, eluted the iiOHi 
June 1917, affirming a decree made by 
the Subordinate Judge of Daibhanga, 
dated the 8th July 1914. 

The suit was hi ought by the Appel- 
lants as Plaintiffs. to recover possession 
of certaiu piopeities in the Milage of 
Bullipur, Rursuram, on the ground that 
the Defendants who alleged themselves to 
be transferees of the occupancy lights 
were in reality mere trespassers 

The Defendants in their written state- 
ment alleged that the lands in suit wete 


lands held by the proprietor of an indigo? 
factory for the purposes of his factory, 
and as such, were by local usage and cus- 
tom, transferable with the right of occu- 
pancy and had been so transferred. This 
contention was negatived by both the 
Courts m India and is not material to this 
appeal The main question for the de- 
tei munition ol the Judicial Committee 
was whether the Appellants had not re- 
cognised (he Respondents as transferees 
of the occupancy lights and so estopped 
themselves from denying the Respondents’ 
title. . 

The thiul Respondent who alone ap- 
peared had acquired the interest of the 
first Respondent 

The facts are lull} set out in the judg- 
ment of the Board. 

Messrs DeGruytlier , K. C. and IL N. 
Sen for the Appellants. — Dalgleuh the 
predecessor in title of the Respondents 
was admittedly an occupancy tenant but 
lie had a peimanent tenancy and no 
power of transfer. 

(Bengal Tenancy Act, VIII oil 1885, 
hues 19, 20, 116 ) 

On his death the estate was sold by his 
administrator and transferred by two 
separate conveyances. This amounted 
to a splitting up of the holding and made 
the transferees liable to ejection as tres- 
passer. 

All that was held in Damodar Narain 
Chowdhuri v. Dalghesh (1) was that Dal- 
gliesh could continue to Hold as an occu- 
pancy tenant after the termination of Ins 
lease. 

The Appellants have never admitted 
any title m the Respondents, they have 
moreover refused to receive rent from 
them — merely having them brought on the 
record was no admission of title but a 

(1) h. R. a® I. A. 85 . i. C, I. Is. *, $8 Cal, 
432 j 1® 0, W, N, 845 (1»1U 
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necessary precaution so that they should 
have full knowledge of the litigation. 

The circumstances do not constitute an 
estoppel by conduct as defined in Dutton 
v. Sncyd Bycards Coy Ltd (2) 

Mr A M. Dunne, K (\ (with him Mi. 
S. A. Kyffin) for the third Respondent — - 
In the petition to the Suboidmate Judge 
there is a distinct statement that the Re- 
spondents are puichasers from Dalgleish 
and that they have taken his place. 

It was in the natme of gamble on the 
part of the Appellants Their intention 
was to bung the Respondents on to the 
record so that in the event of their ap- 
peal being successful the Respondents as 
assignees would be liable as well as their 
assignors Having failed in the major 
portion of that appeal they aie wiongly 
endeavounng to resile from then earlier 
position but are estopped from doing so 

The Appellants did not reply. 

Their Lordships’ JTdgmfnt was deli- 
vered by 

Sir John Edge. — This is an appeal by 
the Plaintiffs from a decree, dated the 
26th June 1917, of the High Court at 
Patna, which affirmed a dociee, dated the 
6th July 1914, of the Subordinate Judge 
of Darbhanga, which had dismissed the 
suit. 

The Plaintiffs are proprietors of lands 
in Mouza Bullipur, Pursiuam, in the Dis- 
trict of Darbhanga, which bear the Touzi 
Nos. 2864, 10807, 10808 and 10809. and 
the suit was brought on the 20th Febru- 
ary 1912, in the Court of the Subordinate 
Judge of Darbhanga to eject the Defend- 
ant*, S. A. Miller and Mis. E. G. 
Coventry, from those lands on the ground 
that they were trespassers, and a decree 
for mesne profits as against them was 

(2) L. R. [1920] I K, B. 414 at p. 419. 


claimed 8 A. MilW and Mrs E. CE 
Coventry are Respondent* to this appeal. 
E. Dalglemh and W H Dulgleish were 
also Defendants to the suit, but they had 
ceased to be interested in the lands in 
question in 1911, and no relief as against 
them was claimed, and they are not 
parties to tins appeal. Bernard Coventry, 
who claimed to he interested in the lands 
in question under a conveyance of the 
26th July 1918, fiom S A. Miller, was, 
on his own application to the High Court 
at Patna, added as a Respondent to this 
appeal 

The defences of S A Millci and Mrs. 
E. G. Coventry to the suit, so lur as they 
need he referred to, weie that H. B Dal- 
gleish had in hm lito-time a light of. 
occupancy in the lands in question, which, 
being lands held by a proprietor of an 
indigo factoiy, for the purposes of the fac- 
tory, weie bv a local custom transferable 
with the light of occupancy to a stranger 
w ithout the consent of the proprietor of 
such raiyati lands, and that E, Dalgleish, 
as the administrator of H. P>. Dalgleish, 
had on the 1st March 1909, by a convey- 
ance transferred the lands and that right 
of occupancy to them They further 
allegtnl that the Plaintiffs w r ete estopped 
from denying that they held the lands as 
the tenants of the Plaintiffs and with a 
right of occupancy in them. It is not 
necessary now to consider the defence 
based on the alleged custom, as there are 
concurrent findings of .the Courts below 
that the alleged custom was not proved. 

The facts upon which the defence of 
estoppel depends are as follow* Th© 
Plaintiffs, or those whom they represent, 
Jet the lands in question to H. B. Dal- 
gleish, the then proprietor of the Bandhar 
Indigo Factory, for a term of years, which 
expired in 190 L On the 30th November 
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J991, aftei the srud term had determined, 
the Plaintiffs, or those whom they re- 
present, brought a suit against B B. 
Dalgleish and others for possession of the 
lands m question. The Subordinate 
Judge who tried that suit gave, on the 
18th September 1903, the Plaintiffs a de- 
cree for possession, horn that decree H. 
B. Dalgleish appealed to the High Court 
at Calcutta The High Court at Calcutta 
came to the conclusion that H. P> Dal- 
gleish was a ran at of the lands m ques- 
tion and as a nmat was, under the Ben- 
gal Tenancy Act, 1885, entitled to a 
notice to quit, and as no notice to quit had 
been given to him the High Court, on the 
17tli Mav 1905, allowed the appeal and 
by its deciee dismissed the suit. Prom 
’that decree the Plaintiffs, on the 5th 
March 1907, appealed to His Majesty m 
Council During the pendency of that 
appeal H. B Dalgleish died on the 15th 
September 1907 • On the 1st March 1909, 
Edward Dalgleish, as the administrator 
of H. B. Dalgleish, sold to S. A Miller 
and Mrs. E. 0 Coventry such mteiest 
us H. B Dalgleish had m the lands m 
question, and on the 11th March 1909, 
the administrator served upon the Plain- 
tiffs a notice of such sale. Thereupon, 
on the 26th April 1909, the Plaintiffs pie- 
sented to the High Court at Calcutta a 
petition stating that notice of such sale 
had been served upon them, and that 
though they did not admit the validity ot 
such sale, thoA Avere advised that S A 
Miller and “ Mr, E G. Camling" (Mis, 
E. G Co\ entry) should tie added os Re- 
spondents to the appeal to His Majesty 
in Council, and they prayed that thev 
should be added. In accordance with that 
petition R A Miller and Mrs. K G. 
Coventry were added as Respondents to 
that appeal On the 1st Fehruaiy 1911, 
the* Board, b\ their judgment {Damodar 


VfirjLER. 

Narahi v Dalglush (1)] advised Hift 
Majesty, so tar as the appeal related 
to the lands now in question, that in their 
opinion the learned Judges of the High 
Court had correctly apprehended the law 
applicable to the matter, and their Lord- 
ships saw no ground for doubting the 
soundness of the conclusion of fact arrived 
at by the learned Judges to the effect that 
the larger area (the lands now m question) 
was not the propi letoiV private land, with 
the consequence that then* was nothing in 
sec. 116 of the Bengal Tenancy Act, 1885, 
to preclude the acquisition by II. B. Dal- 
gleish of occupancy rights, and that such 
lights had accordingly been acquired, and 
further advised that the appeal so far as 
it i elated to the lands now in question 
should lie dismissed 

The Subordinate Judge who tried this 
suit being of opinion that the Plaintiffs, 
not having asserted in tire petition of the 
26th April 1909, that S. A. Miller and Mrs 
E, G Coventry had acquired no title to 
the lands in question, by the transfer to 
them by E Dalgleish of the 1st March 
1909, had by filing that petition admitted 
that S. A. Miller and Mrs. E. G. Coventry 
had succeeded to the interest of H. B. 
Dalgleish as an occupancy raivat and were 
estopped from asserting that S. A. Miller 
and Mrs. E. G. Coventry had not any 
right to the lands and were trespassers, 
and bv his decree of the 8th July 1914, 
dismissed the suit of the Plaintiffs. 

From that decree of the Subordinate 
Judge the Plaintiffs appealed to the High 
Court at Calcutta. ThaA appeal came on 
to be heard by the High Court at Patna. 
Mr. Justice Roe after considering the peti- 
tion of the 26th April 1909, and two other 
petitions, which that learned Judge appar- 
ently w&H tmoware had no relation to the 
ui t, t. m i. a. as f n. *. i L:*k. as Cai. 

« . 482* 16 CJ. W, N.S45 a*Ul», 
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lands in question, concluded that the effect 
of the three petitions read together was a 
recognition by the Plaintiffs of a tenancy 
m the lands m question “ acquired by 
Miller and Mrs Coventry from the Dal- 
gleish Defendants, ” and was a recognition 
by Plaintiffs of an occupancy right in S A. 
Miller and Mi's. K. Cl Coventry. Mr. 
Justice Roe did not explain how the right 
of occupancy which H B. Dalgleish had 
in the lands in question had vested in the 
admimstratoi and \Y. II Dalgleish, or 
how, if that right had* vested in them, 
they could have transtened it to strangers 
without the consent of the ptopnetors of 
the lands Mr. Justice Mulliek consider- 
ed that the petition of the 26th April 1909, 
Wap a clear representation by the Plaintiffs 
to S. A Miller and Mrs. Jffi CS Coventry, 
that the transfers of the 1st March 1909, 
were recognised by the Plaintiffs and that 
on the faith of that representation S. A. 
Miller and Mrs E. G. Coventry changed 
their position by rendering themselves 
liable for the costs of the litigation. The 
High Court at Patna by its decree of the 
26th June 1917, dismissed the appeal of 
the Plaintiffs. From that decree this ap- 
peal to His Majesty in Council has been 
brought. 

Their Lordships are unable to find any- 
thing, oven remotely, of the nature of an 
estoppel in this case. The Plaintiffs 
neither m the petition of the 26th April 
19t)9, nor in the presenting of it, made 
any representation that R. A. Milter and 
Mrs. E. G. Coventry had acquired any 
title to the lands in question or were ten- 
ants of those lands either with or without 
a right of occupancy. The position of the 
Plaintiffs then was and still is that R. A. 
Milter and Mrs. E, ft. Coventry were 
trespassers without any title to the pot* 
session of, or interest in , the lands in ques- 
tion. The Plaintiffs having had notice of 


Miller. 

the transfers from the administrator of 
H. B. Dalgleish, piudently took the pre* 
caution of applying to have R. A. Miller 
and Mrs. K ft Coventry added as Re- 
spondents, so that they might in their ap- 
peal defend the inteiests, if any, which 
they had m the lands m question. They 
tveie obviously added with the object of 
further litigation after the determination 
oi that apj>eal to His Majesty in Council 
being, it possible, avoided S. A Miller 
and Mu E ft Coventry in their own 
interest accepted the position of added Re- 
spondents to the appeal and did not dis- 
claim all mteiest in the litigation and in 
the lands m question. 

Their Lordships will humbly advise Ills 
Majesty that this appeal should be allow- 
ed with costs, that the decree of the Sub- 
ordinate Judge and ol the High Court at 
Patna should be set aside with costs in 
each Court, and that the claims of the 
Plaintiffs to a decree for possession and for 
mesne profits should be granted, the 
mesne profits to be ascertained by the 
High Court, oo by the Court of the Sub- 
ordinate Judge, as the High Court may 
direct. 

Solicitors : Messrs. Pugh d Co . for the 
Appellants. 

Solicitors * Mews Sanderson, Atkin, 
Lee and Tennant for the Respondent 
Bernard Coventry, 
ft. I). M. 
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[CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Civil 
Jurisdiction 
No. 96 of 1922. 

Nirode Nath Banner* 
jee and anr., Defen* 
odroffe, J. dants, Appellants, 


WOODROFFB, J. 
BUHR AWARD Y, J. 

1922, 

, 24, August 


Amollya Drone 

, 24, August Bannebjee and anr., 

Respondents. 

Suit for petition — Ihupitte* reftrrad to cubital- 
turn— Award mode dnrchttg mle of piojwrty and 
< retain payments out of sate -proceed*— Property sold 
by the Registrar under order of Courts whether sveh 
sate is m e treat ion of a decree and may be set aside 
under Or. Vi, > . 89 of Cirtl Procedure Code (Art 
V of 1908). 

In a stut for partition instituted in the 
High Court , matters m dispute between 
the parties were referred to arbitration bif 
an order of Court The arbitrators made 
their award directing the sale of one of 
the properties , subject-matter of the suit , 
and the payment out of Hie sale-proceeds 
of the ancestral debts as well as of certain 
sums to the Plaintiff . A decree was 
passed on the award and thb property was 
sold by the Registrar under an order of 
Court The Defendant# then applied , 
with the consent of the Plaintiff , for set- 
ting aside the sale under Or. ill , r S 4 ) of 
the Civil Procedure Code: 

Held — That the property teas sold in 
execution of a decree and that Or. 21, r. 
89 of the Civil Procedure Code was appli- 
cable. 

Virjibun [Mss r BlKSl^SWAU h\L (h 
referred to. 

This was an appeal preferred on the 
18th July 1922 against au order of Mr. 
Justice Grea\es, dated the 19th June 
1922, passed in the exercise of Ordinary 
Original Civil Jurisdiction. 

(1) I. L. R, 4S Cal. 69: s, C, 24 C. W. N. 

1032 (1920). 


The facts of the case are as follows": — 
On the 24th February 1909 tins suit 
was instituted by the Plaintiff for a de- 
claration that he was entitled to a quarter 
share in, among otheis, the premises 
No, 127, Boitakhana Road, and the De- 
Jendants to the i emu l rung tlnee-quarters’ 
share tlieiein, tor partition thereof and 
allotment of the Plaintiff's share to lnm 
and foi the usual reliefs in a partition suit. 
By an order of Court all matteis In 
difference m this suit between the parties 
were referred to two aibitiatoi* The 
arbitrators on the BJth January 1912 made 
and published their awaul whereby tnl i 
aha they found that the Plaintiff was en- 
titled to a quaitei shaze in the said pre- 
mises No. 127, Boitakhana Road, and the 
Defendants to the lomainmg three- 
quaiteis' shaie tlieiein and they direct- 
ed that the said premises No. 127, 
Boitakhana Road should he sold and 
after payment of (a) the costs of 
the sale, (6) the debts left by the 
tathei of the Defendants to whom the 
said property belonged, ((') Rs 1,500 for 
the marriage expenses of a sister of the 
Defendants, (d) tbs. 100 and Rs. 200 to 
the Plaintiff toi his shaie of the mesne 
profits and his share of the moveables, the 
balance ot the sale-proceeds should be 
divuhd between the Plaintiff and the 
Defendants m proportion of one-fourth to 
thiee-fourths. By a decice of Court 
made on the 2t>th Januaiy 1912 it wa» 
declared that the said award should be 
carried into effect and the same was or- 
dered and decreed accordingly. On the 
11th August 1920 it was ordered that the 
said premises should be sold by the Re- 
gistrar of the Court by public auction, the 
Court being of opinion it would be for the 
benefit of one of the Defendants, a minor, 
Priov to the 29th May 1922 it was agreed 
between the Plaintiff and the Defendants 
that on the latter paying to the Plaintiff 
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the sum of Ks. 5,000 by 2 r m. on Friday 
the 19th May 1922, the Plaintiff would 
accept the same m lieu of his one-quarter 
shaie in the said premises and agree to 
the sale being abandoned. The De- 
fendants could not pay the said sum of 
Es. 5,000 and on the 20th Mav 1922 the 
Registrar sold the said premises No 127, 
Boitakhana Road to Hem Chandra Mulhck 
for the sum of Es 30,000 It was then 
agreed between llie Plaintiff and the De- 
fendants that the Plaintiff would accept 
Es. 5,250 in lieu of his qua iter share m 
the said premises and Es 500 the costs of 
the sale, amounting to Rs 5,750 in 
the aggregate, and convey such quarter 
share to the Defendants should this 
Court set aside the sale — the Defendants 
discharging all the liabilities mentioned 
in the said award and the said sum 
was paid to the Plaintiff on the 15tli 
June 1922 and he had no further claim. 
The Defendants then applied for setting 
aside the sale under Oi. 21, r. 89 of the 
Oiul Proceduie Code. The purchaser 
opposed Mi Justice Grea\es dismissed 
the application. Hence the appeal. 

Sir B inode Mitter and Mr 13. G Chose , 
Counsel, for the Appellants. 

Mr. N N. Sarkar and Mr, S . M. Bose } 
Counsel, foi the Respondents. 

The Jr dgmcm of the Court was as 
follow s . — 

WoodroFfe, J. — The point before us 
is whether the application to set aside the 
sale falls within the terms of Or 21, r. 89 
Mr. Justice Greaves was of opinion that 
this wiv* not a sale m execution of a de- 
cree because it was a sale by consent and 
the mere fact that the Court was invited 
to carry out the sale did not make it a 
sale in execution of a decree. The deci- 
sion is however not sought to be Sup- 
ported on this ground. As a matter of 


fact there fcould be no consent because 
infants were concerned in the orders of 
20th January 1912 and 11th August 1920. 
In the first mentioned order it is recited 
that the Defendants did not appear either 
in person oi bv Counsel and on the second 
occasion the attorney for the Defendants 
stated that he had received no instruc- 
tions from his clients Further the 
award was uot in my opinion bv consent. 
The award recited a consent to the sale 
of the dwelling-house which was one of 
the motives or reasons actuating the arbi- 
trators m making the award in the terms 
in which it was given. 

The objection before us is that llieie 
cannot be said to be a decree-holder and 
judgment-debtor within the meaning of 
the section and that the amount must be 
specified in the proclamation of sale as 
that for the recoveiy of which the sale 
was ordered. This, it is said, is not the 
case here. The case of Virjihtin Doss v. 
Bmesswar Lai (f) supports, it is claimed, 
the Appellants so fai as it goes That is 
true so far as it holds that a decree is exe- 
cuted where the older for sale is contain- 
ed in the judgment itself wdieie them 
is no attachment ks also that i. 89 applies 
in a case wheie there lias been no pio- 
clamation of sale but a notification *at a 
Registiai's sale There is here a decree 
and in a partition suit after deciee all 
share-holders are decree-holders and judg- 
ment-debtors as against one another. It 
must, 1 think, be taken that the sale was 
oidered foi the Recovery of the sums pay- 
able by the aw aid to the Plaintiff and the 
making over to each of the parties of their 
share of the sale-proceeds in terms of the 
award It is conceded that the section 
would apply m the case of a sale in exe- 
cution of a partition decree awarding 

(U I. h. 48 Cal. 69 : s. c, 24 0. W. N* 
1039 (1920). 
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compensation to one sharer and enforcing 
payment of such compensation against 
the bhare of another sharer. Does it 
then make any difference that in the pre- 
sent case that the money payable to the 
Plaintiff is to come out of the whole 
estate in which both tire PlaintifE and the 
Defendants are interested? I think not, 
and that we ought not to take a narrow 
view of the section. Though the Plain- 
tiff’s money is to lx* recovered from the 
total sale-proceeds iu which he has a 
share, in substance the transaction is one 
iu which the Plaintiff’s rights under the 
award are enforced — for execution means 
that. 1 am of opinion then that Or. 21 , 
r. 89 applies to the present case. 

But then the objection is taken that if 
that be so, an application under this sec- 
tion is only maintainable on the applicant 
first depositing in Court the amount pay- 
able to the purchaser. The facts upon 
this point are contested and have not 
been dealt with in the judgment under ap- 
peal, possibly because having regard to the 
view that the learned Judge took of the 
law, viz., that the section was not appli- 
cable, it was not necessary to decide whe- 
ther its conditions had* been carried out. 

Therefore the case must be remanded 
for*the determination ol the issue whe- 
ther the provisions of Or. 21, i. 89 as re- 
gaids the deposit of the money payable 
to the purchaser have been complied 
with. 

As the Appellant has succeeded on tne 
question whether the order and rule were 
or were not applicable, I think, lie is en- 
titled to costs of this appeal. As regards 
the costs in the Original Court I think 
that the order which we should make is 
that they do follow the result of the 
bearing on remand. 

Sohrawardy, J f — I should like to pro- 
ceed on the facts of this particular case 


for it is conceivable that there may he 
a sale by or through the agency of Court 
to which the provisions of r. 89, Or. 21, 
C P. C'., may not apply. In this case 
the facts are that in 1909 the Plaintiff 
brought a suit for partition which was 
with the consent of the parties referred 
to arbitration. The arbitrators made an 
award in 1912 by which they directed mt6r 
alia that the family dwelling-house of 
parties, premises No 127, Boitakhana 
Road, bhould be sold by private treaty, 
and if not sold privately within a year, 
by the Court and <that out of the sale-pro- 
ceeds a sum of Rs. 100 was to be paid to 
Plaintiff for liis share m the moveables 
and Rs. 200 by way of mesne profits and 
the balance should be divided into four 
parts one of which should go to the Plain- 
tiff and the remaining three to the De- 
fendants-Appellants. That award was 
confirmed by a decree of the Court, dated 
the 20th January 1912. In 1920, the 
Plaintiff took out a master's summons 
and an order was passed by Greaves, J., 
in the following terms : — 

“ It . is ordered that the premises 
No. 127, Boitakhana Road be sold by 
the Registrar of this Court by public 
auction to the best purchaser or pur- 
chasers that can be got for the same and 
jhe money to arise by such sale be plaid 
to the Baid Registrar. And it is further 
ordered that the said Registrar do after 
deducting from the said sale-proceeds his 
own commission, pay the balance to the 
Conti oiler of Currency for the time being 
of the Government of India and the 
Secret aiy and Treasurer for the time 
being of the Bank of Bengal with the 
privity of the Accountant-General of this 
Court to be by them placed to the credit 
of this suit subject to the further order of 
this Court,” 

The property was accordingly bold by 
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the Registrar and knocked down to the 
Respondent Ilem Chandra Mullick. 
Subsequently and within the statutory 
period the Appellants ap])lied to have the 
sale set aside on then depositing a cer- 
tain sum which the Plaintiff had agreed 
to take in full acquittance of his claim. 
That application was made under r 89 of 
Or ‘21, 0 P C The learned Judge 
f i om whose judgment this appeal is made 
was of opinion that as the sale was “ by 
consent” or “which had been agieed io 
by the consent of the parties” r SO did 
not apply That jxunt ot view has not 
been placed befote us by the learned 
Counsel for the Respondent and for 
jbvious leasoiis 

'Plie only gioimd on Ouch (he order 
>t the lower Court is defended is that the 
lale was not held “ in execution of a de- 
• ree” and lienee i 80 is not applicable, 
ml I ptopowe to examine that question 
n the tacts ol this cas-e as abuw ‘■et forth 
nd w hn h an 1 not disputed 
r riie deeiee | Kissed l»\ FlrUhei, J , on 
ihh J anna iv CP- i* described as a de # - 
itt* in suit No ISd ol 1000 and 1 am ol 

pmum that it is a deeiee ol Com I lot all 

itents and pm (wises giung eilect to the 

a aid of the arbitrators and it is the 

nal deeiee in the suit It was on the 
jplication of one of the parties that this 
t'ciee was enforced or in otliei words 
.ecu ted. Tf this view is correct, it fol- 
wb that r. 80, Or. 21 is applicable to 
is ease. But it is argued that as the 
edition is not sought on the forms pre- 
ribed by the C. P. C., oi as there was 
> sale prodla/n&tjon with reference to 
neh the amount to be deposited is to 
calculated it was not a sale under the 
do. Apart from the authority referred 
by my learned brother, it seems to 
! that any defect or irregularity m the 
>oedure or the act of the Court in not 


issuing proper processes should not de- 
stroy the right ol anv par tv to adopt any 
of the courses piovided by the Civil Pro- 
cedure Code I oi setting aside a sale held 
by Couit To hold otherwise would be 
to defeat the right of a paity to set aside 
a sale even on the giound of fiaud or itre- 
gulanty by omitting to observe the pro- 
cedure laid down by the Code The 
ciux of the matte) is whether the pro- 
perty is sold in execution of a decree 
From the statement of facts as above, I 
have no doubt that the property was sold 
“m execution of a decree” and that r. 
89, Or. 21 js applicable The result is 
that the order of the learned Judge so far 
as it holds that the Appellants are not en- 
titled to apply under r 89, Or. 21, 0. 

0 , for setting aside the sale must there- 
tore be set aside 

[ agree with m\ learned biothci m his 
reasonings and conclusions and in the 
older he has proposed <3 pa°s remanding 

1 he case and as to cost s 

l/r,<?.sos Challnjcc <(' Co , Solicitous for 
the Deiciidants \ppell.fnts 

Ihibu Smash (lunidta \J ahhn jre , 
Solicitor loi Iht' Plaintiff-Respondent 
Baba Bnnidra Kaih Witter , Solicitor 
for the Purchaser -Respondent 
P. K V 

(CIVIL APPELLATE JURISDICTION.! 

Appeal from Appellate Decree 
No. 174G of 1920. 

Mirza.Dilbar Hossain 
and ors., Defendants 

Coming, J. Nos. i to 3 f Appellants, 

Panton, J. 

1922, Sadakuddin Ciiow- 

30, Marcl dhury, Plaintiff, and 

ors., Respondents. 

Provincial Small Cause Courts Act (IX of 18*7 f 
Sck. If Art , (h —Suit for compensation for 
removal of tree*, ij tempted from jurisdiction of 

60 
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ShtitU Ctuta c (*ouit -Suit of a nature cognisable b*f 
Coin t of *S mall CttHw* -Ciml Procedure Code (A<t 
P of DOS), sec. in 2 - Second appeal. 

Where the Plaintiffs sued the Defend- 
ants in the ('wil Court for recount) of 
mono ij on account of the price of tiees 
alleged to have been wrongfully cut and 
misappropriated by the Defendants from 
land claimed to be Plaintiffs' property and 
in their possession , and it teas found that 
the Defendants had right to some portion 
of the tires, and the sail was paitli) de- 
creed, and the D( feudants preferud a 
second afrfieal 

Held- That the suit did not conn uith - 
in Art. 35 ( j i > of the Second Schedule of 
the Small ('nuse Courts !</, and it ira* 
t onc of a native cognisable by a Small 
Cause Court , and that the value of the suit 
being not over R v. 300, no second appeal 
lay under the provisions of see W2 of the 
C ode of ('ivd Proa dine 

Tins was an* appeal prefened on tlie 
5th oi Julv I02O, against the donee of 
Balm Satis Chandra Ba.su. Additional 
Subordinate Judg* o( Ziilah Malda, dab'd 
the -rind oi Mai eh 19JO, revervmg the de- 
cree oj Babu* Kuan Chandra Mitra, 
Mimsrf, 2nd Court at Malda, dated the 
5th oi August 1019 

Tiie facts of the ease material to f1]e le- 
pr rl are as follows — 

"Plaintiffs brought a suit m the Point 
of the Al u naif at Malda for compensa- 
tion agaimt the Defendants Nos 1 to 1 
claiming Ks j.5, being the price of tiees 
cut by the hylter from a puxp <>t Jmd 
which thev claimed absoluleK h\ right 
of pm chase m 1325 B R. from the pro 
formA Defendants Nos. 5 to 7 The 
allegafion made in para. 2 of the plaint 
runs thus Defend mbs No* 2 to i- 
cut five Nnn trees and one Simool tree 
from the nor them part of the land under 
orders of the Defendant No, 1 on the 9th 


Falgun 1325 B. S. The Defendants have 
no right, title and interest and also pos- 
session in respect of the land or trees, and 
accordingly by cutting away and misappro- 
priating those trees in that way the De- 
fendants have committed an offence of 
theft under sec 379 of the Indian Penal 
Code ” 

Tlie Defendants Nos 1 and 2 admitted 
cutting of the trees but contested the suit 
doming the alleged title of the Plaintiffs 
and asserting that they got an amalnama 
from the /*ro forma Defendant No 5, 
Fuda Bibi. who pmelnsed the land in 
(pie, slam during the life-time of her hus- 
band m 1290 B R The Defendants 
thrrefoie asserted that, they were in pos- 
session oi the land as tenants under Fuda, 
Bibi pa\ing an annual rent of P s 3, that 
they executed a habuhnat m favour of 
Fnd'i Bil i m 1321 B R and that they 
puichascd tht* tiees foi a consider at ion of 
Ps II liom Fuda Bibi 

The suit for damages was not filed m 
the Hniall Cause Ctan t The trial Court 
•found that the land had been all along in 
the possession of the Defendants Nos l 
and 2 and hence dismissed the suit, bold- 
ing that Fuda Bibi, pro formA Defend- 
ant No 5, was pnma jane the owner end 
not her daughter, as the hobala of 1290 
B. R showed Fuda Bibi t) be the only 
pm chaser, and he further held that the 
lights of the daughters, if any, could bo 
onh dreidod in a pi .peilv framed 1 1 1 1 ^ 
suit and not in the present sir! for 
damages The Plaintiffs appealed and on 
appeal the learned Additional Subordi- 
nate Judge of Malda held that the De- 
fendants had all along been in the posses 
sion of the land and that they purchased 
the trees from pro formA, Defendant No 5, 
Fuda Bibi, but he entered into the qnes- J 
tkm whether the lend belonged to Fuda 
Bibi Alone or to her and her daughters &nd 
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held on the evidence, 41 at least for the 
pm pose of this suit that the Defendant 
No 5 was not the full owner. As it is 
not known that them was any othoi lieu* 
of her husband than herself and the two 
daughteis, one-eighth share would belong 
to Defendant No. 5 and tin? lemnmdei to 
Defendants Nos C> and 7 ” He accord- 
ingly set aside the decision of (In 1 IMunsif 
and decieed the suit in part awarding 
damages to the Plaintiffs to the extent of 
7 /Nth share 

The Defendants Nos 1 to 3 thereupon 
preferred this second appeal. 

Dr , Imhumth Kanjilal for (he Respon- 
dents raised a p? cl mi man ol)|eehon that 
no second appeal would In' unde? see 102 
of the Cud Piocedme (ode The suit 
for damages although not filed m the 
Small Cause Court was one which was 
cognisable in the Court of Small Causes 
Both tire (-our is below found that the De- 
fendant Nob 1 and 2 were m possession 
of the land as tenants under Fuda Bihi 
and tlierefoie no cnminai offence was 
committed by then cutting the tiees which 
the} purchased fiom Fuda Bihi As a 
matter oi fact tlie cimnnal piosecution of 
the Defendants failed heloie the institu- 
tion ot the present suit The Subordinate 
Judge found that Fuda Bihi was not the 
sole ownei, but bet two daughteis were 
also owners and they aie entitled to their 
share of the value of tlie tiees. 

Babu Sandman Majumdui for the Ap- 
pellants. — The suit as flamed was not 
cognisable by the Small Cause Court in 
view of Art. 35, cl. (n) of the Second 
Schedule <*f the Provincial Small Cause 
Courts Act. The suit was one foi com- 
pensation for an act which amounted to 
an offence punishable undei Chap XVI L 
of tlie Penal Code. It is only allega- 
tion made in the pleadings that deckle 
the forum, and here the direct allegation 


CHOWpurnv 

m plaint that'the Defendants by their 
action committed theft brings the case 
within el (it) ol Art 35 of the Second 
Schedule of the Prouncial Small Cause 
Courts Act The findings finally ai rived 
at by the Courts below do not matter at 
all, noi does the ii'miIi of the cinnmal 
ease The meie allegations made in the 
plaint must dtcide whether auv particular 
suit is oi is not excepted hum the jiujs- 
dietion ot Small Cause Court 

Rett is to Ham Ptosad I da mu nth v Sri- 
(haunt Mandat (D and Ilrlaluddi Mollah 
\ Abdul' Gafin (*2» 

\11 doubts have been cleared by the 
Amending Act ol 1 D 1 4 Tlu* later rulings 
do shew that if the act attributed to the, 
Defend mts he punishable undei Chap. 
XVII of the Renal Code, thm the ^uit 
foi compensation loi that act is not 
triable by the Small Cause Court The 
Plaintiffs by making that allegation m 
tile plaint succeeded m getting then suit 
tried m the Civil ('unit and consequently 
got the light of appeal They should not 
tlierefoie he allowed to sav now that the 
suit was as a, matter of fact triable bv 
Small Cause Court The question of m- 
terition loi the act aft i limb'd to the De- 
fendants does not and cannot arise at, all 
in view ol the plain winding of cl (u) d 
Art. 35 ol that Act 

The J i mow bn r of the Court was as 
follow s : — 

In the suit out ot which this appeal 
has aiiscn the Plaintiffs sued for recovery 
of Rs 25 on account of the price of trees 
which thev alleged have been wrongfully 
cut away by the Defendants Nos 1 to 1 
from a plot of land m then possession and 
which thev had lecentlv pui chased from 

(1) 21 0. W. NT. 1109 e. c. 27 0. L, J. 694 
i I017J 

(2) 41 lnrl. Cbk 936 (1917). 
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the pro fornid Defendants Nos. 5 to 7. 
The Defendants Nos J and 2 contested 
the suit and their case was that the land 
belonged to Defendant No. 5 alone, the 
Defendants Nos (i and 7 had no concern 
with the land, that they had taken lease 
of tins land fiom Defendant No. 5 and 
were in possession ot the land as tenants, 
and fuither that they had purchased the 
tiees alleged to have been cut from De- 
fendant No 5 for Rs II The irial Court 
dismissed the Plaintiffs’ suit On appeal 
the lower Appellate Court found that De- 
fendants Nps f> arid 7 had interest m the 
land in suit, that the mleiest of Defend- 
ant No. 5 was not that of a sole owner, 
and that therefore the Defendant No 5 
had no right to sell the entire tiees to De- 
fendants Nos 1 to 4 fie decreed the 
Plaintiffs' suit ioi Rs 8-12 annas 
The Defendants Nos 1 to 3 appeal A 
prelumnaiv objection has been laised bv 
the Respondent that in accordance with 
the provisions of see 102 of the Code of 
Civil Procedure no appeal lies m the pre- 
sent ease His contention is that the pie- 
sent suit is a suit of the nature cognizable 
by a Court of Small (’arises as the 
amount of the subject-matter does not ex- 
ceed Rs 500 The Appellants, on the 
other hand, contend that the suit is one 
coming within the provisions of Ait h5 
(ti) of the Second Schedule of the Provin- 
cial Small Cause Courts Act This article 
runs as follows . -Foi an act which is, 
or save for the provisions of Chap. IV of 
the Indian Penal* Code would be, an 
offence punishable under Chap. XVTT of 
the said Code Tl appears that the De- 
fendant was prosecuted by the Plaintiffs 
for the cutting of these trees and acquit- 
ted Now 7 it has been found that the De- 
fendants had right to some portion of 
the trees. The mere taking of the trees bv 
the Defendants would not of itself 


amount to theft or criminal misappropria- 
tion unless this was done with dishonest 
intention The eiimmality of the act of 
the Defendants will therefore depend on 
the intention with which this act w'as 
done and not whether the particular act 
is saved by the provisions, of Chap IV. 
We are of opinion that the present case 
does not come within Art 115 (ft) of the 
Second Schedule of the Provincial Small 
Cause Courts Act and therefoie no second 
appeal lies 

The a p] real is areoidinglv dismissed 
with costs 

H C. S Appeal dismissed 

CIVIL REVISION AL JURISDICTION.] 

Rule No. 196 of 1922. 

The Secretary of 
State for India in 
Council, Petitioner, 

i?. 

Raj Kumar Mukherjee 
and ors., Opposite 
Party. 

Crucial Pi undent Fond Polo*, if ap/ih/ to titute 
ltuihrm/ Pi ovulrnt Food - State Rad tout/ Opvn Line 
Codr , Vol II , App 7, }. An a od t ip mourn .S hold- 
ing to thr ci edit of a ivtued State Radical/ officer in 
the State Rad teat/ Provident Fond , it uttai liable 
in (icuftwn of a derive — “ Com poison/ deposit*” 
mpnjieance of—“ Disehargedf meaning of— Civil 
Pent edit re Code ( Art I t)f lf)08), see. 00 (1) (k) and 
Ft undent Funds Act (IX of 180 1 ), see. l h snb-8C(\ 
(T, if eirmpt “ eompalsotif deposits" in Radical/ 
Pi undent Funds from liabdit// to attachment. 

A stun standing in a State Railway 
Provident Fund to the credit of a person 
udio was forme rhj m the employ of a 
St ntr lia it wag but had left the service of 
the Railway, was sought to be attached 
m execution of a money decree: 

Held — Thai Jhc f Rules regulating the 
(Jem ral Provtdtnl Fund do not apply to 
the Stale Railway Provident Institution , 


Richardson, J. 
13. B. Ghose, J. 
1922, 

15, June. 
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which is governed by the Hula s contain- 
ed m the State Railway Open Line Code, 
Vol . 11, App 1 The amount at the 

credit of the aforesaid officer which con- 
sisted entirely ol deposit* which when 
they were made were “ compulsot y de- 
posits " within the meaning of r SO of 
the lattci Hides am/ of the Provident 
Funds Act , was eiempted hum liability 
to attachment under the said r. SO, tend 
with see bO (I) (k) oj the Civil Pioccdiuc 
Code and sec J, sub-see (!) of the Pro- 
vident Funds Act. 

That the fad that '(In deposits Oc- 
(anu repayable In the officer when 
he tejt the service did not remove them 
horn the category of compulsoty deposits 

Pi i Rich \rdm>\ , ,1 1 lomputsonj 

di posit i s a df posit uhuh (joes into 
the fund as a anuputsonj d< posit 
and is at that date m lived and 
ilassitiid as smh, and then i, s no ground 
foi a diffcri nt i las^ifie ation of such de- 
posits or a different desiription being ap- 
plied to them alter the owner's death or 
retirement .1,? long as the deposits sub- 
sist in th( fund, so long , at any rate , both 
as- matter of legal < oust ru( Lion and in 
the common and ordinal y way of speah- 
VHJ, they arc properly and correctly de- 
scribed as com pul so) y deposits In this 
respect no distinction c vasts between tilt 
deposits made by the deposifoi hunsclf 
on the one hand and the contributions in 
respect of those, dejrosils and the interest 
or increment accrued on them on the 
other 

Veercjhand v r> r> & C 1 TCy. 
(!) anct Miller v 15 15 & C 1 lit. (2) 
foll'owc d 

Seth Manna Lal Parkecr v , Jain 

a) T. U R. 29 Bam. 250 0904'. 

(2) 5 Bum. L. R, 454 (1903). 


Cl) and IIwdlja v. Jo\ Nakain (1) 
referred to 

The uord " d i*i lunged ' in r AO dots 
not necessarily mean "dismissed " It 
is wide ( noutjh to include : the ia*c of a 
servant u ho ha ,s been permitted to retire 
or late his discharge 

Pc r P> 15 Chose, J - The deposit did 
not become " payable on demand" by 
reason of the tact that it became ■ payable . 
under the rut< s* on one oj n riant events 
happening afte r wards 

Tim was a Rule obtained on behalt of 
the Secretary of State foi India m Coun- 
cil m pursuance o( an ordei oi the 1 In’ll 
Court made on the ‘201 li January 1022 in 
the matter of an execution east’ of the 
Court oJ Small Causes, Sealdah 

The tacts oj the rasa air biicflv <ls fol- 
lows One Raj Kumai Muk]iei|0r ob- 
tained a decree loi lnoiiev against one Ml* 
Oodlre\ m the (unit ot Small Causes at 
Sealdali Mr (Jodfrey was fonneiK in 
the einplox ot (be Eastern Bengal Stale 
Railway but had left the service of the 
Rarlwav Theio was a sum standing to 
his ctedrt in the Railway Provident 
Fund and at the instance, of the decree- 
holder the Small Cause Court Judg. 
caused tins sum to be attached m execu- 
tion Subsequent l\ , the learned Judge 
made an oidei withdrawing the attach- 
ment on the ground that undei the 
Provident Funds Act money m the 
Fund was not attachable. Thereupon 
the decree-holder moved the Hrglr 
Court against the said older apd obtained 
a Rule (No ;>15 of 1921) Mr Oodfixy, 
the; judgment-debtor, did not appear at 
the hearing of the Rule Then Lord- 
ships Mr Justice Richardson and Mr. 

(3) I. L E. 35 Cul. 641 s c. 12 0. W N 633 
(1908), 

(4) I. It. R. 46 Cal. 962 : s. c\ 24 0. W. N. 288 
(1919). 
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Justice B. B. Ghose in making the Rule 
absolute on 26th, January 1922 passed the 
following order : — 

‘ ‘ The Petitioner obtained a decree for 
money against the Opposite Party in the 
Court of Small Causes at Sealdah. It 
appearfe that the Opposite Party was for- 
merly in the employ of the Eastern Ben- 
gal State Railway but has now left the 
sen ice of the Railway. It further ap- 
pours that thero is a sum standing to his 
credit m the Railway Provident Fund, a 
Fund governed by the provisions of the 
Provident Funds Act, J897. At the 
Petitionei '$ instance the Small Cause 
Court Judge caused this sum to be 
attached in execution. Subsequently, 
however, on the 22nd July 1921, the 
learned Judge made an older withdrawing 
the attachment on the giound that undei 
the Act money in the Fund was not at- 
tachable. 

Thereupon the Petitioner applied to 
tins Couit and this Rule was issued call- 
ing upon the Opjxjsite Patty to show 
cause wdiy the ordet of the 22nd July 
should not be set aside and the attach- 
ment maintained. 

Tlio learned Judges before whom the 
Rule first came directed that the papers 
should be laid before the senior Govern- 
ment Pleader with a request that lie 
should obtain for the Court a copy of the 
Rules of the Fund and information as to a 
statement made by the Petitioner jin his 
petition in reference to r. 10 of the Rules. 

Accordingly when the Rule Came on 
for hearing before us, the senior Govern- 
ment Pleader appeared and supplied us 
with a copy of the Rules of the Fund. He 
further confiitned the Petitioner’s state- 
ment as to the terms of the present r. 10. 
The learned Vakil, however, also said 
that he had merely obtained; thw inform- 
ation in jompliance with thh request of 


the Court and that ho was not in a posh 
tion to offer any assistance to the Court 
as to the effect of the Provident Funds 
Act one way or the other. 

The Opposite Party did not appear 
eithor in person or by any learned Vakil. 

The result is that while the Petil loner's 
case was presented to us, we have not 
had the advantage of hearing argument 
on the other side. 

R. 10, it seems, was modified in 1919. 
The Rule is headed ‘ Withdrawals on re- 
tirement ’ and a,s it now* stands runs as 
Jollows : — 

‘The amount which accumulates to 
the credit of a , subset iber in permanent 
euiplov will, when he quits I lie service, 
become his piopeitv and will lie handed 
over to him, unless (lie Account Officer 
I hi s received notice of an attachment, 
assignment, or encumbrance affecting 
the disposal of the amount or any portion 
of it Should such notice have been re- 
ceived. tlie Account Officer will hand over 
to the subscriber only that portion of the 
amount, which is not affected bv the 
attachment, assignment, or encumbrance 
and shall obtain the orders of the Comp- 
troller and Auditor-General, as adminis- 
tiator of the Fund, regarding the disposal 
of the balance.’ 

" The question whether money standing 
to the credit of a depositor after his re- 
tirement can be attached before with- 
drawal seems to depend on the true 
meaning of the expression ‘compulsory 
defxwit ’ as defined in the Act. No for- 
mal notice of the Rule before us has been 
given to the Comptroller and Auditor- 
General in his capacity as administrator 
of this Fund, and in our opinion it is un- 
desirable that we should decide ah im- 
portant question - of law without giving 
that officer, .an opportunity of being heard, 
if heso^^ 1 -^ ! ’ ' 1 1 11 ' ' w 1 ‘ 



475 


1 t' m ’ , 

1 *' 


wwt mnm , thr oajw?s rff no ww* 


Tmi Src^tary of State for Indi4 W Council q. Raj Kumar Mukherjee. 


On the other hand r. 10 of the Buies 
of the 3?un<3, as it stands, seems to be so 
far as it goes, in the Petitioner’s favour 
and the Opposite Party has not appeared 
to show cause. 

On consideration, onr order in the cir- 
cumstances is that the Rule before us be 
made absolute and the attachment origi- 
nally issued be maintained or if it has 
been withdrawn, he io- issued, subject, 
however, to liberty being reserved to the 
Oompfrollei and* Vuditoi-General, as ad- 
ministrator of the 1 hind , to move this 
Court to discharge (1 k» pic?*ent older and 
to make such othei oi luitliei order as ’t 
may think fit 

The Pet itioiKu is entitled to lus costs. 
Wo assess the hearing -fee at gold 

mohurs. 

Let the order bo sent down without 
delay.” 

| In pmsinince of tlie liberty reserved in 
the above oidei, the piesent Rule was 
obtained on behalf of the Secretary of 
State for India against the older for 
attachment. J 

Mr, Gibbons, idvocate-Geycrdl and 
Babus Dwarka Nath ('halcervarty and 
Surendra Nath Gulta for the Petitioner. 

Babus Mohendra Nath Ray and Rupen- 
dra Kumar Milter for the Opposite Tarty. 

The Judgment of the Court was* as 
follows : — 

Richardson, J. -By our order dated 
Cfith January 1 92-2, Rule No 515 of 1921 
was made absolute on the footing that the 
amount standing to the credit of W* J. 
Godfrey in the State Railway Provident 
Institution was attachable at the instance 
of the then Petitioner Raj Kumar Mukher- 
jee, in execution of a decree for money 
wbicjb he had obtained against Godfrey in 
thj» fJealdah Court of Small Causes,, Vlu- 
mtornht however/ as the- Buie ; ,%f; 


opposed, there being no appearance for 
Godfrey and the Administrator of the 
Fund, to whom no notice of the Rule had 
been given, not being represented, liberty 
was expressly reserved to the latter to 
come in and move to have the order dis- 
charged. Tn pursuance of the liberty so 
reserved, the present Rule was obtained 
ou behalf of the Secretary of State for 
India At the heating, the learned Advo- 
cate-Geneial appeared for the present 
Petitioner, the Secretary of State, and the 
learned ,Vakd, Mi Mohendra Nath Roy, 
for the ( rediior. 

There is no dispute that the amount 
standing in the Fund to Godfrey’# credit 
was not attachable so long as he was em- 
ployed as a seivant of a State Railway. 
The question i# whether the amount be- 
came attachable on his retirement from 
such service. 

It now appears that the Rules regulat- 
ing the General Piovulent Fund to which 
we were referred on the former occasion, 
do not ujiply to (be State Railway Provi- 
dent Institution, which is governed by the 
Rules contained in the State Railway 
Open Line Code, Vol. IT, App. 1. R. 10 
ot the General Fund Rules is therefore 
out of the way. The corresponding r. 
80 ot the relevant Rules is otherwise 
framed and in the view we take gives rise 
to no difficulty It is in these terms : — 

“ Neither eompulsoiy deposits, nor 
bonuses, i r , money added by Govern- 
ment to compulsory deposits, nor the in- 
teiest thereon standing at the credit of a 
depositor, whet tier in actual service, dis- 
charged, or deceased, can be attached by 
a Court of law, but voluntary deposits and 
the interest thereon standing at the 
credit of a depositor on any given date are 
free to attachment on that date.” 

It is conceded that the amount a? 
God|rey’s credit consists entirelyofde- 
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posits which, when they were made, were 
‘ compulsory deposits ’ within the mean- 
ing of this "Rule and of the Provident 
Funds Act. There is no question of any 
voluntaiy deposits. 

As to the word ‘ discharged 5 it does not 
necessarily mean ‘dismissed/ It is 
wide enough to include the case of a 
servant who has been permitted to retire 
or take Ins discharge. 

The question is whether r 30 is m 
accordance with the law oil the subject 

The Givil Procedure Code, sec* 00 (1) ( k ) 
exempts from liability to attachment “ all 
compulsory deposits and other sums in or 
derived from any fund to which the Pro 
vidcnt Funds Act, 1897, for the time being 
applies in so far as they me declared hv 
the said Act not to he liable to attach- 
ment. v 

That leaves the mattei to he controlled 
1>V the Provident Funds \ct and r. 30 
hoonm merely to express the draftsman’s 
\iev\ of the result of sub-sec </> of sec 1 
of that Act (Act IX of 1897 as amended 
bv Act IV of lOolb The question turns 
on that sub-section , tl*e meaning of 
which, apart from anv difficulty as to the 
term ‘ compulsory deposits/ is clear 
enough. “ Compulsory deposits,” it says, 
“in any Government or Railway Provi- 
dent Fund shall not be liable to any at- 
tachment under anv deciee or order of a. 
Court of justice in respect of any debt or 
liability incurred by a subscriber to, or de- 
positor of, any such Fund and neither the 
Official Assignee nor a Receiver appointed 
under Chap XX of the Cdde of Civil Pro- 
cedure shall be entitled to, or have any 
claim on, any such compulsory deposit/' 
The words are quite plain and general. 
No “ compulsory deposits ” are attach- 
able. i 

But then it is argued that these 
sits with which Ave are concerned, though 


they were compulsory deceits when they 
were made and so long as Godfrey con- 
tinued in the Railway service, ceased to 
be compulsory deposits when he retired 
The argument is based on the definition 
m sec 2 (2) of the Act and on r 22 of 
the Rules. 

As defined in the Act “ ‘ compulsory de- 
posit ’ means a subscription or deposit 
which is not repayable on the demand, 
or at the option of the subscriber or de- 
positor, and includes any contribution 
winch may have been credited in respect 
of, and anv interest or increment which 
nun have accrued on, such subscription 
o? deposit under the Rules of the Fund M 

R 22, so far as it is material, is ns 
follows : — 

“Saving with the particular sanction 
ol the Government of India no compulsory 
deposit or bonus shall be withdrawn e\- 
< opting , 

a) on the decease of the depositor, 

iu) on his leaving the public service.” 

The contention is that it the Act and 
i 22 he lead together, Godtrcy’s de- 
posits became repayable on Ins demand 
when he left the public service and there- 
upon were automatically removed from 
the category of compulsory deposits. 

Tn my opinion that is a mistaken con- 
struction of the statutory definition. The 
definition sjroaks with reference to some 
Fund m which the deposit is made, and 
as it seems to me it crystallizes the nature 
of the deposit at the time at which it is 
made A compulsory dejiosit is a deposit 
which goes into the Fund as a compulsory 
deposit and is at that date received and 
classified as such. It is conceivable that 
the Rules of a Fund might subject the 
general right of withdrawal conferred by 
such a rule as r. 22 t6* Restriction or con- 
dition, so that the whole amount at a die* 
{icsitor's credit might never become freely 
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payable or repayable on his demand. 
But quite apart from that, a depositor 
presumably continues to make compul- 
sory deposits till he dies m service or re- 
tires and I can see no ground for a differ- 
ent classification of such deposits or a 
different description being applied to them 
after his death or retirement. In other 
words, as long as the deposits subsist in 
the Fund, so long, at any rate, both as 
matter of legal construction and in the 
common and ordinary way of speaking, 
they are properly and correctly described 
as compulsory deposits. Tf that be so, 
under sec. 1 of the Act, they arc not liable 
to attachment. 

Though there is no decision binding on 
us, the question is not free from authority 
and the view I have expressed is supjxirted 
by the judgment of Sir Lawrence Jenkins, 
C. J., in Veerchand v B. B d C. 7. 
Railway (L), the facts of which are on all 
fours with the facts of the present case 
The case of Miller v B. B d ('. 1. 
Railway (2), on which reliance has been 
placed for the ci editor, was there cited 
but was not followed. T am content to 
adopt the bucf statement of the learned 
Chief Justice. “ The deposit,” he said, 
“when it was made was not repayable 
on demand and therefore at that time 
was a * compulsory deposit ’ and having 
once acquired that character with its at- 
tendant consequences}, it continued '(in 
my opinion) to retain it.” 

I have dealt with the case on the foot- 
ing that no distinction exists between the 
deposits made by the depositor himself on 
the one hand and the contributions in re- 
spect of those deposits and the interest 
or increment accrued on them on the 
other. I have assumed that there is a 
sense in. which these accretions to the 

tv T. U R. 29 Bom. 269 <1904*. 

{») 6 Bom. U It. 454 (1908). * 


original deposits can be said to be 4 re- 
payable ' or 4 not repayable * on the de- 
mand of the depositor. I do not forget, 
however, that Sir Lawrence Jenkins, C. 
J., founds an argument on the frame of 
the statutory definition. If a word be in- 
terpreted as meaning one thing and includ- 
ing another and a different thing, 
the meaning of the word as first defined 
would seem to be enlarged so as to in- 
clude the second thing. It is as if the 
Legislature had said the word shall mean 
and include (1) the first thing and (2) the 
second thing In the view suggested for 
the creditor, therefore, on the depositor’s 
death or retirement a distinction might 
have to be drawn between the deposits 
made by Hie depositor himself then repay- 
able on his demand and the additions to 
those deposits, to which the limitation of 
not being repayable on his demand was 
never applicable or essential and which 
must therefoie be understood as coming 
otherwise within the meaning of the term 
“ compulsory deposit.” The learned Chief 
Justice concluded * — ■“ I do not suppose it 
was ever intended that the Fund should 
as to part be, and as"* to part not be, a 
‘ Compulsory Deposit 

As to the cases in this Court, in Seth 
Manna Lai Parruck v. Jains ford (3), the 
main question decided was that the fund 
there in question, which had been estab- 
lished by the Corporation of Calcutta, was 
subject to the Provident Funds Act. It is 
not clear whether the* subscriber whose 
deposits it was sought to attach was or 
was not at the time in the employ of the 
Corporation. 

In Hindley v. Joy Narain Marwari (4), 
the Provident Fund was that of the East 

# IS) l, L. R. Cal, 641 : a. c, 12 0. W, J9T. 683 

(1908). 

(4) I. L. R. 40 0*1. *63 1 «. c. M O. W. N.388 

UM9>. 

fil 
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Indian Railway. The depositor had died 


and a decree for money had been obtained 
n gainst his father as his legal representa- 
tive. An attempt made in the course of 
executing the decree to attach the amount 
standing to the credit of the deceased in 
the Fund, was frustrated by Rankin, J. 
“ Whethei said the learned Judge, “ the 
employee is in the service or out of the 
service, whether he be alive or dead, his 
share is unattachable in the hands of the 
institution.” That decision is m point 
and the general observations which the 
learned Judge makes on the nature of 
these Funds may also be usefully referred 
to. For if there be any doubt ae to the 
meaning of the Act, it is permissible to 
have regard to the state of things to 
which the Act was intended to apply, the 
conditions in which it would operate, and 
(he class of persons which it was intended 
to benefit. u 

Tn the result this Rule must, in m\ opi- 
nion, be made absolute Our order dated 
2fith January 1022,, in (’ivil Rule No 5lfi 
of 1921 should be discharged, and if the 
amount standing to the credit, of W. J. 
Godfrey in the Railway Provident Institu- 
tion has been attached or re-attachcd by 
the SCaldah Gourt of Small Causes, the 
attachment should be withdrawn. * 

B, B. Ghosh, J — I am of the same 
opinion The Provident Funds Act 
seems to he an instance of fragments iv 
legislation as it docs not provide for all 
the circumstances 'under which the sums 
standing to the credit of depositors aie 
payable and complications have arisen in 
the, decision of the case on account, of the 
Rules framed from time to time for the 
administration of the Fund and the reso- 
lution of the , 29th of July 1919, to which 
our attention was drawn. R* JtO with re- 
ference to which we lmd decided the case 
at the previous, hearing has how been 


shown to have been excluded in its opera- 
tion as regards subscribers to the State 
Railways Provident Fund. R. 80 which 
is applicable to servants employed on 
State Railways has been relied on by the 
learned Advocate-General. Under this 
Rule the money in deposit is not liable to 
attachment. It is contended on behalf 
of the creditor by Babu Mohendra Nath 
Roy (hat this Rule is ultra vires of the Act. 
His main contention is that the money 
was not a compulsory deposit when it 
was sought to be attached and reference 
was made to r. 22 which provides, 
amongst other things, that no compulsory 
deposit or bonus shall be withdrawn ex- 
cept on the depositor leaving the public 
service It is urged that when the money 
is payable on the employee leaving the 
service, it is payable on his demand and 
it therefore ceases to be a compulsory de- 
posit within the definition in sec 2 (1) 
of the Act and is consequently liable to 
attachment. The observations of. Russel, 
J , in Miller v B B. £ C. 1. Railway 
Co. <2) are relied on in support of «this 
argument and it is contended that the 
case of Veerchand v. /* B £ C. 1. 
Railway Co. (1), which is a decision on 
the question in controversy, was v/rongly 
decided and ought net to be followed. It 
may be observed in passing that there 
was an appeal from the decision of Russel, 
J., but the Court, of appeal apparently 
refrained from expressing an? opinion on 
this question fsce Veerehand v, B. 11, ,f 
C I. Railway Co. (1)1. 

Tt seems to me that the money in de- 
posit is included within the definition of 
‘‘compulsory deposit” in the Act. The 
deposit was not repayable on the demand 
or option ■ of the'kibscriber, but Was pay- 
able only under certain circumstances. 

» 3 Bath. L. B. AM at p. *68 (1803). 
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In my opinion it cannot be said that the 
deposit was payable on demand by reason 
of the fact that it became payable under 
the rules^on one of the events happening 
afterwards, and that the character of the 
deposit that it was not repayable on de- 
mand remains unaltered. Hence it is 
not excluded from the definition of com- 
pulsory deposit. The money, therefore, 
is not liable to attachment under the pro- 
visions of see 4 (1) of the Provident 

Funds Act. In this view I should follow 
the decision of Jenkins, C. J., m Veer - 
chand v. B. B. & G. I. Railway Go (l) anrl 
I need not refer further to the Rules or to 
the policy of the Act on which arguments 
were addressed to us. 

I agree m the order proposed by my 
learned brother 

J. N It. Rule made absolute. 

[CRIMINAL REVISION AL JURISDICTION.] 
Rev. No. 1022 of 1922. 
Buckland, J. 

1923, 

Heard, 7, February. Priyanath Gubta, 

Judgment, Accused, Petitioner, 

15, February. v, 

Lal Jhi Chowkidab, 
Newjbould, J. Complainant, 

Subrawardy, J, Opposite Party. 

1923, 

24, January. 

Indian 2 fated Code (Act XL V of I860 ) } sec. 508, 
eermce of notice on a person by a self -constituted 
Arbitration Court that an ex p*rte decree would be 
passed against him, if he did not attend the Court 
and answer the claim, whether amounts to criminal 
intimidation^ ~~ Inamptten cy to execute the threat , if 
tmterial'+lSm 44* u injury” meaning of 

A certain Ptesident of a self constituted 
Arbitration Court caused a notice to be 
issued met his signature to a certain per 
son requesting the latter to be present bn* 

tt) l % *; 29 Boitt m {1904}, 


a given date * and arrange for amicable 
settlement of a certain claim . Th>e notice 
concluded with the statement that if the 
Defendant did not give an ansitier (or 
file written statement) on that date, the 
suit would be decreed ex parte: 

Held, per Buokland, J ,-^That a 
threat of a decree ts a threat of 
harm to an individual tn his per- 
son , reputation or property. That the 
tribunal is incompetent to execute its 
decree ts tmmatenal. See. bOS, I. V. 
G.^says nothing about the capacity of 
the person making the threat to carry it 
into execution . Nor docs the section 
say anything about the effect upon the 
person threatened , and whether or not 
the complainant knew that the notice 
was innocuous is equally immaterial. 
Under sec . 44, 1 . P . G\, injury denotes 
harm illegally caused . By no legal pro* 
ccss or means could this tribunal make 
or give effect to such a decree as it was 
the intention of the hotice to cause the 
complainant to believe would be made 
if he failed to comply with it There- 
fore in that the ' notice threatened the 
complainant with such a decree , it 
threatened the complainant with harm 
to be caused illegally. The Petitioner , 
therefore , committed the offence of crimi- 
nal intimidation. 

This was a Rule against an order of the 
Sub-Divisional Magistrate of Mmukganj 
(Mr. R. H. Hutchins), dated the 12ili 
day of August 1922, convicting the 
Petitioner under sec. 506, I. P. C. and 
sentencing him to pay a fine of Rs. 200, 
or, in default to suffer simple imprison* 
meat for six months; an appeal from 
which order was dismissed by the Sessions 
Jhdge of Dacca (Mr. 1\ C. l)e), on the 
J6th September 1922. 

‘ ^?he facts of the, case ard briefly as 
The ' Petitioner Rriya Nath 



480 


THE CALCUTTA WEKKLX NOTBB. 


[Vol. XXVli. 


Pbiyanath Gupta v. Lal Jhi ChowSidae. 

Gupta, as President of what is known as 
the Arbitration Court of Gandhi Maharaj 
at Manikganj in the District of Dacca, 
issued over his signature a notice on one 
Lalji, a 1 village chowkidar, stating that 
one Gobin had filed a claim for Rs. 2,499 
against him before the Arbitration 
Assembly and as lecourse to Court would 
be ruinous to both sides, he should be 
present on a given date and arrange for 
amicable settlement. Then followed the 
words : — “ Be it known that if the De- 
fendant does not give an afiswcr (or file 
written statement) on that date, the suit 
will be decieed on that date on Plain- 
tiff’s proof Afterwards no objection 
will be accepted ” Lalji on receiving 
the notice consulted the panchayet who 
reported the facts to the Magistrate 
The Petitioner Priya Nath Gupta was, 
thereupon, put upon trial on a charge of 
criminal intimidation and convicted by 
the Sub-Divisional Magistrate of Manik- 
ganj and the conviction was upheld on 
appeal by the Additional Sessions Judge 
of Dacca. The Petitioner, thereupon, 
moved the High Court and obtained the 
present Rule. 

The Rule came 6n for hearing in the 
first instance before Newbould and 
Suhrawardy, JJ. 

The following dissentient judgments 
were delivered by their Lordships : — 

Newbould, J. — The Petitioner Pnya- 
natli Gupta was convicted by the Sub- 
Divisional Magistrate of Manikganj of a,n 
offence punishable under sec. 506, I. P. 
C., and sentenced to pay a fine of 
Rs. 200 or in default to undergo six 
mouths' simple imprisonment. This 
conviction and sentence wore confirmed 
on appeal by the Sessions Judge of Dacca. 
The Petitioner has obtained a Buie call- 
ing on the District Magistrate to show 
cause why the conviction apd sentence 


should not be set aside on the following 
two grounds only. 

1. * For that the facts proved and found 
cannot legally constitute the .offence of 
criminal intimidation. 

2. For that the prosecution having 
neithei alleged nor adduced any evidence 
to show that any decree passed by the 
Arbitration Court was ever sought to be 
enforced against the will of the person 
against whom the same was passed by 
any means whatever, the Courts below 
should have h^ld that an ex parlc decree 
of the said Arbitration Conit against the 
Opposite Party would be perfectly inno- 
cuous and that as such the possibility of 
such a decree could not constitute a 
threat of injury within the meaning of 
sec. 508, I. P. C. 

These two grounds are really one and 
the same, the second ground setting out 
in detail the argument on which the first 
ground is based. 

The following are the facts proved and 
found in this case. The Petitioner is the 
President of wliat is known as the Arbi- 
tration Court or Gandhi Mali araj Ice Court 
at Manikganj. A notice Ex. 1 partly 
printed and partly written signed by the 
Petitioner and* issued under liis authority 
as President of this Court was served on 
the complainant Lalji, a village chowki- 
dar. In this notice it is stated that one 
Gobin Bhar has filed a claim for 
Rs. 2,499 against Lalji who is informed 
that he should appear before the Court and 
settle the claim. The notice concludes 
with the tw r o following statements 
“It the Defendant do not answer the 
claim on the date fixed, the claim will be 
decreed ex parte on the e\idettce of the 
Plaintiff. No objections will be enter 1 - 
tinned after the passing of such an fa: 
parte decree.” Lalji was frightened by 
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this notice and consulted the p anchayet 
who reported the facts to the Magistrate. 

Criminal intimidation which is punish- 
able under sec. 506 is defined in sec. 503, 
I. P. C., as follows' — “ Whoever threa- 
tens another with any injury to Ins per- 
son, reputation or property . . with 

intent to cause alarm to that person or 
to cause that person to do any act which 
he is not legally hound to do as the 
means of avoiding the execution of such 
threat commits criminal intimidation.* * 

The only question of any difficulty in 
this case is whether the, concluding por- 
tion of Ex J was a threat of injury to 
the property of Lalji. If it was such a 
threat there can be no doubt that the 
criminal intent which is the other in- 
gredient of the offence ol criminal inti- 
midation has been established. It is 
found as a fact that this notice did cause 
alaim to Lalji Such a result is a natu- 
ral consequence of a threat which the 
person who threatened be pre- 

sumed to have intended. I* also hold 
that the inference has been rightly drawn 
that it was the intention of the Petitioner 
to cause Lalji to do an act which he was 
not legally bound to do, namely, to ap- 
pear before the Arbitration Court, as the 
means of avoiding the execution of the 
threat (if it is held to be a threat) that 
an cx parte decree would be passed* 
against huff. On a full consideration I 
hold that the lower Courts were right in 
deciding that the statement that a claim 
for R$. 2,499 would be decreed ex parte 
against Lalji, if he did not answer the 
claim on the date fixed, amounted to a 
throat of injury to Jus property. The 
learned Sessions Judge has compared the 
Petitioner’s action to that of a bully who 
threatens to shoot a person though he 
has no license to carry fire arms. To my 
iqind a better comparison would be that 


of a person who holds an unloaded pistol 
at the head of another. The fact that 
the pistol was unloaded would be no 
defence to a charge of criminal intimida- 
tion if the person threatened was ignor- 
ant of this fact The use of the word 
deciee m the notice implies that an order 
passed by the Arbitration Court would be 
enforced. Though the Court had no 
legal power to cntorce its decree, a per- 
son in the position of Lalji would 
naturally feai that it would be enforced 
by illegal jnethods I can see no force 
m the contention based on the fact that 
no ex parte decree of the Arbitration 
Court has ever been enforced. Evi- 
dence was taken about two months after 
the issue of the notice. The omission to 
take any action to enforce ex parte de- 
vices during that period may have •been 
due to this prosecution or other causes. 
It has not been shown that at the time 
the notice was issued Lalji had reason 
to believe that no t steps would be taken 
to enforce a so-called decree against him. 

I would, therefore, hold that the facts 
proved and found legally constitute the 
offence of criminal intimidation and 
would discharge this Rule. 

Suurawardy, J— I regret that I am 
unable to agree with my learned brother. 
The case will be submitted to the Chief 
Justice for the appointment of another 
Judge under sec. 429 read with sec. 439 , 
Cr. P. C. 

The accused has been convicted in 
this case under sec. 506, Indian Penal 
Code and sentenced to pay a fine 
of Rs. 200, m default six months’ 
simple imprisonment The charge 
against bun is that as President of 
a self-constituted Arbitration Court 
styled m the notice referred to hereafter 
as Mamkganj Arbitration Assembly the 
accused caused a notice to be issued ov$r 
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tie signature to the complainant and think, this charge is had. Sec. 603, 
thereby committed an offence under sec. Indian Penal Code defines criminal inti- 
606, Indian Penal Code. The notifce midation thus : — '(I quote so much of the 
complained of states that a certain person section as is necessary for our present 
(name given) has laid a claim against purpose). Whoever threatens another 
the complainant for Us. 2,499 — here fol- with any injury to his .... property 
low details of the claim' — before the .... with intent to cause alarm to that 
Arbitration Assembly and as recourse to person or to cause that person to do 
Court would be ruinous to both sides, he any act which he is not legally bound to 
is requested to be present on a given date do, as the means of avoiding such threat, 
and arrange for amicable settlement commits criminal intimidatibn. 

These words are in print. Then follow It i 8 clear from this definition that the 
the words in manuscript wh,ich are said elements constituting the offence are 
to be the offending words constituting first, threat of 'injury to the property of 
criminal intimidation. They aref— “ Be the complainant and secondly, the inten- 
it known that if the Defendant (mean- tion to cause alarm, etc. 
ing the complainant in this case) does As to the first element it is said by the 
not give an answer (or file written slate- learned Additional Sessions Judge who 
ment) ou that date the suit will be de- heard the appeal (hat the expression that 
creed on that date on Plaintiff’s if the complainant did not appear on the 

accused's) proof Afterwards no objec- day fixed, an ex parte decree will be passed 
tion will be accepted.” against him, is threat to his property. 

The accused has obtained this ltule ou j am unable to agree in tlaie view. In- 
tbe ground that /lie facts proved and j Ur y defined in sec. 44, Indian Penal 
found do not legally constitute the offence Code as ” denoting any harm whatever 

of criminal intimidation. The Crown illegally caused to any person in 

does not appear to support the conviction property.” Hence the threat must be of 
but the trial Magistrate has submitted a causing harm to property. I cannot per- 
full explanation. , suade myself that the threat to pass an 

It, therefore, remains to be considered c£ parte decree for a certain sum by an 
if the words in writing quoted above unauthorised person or body is threat to 
make out the offence of which the accused property. This apparently strained con- 
hae been convicted, for it is evident that gfruction of the plain wording of the law 
the printed portion of the notice is wholly 18 sought to be vindicated by suggesting 
innocuous. > that the accused or the body to which he 

The charge framed is in these words : — belongs might thereafter proceed to touch 

That you caused a written notice the complainant’s property oil the 

to be served on one Lalji Chowkidar of strength of that decree. This is mere 
Grheor and thereby caused hiin alarm for conjecture, Had there been any evidence 
his property intending thereby to cause that the accused ever proceeded against 
him to appear before you on a certain another’s property under colour of a se- 
date and place which you had go right called decree, it might be urged* 1 -*! do not 
to do and which he was not legally bound decide, rightly— .that the thfieat involved 
to obey and thereby committed an offence subsequent injury to, property. ' The evi* 
punishable under sec. 606, &c.,’ Ac. I dence is just. the other way for 3?< W: 3 
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Ch. Mohun Majumdar says: — “I have 
never seen any decree of the Arbitration 
Court being executed/' As I read sec. 
503, Indium, Penal Code, the threat must 
b© a direct threat to cause harm to a 
person in property and not by way of in- 
sinuation of possibility or even probability 
of such harm. 

As regards the second ingredient of the 
offence, the accused is not charged with 
having the intention fo cause alarm to the 
complainant, nor is there any such finding* 
The learned Additional Sessions Judge 
finds that the complainant, a “ person of 
ordinary intelligence and education was in 
fact frightened/' This is not enough. 
The mental condition of the complainant 
doos not determine the offence It is the 
mental attitude of the accused or mens 
rea that ordinarily makes an act criminal. 
It may be said that the accused intended 
to cause the complainant to do an act 
which he was not legally bound to do, viz., 
to file an answer, but the threat must be 
to cause injury to property in the event of 
non-compliance. t 

For all these reasons I hold that the 
conviction is bad and must be set aside 
and the accused acquitted. 

[The learned Judges having differed, 
the case was referred to Mr. Justice 
Buckland under sec. 4 29 lead with setf 
439, Cr. P. C.] 

Babus Narendra Kumar Bose and 
Bimal Chandra Das Gupta for the Peti- 
tioner. 

Mr. Orr for the Crown. 

, The^JiTpoMENT of thr Court was as 
w f allows : — ^ 

BcrcjctAND, J. — The Petitioner Priya- 
uath Gupta who was convicted by the Sub* 
Divisional Magistrate, Mamkg&nj, of the 
offence -of criminal intimidation \<m & L 
, io my a fine of mme ® 1 

■ ■ ■ ; 1 ' // 

1 ' ' ' 1 . , , H 


hundred or in* default to undergo six 
months* simple imprisonment appealed to 
the Sessions Judge of Dacca by whom the 
conviction and sentence were confirmed 
and has now obtained a Eule from this 
Court to show cause why the conviction 
and sentence should not be set aside.* The 
case has been laid before me under secs* 
429/439 of the Code of Criminal Proce- 
dure. 

The complainant is one Lalji Koeri, a 
chowkidar. There was served on him by 
a peon a ’document in the following 
terms : — 

Notice for decision of suit. Before the 
(Body of) Arbitiators at Mamkganj, Dis- 
trict Dacca. 

Civil Suit No. 595 of 1328-29. Claim 
laid at Es. 2,499. 

To 

Lalji Koeri, father’s name not known 
of Ghoor Bazar. . . . Defendant. 

Whereas the Plaintiff Gabin Bhar, son 
of the late Jhiguri Bhar of Pochar Kan- 
darhat, Thana Ghoor, lias brought a suit 
against you on the allegation that the De- 
fendants Nos. 2 to 6 have kept confined 
the FlamtifTs married wife, Parbati and 
the other Defendants are in collusion with 
them, that the Plaintiff at the time of 
his going to Benares had entrusted the De- 
fendant h with the charge of his shop and 
that the Defendants have misappropriated 
many articles of the said shop and has 
piayed for the recovery of possession of 
those articles and of his wife under the 
decision of SaIi$i*Nispatti Mavdali (Body 
of Ajbitrators) at Manikganj and whereas 
if a case be brought in Court m respect of 
the said matters there is likelihood, of a 
heavy loss being suffered by both the 
parties, you are hereby informed tfyet, you 
■ r 'WU appear before me at JO on 
•day, the 11th Jais^a, , Jhftl© ar- 

; r |ra ngemeujt fpr ; m ‘ : aa^lgmgni 

Ml- 
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« 

thereof, otherwise you will be put to loss 
for nothing* 

Be it mentioned here, that if the De- 
fendants do not put ,in an answer oh the 
aforesaid date, the suit will be decreed on 
the -evidence of the Plaintiff and no ob- 
jection will be allowed thereafter 

Maniktfanj File Privanath Gupla, 

Snltei Bichar | Prenidont 

Mancteli (Initiate) Salisi Xtepatti 

Itastriya Sannti 23-fl Maixlah 

on the back 

List of Property.* 

1 Har Magan Bhadai Cash Rs. 64 

2 Taken by Caban Cash Rs 500 

3. On accounts of 

ornaments . Cash Rs. • 30 

4 . Mangal Karmakar 

Ghatak Cash Rs. 1,000 

6 ' Gold Mohur 1 Rs, 30 

6. Gpbin Bhar on ac- 
count of shop Cash Rs 425 

7. Guru Prosad on ac- 
count of shop Cash Rs 450 

Total — Rs, 2,499 

Portions of this document are in print, 
the remainder is in manuscript, in parti- 
cular the last paragraph from the words 
“Be it mentioned” to “allowed there- 
after,” The Petitioner whose signature 
it bears is the President of what is known 
ns the Soli si Nispatti Bichar Mavdali at 
TYlanikganj, and the charge is that by 
causing it to be served upon the complain- 
ant he committed the offence of which he 
was convicted. 

Two points have been argued upon the 
hearing of the Rule The first is that 
there is no evidence to support the find- 
ings of the lower Courts that the last 
paragraph in manuscript was there 1 when 
the Petitioner signed the notice as to which 
I am pot prepared to hold that there is no 
ievid^nce fa support the inference Which 


the lolwer Courts have drawn in this re- 
spect. 

The other point which is more substan- 
tial is that this notice cannot constitute 
the offence charged. 

Excluding immaterial portions ofl the 
section, criminal intimidation is defined as 
follows : — Whoever threatens another with 
any injury t-o his person, reputation or pro- 
perty with intent to cause 

alarm to that person or to cause that per- 
son to do any act which he is not legally 
hound to do . * . . as the means of 

avoiding the execution of such threat com- 
mits criminal intimidation. 

That the notice in question conforms 
m many respects to the forms used by 
Courts established by law does not admit 
of dispute Expressions used are similar, 
the word “suit” is employed to specify 
the proceedings before this Tiibunal which 
was self-constituted and had no legal 
sanction, and the complainant is required 
to put in an answer winch he was not 
legally bound to do, as the means of avoid- 
ing that “the suit will be decreed on the 
evidence of the Plaintiff’s” which fulfils 
tljc requirements of the section as regards 
intent. 

The question then arises whether that 
# which according to the notice the com- 
plainant could so avoid was injury threa- 
tened to Ins person, reputation or pro- 
poitv. That a decree of a Civil Court 
harms an individual against whom it is 
made in his person, reputation or property 
is a proposition which was not controver- 
ted when T put the questions to the learned 
Vakil for the applicant in the course of 
argument and in nay opinion he rightly 
accepted it as correct, though it might be 
more strictly accurate , to ' say that the 1 
harm is -caused by the prob&hle legal con- 
scqnences t of a / .decree* # 1 Consequently a 
threat of a decree is a throat of harm to 
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an individual in ltis person, reputation or 
property. 

But it in submitted, that this notice 
cannot be construed as a threat of such 
barm as the Tribunal was incompetent to 
execute its decree. That in my judgment 
ib immaterial. The section says nothing 
about the capacity of the person making 
the threat to carry it into execution. 
Were such capacity essential, the threat 
implied in the presentation of an unloaded 
pistol at the head of another would not 
further the commission of the offence of 
criminal intimidation unless the act was 
accompanied by threatening words, which 
would reduce the sectiou to an absurdity. 
Nor does the section say anything about 
the effect upon the person threatened, niad 
whether or not the complainant knew 
that the notice was innocuous is equally 
immaterial. 

Looking at the notice as a whole the 
only inference to be drawn is that it was 
the intention of the Petitioner to cause 
the complainant to think or believe that 
unless he did what the notice required him 
to do, a decree as ordinarily understood 
would be passed against ban and he u <5uld 
become liable to those penalties which are 
the sanctions for decrees made by Courts 
of justice duly constituted by law. No 
other intention can be attributed to the 
use of the forma of expression and words 
employed. The Petitioner therefore 
threatened the complainant with harm in 
his person, reputation or property by 
threatening him with a decree. Under 
sec; 44 of the Indian Penal Code injury 
denotes harm illegally caused. By no 
legal processor means could this Tribunal 
make or give effect to such a decree, as it 
was the intention of the notice to cause the 
complainant to believe would be made if 
he Sailed 'to comply with it. < .Therefore; in 
that ,{&# ^etitjooer,' tlireaiened the 
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plaiuant with such deci.ee, he threatened 
the complainant with harm to be caused 
illegally. 

Upon the facta found by the lower 
Courts I hold that the Petitioner commit- 
ted the offence of criminal intimidation. 
The conviction aud sentence are affirmed 
and the Buie discharged, 

J N. R. Rule discharged. 

PBIVY COUNCIL 

[Appeal fbom Allahabad.] 

Loan Bcokmabteb. 

Loud Atkinson. Bam Gopal Lal, 

Loed Sumneh. Appellant, 

Loan C arson. v. 

Sib John Edge. Mcsammat Aipna 

1922 , Kunwab, 

Heard, 30, June. Respondent. 

Judgment, 30, June. 

Will, proof of— Standard of pi oof. >u to forma- 
lities and as to signatiuc — Inference of genuineness 
of signature from general resemblance, when witnesses 
to signature kept back — Importance of evidence of 
when and how Will found. * 

A Will is one of the most solemn docu- 
ments known to the law. By it a dead 
man entrusts to the living the carrying out 
of his wishes, and as it is impossible that 
he can be called cithlr to deny his sig- 
nature or to explain the circumstances in 
which tt, was attached, it is essential that 
trustworthy and effective evidence should 
be given to establish compliance with the 
necessaty forms of law. 

Where under the law no formalities are 
■ essential and proof of the testators sig- 
nature is all that is . needed , justice re- 
quires, in case of doubt or dispute, that 
the best evidence procurable of that sig- 
nature should be furnished, and an 
attempt to support the* signature by any- 
thing that falls short of this standard it a 
mgtyet which, though it may not 'be fatal, 
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When witnesses are available to prove 
that a man actmlly made a signature, 
any evidence of a general nature to ihe 
effect that the signature appears to be 
genuine is of little worth in the absence 
of the material witnesses. 

The history of a Will, e.g., when: it was 
found, where and by whom, and if it was 
kept back when it should have been pro- 
duced why it teas so kept back, is of the 
most material importance for the purpose 
of determining its validity. 

Tins was an appeal from a judgment 
and decree, dated tlie 28th April 1919, 
of the High Court of Judicature at Allaha- 
bad, which rev erned a judgment and 
decree, dated the 11th March 1916, ot 
the Distiict Judge of Azamgarh 
. The main question on the present ap- 
peal was whethei a Will, dated the 25th 
January 1915, propounded by the Re- 
spondent, AJusnmmat Aipna Kunwar, 
was the last Will and testament of her 
husband, Bubn Bijai Singh, who died on 
the 3rd March 1915. The District Judge, 
who heard and saw the witnesses, found 
“ that the applicant has entirely failed 
to prove that the Will was executed l>v 
Bijai Sirigh," buf the High Court took 
the opposite viewy and granted probate 
of the Will in question. 

The said Babu Bijai Singh owned ron- 
siderable house and zamindary properties 
and resided m the village of Nizamabad 
in the District of 'Azamgarh. He w-as 
about seveuty-four or seventy-live years 
of age at the time ©f his death. He had 
become extremely weak during the last 
threo years of his life on account of an 
attack of paralysis and carbuncle. His 
agnatic relations' on the paternal side, 
that is, the Appellant and his brothers, 
lived ui/tli him in different portions of 
one aud the same house, find looked : aftei* 


him and managed his properties. One 
Ram Bharos, in particular, w r as his gene- 
ral attorney for nearly forty years, and 
managed his estate up to the date of his 
death. He had no child, and liis only 
other relations were the sons of his Bister, 
namely, Jagarnath Singh, Jit Singh, 
Kishen Singh and Baj Bahadur Singh. 
The first (i e . , Jagarnath Singh) alone 
resided in the village of Nizamnbad, but 
the others had long left their native 
villngo — Jit Singh went off to Patna 
where he worked as a ptifari in a Sikh 
temple managed by Baba Makunfi Singli ; 
Kishen Singh had been in Government 
service for over twenty years; and Baj 
Bahadur Singh kept a druggist’s shop at 
Lucknow for over twenty years. 

In the winter of 1915 plague broke out 
in the village of Nizamabad, and the 
reM dents bought shelter in neighbouring 
villages In January 1915, the said 
Babu Bijai Singh went over to his village, 
Ivharauti, where he died on the 3rd 
Mnich 1915. The patwari of the village 
made the report required by the law on 
the 22nd March 1915, and a claim to 
mhtation of name in respect of her hus- 
band’s estate vv£>s made on behalf of the 
Respondent, Aipna Kunwar, on the 
ground of inheritance according to the 
Hindu law. Her claim was signed on 
her behalf “ by the pen of Baj Bahadur 
Smgh, sister's son and karpardaz The 
Respondent's claim to mutation was 
opposed by the Appellant and his brothers 
on the ground that the said Babu Bijai 
Singh had made an oral Will in their 
favour shortly before his death. 

The mutation case was tried by the 
Sub-Divisional Officer of Azamgarh, and 
the issue between the Respondent on the 
one hand and the Appellant and his 
brothers oa tlie other, was whether Babu 
Bijai ;.8ingb died having made an oral 
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Will or not. The three sons of Baba attested by soven witnesses, one of 


Bijai Singh’s sister, namely, Jagarnath 
Singh, Jit Singh and Kishen Smgh, also 
filed a petition of objections in the muta- 
tion case on the 20th April 1915, in 
which they stafod that the Respondent 
was in possession of tlie property of her 
late husband, and that "in case of non- 
entry of the name of the widow of the 
deceased, the names ot these objectors 
may be enteiod with reference to their 
preferential light ” Tlje Respondent 
examined witnesses to prove that she was 
m possession of her husband's estate. 
The Appellant on the other hand examin- 
ed witnesses til support of the oral Will 
of Balm Bijai Smgh 

On the. 7th May 191.7, the said Baj 
Bahadur Smgh was examined in the 
mutation case, and in cross-examination 
he for the fast time stated that Babu 
Bijai Smgh had executed a written Will 
in January 1915, but he did not give any 
material particulars of the alleged Will, 
nor was the Will produced m Court. 
The mutation ease was decided in favour 
of the Respondent on the ground of in- 
heritance, and the order was affirmed on 
appeal by the Commissioner and the 
Board of Revenue, but throughout these 
proceedings the alleged Will was never 
produced. 

On the 20th September 1915, the pre- 
sent application for grant of probate of 
the alleged Will, dated the 25th January 
1915, was made by the Respondent <n* 
on her behalf by the stud Baj Bahadur 
Singh, in the Court of (he District Judge 
of Azamgarb, 

It was stated in the application that 
" before his death the said Babu" Bijai 
Singh executed a Will, dated 25th Janu- 
ary 1015," and the Will was filed in the 
Court, 

jPhe Will was not registered. It was 


whom, namely, Malieshri Dnt Patak, 
filed a petition in the Court of the said 
District Judge of Azamgarb on the 2nd 
October 1915, stating as follows: — 

** In the abo\e case the Petitioner begs 
to state that at least about three months 
ago, Baj Bahadur Singh obtained his 
attestation on a blank paper. Now the 
Petitioner has come to know that he .(Baj 
BfthaduD has had a Will diawn up on 
that paper* and filed it. m Court. The 
Petitioner submits tlmt to his knowledge 
Balm Bijai Singh did not execute any 
Will nor did the Petitioner sign it.” 

Thfec. other attesting witnesses, 
namely, Baeliu Smgh, Jageshar and Kali 
Charan, were not examined. The Re- 
spondent herself did not give evidence 
and one witness Ram Kumar Smgh was 
dead. The witnesses on whom the case 
for the Respondent rested are : (1) Ram 
Ratan Lai. the wnfer of the Will, resi- 
dent. ol Nizamabad; (2) Baba Malcund 
Singh, Mahant of Sikh temples, resident 
of Patna; and (3) Ishar (Parmesbar?) 
Singh, servant of the said Baba Makund 
Smgh, resident of Benares. 

The alleged Will provided for certain 
legacies in favoiu of the temples manag- 
ed or controlled by the witness Baba 
Makund S&igh. It also contained pro- 
visions for establishing a school and 
dedicating the profits of a certain village 
in support of it. All the remaining 
villages, houses and plots belonging to 
the testator were devised to the Respon* 
dent for her life, and on her death to the 
four sons of the testator's sister in equal 
shares. The Appellant and his brothers, 
who were the male reversioners of the 
testator, and who lived with the testator 
and looked after him and managed his 
estate, were completely ignored under 
the terms of the Will, > 
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They accordingly filed a caveat con- 
tending IKnt the Will propounded by the 
Respondent was a forgery. The District 
Judge of Az.amgarh delivered judgment 
on the 11th March 1916, and held “that 
the applicant has entirely failed to prove 
tliat the Will was executed by Bijai 
Singh." His lemarks about the import- 
ant witnesses called by the Respondent 
may -be summanzed as follows :~ 

(1) Baj Bnhndui Singh 

“The patwan'R rcpoit was signed by 
Baj Bahadiu , one of four sister’s sons 
“ Now on Baj Bahadur’s own shewing, 
he knew of the existence of the Will 
before the death of Bijai Singh and he 
had seen and read the Will 1>\ the middle 
of March 1915 

“Ho has been guiltv of the most gross 
prevarication in attempting to explain 
how' he came to sign the patwari’s ic- 
port in token of approval of the recom- 
mendation therein made. . v . . «• The 
applicants thought it necessary to set up 
a fantastic theory of. inheritance ; hut, 
although the other side was insisting on 
the existence of an oral Will, thought it 
unnecessary to take flu* straightforward 
plea that Bijai Singh had executed a 
written Will." 

( 2 ) Ram Ratan Lai 

“ The scribe, Ram Ratan Lad, 
nearly related to or being intimate with 
Baj Bahadur. . . It is clear from thp 

contents of the letters that Ram Ratlin 
tjftl is no mere disinterested scribe of a 
Will hut a dangerous intriguer.'’ 

ftp Baba Mukund Singh and Ifitlx.iv 
Singh, " ' ’ ’ 

“ Makund Rmgh, the nmnager of n 
Sikh temple at Patna, where he ordi- 
narily resides. This man jvrofesses 
lie highly respectable, but i», i 
the judgment, ■ dated the 

5, "passed in connection with the Terit 
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suits instituted by Makund Singh gainst 
Ram Narain and others, dearly shews 
that the man is not above instituting 
false suits and giving false evidence. 

“ He took- with him Ishar Singh, his 
servant, who is the seventh and last 
attesting witness Makund Singh and 
Ishar Singh are the only nvo witnesses 
who have been examined by the applicant, * 

“ There can be no doubt that these 
men have never been to Bijai Singh's 
house • 

“A comparison of the statements of 
these witnesses regarding the house and 
ds am roundings with the plan filed with 
the record, shows that their evidence is 
mere guess woik ” 

Thp said District Judge therefore 
made a decree dismissing the application 
foi projbate with costs, and from that de- 
cree the Respondent appealed to the High 
Court of Judicature at Allahabad, which 
delivered judgment on the 28th April 
1919. 

The learned Judges of the High Court 
staited with the theoiy that Babu Bijai 
Smgli undoubtedly intended to leave a 
Will, and that having regard to that fact 
tlie reasons given by the learned District 
“Judge for discredit iug Ram Ratan Lai 
and Baba Makund Singh were riot suffi- 
ciently cogent. They observed as fol- 
lows:-— 

"The Respondents themselves haves 
alleged that he (the testator) was anxious 
to make a Will, but they say, that he 
made an oral Will and not a Will in 
writing” 

With regard to the witnesses in sup- 
port of the Will they <naid ■ ri 

‘ 'Yhp is Rain Ratan who depones 
that be the WUL ■ JSTe. dens , vk&m 

appear to be a iriari of- very exemplary , 
character, hriid somd of ’ ’ ' ‘ " 
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not Vefy probable, but we have the fact better opportunity than the High Court 


that he swears to the deceased having 
dictated the terms of i lie Will to hint 
and to having signed it aftei the Will was 
written out. Two other witnesses were 
examined, one of whom is Makund King!) 
who is the manager of a Sikh * Kan ghat ' 
at Patna. . * . * The learned Judge dis- 
* believes his evidence mainly on the 
ground that he had a personal motive in 
supporting the Will and that be was to 
gain by the maintenance of the Will. 
This view of the learned Judge is not 
strictly accurate." Uude»r the Will, 
Makund Singh himself bad not to gain 
anything. A giant of Its 40 a year was 
made in favour of the Sangliat ’ of which 
he was the ‘ Malnint ’ This was a very 
small grant and Could not be a sufficient 
motive for Makund King If ,s joining in the 
fabrication of the Will We do not* think 
that there is valid reason l'ox holding that 
Makund Singh is not a true witness.” 

The learned Judges were of opinion 
that the evidence of the handwriting ex- 
pert was not very material because he 
gave very little weight to the faet that 
Bijai Singh was suffering from paralysis 
for nearly 8 years hefoie the date ol‘ the 
Will and concluded : — 

“ Upon a consideration of all the cir- 
cumstances wo do not feel ourselves justi- 
fied in holding that the Will is a fabricat- 
ed document and was not made by Babu 
Bijai Singh.” 

The said High Court therefore allow- 
ed the appeal, set aside the decree of the 
District Judge, and made a decree grant- 
ing' probate of the Will with costs, and 
from that decree the Appellant appealed 
to His Majesty in Council. , 

iL DeGruytket, K. C. and B,. 
Duto fejr. the Appellant (e# i 
ponteadeel that ‘the District Judge 
the witnesses 

uii'r'k ■* \ t „ i . 1 f „ v! ,‘v ’ ciAA . 1 


of deciding on a question of pure fact. 

Their Lordships’ .Irixainsi was deli- 
vered by 

Lord BiCKM\srr.R.--On the 3rd March 
1915, Babu Bijai King li died and on the 
13th Keptembet 1915, Ins widow, who is 
the present Despondent, applied, through 
Baj Bahadm Kingh, as liei attorney, for 
the grant ot* probate ot a (locuinont, dated 
the 25th Jaimaiv 1915, winch purported 
to he the last Will of her deceased hus- 
band 

Objection was taken to the grant by the 
Appellant, one of the- male agnatic rela- 
tions of the deceased and one of lilts > re- 
versioneia in the event of intestacy, on 
the ground that the Will put forward was 
never executed by the deceased but was 
a fabrication and a forgery. Tile learned 
District Judge befhre whom this issue 
was heard decided in favour of the Ap- 
pellant His judgment was reversed by 
the High Court at‘ Allahabad, exercising 
appellate jurisdiction , and hence the 
present appeal. 

The Despondent has not been repie- 
sented befoie their Lordships, and they 
have consequently examined with especial 
care all the evidence m the case, and 
considered all the objections that could bo 
taken to the Appellant’s argument, but 
they are of the opinion that the judgment 
of the High Court .cannot bo supported 
for reasons with which they will proeeed 
to deal. 

The deceased resided in the village of 
Nizamabad, in the District of Azamgarb, 
Ha was about seventy-four years of age 
at the time of his death, and had for some 
abort time previously been in weak health 
' a*»d Afflicted •>, with paralysis. Hia male 
agnatic relations who in the event of in* 

' would inherit: hi».; property, sub* 
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ject to the widow’s estate, lived with him 
in the same compound He had no 
children, and his other relations were the 
four sons of his sister, one of whom wa^ 
Baj Bahadur Singh who had for some 
twenty-four years before the testator's 
death kept a druggist’s shop at Lucknow 
The earliest piece of evidence bearing 
upon the present dispute is that of a man 
called Rameshar Prasad, who is head- 
mnstei of a school at Hardoi.* He stated 
that at a date which the High Court fixed 
at the end of December 1914, though the 
witness lumseli does not specify the exact 
time, lie v\as informed orally by a* man 
named Babu Ala noha r Lai, who was not 
called as a witness, that Babu Bijai Smgh 
wanted to start a school to teach English, 
Hindi, and Mathematics, and asked wit- 
ness to prepare a scheme This he did, 
and sent it to the deceased, who appeals 
to have acknowledged it, but nothing 
further took place The bearing of this* 
evidence upon the dispute is due to the 
fact that the document under considera- 
tion expresses a desire to establish such 
a school and makes * provision for its ex- 
penses ; but this amounts to no more than 
that* a portion of the Will complied with 
what appears to have been a former wislw 
of the deceased, a wish which may well 
have been known to the people who put 
forward the document. There is no fur- 
ther evidence at all with regal’d to the 
matter until the date .when the Will was 
prepared and purports to have been exe- 
cuted, The drawing up of the document 
was undoubtedly done by one Bam Ratan 
Lai. and his evidence is that it Was pre- 
pared on the 25th January. It ii. stated, 
however, that it was executed on the fol- 
lowing day— the 26th— and it purports to 
bear the signature of the deceased affixed 
• in the presence of seven witnessed, It Is 
a Will of substantial length. It contains 


no reference whatever to the male agnatic 
relations of the deceased, but begins by 
a eulogy of his sister’s sons. It then 
provides that a 12-anna share in mauza 
Khairauti, yielding Bs. 500 a year after 
payment of the Government revenue, 
should be dedicated “.for meeting the reli- 
gious expenses incurred an connection 
with Bari Sanghat situate at Niziunabad, 
Durbar of Sri Harmandirji situate in the 
city ot Patna, and Ban Sanghat Rishani 
Kalia situate in the city of Benares, ani 
the temple at Kizamabad which has been 
limit by mv paternal grand-mother.' * 
The next provision is foi the expenses of 
a school where education is to be given 
m English, in the vernacular of the Pro- 
vince, and in the Cnumukhi, by dedicat- 
ing to this object a mauza yielding a pro- 
fit of Bs. 1,200 a year. Tt then declares 
that tile rest of the property should ic- 
main in the possession of the widow, 
with a direction that she should keep any 
oi the nephews — meaning no doubt, 

thoas already named —an whom she relies 
to look after her and the property — and 
give him one-fourth of the property for his 
sei vices, the remaining projierty after 
her death to be divided equally among 
the other three nephews, and it concludes 
with a very specific and detailed account 
of fifteen items of property. Ram 
Ratan JLal alleges that no draft was ever 
made of this Will, but that it was dictate 
ed to him by the deceased at one inter* 
view beginning at four o'clock on the 
25th January, in the presence of Kali 
Charon and Jagediar, whose ntoes ap* 
pear as witnesses. There is no erasure 
or alteration of any kind from beginning 
td end of the whote document. This is* 
in itself a remarkable facl^tbat a man 
stricken with illness, 4s the deceased was, 
should have been able to dictate in dear, 
logical, and even legal form, 4 complete 
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and consecutive Account of all his wishes, 
divided into separate paragraphs, includ- 
ing £ specific enumeration of his whole 
estate, without one single error from 
beginning to end, is a matter which 
arrests attention and provokes comment. 
The proceedings that follow show, in 
their Lordships’ mind, quite clearly that 
that comment is only too well justified. 

According to the Respondent's cose, 
there was no manner of concealment 
about the Will. It was executed on the 
morning of the ‘2fith January, m the pre- 
sence of many people, and attested by 
seven. It would therefore appear there 
was every reason why, upon ft he death 
of Babu Bijai, the Will would have been 
found and instantly put forward for pro- 
bate; but no such proceeding took place. 
The fust step that was taken was an ap- 
plication for the mutation of names with 
legard to the real estate made on behalf 
of the widow by Baj Bahadur Singh, who 
appears. tin oughout as the representative 
of the widow and who, if the disputed 
document were genuine, would doubtless 
be the selected nephew who took one- 
thud of tlte estate, lie asked qn her 
behalf that the property should be 
changed from the namo of the deceased 
to that of las widow who claimed by in- 
heritance, and he signed the patwari’s 
report, dated ■ '112nd March 1915, which 
stated that the nature of the transfer was 
inheritance. To this objection was taken 
on behalf of the male agnatic relations, 
who alleged that there was an oral Will, 
and upon this dispute witnesses were exa- 
mined. The first .witness, who was a 
grandson of the deceased, supported the 
widow’s application, and said that Babu 
Bijai died intestate, and that he would 
have expected to have known had a Will 
been made. So also did another grand- 
son named Hanuman Prasad. Bam 


Ratan Lal was not a witness, but he was 
aware of the, mutation proceedings, and 
made no reference to^tbe Will ; and it was 
only on the 7th May, when Baj Bahadur 
Singh was examined, that the Will was, 
for the first time, mentioned. He then 
states in cross-examination that the de- 
ceased had .made a written Will, and be- 
queathed the whole of the property to 
his widow. His evidence as then given 
is a,s follows : — 

The M imam in at has a right cm account 
of her being tho widow of the deceased. 
Babu Bijai Singh has aho bequeathed the 
whole of Ins property to Musanur.at Aipna 
Kunwar under a Will (‘ wasiat bhi kar daya 
hai’). 1 do not know if (this fact! ib known 
to witnesses also Tho Will is a written 
one.. It has not been /produced. It is not 
here It is with the Mlisanimat The Will 
was executed in January last It was exe- 
cuted at Nizamabad, at the house of Bijai 
Singh 1 do not know exactly as to, who 
were present there I sav everything from 
hearsay I have been told this by the 
Musammat I was not present (at the time 
of execution of the, Will) I have had a 
cursory view of the Will I do not know as 
to who the scribe is ; nor do 1 know the 
names of the witnesses ” 

If the Will was, m fact, in existence 
at this date, and had been seen by Baj 
Bahadur Smgh, ’ it is certainly a most 
extraordinary fact that he nover mention- 
ed it until the hearing; and that then, 
having seen it (though, as he says, only 
Cursorily), he asserted that it conveyed 
the whole of the property to the widow, 
when in truth he w as an important bene- 
ficiary under its terms. 

The Will was* not produced in Court, 
and the mutation proceedings ended by 
mutation being granted to the widow on 
the ground of inheritance. An appeal 
was taken unsuccessfully to the Commis- 
sioner of the Board of Revenue, but still 
the Will w'as not forthcoming. 
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On the 13th September 1915, the Will 
is for the first time introduced' to public 
notice, on the application then made bv 
Baj 13u,hadur Hingh on behalf of the 
widow for its admission to probate. 

Their Lordships pause here in the reci- 
tal of the facts, for the purpose of point- 
ing out what is required for proof of a 
Will, A Will is one of the most solemn 
documents know n to the law. By it a 
dead man entrusts to the living the carry- 
ing out of Ins wishes, and as it is impos- 
sible that he can be called either to deny 
his signature or to explain the circum- 
stances in which it was attached, it is 
essential that trustworthy and effective 
evidence should he ghen to establish 
compliance with the necessary forms of 
law r . In the present instance, no forma- 
lities are essential. Proof of the testa- 
tor’s’ signature is all that is needed; but, 
in ease of doubt or dispute, justice re- 
quites that the best e\idence procurable 
of thai signature should be furnished, and 
an attempt to support the signature by 
anything that fulls slioit of this standard 
is a matter winch, though it may not lie 
fatal, is a actions delect. In the present 
case, as has been stated, seven witnesses 
pui ported to have attested the testator s 
signature. Their signatmes as found on 
the document are these : — 

Bam Kumar Singh. 

Bechu Singh, 

Isliar Singh, manager of Bari Sun- 
ghat, Benares. 

Sri Mahaut, manager of Makund Singh 
Aktvli Sri Harmidar Taklit, Patna. 

Jitgeahor, resident of Surahi. 

. Maheshri But Patak, resident of 
Jamal pur. 

Kali Charan Lonia, resident of Surahi. 

bne of these— Ram Kumar Singh— is 
dead. Maheshri was not called 5, 
indeed, he filed a petition protesting t' 


he had not attested- *A‘s he gave nS evi- 
deuce on oath, the statement in his peti- 
tion cannot be considered, but his ab- 
sence is serious. Of the three other wit- 
nesses, Becjjiu Singh, Jageshar and Kali 
Charan, no one was called, and no ade- 
quate explanation offered of their absence, 
although Ram Rat&n Lai declared the 
Will was actually prepared in the pre- 
sence of the last two , who were conse- 
quently the most important witnesses to' 
the alleged transaction, and one of them, 
Kali Cliaran, actually supported the ap- 
plication for probate with a statement 
that he was one of the attesting witnesses. 
The three witnesses placed before the 
Court were Ram Ratan Lai, Baba 
Makund Singh, and Ishar or Parmeshar 
Singh, the servant of Baba Makund 
Singh. Ram liutan Lai’s statement has 
already been mentioned, and to it, it is 
only necessary to add that, three or four 
days before the appeal from the Collec- 
tor’s order in the mutation case was to 
come up for hearing, he wrote a letter in 
which he sought the good offices of 
Munshi Bibari Lai, who was one of the 
officials in the Board of Revenue, in 
favour of Baj Bahadur Singh, whom be 
described as Ins near friend and patriot. 
The explanation that he gave of these 
letteis is stated by the learned District 
# Judge to be a’ gross absurdity, and with 
that criticism thoir Lordships agree. 
Although thl© learned District Judge 
wlio tried the case did not say in so many 
words that he disbelieved Ram Ratan 
Lai, his judgment can, of course, only 
have proceeded on the fact that he be- 
lieved him to be lying, and tfceir Lord- 
ships see no reason to differ wilb this 
conclusion. , 

The remaining evidence consists of the 
two witnesses that fcpve been mentioned, 
ar4' their uatroducti^fi into tbe etoty •& 
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certainly remarkable. Nobody know 
they were coming, and they had no 
reason whatever to give of their presence, 
except that Baba Makund said he had 
been asked by a letter not produced and 
by a man since dead to go to the deceased 
who wished to consult him about a 
“wakf.” This was twenty or twenty- 
five days before the 25th January They 
were due at Benares on Hie 25th January 
1915, but they were* occupied ihi Court 
that day, and it was, theiefore, impos- 
sible to put them forwaid for witnesses 
of a Will executed on the *25lli They 
say that they attended on the morning 
of the 26th They state that th<*v aim- 
ed early, ihey waited in a mom facing 
a verandah with other people and affixed 
their signatures. Baba Makund says 
that some of the other people theie pre- 
sent also affixed then signatures "Par- 
meshar Singh says no one affixed a sig- 
nature m his presence except Baba 
Makund ; tie adds, however, that 11am 
Batan Lai road out the Will • but this is 
not corroborated by Baba Makund, who 
says the deceased read it, and makes ho 
mention of its being read out by anybody 
The learned Judge who saw them said 
that' he is quite satisfied that these men 
never were at Bijai Bingh’s bouse at all — 
m other words, he thinks the\ were 
telling untruths; and if their evidence is 
not to be trusted, there was no evidence 
at all before the Court on which reliance 
could be placed to prove the execution 
of the Will. Finally, Baj Bahadur Singh 
is called, and he gives evidence totally 
different from that given by him on the 
mutation proceedings. He asserts that 
the deceased told him all the conditions 
of the Will ; that shortly after the death , 
the widow showed him the Will and he 
read it all through and saw the names of 
the witnesses, and took the Will from 


her on the day ot his examination in the 
mutation proceedings. His explanation 
is that the earlier evidence was wrongly 
transcribed by putting the widow’s name 
in place of the deceased as his informant. 
But comparison of the two statements 
shows that this explanation is useless as 
a reason for the discrepancy. This con- 
cludes the evidence for the Respondent, 
and the District Judge rejected it. The 
High Court m differing from his judg- 
ment based their opinion, first on the 
statement wiHi regard to the proposed 
establishment of a .scheme for a school ; 
and, secondly, on the fact that the appli- 
cant widow who put forward the Will 
was injured by its provisions. 

Those considerations lead but a little 
way towards determining whether the 
signature was or was not the signature of 
the dead man ; the point about the scheme 
has been already mentioned, while, so far 
as the widow's position is concerned, it 
should be remembered ’that the whole of 
the proceedings have been taken on her 
behalf by Baj Bahadur, who is a bene- 
ficiary under the alleged Will, and she 
has never at any stage of any of the pro- 
ceedings been personally introduced into 
the matter Although Ram Ratan Lai 
is not regarded by the High Court as a 
parson of character, and his statements 
are said by them not to be probable, they 
appear to accept the fact of his oath as to 
the execution in the face of the disbelief 
of the Judge who saw the witness. They 
regard Makund Singh’s evidence as trust- 
worthy, and think that the learned Judge 
disbelieved ilt on the ground that there 
was a personal motive involved. That 
may have influenced the learned Judge, 
but he was also influenced by the fact 
that in other proceedings Makund Singh 
had been guilty of falsehood, and by the 
inherent improbability of the whole of his 

63 
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story, which does not appear to have been 
sufficiently weighed and considered by 
the High Court. 

The only remaining fact is — and this 
has caused their Lordships some uneasi- 
ness — that the learned Judges of the 
High Court, one of whom has a know- 
ledge of native writing which their Lord- 
ships -do not jKissess, regard the signature 
as good, having compared it with the un- 
doubted specimens of the testaloi's 
writing The answer to this, however, 

is, that no forgeiv ih of the least, value, 
unless it closely resembles the real sig- 
nature , and when witnesses arc avail- 
able to prove that a man actually made 
a signature, any evidence of a* genei.il 
nature to the effect that the signature ap- 
jiears to be genuine is of little wortli m 
tlie absence of the material witnesses 
Rinally, their Lordships are greatly im- 
pressed with 1 his fact — that no evidence 
whatever has been fottl (coming to show 
when this dormndnt was found, when* it 
was found, l>v whom if, was found, m 
why it was that it was Kept hack until 
after the claim b\ the male agnatic i Ca- 
tions was made, and the widow’s evi- 
dence has never been taken nor any ex- 
planation offered of her absence. The 
history of a document such as this is of 
the most material importance tor the ppi- 
pose of determining its validity, and in 
the present case this history is a com- 
plete blank. 

Their Lordships are of opinion that 
there has been no t trustworthy evidence 
to establish the alleged signature of Baku 
Bijai flmgli. There Iras been no ade- 
quate explanation of ,w r liy the witnesses 
were not called who could have proved 

it, and they are forced to the .conclusion 
that the document is not genuine .and 
that this appeal should be allowed with 
costs and the judgment of/kiie district 


Judge restored. They will humbly ad- 
vise Ifis Majesty accordingly. 

Solicitor: Mr. Edward Delgado for 
the Appellant. 

Gr. D. M. Appeal allowed. 

(ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Greaves, J. \ Sewdutbai Nahsakia 

J92I, l v . 

23, July. j T*.ta Sons, Ltd. 

Indian Arbitration Act (IX of 1899), sec, 10 — 
Pan a of an umpire to it ate a special case for 
opinion of Court y whether compulsory— Intro ent x ij 
may hr atvanM^ after date of an a id. 

Where in a reference In arbitration 
under the Indian Arbitration Act, one of 
the parties ashed the umpire to state a 
special case for the opinion of the Court 
under see JO of the said Act on the con- 
struction of a certain clause in the con- 
tract m question and the umptie refused 
to do s 'n and made his award: 

Held —That it was in the discretion of 
the urn fine to refuse lo siatt a special 
tasc fot the opinion oj Hu Court and to 
decide Liu * point of law lumsdj and that 
his ictusal did not amount to miscon- 
duct 

Sec, 7 of the Arbitration Act , 1880, ft 2 
and 1)8 Viet c. 10, and Russell on Award 
and Arbitration , H)th Ed., p 17ft, referred 
to. 

Where the umpire awarded damages 
as also interest thereon until payment ; 

Held—- That he was not entitled to 
award inter est subsequent to the date of 
the award and that the award should be 
remitted to him for reconsideration, 

Tn re : Morpbkt r ( 7) followed. 

The facts the case will appear from 
the judgment, , , 

Mr , JB, L, Mitter gtnd Mr* 8 . Af. 
Bmperjee, . Coutypel,, (Soft, Bew- 

4«trai MatBMffa. ’ j, t , , , ; , 
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Sewdutrai N^saria v. Tata Sons, JjtoJ 

Mr, N. J V Sathar and Mr S. M. Bose, 
Counsel, api>eartsd for Tnta Sous, Ld 

« 

The Judgment of the CouiiT was as 
follows : — 

Gheavks, X. — This is an application 
on behalf, of Sewdutrai Narsaiia to soft- 
aside an awaul of an umpire, dated the 
11th dune 1921, awarding that Messrs. 
Sewdutrai Nairsaria should pay to Messrs 
Tata Sons a sum of Rs 16,320 together 
with interest at 8 per cent pel annum 
from the 13th November 1920 until date 
of payment. 

Various grounds are sel out in the 
notice of motion hut the following only 
woio urged before me, namely, (1) that 
flic umpire was guilty of misconduct in 
acting as he did and m icf'uing to hear 
eudenee and ill lefusmg to state* a cam* 
for the opinion of the Co-uit, (2) in 
awarding interest on damage's. 

So far as ( 1 ) is concerned, the ical 
question turns on whether the umpire 
was hound at the inquest of Sewdutrai 
Narsaiia to state a case foi the opinion 
of the Comt on the coustiuetion of cl 
3 of the contract between the parties. 
If lie was not so bound, then it was open 
to him to construe the clause for himself 
and in the view he took of the clause the 
evidence which the applicants desned to 
adduce was inadmissible. The submis- 
sion to arbitration is contained in cl, 17 
of the contract and thereby any dispute 
was to be settled by arbitration as there- 
in mentioned. The pow r er of an umpire 
under* the Indian Arbitration Act to state 
a special case is contained in sec. 10 cf 
the Act* whereby it is provided that an 
umpire shall, unless a different inten- 
tion i0 expressed; have power to state a 
special case for the opinion of the Court 
on any ^stion of law involved. Sec, 7 


pf the Enghali Act is practically , the 
same and m Russell on Arbitration and 
Award, 10th Ed , p, 17f> it is statod 
that this power is merely permissive and 
enabling and not compulsory, and refer- 
ence is made to two cases-— Halloway 
v. Franas (l) and Gibbon v Parker (2), 
decided under sec. *1 of the Common Lifw 
Eroccduie Act, 1854, In Wood v. 
Hotham (3), it was held that a clause 
giving an arbitrator libertv, at the re- 
quest of the parties, to laise any point of 
law for the opinion of the Court was 
merely enabling and not compulsory and 
that it did not involve the obligation to 
state a case Miller v Slurttletroiih 
(4) is to the same effect an also Ihujuley 
v Jl larkwicl (5) The English Act con- 
tains a section (sec 19) which ih not in 
the Indian Act, empowering an uibitra- 
tor or mnpne at am stage of the pro- 
ceeding to state in the loim ot a special 
case for the opining of the Com l any 
question of law unsmg in the course of 
the reference and the section further pro- 
vides that lie shall £k> »o if directed by 
the Court. Under this section if the 
umpire, when asked by a party to the in- 
ference to state a special case, refuses, 
he is bound at the request of the party 
asking for the special case to be stated 
to* give time to enable the paity to apply 
to the Court and if he refuses to do so, 
he is guilty of misconduct In the ab- 
sence of such a clause as cl. 19, the party, 
who asks the umpire to state a special 
case and is refused, •should on such re- 
fusal apply to the Court forthwith to re- 
voke the submission. If he does not do 
this, it is, 1 think, too late to come to the 

U) nan. k. s, S59US6D 

m 5 I* T, 584 (1802). 

• 1 1 , (0) 5 if. <& W.JS74 0839), v 

, 1 > i4) 7 c» », W38 <14**9;, ,f. •'* .\ , 

‘d \ ,<& mu 1 ' ‘ 
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Cour£ when the reference is concluded 
and an award has been made against him. 

In the result I think under the cir- 
cumstances it was in the discretion of 
the umpire to refuse to state a special 
case and to decide the point of law him- 
self, and his refusal does not amount to 
misconduct. 

So far as the award is concerned, there 
is, 1 think, on this point no error of law 
on the face oi the award which would 
justify the mtei feience qf the Court. 

So iar as the second point is concern- 
ed, it ib stated in Russell ut supra , p. 450 
that mtei est may be allowed by an arbi- 
trator m cases where the Court would 
not give it and leleience is made 1o 
In re . Badger (6b but m In ie . 
Morphctl (7), it was held that an aibi- 
trator cannot awaid the payment of in- 
teiest subsequent to the date of the awaid 
unless the submission expiessly gave Lnm 
power to do so., In llie present case the 
arbitrator ha*- awarded Us. 10,320 as 
damages togeth*i with luteiest at 8 per 
cent, from the J3tli iso \ ember 1920 (the 
date of the bleach) until payment He 
could of comae have awarded as part of 
the damages an additional sum repre- 
senting accoiding to computation the 
interest irom 13th November 1920 to the 
date of lus award, treating this as 'part 
of the damages although it is not usual 
to award interest on damages ; but this he 
has not done and in any case I do not 
Hunk that he w*»s entitled to award in- 
terest after the date of his award, so 1 
remit the matter to the arbitrator in 
order that be may reconsider his award 
in the light of these remarks. 

No order as to the costs of the motion. 

Messrs . Pugh & Co Solicitors for 
Sewdutrai Narsaria 

e 

(6) 2 B. & A. 691(1610). 
l7> 14 h. J. Q. B, 2S« (1846). 


Messrs. Fox and Mondal, Solicitors for 
Tata Sons, Ld. 

P. K. C. 
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[CIVIL APPELLATE JURISDICTION.! 
Appeal from Appellate Decree 
No. 2430 of 1920. 


Mookerjee, J. 
Obotzner, J. 
1922, 

Heaid, 12, July. 
Judgment, 

13, July. 


Annada Ohara s Sil 
and anr., Defendants, 
Appellants, 
v . 

Hargobinda Sil and 
ore , Plaintiffs, 
Respondents. 


Evidence Act (I oi IS?*), if or. U'J, oral evidence 
to show that the consideration for a conveyance was 
mo/e than the snm ) rated m the deed, admissibility 
of — A party , if competent to p/ove that he had com- 
mitted a Jraial— A party , if can be pe/ nutted to 
establish a case which is cont/a/y to his pleadings. 


In a mortgage suit the Plaintiffs set 
up a conveyance, the consideration for 
which was stated in the plaint to be 
Its 3,000 . The Defendants alleged that 
the sale had been effected not for 
lls. 3,000 but for Bs . 2,000, and the con - 
btyance, when produced , showed that 
the consideration was Rs . 2,000. The 
Plaintiffs thereupon asked for leave to 
amend the plaint, which being refused , 
they adduced oral evidence to show that 
although the conveyance recited the con - 
sidcration as Bs . 2,000 , the actual con- 
sideration was Rs . 3J000: 


Held — That while want or failure or 
difference in hind of the consideration 
may be proved t evidence to vary the 
amount of consideration in a registered 
sale-deed ts inadmissible . If such a 
course we%e permissible the protection 
afforded by sec. 92 of the Evidence Act 
would be completely nullified . 

AumAAiJyffi v, XiAMA Krishna Ivlh 
(10) followed, 

, ' (10J I. L. ft. as M&a, 5H 11013'. 
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AOIIAL RAM V liAJA KAZIM IloSBAlK 
J\HAi\ (11), HANIEUNNISSA V. PAlSSCIN- 
Nisb\ (12) and Gocal Singh v. Laloo 
Lall (13) referred to. * 

That the Plaintiff could not he permit- 
led io contradict the statement m the con- 
veyance, as thereby he would be per- 
mitted to prove that he had violated the 
law and committed a fraud upon the 
revenues of the country A party cannot 
come into Court with ftaud on his bps 
and ash for a relic ] , as to such the Court? 
of fustier arc not open. 

(iREuoky r HawoiIth (11) refeued lo- 
Held I tiri hex — That the 2 > ar tics should 
not be permitted to (hpait from their 
deeds and to establish a < as a which is 
contrail} to their plcadtini > s A recovery , 

if had , must be secundum allegata and 
must b(' (/rounded upon jaets which arc 
an'n ed m the complaint and not upon 
those which are denied The determin- 
ation in a ease should be founded upon a 
ease athei to be found in the pleadings 
or mi ohed m and consistent ivith the 
ease thereby made . 

Ills hen Chandra Sin eh v 9 Shamy 
Churn Bhutto (1), AIylapokk Jyasawmy 
Moodmar v Ieo Kw (2). Malraju 
liAKHHAll VHNKAYAMMV HOW V VfiNKATA- 
dri Ai>i>a Row (3), Naiudipendka Mukkb- 

JEEP. 1\1 \1>M * SUDAN M AN DAL (i I Vnd 

other cases referred to 

This was an appeal horn a decision of 
NY \ Son ion, Ks<| , District. Judge, 
il) llM l A 7 (ISM) 

(2) L. R 14 I. A. 168 8 a. I. L, R U Cal. 
801 (1887) 

(8) 25 C. W. N. 054 8, c. 38 0 L J. 171 
* (P. C ) M920V 

(4) 18 0. W. N, 478(1912) 

(11) h. R. 32 I. A. 113 : s. c. J. L. R. 27 All. 
271*9 0. W.N. 477(1906). 

U2) 1. U R. 33 All. 340 : 8, i\ 16 C W. N, 621 
(P.O.MIBH). 

(13) 10 0. L, J. 27 (1909). 

(14) 2ft California 622 at p. 657, 


Chittagong* dated the 8th September 
1920, leveihing that oi JLJabu iNarayan 
Chandra (lho.se, Muusil, Chittagong, 
dated the 2()th ^November 1919. 

The material facts of the case are as 
follows —The I Mam tiffs and the De- 
fendants were partneis m a paddy busi- 
ness at Akyab. The plaint stated that 
the Defendants purchased the shares of 
(he Plaintiffs for Rs. 3,000, of which 
Us J ,500 was paid in cash, Its. 400 by 
a boat and lor the balance two bonds for 
Hs 300 and Rs 800 weic executed 
Plaintiffs (nought the present fault to en- 
force the inoitgage bond for Rs. 800. 
riie Defendants pleaded that the debt 
had been satisfied and that the sale had 
been (dice tod not for its. 3,000, but lor 
Kh 2,900. The conveyance, when pro- 
duced, showed that ihe consideration toi 
the sale was 1 !h 2,000 as alleged by fhe 
Defendants and not Rs 3,000 as alleged 
by the Plan it ills Theieupon the Plain- 
tiffs asked lor leave to amend the plaint, 
which was, howevei, xefused. When 
the Plaintiff's tailed to obtain an amend- 
ment of the plaint, so as to bring their 
case mlo harmony with the statement m 
the conveyance,* they adduced evidence in 
contradiction to the statement m the con- 
\eyunce, namely, to show by oral evidence 
that although the conveyance recited the 
consideration as Rs. 2,000 the actual 
consideration was Rs. 3,000, and that it 
was deliberately stated to be Rs ‘2,000, 
because they were unable to procure a 
stamp-paper of the proper value. The 
Court of first instance dismissed the suit. 
Upon appeal the District Judge reversed 
that decision and decreed the claim m 
full. Against this decree the Defendants 
preferred the present second appeal to the 
High Court. 1 

Babu Chandra Sehhar Sey, (with Babus 
Dumkamth Ohahrabarty and Pramdtha 
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Nath Hanerjee) for the Appellants. — 
I submil three questions of law arise 
in this appeal Firstly , the JPlain- 
fcifla ought not to have been pei- 
imtted to prove a new case at the trial 
inconsistent with the pleadings. Plain- 
tilin' case was based on the allegation 
that the consideration for the sale-deed 
vyas Es. 8,000 but during tnal they wanted 
to prove something else. Refers to 
F short Chandra Singh y Shama Churn 
Bhutto tl). Secondly , the Plaintiffs aie 
not entitled to prove by oral* evidence 
that the consideration for the sale-deed 
was not the amount of Es 2,000 as stated 
m the said deed, but Es. 3,000. Sec. 92 
of the Evidence Act is a bat. Eo Oral 
evidence is admissible to vary the terms 
of a registered contract The price speci- 
fied m the sale-deed is one of its essen- 
tial leans. Helm to 'Idityam Iyer v. 
llama Krishna lycr < 1 0) The cases ot 
Lain Achal Ham \ Baja Kazim Hossum 
Khan (11) and (loyal S*tn<jh v IjiIoo Lull 
(13) tore distinguishable The lasll case 
relates to mode ot satisfaction of a debt. 
The lower Appellate Coilrt erred in law 
in relying on evidence admitted in con- 
travention of the provisions of sec. 92 of 
the Evidence Act Thirdly , on the 
Plaintiffs’ own shewing they committed a 
fraud Upon the revenue of the country. A 
suit based on fraud is not maintainable. 

Babu Sarat Chandra Boy Chotcdhury 
(with Babu hlnpcndra Nath Das) for 
the Eespondents.—This appeal is con- 
cluded bv findings of fact arrived at by 
the Court of Appeal below. The ques- 
tion raised before the District Judge was 
as to whether there was payment or not. 

U) H M. I. A . T (18601. 

(10) T. L. n, 38 Mad. 6 U <19181. 

(11) Is. R. 82 X. A, X18 : *« c* 1 1* % $ Alb 

27i; 9c. w. w.mnmi 11 

(13) 10 0. hi J. 27 (1909). > 


The District Judge disbelieved the |jlea 
of payment, and that is a finding of fact. 
The District Judge’s 1 decision on the 
other point was obiter dictum and as 
such no question of law arises in this ap- 
peal. 

T submit that oral evidence is admis- 
sible to explain the terms of a registered 
contract. The consideration btated m 
(he sale-deed was not the real considera- 
tion. Tim can be proved by oral evi- 
dence Sec 92 of the Evidence Act is 
not a bar. Holers to 0 opal Singh v. 
Laloo Lall (13). If it is permissible to 
shew that the actual consideration is 
dilleienf from what is mentioned in the 
deed, I submit oral evidence is permissible 
hi prove what icallv was the amount of 
consideiation foi the sale deed. 

There his been no variance between 
pleading and proof. Plaintiffs’ case at 
the trial was not inconsistent with the 
case set up in the plaint If anyone corn* 
nutted fiaud it was the Detendunt be- 
cause generally the stamp duty is paid by 

(he vendee. 

* 

The Judgment ok the Poukt was as 
lollows : — 

This is an appeal by the Defendants in 
,1 suit to enforce a mortgage executed by 
tfiem on the 22nd .December 1916 in 
lavoui of the Plaintiffs to secure a loan 
ol Us. 800. The Plaintiffs alleged that 
nothing had been paid on the mortgage 
and according to the terms thereof they 
claimed Us. 1,071 The Defendants 
pleaded that the debt had been satisfied 
and the claim was unfounded. The 
Court of first instance dismissed the suit, 
upon appeal the District Judge reversed 
that decision and decreed the claim in 
full with interest frot&r the date of suit 
to the date of judgment. Tn their plaint 
;i3i ioo.L.j.sJam 
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the Plaintiffs allege that the mortgage 
hdM was part of a transaction which took 
place between the parties on the 22nd 
December 1916. The Plaintiffs and the 
Defendants were partners in a paddy 
business at Akyab. The Defendants, it 
is alleged, fixed the price of the share of 
1 he Plaintiff in the busmen at Rs 3,000 
and pu i chased that share for the sum. 
The Defendants paid Jls 1,500 in cash, 
Rs. 400 by a boat and tor the balance of 
Its 1,100 executed two bonds for Rs. 300 
and 1L, 800 icspeetivelv A trot ding to 
the Plaintiffs, the bond tor Rs. 300 has 
been satisfied, but nothing has been paid 
on the bond for Rs 800 The Defend- 
ants alleged that the sale had been effect- 
ed not for Rs 3,000 but Rs ‘2,000, 
that Rs 500 had been paid m cash and 
that for the balance two bonds had been 
executed foi Rs 300 and Rs. 800 re- 
spectively Tlu»\ furthei pleaded that 
both the bond* had been satisfied. The 
conveyance, when produced, showed that 
the consideration foi t he sale was 
Rs. 2,<KJ() as alleged by the Defendants 
and not Rs 3,000 as alleged by tilt* Plain- 
tiffs, This placed the Plaintiffs m a 
situation of considerable embarrassment 
and they asked for leave to amend the 
plaint. This application was refused. 
There was consequently an obvious vari* 
ance between the pleadings and the 
proof. If in these circumstances, the 
Plaintiffs piocecdod with their case on 
the basis mentioned in the plaint, they 
would contravene a well-known rule of 
law repeatedly affirmed bv the Judicial 
Committee* by hord Wesfbnry in Eshcn 
Chqndra Singh v, Sham a Churn Bhutto 
(1), by Hi r Barnes Peacock in Mylapore 
Jyamwmy Mopdlmr v Yco Kay (2) and 


him. a.* tim\ 

i (9) 1+ $. 14 I. A* IW : ft c, I. U % H 6*J. 

m <*«*>♦ - , ' \\x& 


by Sir liAwrencc Jenkins in Malraju 
Lakshmi Venkayamma Row v, Venkata* 
d/ri Appa Row (3). The principle is 
well established, namely, that the deter* 
ruinations in a case should be founded 
upon a case either to be found in the 
pleadings or involved m and consistent 
with the case thereby made; and it has 
been applied recently m this Court in the 
case of Nabadipendra Mukcrjee v. Madhu - 
sudan Mandal (4), \V J Rees v. John 
Yomiq (5), (l opal hnslina Sil v Abdul 
Stunud (0 and Sah.sh Ch. Ohoae v. Kali - 
dust ] hisi (7) No doubt, as explained by 
Viscount Haldane in Ilaji Umar Abdur 
Rahunau v. Gustadp Umcderp Cooper 
f8V and by Lord Dunetlm in Motabhoy 
Mulla Kssabhoy y Mulp llaridas (9), 
the rule should not be applied in an 
abstract way regardless of the circum- 
stances of the case But, when the 
Plaintiffs had failed to obtain an amend- 
ment ol the plaint so as to bring their 
case into harmony with the statement in 
the conveyance, the only course open to 
them was to make an attempt to adduce 
evidence in contradiction to the state- 
ment m the conveyance, namely, to show 
by oral evidence ’that although the con- 
veyance recited the considerations as 
Rs. 2,001) the actual consideration was 
Rs 3,000 Tins they did notwithstand- 
ing the protest of the Defendants. Con- 
sequently two questions arise, namely, 
firsL whether it was permissible to the 
Plaintiffs in view of the provisions of 

(ft) 25 0. W. N 654 t a. c. S3 O. L, J. Ill 
C > iiwni, 

14) ISO. W V. 473 (19)2 
<51 34 0. L. J. 178(1920 
(61 34 0. U. 319(1931) 

{i > 34 0, L. J. 629 (1921). 

&«) 20 O. W. H, 397 ( 1 \ 04 O0tel* ( 

(9) L» B« 40, 1* A« ; ft. t\ 1* IS. 08 Bom. 

t mul%m Jft Jr*, 
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Bee. 92 of the Evidence Act to contradict 
the term 8 of the conveyance, and, 
secondly, whether it was competent to 
them to prove that they had committed 
a fraud upon the revenues of the country 
Ah regards the first point, it has been 
pointed out by the Madras High Court 
in \(htyam Iyer v Rama Nashua Iyer 
HO) that while wan! or failure or differ- 
ence in kind of Die consideration may be 
]> roved, evidence to vary the amoupfc of 
consideration in a registered sale-deed 
is inadmissible 1 This position is not in- 
consistent with fbe decisions of the 
•Judicial Committee m Lola Achat Ram 
v Raja Kazan Hossam Khan (11) and 
Ilamfunhissa v. Faizunnisw (12), which 
affirmed the proposition ihni if is op< n 
to the parties to prove l>v oral evidence 
Hint the actual consideration was differ- 
ent from what v\as mentioned m the deed 
nr t hat there was no eonsideiation for 
the deed. This vievj was approved by 
this Coint in the ease of Gopal Singh v 
Laloo Lull (13) Theie can be little 
doubt that the view takeji by ih<* Madras 
High Court in -1 chtyam Iyer v. Rama 
Krishna (10) is well-founded on principle 
To take an illustration, suppose a mort- 
gage bond had been executed for 
Ks. 3,000. Would it be competent to 
the mortgagee who instituted a suit to en- 
force the security for Rs. 1 ,000 to prove 
by oral evidence that the real considera- 
tion was not Eh 1,000 as stated in the 
bond but Rs 5,000^ If such a course 
were permissible the protection intended 
by the legislature to be afforded by the 
adoption of the rule embodied in sec. 92 

(10) I. L. E. S8 Mad. 614 11913). 

Ul) L. E. 32 I. A. 118 : «. 0. L h. E, 2 1 All. 
271 ; 9 0, W. N, 477 (1005). 

(12) 1. 1*. E. 83 All. 84A; a. c. 16 C; W, N, 
62UP, O.) U9Al) r * , 

(18) 10 Oi tii J, 27 (1909), 


of the Evidence Act would be completely 
nullified. Hl 

As regards the second point, there can 
he no doubt that if the Plaintiffs are per- 
mitted fo prove their allegation that the 
conveyance was not for Its. 2,000 but for 
Its 8,000, they will have to establish 
Hut they have committed a fraud upon 
the tevenues of (he count? v If the con- 
\ ova nee had been for Its. 3,000, the 
slump dut.v payable would have been 
Rs 30 Their allegation is that although 
tin 1 eonsideia(ion was Rs 3,000 it was 
deliberately stated to be Rs 2,000 be- 
e.mse thev w ei o unable io piocure a 
stamp-paper of flic pioper value This 
slon has been disbelieved by both the 
('units below Tn such circumstances, 
if they ate now permitted to contradict 
i be sfatenunt m the conveyance tliov 
would only be permitted to allege that 
lh»v luxe violated the law Under these 
< in iimstanees the pnriciple applies that 
a pai I v cannot come into Court with 
baud on his lips and ask for a relief, as 
to such the Courts of justice are not 
open; see the observations of Sanderson, 
C J , in Gregory v Haworth (14), where 
a similar attempt was made. In the 
same case, it was pointed out that the 
parties should not be permitted to depart 
ff irom these deeds and io establish a case 
which is contrary to their pleadings. 
This cannot be allowed without a gross 
violation of the rule which requires that 
the allegations of the complaint, the evi- 
dence and the findings should correspond 
in legal intent. The averment, the proof 
and the finding should harmonise and 
proceed upon the same theory, each 
pointing with logical distinctness to the 
same result. A recovery, if had, must 
be sectmdum aHe0ta and must be 
grounded upon facts which are averred in 
«4) is vmmfy p. 
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the complaint and not upon those winch 
are denied. 

We are consequently of opinion that 
the case has not been approached from 
the right point of view by the District 
Judge The rights of the parties must 
be determined on the assumption that 
the statements m the conveyance are 
tnie. The result is that this appeal is 
allowed, the decree of the District Judge 
‘Net asuD Ui'l f'o eo^c ’ emitted to him 
for reconsideration The costs ol this 
iippcil \m!i nbule Ihe icsub 

Appeal allow* (l, 

J. N R. Case remanded 

H C. S. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Djcorke 
No. 1974 of 1920 

Surfndra Nath 
Rome and ors.. Plain- 
titP, Appellants 
v. 

ltAGFinNATfl DUT # T 
and ors , Defendants, 
Respondents. 

Cinl Procedure Code (Act V of 1908 ), Or. ^ 7 , 
rr. 11 , SI — Judgment of lower Appellate (* onrt 
dismissing appeal svmmardg, what it should con- 
tain. " 

The dismissal of an appeal under Or. 
41, r, 11 of the Civil Procedure Code , by 
a Court whose decision may be subject of 
an appeal docs not relieve the Appellate 
Court from, the necessity of tvritmcj a 
judgment which , however , need not be a 
long one . l$ut the judgment , whatever 
it is, should show the points raised t the 
decision upon those points and the 
reasons for the decision . 

Rani Deka t>„ Rbaja Nath Saikia (lb 
Rakhal Chunbeb Tewari v . Batinbba 

(tj L U R. afr Cal 07 (lBm 


Deb TUr (2) and Paciii Dasst v. 13ala 
Das (3) referred to. 

This was an appeal preferred on the 
4t ] > of August 1920 against the decree of 
J. W Nelson, Esq , Additional District 
Judge of Howrah in Zillah Hoogly, dated 
the 28th of July 1920, affirming the de^ 
cree of Babu Natabehau Ghosh, Munsif, 
9 atd Court at ITovviah. dated the 17tli of 
June 1920. 

lu the suit out of which this appeal 
irro^c, tin; Phmilifl'.s alleged that they 
were the owuoiS ol a market and thc> 
uilegrd vanous arts, by llir puneipal De- 
fendants who had sot up a rival market 
on a neighbouring piece of land and the 
other Defendants who were assisting 
them, of interference with and besetting 
of persons who wanted to come to the 
Plaintiffs’ market for sale of articles of 
various kinds, thus causing damage (o 
the Plaintiff s who j n conKO(|nem:e prayed 
for damages nod injunction The amt 
having been dismissed b \ the tual Court, 
the Plaintiffs preferred an appeal whrch 
was put up by the * District Judge for 
hearing under Or 41 , r 11 and summari- 
ly dismrssed Hence ’this second appeal 

Habits Ram Chandra Ma-jumdar and 
Nagendra Nath Ghosh for the Appellants. 

. Babu s Brayi Lai Chalcrabarty , Haren- 
dra Nath Sarbadhikari and (lour Mohan 
Dull for the Respondents 

The Judgment of the Court was as 
follows . — , 

The judgment of the lower Appellate 
Court in this ease runs as follows •— 
“ Heard Vakil. The appeal rs summarily 
dismissed ” Although we have heard a 
brave and courageous argument in support 
of this judgment, we have no hesitation 
’ in coming to the conclusion that the 
(2) 5 0. U 3. 34S ttDoei. 

<3? lil a W. H. 1031 (19091, 


0. (' Qbosf, J 
Panton, J. 
1923, 

16, January 


64 
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terms of the judgment are not in accord- 
ance with the interpretation which has 
been placed on Or, 41, r. 11, C, P. C., by 
tins (knut [see in this connection the 
cases of Rani Deha v. Braja Nath Saikia 
( 1 } and llalhal Chumh r Tewari y. Satin' 
<lra Deb Uai (2) and the judgment of Mr. 
Justice Richardson m the case of Pachi 
Da* si v. Bala Das (3V|. As has been 
pointed out m these cases the dismissal 
of an appeal tinder Or. 41, r. 11, C. P 
C , bv a Court whose decision may be 
the subject of an appeal does not relieve 
the Count fioin the necessity of writing 
a judgment which, however, need not he 
a long one But the judgment, Whatever 
it ib, should show the points mised, the 
decision upon those points and the reasons 
h>r the division Fn the circumstances, 
which 1 1 a ve happened in this case, we 
must sot aside the decision of the lower 
Appellate Court, dated the 28th Jnlv 
1020, and lom.wuf the case m order 1 li«i t 


t CIVIL APPELLATE JURISDIOflONJ 
Appeal vbok Appellate Decree 
No. 2929 of 1920. 


Ohattkbjea, J. 
Coming, J. 

1922, 

Heard, 1 2 aud 
13, December. 
Judgment, 

13, December 


Ananoamotee Dkbi 
and ors., Plaintiffs, 
Appellants, 
v. 

Saudamini Debta, 
Defendant, Respondent 


Interest at unusual and exorbitant rats under a 
kftbuliyat executed before the passing of the Bengal 
Tenancy Act, tf \illowable— Exorbitant interest , if 
one of the ordinary incidents oj tenancy . 

In a kabulivat cxciuled by a raiyai in 
/N<S';? before the parsing o/ the Bcnqul 
Tenancy Act, there was a stipulation foi 
payment ot interest at the rate of 7b per 
cent . pet annum on overdue instalment * 
of rent The holding was sold for arrears 
of rent but the sale proclamation did not 
specify the interest payable on rents in 
arrears . 


the appeal bfote the lowei Appellate 
C'omt ma\ be disposed of piopoilv and m 
accordance >\ it 1 1 law 

Our athmlion has been drawn to I lie 
faet that the appeal to this Couit lias 
been abandoned as against Defendant 
No 8 The learned Vakil fot the "Respon- 
dents also draws our attention to the fact 
that Defendants Nos 3 and 7 are dead 
It will be open to the Defendants to take 
«uch objections, as they may be advised, 
when the appeal is re-heard by the lower 
Appellate Court • 

The appeal is allowed and the Appel- 
lants are entitled to the costs of Ibis 
appeal 
‘ N. a 

nn h w. an £7 ns<*7i J 

12) fi 0, L. I iUfl fl&CWH, y \ t 

ipo is c. w n. torn 


Held— That the kabulivat having been 
ct rented be}otc the passing of the 
BVnqnl Tenancy let, the provisions 
of set . I >7 are not applicable to ttu 
ease and , as a purchaser at the rent sale, 
the Defendant purchased it with the ordi- 
nary incidents of a tenancy . But a 
stipulation for payment of interest at an 
unusual and exorbitant rale cannot be 
supposed to be an incident of a tenancy 
which would attach to it even after a sale 
for arrears of rent. 

Kali Natjt 8b n p. Troimkhya Nath 
Ray H) and Deenoayal PkamaniCK p. 
JrooKSHCR Roy (2) and several other 
eases refer fed to . 

This was an appeal preferred 00 the 
2nd December 1920 against a decree of 
M. C. admit} Esq., District Judge, 

(ii l i*. r. sm* c*i nix i: *. o. a a m 

‘ ' Jf?m ' 

m i itosk. m* 2 Uy 8i am 



V*6. xxmj THB OXLCUTTi;: WBBKLY NOTES. 503 


AkANDAMOYKB DEB! V. SA00AWNI DEBT*. 

Zillah Buqkerganj, dated the 25th Septem- 
ber 1920, modifying the decree of Babu 
Churn Chundia Boro, Additional Munsif of 
Pirojpur, dated the 30th July 1919 

The Piamtiffs-Appellants brought a suit 
for arrears of rent against tho Defendant- 
Respondent, who was a purchaser of tho 
holding at a sale for an ears of lent held 
at the instance of the landlord In the 
kabtihyat executed by the original tenant 
in 1882 before the passing of the Bengal 
Tenancy Act, there was a stipulalion for 
payment of interest on oveidue instal- 
ments at the rate of 7& per cent, per 
annum, and on the strength of that 
stipulation the landlord claimed interest 
at that jute on the arreuis ot lent The 
Cotut ol A))peal below held that inleiosi 
at 75 pci cent. was an unusual and e\oi- 
bitant rate and that it was an unconscion- 
able bargain at its inception It accord- 
ingly allowed simple interest at 12J per 
cent, per annum. The Plaintiff there- 
upon preferred the piesent second appeal 
to the High (hurt. 

Dr. Sarat Ch . Basal i and Babu Bepm 
Ch. Bose for the Appellants. • 

Babu s Brojolal Ghakrabartty and Susil 
Kumar Bose for the Respondent. 

The Judgment of the Court was as 
follows : — 

The only question involved in this ap- 
peal is whether the Plaintiff landlord is 
entitled to interest on overdue instal- 
ments at the rate of 75 per cent, per’ 
annum. 

The (hurt of Appeal below liah found 
that interest 75 per cent,, is an unusual 
and exorbitant rate and that it was an 
unconscionable bargain at its inception* 

It accordingly allowed simple interest at 
12| per cent, per anmtim 

The Plaintiff has appealed to this Court 
and! it, it* contended that as tho kabuliyat x ^ v ‘ 4 


was executed *in May 1882 before the 
passing of the Bengal Tenancy Act, the 
Defendant is liable to pay interest at the 
rate stipulated m it. 

No doubt, the hahuhyat having been 
executed pnoi to the passing of the Ben- 
gal Tenancy Act, (he piovisionsof sec. fi7 
are not applicable to the case; but the 
Defendant pm chased the holding at a sale 
for arrears of rent held at the instance of 
the landlord, the Ida ini iff As a pur- 
chaser at the renf sale, the Defendant 
purchased it* with the ordinary incidents 
of a tenancy. 

Tt was pointed out by Banerji, J., in 
the case of Kali Nath Sen v Troilakhya 
N<ith Bay (1) (hat “si stipulation for the 
payment of inteiest at an unusual and 
exuihitant rale cannot be supposed to be 
an incident of a tenancy which would 
attach to it even after a sale for an cars 
of lent,” and again “ (he distinction 
between usual and unusual terms of a 
contract of tenancy is*fct distinction which 
should be taken into consideration in 
determining whether the incident in ques- 
tion continues to attach to the tenancy 
notwithstanding its sale for arrears of 
rent, and it is a distinction which has 
been given effect to by this Court in cer- 
tain cases of which I may refer to the 
fallowing, namely, Deendayal Pramankk 
v. Juggeshur Hoy (2i and Alim v. Satis 
Chandra Chuturdhurin (3) M 

On behalf of the Appellant, we have 
been referred to t he case of Haj Naram 
Mitler v. Pa mia (hand Singh (B, whore 
the»aucliuii-pui chaser of a- durpuint tenure 
was held to be bound by the stipulation 
contained m the durputm lease as to the 

(1) I. L. E. 26 Cftl. 8*5 at p. 318 : c J 0. 

W. K. m (1899). 

(2) 1 Hmh. »£3 : 2 Hay 21 (1863),, 

(8» T* t. B. 24 Oak 37 M896) 

(4) T. L. B, 30 Cal. 213 • *. c, 7 0. W, % M 

u»w. ■ A 
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payment of interest on toears of rent, 
such a stipulation when there is nothing 
unusual in it being part of an ordinary 
incident of a tenure. It was also held 
lhat the auction sale of a tenancy does not 
involve any new contract between the 
auction -purchaser and the landlord — a 
question upon which an opinion was ex- 
piossed by one of the Judges (Banipini, 
J.) in the case of Kali Nath Sen v Tro?- 
lahhija Nath Ray (J), the other Judge, 
Banorji, J., expressing no opinion on the 
point Ab stated above, hoWever, m the 
case of Raj Naraiv Mitter v. Panna 
Chand Smyh (j), the tenancy was a dm- 
putnt, i e , a permanent tenure and not 
a laijati holding and it was updn that 
ground that Hanoi ji , J , distinguished 
the cases, I Inn \ Satis Chandra Chuiur- 
dhurin (M) and Kali Nath Sen v Troi- 
lahlnja \ ! ath Ilay (1) 

It is unnecessai \ to icier to cases re- 
lating to peimanent tcnuies, because the 
holders of a permanent tease may not. be 
entitled to the indulgent consideration 
which might be extended to a ruiyui. So 
far as cases governed ‘by the Bengal Ten- 
ancy Act are concerned, sec. 179 ex- 
pressly provides that nothing in this Act 
shall be deemed to present a proprietoi or 
a holder of a permanent tenure in a 
permanently settled area from granting a 
permanent mukarrari lease on any terms 
agreed on between him ,ind Ins tenant 
The learned Plmsidd lot lire Ap|K‘ll»nl.. 
also relied upon the cases oi Tiluk Chan- 
dra Roy v. Josodci Kumar Hoy (5) and 
Madhu Mala v. A Ifazuddi Nazi (6). 

These cases no doubt related to raiyati 

U) I. L. B. 26 C*il. 216 s K c. 3 0. W, N 194 

(3) I. L. E. 24 Cal. 87 (1890), 

(4) 1. 1 , B. SO 0*1, 218 i« t r,? 0, W* K. 203 
(1902). 

(61 11C.W, N. 2lf> (J90ftJ f 

(6) 18 0, W, N, 962 (1909)» Jt 
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holdings but the Defendants in both the 
cases were private purchasers from the 
onginal tenant; and apart from the pro- 
visions of the Bengal Tenancy Act, they 
would be bound by the contract in the 
same way as the original tenant was. 

We were also referred to the case of 
Abdul Hamid v. Abdul Miji (7), where 
the original kabuhyat which was executed 
prior to the passing of the Bengal Ten- 
ancy Act provided for interest at the rate 
of 75 per cent, on overdue instalments 
and there was subsequently a solenama 
between the landlord and the tenant by 
which there was some variation of the 
rent The question was whether the 
solenama created any new contract of 
tenancy It was held lhat the solenama 
did not create any new contract of ten- 
ancy and the Plaintiff was entitled to get 
mleiest at the rate stipulated. But there 
I Ik* Doimdunt was the original tenant and 
fhoie was no question of a purchase at a 
sale tor arreais of icnL at the instance of 
ihe landlord 

It is coni ended by the harmed IMcadei 
i^r* the Appellants dial no distinction 
should be drawn between the case of a 
private purchaser and a purchaser at •cl- 
ient sale. 

But there is a distinction between 
rhese two cases. In the case of a private 
transfer the transferee can and should 
call Jor the title deed of the tender; and 
il llioie is a lease providing i'oi interest 
at a high rate, the purchaser becomes 
aware of such a contract before his pur- 
chase He therefore purchases with full 
Knowledge of the terms of the lease and 
he cannot in these circumstances complain 
that the rate of interest is an exorbitant 
one, In the case of a rent sale on the 
other Irani! the purchaser ordinarily can- 
hot have any knowledge of the terms of 
(K) 32 t»a, Ca*. 710H9H5), 
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the contract between the landlord and 
the tenant unless the landlord chooses to 
speedy m the sale proclamation any in- 
cident of the tenancy or refer to the con- 
tract under which the tenancy is held 
In these cases vve may observe that 
there was no such notification by the 
landlord. Many ugncultuial tenancies In 
this country aie held without any written 
contract at all, and ll the Undlnid does 
not in the sale proclamation refei to any 
written contract under which, mteiest at 
a very high rate is payable, the purchaser 
has no means of knowing the tenns of 
the cent lad , and when a holding is put 
up to sale at the instance of the landlord 
himself without any such notification, the 
purchaser may be justified m purchasing 
the holding on the assumptions that the 
oidmaiv rate of intoiost is paxable, in- 
terest undei t h< ' Bengal Tenancy Act 

being pavahle at I pci cent and before 
the passing ol the Bengal Tenancy Act at 
12 j)( i unit undei Ad V J 1 1 at I8(>9. 

Fox reasons stated above we think that 
the decision of the lower Appellate Court 
is correct and that the appeal must be 
dismissed with costs. 

J, N R Appeal dismissed with costs. 

CIVIL APPELLATE JURISDICTION,: 

Appeals from Orders , 

Nos. 333 and 334 of 1921. 

UaJENDRA JjAL Haua, 
Decree-holder, 
Appellant, 
v , 

Abdul Karim Abu 
Ahmed Ghuznavi 
Ohaudhury and ors., 

J udgment-debtors, 
Respondents, 
Limitation Act (IX of 1908), Art . 18% —Appli- 
cation for time to cite witnesses, if a step in aid bf 
execution* < 


The question whether an application is 
or is not a step in aid of execution must 
depend upon the an unntanecs of each 
case. 

Although an application to issue sum- 
mons or to do some other act 'necessary for 
proceeding with the execution case or for 
removing a bar to the execution proceed- 
ings would be a step w aid of execution, 
an application for time to cite witnesses 
irrespective oj whether the decree-hold> r 
does so o/ not is not a step m aid of exe- 
cution. « 

These were appeals against tire orders 
ot (\ Baitley, Ks<| , District Judge of 
2 ilia h Mvmensingh, dated the 30th of 
July 1021, attorning the onion* of Babu 
Ham ('lmndi a Banerjee, Sul>ordinate 
Judge, did Court of that District, dated 
the 21st of Febiuaiv 1921 

The tacts of the case will appear Horn 
the judgment 

I allots I) \ ('hijjiiuvarly and (iopal 
Chandia Das lor the Appellant 

Sir li. C. Mitt(r and Babu liamgati 
Sircar lor the Respondents, 

r riio Judgment of hie Court was as 
follows . — 

These appeals auso out ot proceedings 
m execution of deeioes 

Tlie decrees were obtained on the 22nd 
May 1908 and the 13th Jmm 1908 lespee- 
Uvol} It l unncceasai y to infer to the 
previous execution proceedings The last 
execution proceedings were started on the 
27th November lOlC. On the L7th April 
1917, the judgment-debtor put m claims 
which were registered under sec 47, C. 
P. C. On the next date of hearing (28th 
April 19 J 7), the decree-holder put in a 
petition to the following effect : — 4 ‘ Judg- 
metal-debtor No. 3 helving raised objec- 
tion to the attachment, it is necessary tp 


Chatter je a, J, 
Cuming* J. 
1922 , 

18 * December. 
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file written statement and (pite witnesses 
after obtaining copy of the objection, It 
is accordingly prayed that a month's time 
may be granted to me, the decree-holdei , 
foj adducing evidence against the objec- 
tions of judgment-debtor* IS'O. 3.” The 
case was adjourned to 26th May 1917 
along with the miscellaneous cases (the 
eases under sec J7) On the 26th May 
1917, it was again adjourned to 23rd dune 
* 1917 and again on that day to 25th June 
1917 On the 25tli June 1917, the fol- 
lowing oulei was passed -“The deciee^ 
holder s pleader states that he will not 
prosecute this case any further. The 
execution case is dismissed lor non-prose 
cutioii ” The miscellaneous cases were 
dismissed the next dav (26ih June 19*171 

The present application was made on 
the '26th Apnl 1920 and is pruna faiic 
haired by limitation. The deeiec-holdei 
idled upon the petition made 1)> him on 
tlie 28tli April J917 for time as constitut- 
ing a step in aid of execution, and if that 
is a step in aid of execution, the present 
application would be m time. 

A question was raised whether the ap- 
plication, dated the 28tli Apiil 1917 was 
in the execution cases, or in the objection 
cases, liut both tin 1 proceedings weie 
held in the same Couit, and the number 
of both the proceedings appear in the ap- 
plication. The execution cases were 
ordered to come on for hearing along with 
the objection cases, and it is accordingl) 
contended that it was necessary to take 
steps lo iemo\o the bar to the execution 
by adducing midcnce ib meet the objec 
trons raised by the judgment-debtor. 

It has been held that an application by 
the decree-holder to summon fitnesses 
in a proceeding originating in a claimant’s 
application objecting to the attachment 
of property in execution, is a stepvip aid 
of execution. [See Alt Mfha^n^d < : y ¥ 


Gur Prosad (1)]. Similarly an applica- 
tion by the decree-holder to summon wit- 
nesses for determining the standard of 
measurement to meet the objections rais- 
ed by the judgment-debtor to the delivery 
of possession of certain properties in exe- 
cution has been held to he a step in aid 
of execution [See Kcdar Nath Dey v. 
Lai hi Kant a Dnj (2>| It is unnecessary 
to refer to similar other cases cited before 
us, because there was no application for 
adjournment in those cases. The ques- 
tion in this case is whether an application 
for time to cite witnesses to meet the ob- 
jections raised by the judgment-debtor, or 
to do sonic other act, is a. stop in aid of 
execution The decisions on the |Hunt 
are not imifonn. For instance, in the 
ease of \bdid llo&scin v. Fazthm (3) an 
application by the decree-hohlei stating 
that he had at the request of the judg- 
mont-debtoi released some of the pri- 
vities attached, and asking the ( ourt to 
postpone the sale, the attachment on the 
lemainder of the property being maintain- 
ed, was held not to be a step m aid of exe- 
cution, as the postponement of the sale 
had the effect of temjxirarily, at all events, 
ol ictarding the execution. 

Tn the case of Tar ah Chandra Sen y. 
(Ltanada Sundari (4), the learned Judges 
IVheiam, 0. J. and Raznpini, J., ob- 
served as follows: — “The most favour- 
able way in which the position may be 
described for the decree-holder is to say 
that the application of the 16th of March 
1391 was an application for further time 
in plowed with the pending execution 
proceeding, and then the question is whe- 
ther, if the Court made an order granting 
the further time asked, such an order Mf 

(ly T* Li. R, R Alt. 344 (ISSSK 

is* %\ o. w. tf mmth 
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a -step in aid of execution. It is not 
necessary to do more than state the pro- 
position to seem that it is not under the 
Civil Procedure Code. Decrees are exe- 
cuted by the Court on the application of 
the parties and a step m aid of execution 
means a step taken by tlie Court towards 
executing the decrees, The mere grant- 
ing of further time to make au applica- 
tion or to deposit money cannot be said 
to be such a step, as the taking of it does 
not assist the Court m executing the de- 
cree or advance the execution proceeding 
in any way ” Tn the ease of Kctrtick 
Nath Pandcy \ Jugquuath Ram Mar- 
wart (h), the decree-holder applied for 
time to procure certain extracts and the 
next day the Court ordered him to pro- 
duce the extracts m a dav On the next 
day, the decreed loldei applied for further 
time which v\as refused and the execution 
case was struck off Subsequently, the 
decree-holder made an application for re- 
view of the older striking off the execu- 
tion. Tt wa s held that the applications 
for time which did not further the exe- 
cution of the decree hut rather retarded 
it, were not applications to take steps in 
aid of execution. The application for re- 
view, however, was held to be such an 
application. # 

In the case of Trail akhya Nath Rose v. 
Jyoti Prokas Nandi (6), it was held that 
an application by the decree-holder to 
postpone a sale not with a view to enable 
him io bring the property to sale more ad- 
vantageously for him but upon other 
grounds js not application to take some 
steps in aid of execution. 

On the other hand, in the case of MovMr 
Ntomng Doija! Singh v. Mouw Kgli 
Ohara n 7), it was held that an op- 

w r. fc/R. vt o*h m oa*** 

,16* h t tt m m, 1m 


Ahmed <jtH02navj Uhaudhuot* 

plication for adjournment to enable the 
decree-holder to adduce evidence of aer- 
vice of notice under sec. 248, C. F + C*, is 
an application made in order to obtain 
from the (mat an order in furtherance of 
the execution of the decree, and that 
such an application, even though refused, 
is a step in aid of execution. 

The later cases of tins Court which 
have been cited befoie us were not eases 
where any application for time was made 
and therefore have not much bearing upon 
tbe question before us. 

In the Bombay High Court, however, 
m the case of Ilandas \ Vithal Das (8), 
an application for tunc to enable the ap- 
plicant to obtain copies of decrees and 
judgment made alter presenting a dar - 
khast to execute a decree was held io be 
a step in aid of execution, dissenting 
from Kartick Nath Pa a tie v Jugqernath 
Ram Mar iron (5). In Abdul Kader v. 
Krtshnam (9), an tual application by de- 
cree-holder for an adjournment to enable 
him to product' records or evidence neces- 
sary to effectively conduct the execution 
proceedings further was held to be an ap- 
plication to get a a order in a id of execu- 
tion. 

It w ill appear therefore that the deci- 
sions on the point are not uniform. But 
we think that the question whether an 
application is or is not a step in aid of 
execution, must depend upon the circum- 
stances of each case. In the present case 
the objections under sec 47 were filed on 
the 17th April 19l7 ; and on the 28th April 
1917, the decree-holder applied for time 
for obtaining copies of the objections and 
citing witnesses Tbe case was adjourned 
to 26th May then to the 23rd of June and 
again to the 25th of June. ,^o written 

i5i f, I* r, Cab m ' 

<*> r. l, B. U 
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statement was necessary to be filed and 
no witness was, as a matter of fact, cited. 
On the 25th June, the decree-holder T 
pleader stated that he would not prosecute 
(he case any further and the execution 
case was accordingly dismissed for non- 
pros-edition. It became unnecessary 
therefoie to proceed with the objection 
cases whicli were disposed of on the next 
day. 

It is not dear whether in the Madras 
ease eded above the deeive-holjer filed the 
“ encumbrance cerl ifu air " loi the pm 
dtidion of which he applied foi adjourn 
ment In I he Bomba} case the decree- 
holder did not file the copies for the. pro- 
duction of which adjournment was ob- 
tained In the case of Mo war N ursine/ 
Doijal v Moira r Kah Charan (7), the ap- 
plication for adjournment to produce evi- 
dence of sc» vice of notice undei sec. 218, 
(‘ 1* (\, was i of used In the C’ouil. In 
all these eases the decree-holder applied 
for adjournment to produce some evidence 
which piesumahlv could not be produce 1 
at once. In the present case, objections 
to the execution of the deciee were filed 
on the 17th April, and on the 28th April, 
the decree-holder filed an application not 
for summoning witnesses, but for time to 
cite witnesses. 

Although an application to the Court to 
issue summons or to do some other act 
necessary for proceeding with the execu- 
tion case or for removing a bar to the exe- 
cution proceedings would he a step in aid 
of execution, we feef some difficulty m 
holding that an application for time to cite 
witnesses irrespective of whether the de- 
cree-holder does so or not, is a step in aid 
of execution, It is said that although no 
witness was cited in the present case the 
decree-holder on the 28th April intended 
to do so. The Court of first instance, 
(7) WO. W.K. 486 


Ahmed Ghuznavi Chaudhury. 

however, observed as follows : — ** The 
real object of the decreed tolder is to be 
seen. The decree-holder applied for time 
but he allowed the execution cases to be 
dismissed for uon-prosecntion. So the 
intention of the decree-holder was to ic- 
lard the execution and not to take steps 
in aid of execution as is now argued 
before us There was no necessity 

to file written statement in objection case 
under see 17, (* \ J (’ Moreover the 
dooieo-holdors cited no witness and took 
no sieps lo piorknee thru witnesses The 
lesull was that the execution rases were 
d lagged loi two months more and dis- 
missed lor tire decree-holders’ default. 
The lower Appellate Coni t evidently 
was also of the same opinion If savs 
Tn these appeals the application was for 
time to lake copies and to file a statement 
Its rilert was meielv to prolong the pro- 
{ i edmgs The deeiee-holdor did not act. 
and was not asking for time to peiform 
an act enjoined eithei bv law or In a speci- 
fic direction of the Court.” 

Without laving down any general rule 
on the point, we are of opinion having 
icgard to all the circumstances of these 
cases that the application for time filed 
by the decree-holder in t lie present case 
on the 28th April 1917 did not constitute 
a step m aid of execution 
It is next contended that the present 
application should he treated as an appli- 
cation in continuation of the previous ap- 
plication But this question was not 
raised m either of the Courts below, and 
the application in the previous execution 
case is not before us. Apart from that, 
in the present application for execution 
the decree-holder applied not only for 
attachment and sale of the properties 
mortgaged, but also for attachment and 
sale of t he other moveable and immove- 
able properties of the judgment-debtor 
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and for the arrest of his person. In these 
circumstances we are unable to give 
effect to this contention also. 

The appeals must accordingly be dis- 
missed. We make no order as to costs. 
8. C. C. 

PBIVY COUNCIL. 

[Appeal prom Chief Court of the 
Punjab.] 

Lord Dunedin. 


Behari Lal-Bulaki 
11am, Appellant, 

v. 

Kundan Lal and 
anr., Respondents. 


Lord Phillimore. 

Sir John Edcie. 

Mr. Ameer Ali. 

Mb. Justice Doff. 

1922, 

Heard, 10 and 

11, July. 

Judgment, 

28, July. J 

Punjab Com 6 8 Act (XIII of 1888 f see. o'— Wind- 
ing -up of Com} King incorpwated an dm Art VI of 
188£ —Assignment of matter by District to Addi- 
tional District Judge — Additional District Judges 
jurisdiction— Costs be foie the Dnvy Comic iL 

Where the Distuct Judge of Delhi hud 
assigned to the Additional District Judge 
of the place all the functions of super- 
vising the liquidation of a Company, the 
latter acquired under sec. 6 of the Punjab 
Courts Act, 1888, jurisdiction to pass 
orders in the matte) of the wtndtnq-up of 
the Company. 

The successful Appellant teas, in the 
special circumstances of the case , ordered 
to bear his own costs of the appeal. 

This was an appeal from an order of 
the Chief Court of the Punjab (Shadi Lal, 

J.), setting aside an order of sale made 
by the Additional District Judge of 
Delhi in the winding-up of the Diamond 
Jubilee Flour Mills. 

Underlie said order the Appellants .yensd by 
were the pmdawsera of the -Flour ' - " l > ^“ r ‘ 


lessees.' The sale of the premises was 
ordered by the Additional District Judge 
at a purchase puce of 11s. 1,75,000. 
Objections to the order were made on 
behalf of creditors on the ground that the 
pneo was inadequate. 

These objections were overruled by 
the learned Additional Judge who decided 
that the price was a fair one having 
taken into consideration the fact that 
under the terms of the existing lease no 
purchaser save the lessees! could obtain 
vacant possession. 

From this decision an apoeal was made 
to the Chief Couit (Shadi Lal, J.), which 
set aside the sale older. At the conclu- 
sion of his judgment the learned Judge 
said as follows : — 

“ Some doubt has been thrown upon 
(he competency of an Additional Judge 
t-o exercise the special 1 jurisdiction con- 
ferred by the Indian Companies Act, tho 
reason of the doubt biting that the statute 
confers the jurisdiction upon the ' Dis- 
trict Court ’ and does not contemplate an 
assignment of proceedings by tbo latter 
to the Court of an Additional Judge. It 
is uunecessaiy to make a pronouncement 
upon the subject, but it is desirable that 
the validity of the jiroceedings should no 
lunger be open to doubt. Accordingly, I 
torder that the proceedings in the liquida- 
tion of the Diamond Jubilee Flour Mills 
Company be hereafter conducted by the 
District Judge, Della.” 

Mr. L. DeGruythcr, K . C, (with him 
Mr. Abdul Majid) on behalf of the Appel- 
lant ex parte contended that the sale 
order was in the interest of all parties and 
should not have been set aside. 


wbisjp; had hRen in 

.'Vt.Mih.v- ij/i, i ■ ■ r 


Their Lordships’ Judgment was deii- 


Philumoms.— -This is . an appeal 


tipc an order of. the Chief ' Goqrt of the 

,-^V' !' v 1 . 1 v’ , , ,'/*V 
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Duniab made in the mattei of tlie wiml- 
ing-up of the Diamond Jubilee Flour 
Mills Company, and reversing an older 
of the Additional Distnct Judge at Delhi 
In the course of the proceedings in the 
Chief Court a point was laised which the 
Judge thought, it. unneccssaiv to decide, 
but which m their RoidshipC view should 
he decided It was contended on behalf 
of the credit ui objecting to the order m 
question, that the Additional Dustuct 
Judge had no junsdiction* and that all 
orders made in the winding-up -of a Cum- 
patiy must he made bv the I)ist net Judge 
Their (midships think that this is not so 
When ihm matter began, the •Indian 
Companies Act of 1882 was m foice, hut 
as it piogiesstid the e\isting Act, being 
the Indian Companies Act, 15)13, came 
into o|KuatJon Foi this pupiofee, how- 
ever, the two Ads are so siniilu? that no 
distinction need be made 

It is not disputed that under the Act 
the District Couit has jm isdiction, the 
onlv question is wliether that jurisdiction 
is confined to the District Judge oi can be 
exeiciscd also by an Additional Distiut 
J ndge 

This matter appeals to be settled bv 
the Punjab Courts Act, 3888, winch 1>\ 
sec fi piovidos as follows * — , 

“The following sections shall be add^d to 
the Punjab Courts Act, 1884, namely - 
75 — (1) When the business pending betoie 
any Divisional Court consisting of one 
Judge, or befoie the Court ol any Distucb 
Judge, requnes the aid of an Additional 
Judge for its speedy disposal, the local 
Government may appoint to the Court an 
Additional Divisional Judge or an Addi 
lional District Judge, as the case mav be 
(2) An Additional Judge so appointed 
shall discharge any of the functions of a 
Divisional Judge pr District Judge, as the 
case may be, which the Divisional Judge or* 
District Judge may assign to hjtab staid shall* 
/as regards the discharge of those function b 


and subject to the ^provisions of the next 
following sub-section, be deemed, for the 
purposes of this Act, to be a Divisional 
Judge or District Judge . . ” 

There is no doubt that the District 
Judge had assigned to the Additional Die- 
1 1 ict Judge all the functions of supervis- 
ing this liquidation. He discharged these 
functions apparently without any objec- 
tion for a considerable time and made 
manv oiders, and no point was taken till 
tins appeal was made at an advanced 
stage of the liquidation He had juris- 
diction, and the question which lemains 
to he decided is the propriety of the older 
wlucli he made 

Flie tacts of the case arc these. The 
Company was insolvent , it had as a large 
seemed ciedifoi the Bank of Upper India, 
which was also in liquidation The Com- 
pany was oideicd to be wound upon the 
Jlbt t) nl v HU 4 On the lGth September 
391(5, the official liquidator with the sanc- 
tion of the Judge let the Mills to the pie- 
sont Appellant, for a term of three years 
fiom 1st January 3917, at a. rent 
oi Ks 3(3,000 per annum In the lease it 
was piovuled that it the lessor at any time 
pioposed to sell he should give a &i\ 
months' notice, and pay Rs 5,000 by way 
of compensation ; and if the lessees wanted 
to put an end to the lease, tliev could take 
‘■‘lniilar action. 

On the I2th June 19J7, a notice in ac- 
roidance with the lease lastly mentioned 
was given with the sanction of the Court, 
informing the lessees that it was proposed 
to sell and giving them notice to quit on 
the 31 si December. When the liquida- 
tor of the Bank knew of this, he protested 
against the action of the liquidator of the 
Company, who thereupon entered into 
negotiations with the lessees for a with- 
drawal of the notice* The latter txmd 
themaehea in a strong position* Having 
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tegaid to what afterwards happened* it 
Was probably to then interest that ihe 
lease should stand. On the otlier hand, 
if the lessors were hesitating and did not 
want to pay the Hs, 5,000 fine, firm ret ion 
on the part of the lessees might extract 
very favourable terms. In the end, the 
liquidator arranged with the lessees that 
he should be allowed to withdiaw the 
notice upon terms that he gave up Ins 
jxnver ot terminating the lease, and on 
certain oihet teims favouiablo to the 
lessees. 

The Bank, while welcoming the with- 
drawal of the notice, protested against any 
alteration of the teims of the lease; and 
then the matter came before the Judge 
He noted the following older made on the 
8th Octobei 1917.— 

u It is not my intention to sell the Mills at 
present In the present state of the money 
market it would be a foolish proceeding 
Under para 6 of the lea.se, notice can only 
be given when there is an intention to sell 
There being- no intention to sell, the notice 
already given should be and has to be 
treated void ,} 

On the 19th the liquidator of the Com- 
pany and tlie lessees came before the 
Judge, and lie, constdenng the proposal 
m view of the interest# of the Company, 
agreed with some variation to the terms 
which the liquidator had provisionally 
made, the important term being that the 
liquidator, lost lus power of putting an 
end to the lease. Bor some reason the 
Judge did not have the order finally drawn 
up, or the agreement legistered, but 
thought it might wait foi a month. 

The liquidator of the Bank now chang- 
ed his view. He Had a report from an 
expert to the effect that no better time 
than the present could be chosen for the 
disposal of the property, provided it could 
be sold free from the incumbrance of 
occupancy,, and he went on to suggest a 
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sale, and as his'suggestion was not accept- 
ed, to file .i formal petition on 1st Janu- 
aiv 1918 To tins 1 he liquidator of the 
Company made a. reply, and the Judge 
thereupon made tins order on the 21st 
January — 

u 1 think before 1 decide definitely as to 
the sale of the Mills there should be some 
indication of what piice is likely to be 
realised bv I he sale of the Mills Is there 
likely to be any iJurchasei f At the same 
time, 1 quite realise that the Bank as a 
seemed creditor is not lccervincf what it 
should Pom ft s security The income from 
its security is being diverted to the pay- 
ment ot unsecured creditors, which to me 
does -not appear quite equitable. 

“ I f direct that the official liquidator 
advertise the sale of the Mills and invite 
offers Repot t in a month" 

Idle liquidator sent out the advertise- 
ment, and various tenders came in, one 
ultimately going as high as Rs. 2,20,000, 
but all these tenders weie subject to the 
condition that possession of the Mills 
should he made over a*t an eaily date , and 
in particular the highest tender required 
possession witlnn a month “free fiom 
all disputes ” 

These conditions rendered all the ten- 
ders useless The lessees were under the 
original lease entitled to six months’ 
notice, under the amended arrangement, 
they weie entitled to stay if they desired 
fill the 1st January 1920 It might he 
possible to upset the subsequent arrange- 
ment as it had never been formally com- 
pleted, and possibly the order of the Judge, 
whenever it was di*a # wn up, might be ap- 
pealed from. But any purchaser wishing 
to get free from this amended arrange- 
ment would see a prospect of certain liti- 
gation in front of him. 

The business position had either been 
all along, or had by this time become, 
different from that which the Judge had 
uortcoived it to b0, when he put aside the 
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idea of a sale altogether. * Money might 
be scarce, but the war had made the im- 
portation of machinery into India imprac- 
ticable, there was a great demand foi 
machinery, and there weie likely to he 
several competitors foi the Mills, but onlv 
on teims that they <could get immediate 
or early use of the machinery In this 
state of things the lessees had got the whip 
hand. Eventually, the Judge came to 
this conclusion, which he stated in lie' 
judgment oi the 28th February as foi 
lows : -- * 

“ Looking at the case from all these point ^ 
of view. I think the best course will he to 
give the lessees an option of purchase bcfoie 
taking any definite line Arc they prepared 
to make a reasonable and fair offer for the 
Mills? If so. I will consider the offer and 
the.n decide ” 

Thereupon the lessees offered 
Bs. 1,50,000 The Judge said - “Make 
if. Bs 1,75,000,’’ and they did. Some 
creditors then saul that the property was 
worth from 2 l to 1? lakhs of rupees, and 
they would kko| a public auction. The 
Judge jxiinted out that possession could 
not in any circumstances he given till tin 1 
expirj? of six months, and that it was 
possible that the possession might be in- 
definitely postponed if the lessees insisted 
on their lights, and he adjourned the 
matter to see whether in that state ol 
things anybody would make a better offei 

On the 15th March he had a further 
sitting, but no one came forward to make 
any offer on the teims indicated, and he, 
therefore, approved and sanctioned the 
sale to the lessees for Rs. 1,75,000. It 
is from this Older that the appeal was 
made to the Chief Court. 

The learned Judge of the Chief Court 
in dealing with the case expressed him- 
self in somewhat severe terms M to the 
unwisdom of the withdrawal of the six 
months’ notice, which would have 
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enabled a sale at the beginning of 1918, 
and of the subsequent concession made to 
the lessees. It^was not unreasonable that 
ho should make these comments, but after 
all, these matters were past cure, and 
what he had to determine was whether 
rebus ,iic stantibus the sale to the lessees 
which the Judge of fiist instance had 
effected was the best thing that, could lie 
done. Tie proceeded to complain of the 
notion of the Judge in explaining to pos- 
sible purchasers the conditions under 
which they would have to purchase, and 
said that the* mode of explanation was 
urrdulv deterrent But again, in their 
Lordships’ opinion, the learned Judge of 
the Chief Court failed to face the facts 
However unfortunate they were, there 
they were No one suggested that it was 
a mistake to have a Bale at all, and if 
there was to be a sale, it could only be on 
terms that the purchaser must take the 
piopertv with all the burdens of the lease, 
and the further burden of any subsequent 
rights which the lessees had obtained. If 
the learned Judge in the Chief Court had 
put ‘this question before himself, their 
Lordships think he would never have 
quashed the decision of the Judge of first 
instance, and this decision their Lord- 
ships think must he lestored. 

There remains a question which hag 
given their Lordships some trouble, the 
question of costs. The Appellants, the 
lessees w ho had been made parties to the 
pioceedings in the Chief Court, were en- 
titled to come to His Majesty in Council 
and have the erroneous decision of that 
Court reversed. The party who procured 
that erroneous decision was a creditor, cr 
rather, for he also was in liquidation, the 
leeeiver of that creditor's estate, He has. 
not appeared to support the order which 
*hf obtained , and uj an ordinary case he 
ought p pay the costs of the* appeal p° 
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His. Majesty, if there is any estate out of 
which they could he paid. 

But there are special^ circumstances. 
The Apjxdlants must have been aware for 
some time that no appearance was going 
to be enleied for the Respondents, and 
being in a position to brine on the case 
f‘,v pottr, they appear to have greatly de- 
lated before bunging it on. The deci- 
sion of the Chief Couit was dated the B 1st 
July 1018, and this case was not set down 
for hearing till the 20th May 1022 
During almos!) all that time the Appel- 
lants were in the following position. If 
for commeieial leasons it suited them to 
accept the ordei of the Chief Court to hold 
the premises dming the remainder of 
their lease, arul then get out of what 
might bv reason of changes in commerce 
be a bad bargain, they were m a position 
to do so by abandoning then appeal If, 
on the other hand, it suited them, as ap- 
parently it has suited them, to re-estab- 
lish their sale, they had only to briqg 
their case to a hearing 

In these ciicuuistances, there is no hard- 
ship in making them hear their costs of 
the appeal to Hih Mujestv. 

Their Lordships will, therefore, humbly 
leconunend Ills Majesty that this appeal 
should be allowed, that tho order of the 
jTlrief Court should he discharged, and 
that the order of the Additional District 
Judge at Delhi should he restored, and 
that there be no costs of this appeal. 

Solicitors : Messrs, liatilru, Ford and 
Chester for the Appellant, 
a. D. M. 
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Rung Lal Kaloo- 
ram, Appellant, 

v. 

Kedar Nath Kesri- 
wal, Respondent. 

Indian Arbitration \<1 (VII of 101$)— Indian 
Stamp Ant (II oi 180V ) y sv ( \s\ tA, $0 and Belt. /, 
cl. 5 (o ) — Arbitration proceeding * < - Award made on 
fathtnission wot mtampodi trhrthn its enhditif may be 
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Richardson, J . 
1921, 
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ckallevyed ut hut to set aside the award. 

Where the Plaintiff and the Defendant 
submitted their dispute) $ under a contract 
to arbitration by a document which did 
not Hear any stamp and the arbitrators 
having made their award in favour of the 
Defendant , the Plaintiff brought a suit to 
set aside the same and contended that the 
award unis invalid , inter alia, cm the 
ground that the document containing the 
submission did not bear any stamp: 

Held — That the award was valid and its 
validity could not be challenged on the 
ground that the document containing the 
submission did not bear any stamp . 

Per Sanderson, C. J* — The submission 
having been admitted in evidence by the 
arbitrators , it teas not open to either of the 
jxirties to call in question such admission 
♦ m the aibitration proceedings on the 
ground that the submission had not been 
duly stamped The award therefore v'as 
a valid award and it was not open to the 
Plaintiff to rely upon the fact that the 
submission was not stamped for the pur- 
pose of showing that the award was in- 
valid. 

Per Richardson, J Once an mshu : 
ment is admitted m evidence tn any pro * 
('Ceding either tinder see. 35 or M of tff& 
Indian Stamp Act , it is available In that 
1 preceding Jot \ all putpms i/ «t fmd 
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proceeding will go through*to a valid ter- 
mination and cannot afterwards be 
challenged for want of juris&iclion by 
reason of non-compliance with the Stamp 
Act. 

See. 36 would be entirely nullified if on 
the conclusion of the proceeding m which 
the instalment is admit led, the proceed- 
ing could be set aside by a separate pto - 
reeding initialed by one of the parties on 
the sole gtound that the prison having 
authoniy to receive evidence had admitted 
or acted upon an unstampcH or insuffi- 
ciently stamped document , 

Tins was an appeal lrom 1 lie judgment 
of Mr Justice Ghose, dated the J5th 
January 1920, panned m the exeicifie ot 
Oi iginai ( ’in il J in lbdicbon 

T]re facts will appear fiorn the following 
extracts from his Loidslnp’s judgment - - 

“ The Plain I iff fiun and the Defendant 
firm entered into a contract , dated the :25th 
August 1919, undei which the Plaintiff 
firm agreed to buv an<l the Defendant finn 
agreed to sell 20 bales of gioy shirtings at 
Rs 22-4 pei piece on certain terms and 
conditions mentioned # m para. 1 ot the 
plaint. The Plaintiff firm stated that th p v 
were ready and willing to take delivery o! 
the goods in teims ot the contract but the 
Defendant firm failed and neglected to 
deliver the goods as stipulated and there- • 
upon the Plaintiff firm repudiated the 
contract and treated the same as cancelled 
Certain correspondence thereafter passed 
between the parties or their representa- 
tives and on the §th October 1918, accord- 
ing to the Plaintiff firm, one litichminaia- 
m Smgluuiia of the firm of Ram Protap 
Ridcurn and one Bhajanlal Hurlalka of 
the- firm of Rolaram Sewdutrov enquired 
into the disputes which had arisen between 
the parties It appears that on. the 5th 
October 1918 the Plaintiff firm bv their 
prcsenttitive Runglal and the Defendant 


firm by their representative Ooberdhone 
Das Khernkar referred the matters in dis- 
pute to the arbitration of the two persons 
whose names I have just mentioned, 
namely, Luchmmarain Smghama and 
Bhajanlal Hurlalka The reference to 
arbitration is contained m Ex. A1 which 
has been tendered in evidence bv Mr. 
Advocate-General’s clients On the same 
dav it appeals that the arbitrator heard 
the representatives ol the two firms and 
made then 1 aw aid winch was written on 
the same sheet of paper m which the re- 
leience to aibdration appears and waft 
signed bv the aibitrators m the presence of 
the lepresentatives of the two firms men- 
tioned above On the 9th December 1918 
an award, purposing to be an award of 
the Mnrwari Chambei oi Commerce, m 
inspect of the disputes winch had auseu 
between the parties was received bv the 

Registrar of this Court 

On the 27th Decembei 1918 the pre- 
sent plaint was put on the tile bv the 
Plaintiff firm praying for a declaration that 
the said alleged ayjnrd, meaning thereby, 
the award referred to in the plaint, m 
olhet words, the award which had been 
sent to this Court on the Oth December 
1918, was m no way binding upon the 
Phnniiff firm and was void and unenforce- 
able and that the Defendant firm had no^ 
right whatsoever under the said alleged 
awaid and were not entitled to execute the 
same and that the sard alleged award 
should be cancelled and adjudged void. 
The Defendant firm filed their written 
statement in this matter on the 8th Fcbru- 
•ii v J919. Shortly stated, their conten- 
tions were, that the matters in dispute 
hid ween the parties had been referred by 
the parties to the arbitration of two gentle- 
men, namely, Luclutrtnaram Singhania of 
the firm of Ram Protap Ridcurn and 
BMjtifcM Hurlalka of the firm of Bola- 
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ram Sewdutrov, who were two of the 
members of the Marwari Chamber of 
Commerce and who had been appointed 
by the Marwari Chamber of Commerce to 
arbitrate in the matter of disputes relating 
to transactions in piece goods and that l lie 
said Luchminaram Smghania and Bhajan- 
lal Huilalka had been authoiised to act 
as aibitiators bv a wntten submission to 
arbitration signed by the representatives 
of the Plaintiff firm and the Defendant 
firm in a book of lefeiences to arbitration 
vi Inch was kept in the Nagn language m 
the Marwari Chamber of Commerce, and 
that in nccoidance with the submission to 
aibitiation rcfened to above, the aibitra- 
tms, Luchminaram Smghania and Bhajan- 
lal Hmlalka decided ujxm the reference to 
them and made and published their award 
on the 5th October IV) 18 in the presence 
of the representatives of the paities and 
that no objection had been taken by eitliei 
party to the said aibitratois proceeding 
with the lefeience ot the 5th October 1918 
or to anv tenns of the awaid which they 
made and published subsequently. The 
Defendant firm went on to add iff their 
written statement that in accordance with 
the practice which obtained m the Mar- 
wan Chamber of Commerce, copies of the 
awards of aibitiators who were members 
of the Manvan Chamber of Commerce or, 
who had been appointed by the said 
Chamber of Commeice to decide disputes 
were delivered on stamp paper and issued 
by the Marwari Chamber of Commerce 
under the signature of tlie Secretary of the 
Marwari Chamber of Commerce and that 
in accordance with the said practice, a 
copy of the award m question was sent to 
the Registrar of this Court on the 9th 
December 1918. The Defendant firm fur- 
ther stated in the alternative that the 
parties, that is to say, the Plaintiff firm 
and the Defendant firm, had referred fo 


the said Marwari Chamber of Commerce 
their disputes and that the said Chamber 
of Commeice had and has pow T er ttnder 
their rules to refer the some to persons 
subordinate to them and that the said dis- 
putes could be decided in meetings other 
Ilian the weekly general meetings of the 
said Chamber and that in accordance with 
the practice winch obtains m the Marwari 
Chamber of Commeice, the disputes 
between t lie parlies had been so decided 
by the arbitrators who had been appoint- 
ed by the Slarwan Chamber of Commerce 
to decide disputes as regards transactions 
in piece goods 

* * * » * 

Oil the pleadings befoie me, the follow- 
ing issues weie settled between the 
paities : — 

(1) Did the parties submit then disputes 
to the arbitration of Luchminaram 
Smghania of the fiim of Ram Piotap liid- 
curn and Bhajanlal Hmlalka of the firm 
of Bolaram Sewdutioy? 

(2) Did the said two persons make and 
publish their award, dated 5th October 
1918? 

ui) What relief, if any, is the Plaintiff 
entitled to? * 

Mr. Advocate-General appearing for the 
Plaintiff firm raised a further issue, 
namely . — Was there a submission to the 
Marwau Chamber of Commerce and if so, 
was such submission valid and had the 
Marwari Chamber of Commerce any juris- 
diction to act upon such submission? If 
there was a vjilid submission, was the 
award validly and properly made and ia 

such award binding on the Plaintiff firm? 

* * * # * 

The Plaintiff firm have not called any 
evidence before me but have contented 
themselves by putting m evidence the 
document which had been signed by the 
two parties that is to say, the Plaintiff 
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firm anil the Defendant fifm, and which 
it was alleged was the submission to arbi- 
tration. Under the provisions of Art. 
(V), sub-cl (2) of the Indian Stamp Act, 
an agreement to lefer matters to arbitra- 
tion requires a stamp of eight annas 
The document which was tendered in evi- 
dence by the Plaintiff firm did not bear 
any such stamp and I held under the pro- 
visions of sec 35 of the Indian Stamp 
Act, that the document could only be ten- 
dered in evidence upon payment of tbe 
duty with which the same was originalh 
chargeable, named v, a stamp of eight 
annas, together with a penalty of Rs. 5 
That penalty was paid along with the duty 
and it was thereuixm received in evidence 
in this case It was contended on beliuli 
of the Plaintiff film that although the. 
document in question could be received in 
evidence in manner aforesaid under the 
pioviBions of sec 35 of the Indian Stamp 
Act, still inasmuch .is it was a document 

t 

winch had to be stumped and had not 
been stamped at the time of the reference 
to arbitration, and at the date wdien the 
arbitration was proceeded with, the arbi- 
trators had no jurisdiction whatever to act 
upon the document., and if the arbitrator 
had no jxiwer to act upon the document 
wdiiqli-was placed before them, the awaid 
made by the arbitrators was invalid and 

could” not be enforcod. 

* * * • * 

With reference to the Plaintiff firm’s 
contention that the arbitrators had no 
jurisdiction whatsoever, to act upon that 
document tbe same not having been 
stamped, and that therefore the award 
was invalid, T must hold against the 
Plaintiff firm. The document in question 
was signed by l>oth parties and J\ila not 
think it lies in the mouth of the Plaintiff 
firm at this stage to raise the questioa that 
the arbitrators had no jurisdiction What- 


soever. The objection arising from the 
want of stamp, ought to have been taken 
before the arbitrators ; it not having been 
taken by the Plaintiff firm before the 
aibitratois, they are not entitled, in iny 
opinion, at this stage to take that objec- 
tion and T hold that, the arbitrators were 
competent on the submission before them 
to decide the questions which had been 
referred to their arbitration. That being 

so, 4 lie award was certainly valid. 

* * * * * ” 

Hon'blc T. 0. P. Gibbofw, Advocate. 
General and Mr. S. N. Bannerjce, Coun- 
sel, for the Apjjellant. 

Mr. Zorab and Mr S.C Ihse , Counsel, 
(or the Respondent. 

The Judgment ok thi-, Court was as 
follows : — 

Svndurson, C. J — This is an appeal 
from the judgment of mv learned brother 
Mi Justice G hose 

The main object of ttie suit was to sel 
aside an award w'liicli it w'as alleged by 
the Plaintiffs was void, unenforceable and 
in no way binding upon them and they 
asked that the award should be cancelled. 

The facts to which it is necessary for me 
to refer for the purpose of my judgment 
are as follows : — The Plaintiffs and the 
Defendant agreed to submit a dispute 
about some bales of goods to two persons. 
Tlie agreement was in writing and it was 
signed by Rung Lai on behalf of the Plain- 
tiffs and by Goberdbone Khemkar on 
behalf of the Defendant. The document 
is set out at p. 24 of the paper-hook. It 
was an informal document but it was not 
disputed in this Court that it was An 
agreement to refer the matter in dispute 
to the arbitration of the two individuals. 
These two person® m&de am award, and it 
Was endorsed upon the document Which' 
contained the ' submission ;'W 
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It was signed by the two arbitrators. 
That award was filed in pursuance of the 
provisions of the Arbitration Act. This 
suit was brought, as I have already said, 
for the purpose of having it declared that 
the award was void. 

Several grounds were relied upon in the 
Court of first instance which have not 
been relied upon in this Court : and, the 
onlv ground upon winch the learned Ad- 
vocate-General has rein'd in tins Comt is 
that the agreement containing the .sub- 
mission to arbitration jlul not bear 
any stamp at all, and lus uigument 
is that inasmuch as it- did not bear 
a stamp it was not open to the 
aibitrators to act upon it, that they had 
no jurisdiction to enter upon the arbitra- 
tion and consequents had no juiisdiction 
to make an award ; and that upon that 
ground the learned Judge ought to have 
decided in favour of the Plaintiffs 

There is one matter to winch T ought 
to ref 01 v\bicb <0 mv mind is incidental to 
the mam matter, at the tnal the learned 
Judge insisted upon the document in 
question being stamped The learned 
junior Counsel who was appealing for the 
Plaintiffs tendered the document as a 
piece of paper bearing the signatures of 
the arbitrators and pointing out that it wag 
not stamped Then the learned Judge in- 
sisted upon one of the parties stamping 
the document and paving the penalty. 
The result was that the Plaintiffs under 
those directions paid the stamp duty and 
the penalty which amounted in all to 
Re. 5-8 annas, the amount of the stamp 
being 8 anmfs and the penalty Rs. 5. 
The learned Advocate-General urged that 
in this case inasmuch as the Plaintiffs 
were alleging that the award was invalid 
by reason of the submission bearing no # 
stamp, the learned Judge ought not to 
have Insisted on the document being 


stamped. On J this occasion, I do not in- 
tend to express any opinion as to whether 
the learned Judge was right on that point 
and for the pui pose of mv judgment I pro- 
pose to assume that the learned Advocatc- 
General’s atgiiment upon that point is 
correct and lo assume that this stamping 
of the document in the Court before mv 
learned biother Mr Justice Whose does 
not affect the point which lie has argued 
in this Court, namely, that inasmuch as 
the document conrainmg the submission 
when presented to the aibitrators did not 
beat a stamp, tho\ had no iimsdiction to 
act upon it. The mattei depends first 
upon the provisions of the Arbitration Act 
and from those provisions it is clear that 
“ submission ” means a “ written agree- 
ment to submit present or future differ- 
ences to at bit ration, whether an arbitrator 
is named therein or not.” 

Tn this case there is no dispute ihat 
there was a written agreement signed by 
or on behalf of the parties concerned and 
therefore so far as the Arbitration Act is 
collect ned there was a good submission to 
arbitration upon which the aibitrators 
were entitled to act and to make an award. 
But it is m respect of the provisions of the 
Stamp Act that the point arises By sec. 
35 of the Indian Stamp Act, it it pro- 
vided “No instrument chargeable with 
duty shall be admitted in evidence for any 
purpose by any person having by law or 
consent of parties authority to receive 
evidence or shall be acted upon, registered 
or authenticated by-any such person or by 
any public officer unless such instrument 
is duly stamped,” 

The first thing to notice about this sec- 
tion in my judgment, is that there are two 
classes of persons indicated by this sefi- 
tion-^first a person having by law or con- 
sent of parties authority to receive evi- 
dence and secondly a public officer. 

6fi 
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We me not concerned tn this case with 
“ public officer;” wo are concerned with 
a person or persons having by consent of 
pa 1 1 jos authority to receive evidence. The 
instrument in this case is not stamped and 
Iboreforo nndei the provisions of the first 
pait of sec. bH it should not have been 
admitted in evidence bv a person having 
nnthority 1 o receive tw idencc or acted upon 
by such person That section seems to 
me to imply that the inMiumont winch is 
referred to in ihe section is one which n 
the first instance^ is to be received m evi- 
dence hefoie it can be acted upon. Who- 
t liei that bo so m not, m mv judgment in 
fins case the submission to arbitration mu«d 
have bet'n put in e\ idencc before the nibi- 
trnfois, liefoie thev could act upon it 
The submission --the agreement in wril- 
iue “must be produced to flic arbitrate! 
and if fbev file not satisfied as to the o\o- 
cnl'on of flic* document , it is necess.ov 
fliat the execution yf the document should 
be proved befo»o the aibitrators In :m\ 
oAent it serins to me eh ai that the sub- 
mission m tliK ('as*' v.^is a document which 
had to he puf in 'w idencc before the aibi- 
fralors Tt was tbcii duty to see that it 
Wtk properly r tamped Tt was not stamp- 
ed Tf an objection had been taken at 
the Time then the proviso to sec 35 v ould 
have come into force, and upon payment 
of the stamp dutv and tlie penalty the in- 
stiument would have been admitted m 
evidence in accordance with the proviso. 
That was not done. Tt is necessary 
therefore to refer to another section. Sec 
33— which provides, ” where an instru- 
ment. has been admitted in evidence, such 
admission^hall not, except as provided n 
sec. 31 , l>e called in ouestion at any stpge of 
the same suit or proceeding on the ground 
that the instrument has not been .duly ^ 
stamped.” The provisions of are 

|ot material to the question vphlch; irises 


in this case. The submission was, in 
my judgment, admitted in evidence by the 
arbitrators, and having been admitted in 
evidence by the arbitrators, it was not 
open to either of the parties to call in 
question such admission in the arbitration 
proceedings on the ground that the sub- 
mission had not been duly stamped. The 
award, therefore, which was made upon 
the submission, was in my judgment a 
valid award Tf was fill'd in accordance 
with flic piovisions of the Arbitration Act* 
In mv judgment it is not now open to the 
Plaintiffs who are parties to the submis- 
sion, and who thereby agreed to the 
matter being referred to the arbitration of 
the two aibitrators and who raised no ob- 
jection to the agreement, containing the 
submission, being admitted in evidence to 
i civ upon tin* I act th.it the vubmisbion bore 
no stump, lor the pm pose of showing that 
the award was invalid Tf has to be ro- 
mcmbeied (bat the |uo\fston« m the 
Stamp Ac t were jmss'ul for (be purpose of 
protecting the rexeuur and, in mv judg- 
ment, the words, which hu\o been relied 
upon b\ the learned Advocate-General 
of sec 35, udder the circumstances of this 
case and having regaid to the proviso of 
sec, 35 and the hums of sec 33 of the 
Stamp Act, have not the effect of render- 
ing the award invalid. 

For these reasons in my judgment the 
learned Judge’s decision should be upheld 
and tins appeal should be dismissed with 
costs. 

Etch \ un son, J.~I agree, The sub- 
mission to arbitration (perfectly good sub- 
mission under the Indian Arbitration Act, 
1899} was chargeable under the Indian 
Stamp Act, 1809, with a duty of eight 
annua and should^ have been stamped; ac- 
cordingly. It Imre no stamp. Neverthe- 
less; ,it received and uitted vtpm'btf the 

arbitrates, ^ppaireiitJy^ tbtfft 
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was not drawn to the point. They made 
their award. The award was filed in 
Court and became enforceable as a decree 
under see. 15 of the Arbitration Act, 

The learned Advocate-General has con- 
tended that the submission was invalid be- 
cause it was not duly stamped. He argues 
that the proceedings founded on the sub- 
mission are thereby rendered wholly void 
and of no elfect and that the Plaintiffs are 
entitled to succeed m this suit on that 
ground alone 

To my mind, however, £he terms of 
sec. 30 of the Stamp Act are sufficient lo 
show, that no such inconvenient result n 
entailed and that the want of urstamp did 
not go to the jurisdiction of the arbitrator 
to make an award, 

A iuilme to comply with the Stamp 
Act ilia) doubtless entail a penalty under 
that Act The natuie and extent of any 
such penalty must, depend on the relevant 
provisions according to their true con- 
struction . Speaking generally, however/ 

1 he object of the legislature appears to 
lia\e been to secure the public revenue so 
far as it is reasonably practicable to do so, 
and primd facie it would 'seem hardly 
reasonable that the whole of possibly ex- 
pensive proceedings should be vitiated and 
thrown away by the want, as in this case, 
of an eight anna stamp. 

The learned Advocate-Genoral relies on 
the imperative language of sec. 35. If 
that section stood alone, there might be 
more force in the argument addressed to 
us but sec. 35 must be read with sec. 36. 

Sec. 35 seems to be based upon the 
assumption that every 1 * person having by 
law or consent of parties authority to re* 
eeive evidence M knows the law and will 
apply it* On that assumption, such per- 
son, is given no discretion. He is not to 
admit in evidence for any purpose orfco 
a# instrument chargeable with , 


duty unless sfich instiiiment is duly 
stumped. That prohibition is subject to 
certain provisos, among which is proviso 
(a) Under that pioviso. if the duty is paid, 
together with the picsci ded penalty, the 
instrument is to be admit led “ subject to 
all pisf exceptions ” l am not veiy clear 
as to the meaning nl the e LM woids but 
nothing turns upon them m the present 
connection 

In Hie present <ase, il (he arbitrators 
had known tjie law and hud insisted, as 
they should have done, on l ho dutv and 
penall.v being paid, nothing could have 
been said and all would h;ue been well. 
The deficiency m flu 4 document would 
have been cured 

Uut wlule proviso un affords an ciwv 
escape from the conscqiiencoh of the piohr 
hition in l he find pa i f of see 3-5, the pro- 
hibition is none Hie U ss on that account 
definite and positive \n imperative duty 
is appaieutlv imposed* on those who have 
•autliuutv to icceivc evidence, and if see, 
35 stood }>) itself, there might well be a 
question what the losull would be if the 
duty weie not obseived \t this point, 
howovei, the effect ol -u < 36 has to he 

considered. 

The legislature, as 1 understand the 
matter, did not forget that those who have 
authonty to receive evidence might some- 
times be ignorant of, or inattentive to, 
the requirements of the Stamp Law, or 
that difficult and doubtful questions might 
arise as to the amount of duty chargeable 
Buck cased are met bv see. 36, under which 
" where an instrument bus been admitted 
in evidence” — that is where .the instru- 
ment has been admitted in fact, whether 
in, total or partial neglect of the provi- 
sions ■ of sec. 86— ‘‘such admission shall 
-except; 1 . as' provided in sec- 61.' be 
any stage of the same 
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suit or proceeding on the ground that the 
jnsliument has not been duly stamped/ 1 

Under that provision if any penalty is 
to be exacted, it cun only be exacted under 
sec. 01. The revenue is then protected, 
so far as it is protected, by that section. 

In my opinion, once an instrument is 
admitted in evidence in any proceeding, 
either under sec. 35 or under sec. 36, 
it is available in that pioceeding for all 
purposes as if it had been properly stamp- 
ed from the outset The proceeding will 
go through to a valid termination and can- 
not afterwards be challenged for want of 
jurisdiction merely by reason of non- 
compliance with the Stump Act 

Sec 36 would be entirely nullified* if on 
the conclusion of the proceeding in which 
the, instrument is admitted, the proceed- 
ing could be set aside bv a separate pro- 
ceeding initiated by one of the parties on 
the sole ground that the person having 
authority to receive evidence had admitted 
or acted upon an unstamped or insuffi- 
ciently stamped instrument. 

Reading secs. 35 and 36 together and 
with the other provisions in Chap. IV of 
the Act, under the heading “ Instruments 
not duly stamped,” I come to the conclu- 
sion that the legislature did not intend 
that the admission of an instrument not 
duly stamped should go to the jurisdiction • 
of the Judge or other person admitting it 
To my mind, the language of the Act, 
fairly interpreted, does not lead to that 
result but indicates the contrary. The 
revenue from slumps js sufficiently pro- 
tected m other ways. 

In the present suit, the learned Judge 
acted under see. 35, proviso (n) and by his 
direction flic Plaintiff paid the prescribed 
penalty. The present suit cappot; I 
think, be regarded as a subsequent stage 
of the proceeding before the arbitrators, 
but it is not necessary now to consider 


whether the learned Judge was right in 
acting under sec 35, or whether, if so, be 
was right in making the Plaintiff pay the 
penalty. If the section applies, possibly 
the Defendant who relied on the submis- 
sion should have paid the penally rather 
than the Plaintiff who seeks to set aside 
the arbitration. It is not in the view I 
take necessary to decide any such ques- 
tion or to consider whether there is any 
other provision in the Act under which 
the learned Judge might more appro- 
priately have proceeded 

Assuming, however, that the learned 
Judge was at liberty to deal with the 
document as he did under sec. 35 (a), 
then without deciding the point I should 
be disposed to say that the document, 
having been admitted in the proceeding 
befoie him, could not be challenged in that 
proceeding for want of the proper stamp 
and for the purpose of that proceeding 
would fall to be treated as if if had been 
duly stamped from the outset. This, if 
correct, would be an additional reason why 
the appeal should fail. 

I dgree that the appeal should be dis- 
missed with costs. 

Mr. J. K. Sarcar, Solicitor for the Ap- 
pellant. 

Messrs. 0. C. Ganguly <6 Go, Solicitors 
for the Respondent. 

P. K. 0. 
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Abinas Chandra Bose, 
Plaintiff, Respondent. 


Suit fur vessr s — Ifni of icutswiiei u) a Hindu 
widow joining hm in gi anting a low s<, but prt- 
decetmtiy her, if a tweeswry pint// — fruity if main- 
tainable against some of the heir* of the anginal 
tenants — Whether such wit is one fur >ent or Joe 
damages— Prertous rent &"tt between the parties $ 
whether bar * smt for omitted resw*, under Or ♦ ", r. 2, 
Civil Pioecdarc Code (Att V of J DOS ) 


1 Vhcrr a Hindu widow gianled a lease 
of her property m winch her presumptive 
reversioners joined , and one of them pre- 
deceased h< r * 


Ho]d---l'h(it 7 Ik dreeasid had merely 
a contingent mtcicst , and a* he prede- 
ceased* the widow, he had no right at fhe 
time of his death which could devolve 
upon his heir , and the suit was properly 
instituted by the surviving reversioner on 
whom the piopcrty devolved after her 
death . 

Where a s nut for cesses was instituted 
against the heirs of tht original lessees , 
some of whom were not properly served : 

Held — That so far as the original 
lessees wav concerned, Ihcvr liability for 
rent was, in the absence of a contract to 
the contrary , joint and several, having 
regard to the provisions of see 43 of the 
Contract Act^and any one of them could 
be sued for the entire rent . 

Jogendra Nath Roy v. Nagendra 
Narain Nandi (1), Kamebwar Singh v . 
Jaidev Jha (2), Krisdnadas Buy v. Kadi- 

(1) 11 C. W*N. 1026(1907), 
m iz C. Xfc J, 691 (1910K 


tara Ohaudhurani (3) and Beradar 
Singh v Baoha M vn vo (4) followed 

K\8i Kinkau Sen r. Satyendra Nath 
Bhadra (5) distinguished , 

Oujcic. —U hcthci upon the death of the 
original tout rat I mg paity a #utL can be 
maintained against some only of the heirs , 

Jyasi Kjnkar Sen v SmENimA Nath 
<5), Sheikh Sahad v Krishna 
Mohan IJasak (7), Sim Krishna v. Jag at 
Chandra (8), Lai, it Mohan Singh Hoy 
o Haran Chan dr \ Khamiu i (9), Sgrasiu 
Dassi v. Raj Krishna Boa (11), Meajan 
Mwdaij v Jogendra Najh Dr (12) and 
( 4 1 AM AT KARIN 1 DAS1 C. TRIGGNA NATH 
Sardvr (10) reviewed 

Held fuitlier — That a suit for cesses was 
maintainable against all the heirs of one 
of the original lessees , although the heirs 
of the td hr i original lessees were not pio- 
peily made parties 

II heir the lessees agiecd io pay all 
cesses bul laded to pay , and the same icas 
realised from the lessor, and m a previous 
suit fot vent between the parties the claim 
for cesses was not included and subse- 
quently a suit for recovery of cesses was 
brought against the lessees. 

Held — That the lessor was entitled to 
claim cesses as damages and the suit was 
not barred under Or. 2, ?. 2, C. P. C . 

• This was aii appeal against the decree 
of Arnrita Lai Mukerjj, Esq., District 
Judge of Zdlah Nadia, dated the 6th of 
August J920, modifying the decree of 
Babu Hem Chandra Bose, Munsif of 
Meherpur, dated thg 21st of July 1919. 

(3) 22 0. W. N. 289 (1917). 

(4) 6 IN L. J. 32 (1919). 

(5) 16 C. W. N. 191 : s. c. 12 0. L. I 642 

(moi 

(71 24 0, L. JF. 371(1916). 

* (8) 45 JncU Cas. 732 (1918) 

(9) 36 Tncl. Cas. 243 (1916). 

(10) 170. W.tf, 833 (1918), 

(It) 23 0, xxrii (1918), 

{12} 63 IxmL Ow 949 (192p). 
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The appeal arose out of a suit brought 
by Aghorc Nath Bose for realisation of 
road cess and public work cess of cer- 
tain lands for the years 1916-17, and 
J 917-18 against Mahendra Nath BoSe and 
nine otheis, the heirs of three original 
tenants of the land. The lands belonged 
to one Kshantakali who in 1276 B. S 
made a permanent mourashi settlement 
of 5 annas share of zemindari right with 
her brothers, Bidhubhushan, Matilal and 
Rauilal. The then presumptive rever- 
sioners, Brojogopal Sarkar and Aghoie 
Nath, the Plaintiff joined in the settle- 
ment. Tho lease stated that the Defend- 
ants M ere to pay revenue and cesses 
Brojogopal, one of the presumptive rever- 
sioners, died in 1813 B. S. : and, on tho 
death of Kshantakali in 1322 B. S., the 
propei ty devolved on Aghorc Nath Bose 
alone. The predecessors of the Defendants, 
the original tenants, paid revenue and 
cesses duly Bui •from 1916-17 the 
I >o fendan Ik, aftei the death of the 
original tenants, llnm predecossors-in- 
interest, paid only leveuue, but no cesses; 
and cesses for 191G-J7 and 1917-18 were 
realised from the Plaintiff by certificate 
The Plaintiff thereupon brought this suit 
for realisation of the said cesses from the 
Defendants. The defence inter alia was 
that the suit was not maintainable by 
Aghore Nath alone in the absence of 
Brojogopal’ s heirs, that the Defendants 
were not liable to pay Boad and Public 
Works Cesses under the lease, that cess 
being rent Ihe Plaintiff’s suit was 
barred under Ur. 2, r. 2, 0. P. 0., by 
reason of a previous suit for rent brought 
by him in which the claim for cess was 
not included. 

The Court of first instance deemed the 
Plaintiff’s suit in full against all "the De- 
fendants. On appeal, the paint 

urged was that the suit could noi proceed 


as all interested persons had not been 
made parties and that the Plaintiff’s suit 
nas barred by Or. 2, r. 2, C. P. C. The 
District Judge held that of the two heirs 
of Matilal, Defendant No. 2 was not pro- 
pel ly represented ■ and, of the six heirs 
of Bamlal, (mo, viz., Defendants Nos. 9 
and 10 had not been properly served, and 
decreed the Plaintiff’s suit as against the 
other seven Defendants. These seven 
Defendants prefeired this Second Appeal 
to the High Court 

Babn Piyari 4 Iohoii Cliaiterjcc for the 
Appellants contended.- 

1st.— That the suit by the Plaintiff in 
the absence of his co-sharei, the heir of 
Brojogopal was not maintainable 

2nd — That the suit against some of 
the hens of the original tenants was not 
maintainable Kani kmkar v Satyendra 
to) and Barnidra v. it/hore (13) 

3id —That the suit was barred by Or 

2, r. 2 ot tbe Code of Civil Procedure, 
toss being rent and the Plaintiff had pre- 
\ lottsly brought a. suit tor arrears of rent 
without including the claim for cess ; cited 
Hasanta v. Asutosh (1 1) and Barcndra v. 

I ghore (13) . See. 47, Cess Act. Sec. 

3, Bengal Tenancy Act. 

4tli. — That the Plaintiff being registered 
only in respect of 4 as. 2 gandas share, be 
is not entitled to anything in excess of 
that share. 

Bnbu Mrityunjay Chattopadhyay for 
the Bespondent 

1st. — Brojogopal who had only a con- 
tingent interest in the property having 
predeceased Kshantakali, no interest in 
the property devolved on him and his heir 
was not a necessary party. 

2nd.— In this case the original con* 

>■ |5) lfi €>. W.-N. ffiil r «. tr, 18 0. It l 048 

* ' 

I18» 86 O. WAS. 686 <19B0». ’ T' ' 
tut v. G»t«? ttstti , . ■« ;• ■ 
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tractors were three in number and they 
were all dead. The liability of the ori- 
ginal contractors was joint and several. 
Sec. 43, Indian Contract Act. As between 
the heirs of the original tenants also the 
liability was joint and several, because 
they inheiitcd the liability of their pre- 
decessors-in-interest. Cited Jay Govindo 
v. Mamnatha (15), Jogrndra v. Nagendra 
(1), Rameswar Stnqh v Jaidcv (2), 
Krtshnadas v Kalita m (3), Subashi v. 
Raj Krishna (11), Meajan v Jogrndra (12) 
Kaxi Kitthar's case (5) and Sheikh Sahad’s 
case (71 are distinguishable, inasmuch ss 
those were eases of one original promisor 
w'hose interest had devolved on several 
who were not all made parties At anv 
rate, in this case, the inteiest of Bidhu- 
hhnshan, one pf thel original pYomteors 
or tenants, was full v represented by De- 
fendants Nos 3 and 1 against whom I am 
entitled to a money-decree. See obser- 
vations of .Te"kins, C ,) , m Cliamatkarini 
v. Ttiquna (1(>>, also Lahl Mohan v. 
ff'irmi Chandra (0), observations of 
Richaidsm, 4 , m Krixhnadas v Kalitara 

(3) and Rnndnr Singh \ Racha Ufahto 

(4) . Tn Rarendra \ Aglunr (13), the 
attention of their Lordships does not 
seem to have been drawn to the fact that 
the original promisors or tenants wore 
more than one. 

3rd — The suit is not for rent : but for 


111 Jt 0. W. N. 1026 (1907) 

(2) 12 C. L. J. 691 11910' 
i8» 22 O. W N 289 1917 
14' S P. 6 .3 82 119191 
IB) 16 G» W. N. 191 1 i. r. 12 0. h, J. 0*2 
(19101. 

(71 24 0. 6. I. 871 (19161. 

<91 SO In 0. C ns . 243 (1916). 

(16) 17 0. W. N, 088 0013% 

(11) 88 <3. W. N. «vii il918), 

(12) OS Iu6, Cas. 949 (1920). 

(13i C.W. |T, 629 <1980). ; . 

06) f % B. S3 Old. 680 (MW. 


damages and is therefore not barred by 
Or. 2, r. 2 of the Code of Civil Procedure. 
Cited Harcndra Nath v Kumar Nath (16) 
mid Jatindra Mohun v Jarao Kumari (17). 

4tli. — This point was not taken before 
the lower Appellato Court, 


The Judgment ok the Court was as 
follows : — 

This appeal arises out of a suit for re- 
covery of cesseR in respect of a wourashi 
mohurdu tenure upon a kabuUyat. 

It appears that one Kshnntakali Dasi 
who had inherited certain piopeitics from 
hei Aon, together with the presumptive 
reversions s, Bro]ogopal and Aghorenath, 
granted a mourasln mokurari lease of the 
property to three persons, "Bid hubhushan 
Bose, Randal Bose and Matilal Bose on 
the 13th .Teyth 127G B S. The lessees 
wore to pay the Government revenue on 
behalf of the lessors and credit a portion 
of the rent m repayment of the debt due 
to them by Kshantakali under a kistbandi, 
and pay the net profit, viz., Rs. 300, to 
Kshantakali for , her life, and after her 
death to the reversionary heirs, Brojo- 
gopal and Aghorenath, The lessees 

undertook to pay the Dak peon’s salary 
and agreed that if in future any anka 
(cesses) like Dak peon’s salary be im- 
* posed, (he lessees would pay the same and 
the lessors would have no connection 
therewith. 

Brojogopal predeceased Kshantakali and 
after her death the property devolved 
upon Aghorenath.* The lessees failed to 
pay the cesses, and the Collector realised 
the same from Aghorenath (the original 
Plaintiff) who thereupon brought the suit 
out of which this appeal arises to recover 
the cesses from the Defendants who are 



(16- I. U B. 82 Cal, 169 <19041. 


(17) Ii 6, *. 8» 0*1 140 1 *, o, 10 O, W. M. 201 
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the heirs of the original lessees. Three 
of them, however, were not properly 
served with summons. 

The defence was that the heir of Brojo- 
gopal Bose was a necessary party to the 
suit, that the Defendants were not liable 
under the lease to pay cesses to the Collec- 
tor noi to the 1 ’hunt iff under the Cess Act, 
and that the suit was barred under Or ?, 
r 2 of the Civil Procedure Code. 

The Court of first instance overruled 
the contentions of the Defendants and 
decreed the suit On appeal that decioc 
was aside with icspoot to some of the 
Defendants onlv, viz , Pasupati, Probodh 
and Namgopa) The remaining Defend- 
ants have appealed to this Court. 

The first contention in the appeal is 
that the present suit bv Aghore (and on 
lus death bv his son! alone is not main- 
tainable in the absence of (he heir ot 
Brojogopal It is urged that although 
Brojognpal predeceased Ksliantakah, lie 
had a vested intei est in the property which 
devolved upon Ins hen This contention 
was not taised m the lowei Appellate 
Court. It is contended that the question 
arises upon the lease itself and was raised 
in the Court of first instance. But al- 
though Brojogopal as a presumptive re- 
versionary heir joined in the lease, he had 
merely a contingent interest, his right was 
contingent upon his surviving Kshanla- 
kah, and as he predeceased the Indv, he 
had no right at the time of his death 
which could devolve upon his heir 
Aghore Bose survived the lady and the 
suit therefore was properly instituted by 
him alone. 

The neixt contention is j that the suit 
cannot be maintained against some only 
of the heirs of the original tenants* The 
original lessees Bidhubhushan, Banalal 
and Matilal aire all dead. 'All the fyeirs of 
BidhubhusKan are parties, but some of 


the heirs of "Randal and Matilal are not 
made parties or not properly served with 
summons, and the question is whether it 
is necessary to have all the heirs of ilie 
original lessees parties to a suit for rent. 

Bo far as the original lessees are con- 
cerned their liability for rent was. in the 
absence of a contract to the contrary, joint 
and several, having regard to the provi- 
sions of see 13 of the Contract Act. It 
has been held in several cases that a land- 
loid may bring a suit for the whole rent 
of the holding higninsl some of the seve- 
ral joint tenants, see Jogendra Nath Boy 
\ Naqendra Naram Nandi (1), Ramcs - 
war Smqh \ J aider Jha (2), Kmhnada .<? 
Boy v 7\ahtara Cluiudhurani (3) and 
Bemdai Singh v Baclia Vahto (4). Tn 
all these cises the suit was against some 
of the original tenants who entered into 
the contract of tenancy Tn flic case of 
A>.s/ Khihir Sen v. Satyendra Nalh 
Blind r a (51, an opinion was expressed that 
whether % promise is join I or join! and 
several is a questi >n of eomtiuction de- 
pendin'.’ upon the intension of the parties 
to a contract, and that it is not an in- 
flexible rule of law that in every case of 
a lease to tw T o or more persons jointly 
there is a promise that each of them will 
b“ irsponsjble for the entire rent, so that 
the landlord may recover the rent against 
am one of them The observations were, 
however, obiter , as in that case tlie per- 
sons who wore sued were not the original 
contracting parties but the heirs of the 
original tenants. So far as the original 
contracting parties are concerned, the 
eases cited above show that any one of 
them may be sued for the entire rent, 
tn n o. w. w, lose (mv. 

( 2 ) 1 2 C. L. J, m ( 1910 ), 

(ft) 22 0. W. K 289 mm 
{&) 5 P. U X 32 (1919). 

(6) 16 0. W, N. 191 : *. c. 12 0. t X «*» 
YlftlO). 
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TKer© is divergence of opinion, how* maintainable, .even though all the heirs 
over, upon the question whether upon are not made parties to the suit. The 
the death of the original contracting case of Kasi Kinkar Sen v. Satyendra 
party, a suit Can be maintained against Nath Bhadra (5) was distinguished on 
some only of the heirs. In the case of the ground that the rent sued for in that 
Kasi Kinkar Sen * v. Satyendra Nath case became duo in the hfe-timo of the 
Bhadra (5) cited above it was held [fol- father and some of the heirs only were 
lowing the principle stated in the case of sued for the arrears. The learned Judges, 
Ahinsa Bibi v Abdul Rader (6)1 that Fletcher and Tcunon, JJ , followed the 
the heirs really constitute one body and case of Chamatlcanni Dasi v. Triguna 
cannot be treated necessarily as persons Nath Sardar (10) and referred to the ob- 
who had made joint and several pro- servations of Jenkins, 0. J., in that case, 
mises and the suit was accordingly held VIZ - > that the liability of the tenants to 
not to be maintainable. 'Kasi Kinhar' s pay the rent was contractual and that 
case (5) was followed m Sheikh Sahad applying the provisions of sec. 43 of the 
v Krishna Mohan Basak (7). In Siba Indian Contract Act any one or more of 
Krishna v Jagat, Chandra (8), it was held the promisors could he compelled to fnl- 
by Woodroffe and Smither, JJ., that a fil the promise The case of LaHt Mohan 
landlord cannot maintain a suit for Singh Roy v. Haran Chandra Khatami 
arrears of rent against one of several (9) again was followed by Fletcher and 
heirs of a deceased tenant without join- Walmsley, JJ , in Subasht Dassi v. Raj 
ing the others as Defendants, and that Krishna Roy (11). 

sec. 43 of the Contract Act has no ap- I n the case of Chamatkarim Dasi v. 
plication to such a case In the case of Trujuna Nath Sardar (10), one Biswa- 
Krishnada.s Roy v Kahfara Chaudhurani nath Was the original tenant, and he was 
(3), one of the Judges (one of the mem- succeeded by his sons Narendra and 
bers of this Bench) expressed a similar Gown and two grandsons by two prede- 
view. The observation, however, was ceased sons. The suit for rent was insti- 
obiter, as it was not a case of heirs of the tuted against Narendva alone ; the holding 
original tenant, and the other learned was purchased by his wife Chamatkarini. 
Judge (Richardson, J ), reserved his opi- and the question arose whether the sale 
nion on the point. ft which she purchased was a sale for 

On the other hand, in three cases a con- arrears of rent under Chap. XTV of the 
trary view has been taken. In Lalit Bengal Tenancy Act, so as to pass the 
Mohan Singh Roy v. Haran Chandra entire holding when all the tenants of the 
Khamrui ( 9 ), it was held that a suit holding had not been joined as parties to 
against the heirs of a deceased tenant the suit far rent. It was held that all the 
for arrears of rent which did not accrue tenants should be ‘made parties (except 
due in the* life-time of the deceased is where one of a number of tenants is put 
im as o. w. N. s»» 0017 ). forward by the rest as their representa- 

(« w o. w; n. i9i i s. c. ia o. u 3. m 

(*> 15 w - N - m •• c - ,a &• 3- 

(BH. I*. B. 86 Mad. 36 at p. 85 (19011. v WO). 

(71 84 0. U 3 , 871 (1916). (») »fl Ind. 0*8.843 

(8) 45 Ind. Oat. 788(1918}. , . (10) 17 O. W. Iff. «*8 (191« . 

' 0 US pa., Cm. 848 (»&«>. i al> ***$!$&** (1#m 
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tive) in order that the decree and the sale 
in execution of it mav have the import- 
ant consequences described in Chap. XIV 
of the Bengal Tenancy Act That was 
the actual decision in the case but the 
learned Chief Justice (Jenkins, 0 J ) 
observed llmt the liability of the tenants 
was contractual and under sec. 43 of the 
Contract Act a landlord mav bring a suit 
for the whole rent of the holding against 
one of several laivats for the purposes of 
a inure money-decree It is to be ob- 
served that the Defendant to the suit 
himself did not enter into the contract 
but was one of the heirs of the original 
tenant Tins evidently was not noticed, 
and it was unnecessary to do so because 
the question was whether the deciec 
having been obtained against one of the 
tertants the entire holding passed at the 
sale Tt was immaterial t heir fore whe- 
ther the Defendant was one of the origi- 
nal tenants or was one of the heirs of 
the original tenant « 

Tu the case of Vcajan Vandal \ 
fogendia Noth Dc (P2>, the suit for lent 
was bk ought against florne of the fliovus 
of the sole oiiginal tenant and the learned 
Judges Teunon and ,Now r bould, JJ , held 
that the cases of Kasi Ktnkar Sen v 
Satyendra Nath Bhadra (5), KrUh nada* 
Hoy v. Katifara Clurndhurani (3), Siha 
Krishna Stnha v Jagat Chandra - (8) and 
Sheikh Sahad v Krishna Mohan Basab 
(7) were distinguishable (though the 
grounds of distinction were not. stated) 
and followed tire decisions in the cases ol 
Ijolii Mohan Singh Btnf v, Horan Chan- 
dra Khamntt (0), Suba&hi Dassi v Ha / 
ih\ 22 a w. n, 2sanH»7». 

(ft) 3 ft C W. N. 191 * * c. 12 C. h. J 642 
<19301, 

,7) 21 0. h J 371 1916), 

IS) 46 Iyh3 Cab 732 (1918), 

<9} 96 Tnd 0 «b. 243 H916), 

02) 68 Tnd. C««. 949 0920), 


Krishna Boy (ID and Chanwtkarini Das t 
v Trtguna Nath Sardar 00\ The 
learned Judges observed that they did so 
more readily as the Defendants in that 
case w f ero the tenants in actual occupa- 
tion of tlie land ; arid the rent for which 
the suit was brought accrued due not in 
the time of the original tenant but in the 
time of the Defendants, and also because 
a decaee foi rent was obtained against the 
Defendants for a previous period 
Tt appears therefore that so far as the 
hens of the original tenant are concerned 
the view r taken* in the cases of Kasi lun- 
bar Sen v Satijendra Nath Bhadra C5), 
Sheikh Sahad \ . Krishna Vidian Basab 
(7) and Siba Krishna Stnha v Jagat Chan- 
dra Talubdar (8) is m conflict with that 
taken m Lai it Vidian Singh Boy v. 
Hara n Chandra Khamrui (O'), Subaslu 
Dassi v ]iaj Krishna Ray Ml) and Meajan 
Vandal v Jogendia Nath De (12) 

Tlie observations in the ease of Chamat - 
banni Ihtsi v Triguna Nath Sauhtr (10) 
and those ol one oi the Judges m Krishna - 
da* Boy v Kahtara (3) aie obiter , be- 
cause as stated abo\<\ in the fust case the 
question for consideration was whether 
a sale in execution of a decree for rent 
obtained against some only of the tenants 
passed the entire holding, and in the 
second the suit was brought against some 
of the original tenants, and wa<tf not a 
case of a suit ngam-t some of the heirs of 
the tenant 

But the principle upon which the ob- 
servation by Jenkins, C J., in the case of 

*V 22 C WVN. 2M) (1P17 , 

(6) 16 C. W. N, t9| • c. 32 O. U .T. 642 
119101. 

<7> 24 C. h. .T. 371 '1916). 

(8) 45 Inti, Cob 732 (1918’ 

9) 36 I ml. Cm. 243 ]9I6 . 

(•01 37 0. W*. (1913). 

UP 23 0 W, N. xxvli 09183 
*t$) m Ind. 940 (18SKU 
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Chamaikarmi Dasi (10), was based, viz., 
that the liability of the tenants was can- 
tractual and that under sec. 43 of the Con- 
tract Act, a landloid may bring a suit for 
the whole rent of tli<5 holding against one 
of several laivats for the purposes of a 
mere money decree — a principle applicable 
to the original contracting parties — was ap- 
plied by Fletcher and Teunon, JJ , to the 
case of heirs of the original contracting 
party m Lalit Mohan Smqli Roy's case 
(9), while in the case of Siba Krishna 
Smha (8) Woodroffe amt *Simthcr, JJ., 
held that sec 13 was not applicable to the 
case of heirs 

The authorities on the point appeal to 
be in an unsettled state, and if it were 
necessary to decide the question we would 
have referred the matter to the Full Bench 
because these questions arise very fre- 
quently m rent suits We think, however, 
that in the present case it is unnocessaiy 
to do so because even assuming that m the 
case of the heirs of the original ten- 
ant the liability is a. joint liability and 
not a joint and several one, m the present 
case all the heirs of one of the original 
tenants, viz., Bidhubhushun, are parties to 
the suit and have been properly served 
Ro far as the original tenants are concerned 
the decisions are piacticallv agreed [ex- 
cept the obiter dictum m I\ast Kinkar Sen 
v, Satyendra, Nath Rhadra , (5)] that a suit 
for rent can be maintained against uny or 
some of the tenants having legal d to the 
provisions of sec. 13 of the Contract Act. 
That being so, Bidhubhushun alone, as 
one of the .original tonants, could have 
been sued for the entire rent, and all his 
heirs (assuming that the liability descend. 

«6) IB 0. W. N. 191 1 «. <j. 12 0. L, J, 042 

( 1210 ), 

(S) 46Ind. Can* 732 ilftlS). \ 

t<P 20 tad. Cm. 243 (1010). 

(10) 17 0, VlT, N. S3B (1918)* 


ed to them jointly) can be similarly sued 
for the entire rent In othei words, as- 
suming that the liability of the heirs of 
each tenant is a joint one, a smt for the 
entire rent can be maintained if all the 
heirs of one of several tenants me made 
parties Foi instance, if \, B and C 
jointly take a lease, the liability of each of 
them is a. joint and several liability and 
assuming that on the death of A, the 
liability of all his heirs is a joint one, a 
suit can be.maintained against h:s heirs 
provided all Ins liens aie joined Tn flie 
same manner as A alone could he sued 
for the entire rent in his life-time, simi- 
larly on the death of B and 0, the liability 
of each of them would devolve upon all 
the Ileus ot each, Tint wo d> not sec whv 
upon the death ot A, B and (\ the liabi- 
lity should devolve upon all the hems of 
A, B and C (taken togethei) jointly. 

It may be said that although where A, 
B and C jointly take»a lease, A alone may 
be sued for the entire rent having regard 
to the provisions of sec 43 of the Con- 
tract Act, and it .would be hard that die 
hens of A alone, who were no parties (fe 
the contract, should.be made liable for the 
entire rent But the right of A in the 
tenure devolved upon his hens together 
with the liability lor tent, and as A alone 
could he sued for the oniire rent, his 
hens who succeed to Ins lights in the 
tenure mav be sued foi the entne icui 

The Defendants lelied upon a judgment 
of the High Couit m another suit for 
rent between the tfame parties t elating to 
the same tenure where it was held that 
all the hens of the deceased tenant (in 
singular) should be made parties and the 
rent suit was dismissed because this was 
not done. The fact, however, that there 
was not one hut several joint contractors 
, originally does not appear to have been 
bought to the notice of the learned 
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Judges who decided that case. That 
judgment ip therefore not binding upon the 
question now raised before us. 

As stated above, all the heirs of Bidhu- 
bhushan, one of the original tenants, who 
alone could have been sued for the entire 
rent, in his life-time, arc parties to the 
suit. It is not denied that they are in 
possession, and theie is no suggestion that 
the arreais of rout accrued due in the life- 
time of the original tenants The Plain- 
tiff, who is the Respondent before us, is 
willing to take a decree against the heirs 
of Bidhubhushan alone which of course 
will be a mere money-decree. In these 
circumstances we think that the suit, can- 
not he dismissed as against them. 

The next contentiomds that the suit is 
barred by the provisions of Or. 2, r 2 of 
the Civil Procedure Code. It appears that 
a Ruit for rent was previously brought 
against the Defendants and the claim for 
cesses was not. included in it. But under 
the contract, the lessees agieed to pay 
cesses into the Collectorate and it was 
because the Defendants did not pay the 
a*me to the Collector and the Collector 
realised the cesses from the Plaintiff that 
the latter became entitled to claim the 
same as damages against the Defendants. 
The claim for cesses therefore is not 
barred under Or. 2, r. 2 of the Civil Pro- 
cedure Code. 

The last contention is that the Plain- 
tiff's name was registered only with re- 
spect to four annas and odd share, he is 
not therefore entitled to. recover the entire 
amount claimed. This objection was 
however not raised in the Courts below, 
and we decline to entertain it for the first 
time in Second Appeal. 

The result is that the decree of ' the 
Court, of Appeal below will be confined 
so far as the heirs of Bidhubhushiwa, JBose 
are concerned; and the suit will 


missed as against the other Defendants. 
These other Defendants will, however, 
pay their own costs in all the Courts. As 
against the Defendants who are the heirs 
of Bidhubhushan Bose, the Plaintiff will 
got costs in all Courts. 

S. C. C. 
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Order No. 732 or 1920. 


Mookerjbe, C. J.1 
Fletcher, J. 
1920, 

7, Juno. 


In the matter of 
Mukdnda Lal Dhar, 
Petitioner. 


Legal Practitioners Act (XVII I vf 1S79 ) — Pic a- 
dci — Application for renewal of certificate after 
lapse of years — Discharge from Government service , 
if a ground for refusal to renew the certificate — Sup- 
pression of facts relating to the discharge , how far 
should interfere with the renewed. 

4 pleader , on getting Government ser- 
vice, applied to the High Court and ob- 
tained an order of suspension for the 
period of his employment under Govern- 
ment. After a number of years, being 
discharged from the service, he applied for 
renewal of his certificate, but in the ap- 
plication the facts relating to his discharge 
were not mentioned. On enquiry by the 
High Court it was elicited that the appli- 
cant had been discharged for his repre- 
hensible conduct, e.g., untruthfulness, in 
connection with a criminal case : 


Held — That the conduct of the appli- 
cant in relation to the criminal case, 
though open to serious comment, was not 
such as would justify the refusal of his ap- 
plication for renewal of certificate. 

That it was incumbent on him to make 
in his application a full and complete dis- 
closure of the facts which had led to his 
removal from Government . service . and 
as such his conduct was not calculated to 
inspire . .absolute confidence - 1 Therefore, 
although hp wds excluded from practis • 
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ing his profession for all time , Me High * 
Court ordered that the certificate should 
not be renewed at once, but after six 
months. 

In re Abibuddin Ahmed (1) referred to. 

This was an application for renewal of 
pleader’s certificate. 

The facts are briefly as follows : — 
The Petitioner, Babu Mukunda Lai 
Dhar, was a pleader, but having obtained 
an appointment m the police service, he 
applied to the High Court and obtained 
an order of suspension iluhng the period 
of his employment under Government. 
In January 1920, the Petitioner was dis- 
charged from police service and in Febru- 
ary 1920, lie forwarded an application to 
the High Court through the District 
Judge of Dacca for renewal of his certi- 
ficate When the application was re- 
ceived in the High Court, an enquiry was 
made as to the circumstances which had 
led to the dischaige of the. Petitioner 
from the soivice of Government. It 
then transpired that the Petitioner, who 
had been assaulted and stabbed in «the 
house of a woman instituted a complaint, 
but though there was a conviction, it 
was held that the Petitioner had told 
different stories m the complaint and in 
the witness-box The Inspector-General 
of Police, thereupon, held an enquiry, 
and came to the conclusion that it was 
not desirable that the Petitioner should 
continue to hold the responsible position 
of an Inspector and so his services were 
dispensed with. When these facts were 
discovered or^ enquiry, the High Court 
ordered the matter to be determined judi- 
cially. Thereupon the present applica- 
tion was made. 

Babu s Mohendra North Roy and Suresh 

Chdndtd TaUMar for the Petitioner. 

af t; L b. as Ontaou! «, e. is o. w. . 
SWj ttoi vJ.eaatmo). 


Bobu Dwarka Nath Chakravorty , Offi- 
ciating Senior Government Pleader for 
the Government. 

The .1 1 'lx'.Miivr oi*’ the C.'di ut was as 
follows - 

This is an application by one Mukunda 
La) Dliar lor renewal of his certificate as 
a pleader lie was om oiled as a pleader 
on the 19th Julv 1907 and his certificate 
was lonowed m the year following. He 
subsequently obtained an appointment in 
the |H>liee service under the Eastern Ben- 
gal and Assam Administration and ofa his 
own application the following order was 
made hv this Court on the 25th January 
1909 “ The High Gomt is pleased, under 

i , 32 of the rules relating to legal practi- 
tioners, to suspend him fiom practising 
as a pleader for the period during which 
lie mav he employed under Government. 
It will be open to him to apply for permis- 
sion to resume practice when he relin- 
quishes that employment Renewal of 
certificates during the period of suspen- 
sion is not necessary.” On the 9th Janu-^ 
ary 1920, the Petitioner was discharged 
from police service. On the 17th Febxu- 
aiy 1920 he forwarded an application to 
this Court through the District Judge of 
Dacca for renewal of his certificate, bo. 
that lie might lesumo practice In this 
petition, he stated that he was no longe 
in Government service. The District 
Judge thereupon directed him to produce 
a copy of the final order of dischaige from 
Government service. He produced a 
copy which stated that he had been dis- 
charged as alleged. Thereupon the Dis- 
trict Judge recorded the following note op 
the petition : u Order produced : t^e ap* 
plication mav fee forwarded to the 
0ohri5,as I, see w, reason why ii'sbpufl 
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In the matter of Mukunda Lae Dear. 

this Court, an enquiry was made as to the 
circumstances winch had led to the dis- 
charge of the Petitioner from the service 
of Government. It then transpired that 
the Petitioner liad been removed from the 
service of Government because of the part 
he played m a criminal case, It is not 
necessary for our present purpose to deal 
in detail with the circumstances of that 
case ; it is sufficient to state that the 
Petitioner who had been assaulted and 
stabbed m the house of a woman was the 
complainant On investigation by the 
Magistrate it was found that the allega- 
tion of assault was well founded but that 
the circumstances under which the*even( 
had happened were noj: as narrated by the 
complainant- m the witness-box. Then* 
was consequently a conviction of the ac- 
cused m that case though not exactly on 
the basis of the stoiv told by the Peti- 
tioner The Sessions Judge took Iho 
same view of the mfitter The Inspector - 
General of Police, thereupon, held an en- 
quiry into the conduct of the Petitionei , 
and came to the conclusion that it was 
not desirable that he should continue to 
hold the responsible -position of an Inspec- 
tor. But m view of the fact that he had 
done good work during his term of ser- 
vice, the Inspector-General thought thaj. 
it was not necessary to dismiss him and 
that it would be sufficient to dispense with 
his services. When these facts were dis- 
covered on enqmrv, this Court, in its ad- 
ministrative department, thought it best 
to mform the Petitioner that the matter 
must be determined judicially. 

Thereupon, the present application was 
made and although the details of the cir- 
cumstances which had resulted in bis re- 
moval from the service were not stated in 
the petition, it was indicated ihat he had 
been removed in commotion with the cri- 
minal case in question* As regards his 


conduct in relation to the criminal case, 
we are of opinion that though open to 
serious comment, it has not been proved 
to be such as would justify the refusal of 
the present application. The substance 
of the matter was that there w r as ir diver- 
gence between the story outlined by him 
in the first information and lus statement 
on oath in Comt He lias, however, not 
been prosecuted for ]>eijurv, and w^e can- 
not sav with certainty that his conduct has 
been such that he should not be allowed 
to resume his firactiee. 

A different question, however, requires 
consideration It is plajn that in bis first 
application to this Comf for renewal of 
Ins certificate he did not slate the facts 
which had led to his removal from Gov- 
ernment sen ice We are of opinion that 
tins was not the proper wav to 1 1 oat this 
Court and that it was incumbent on him 
to make a full and complete disclosure as 
was laid down in the case of In re Aim - 
uddin (1). If he apprehended that full 
disclosure might lead to the refusal of his 
application, his conduct is clearly repre- 
hensible On the other hand, if he thought 
that the Court need not know all his ante- 
cedents, las indgment w r as manifestly 
wtong Tn bfthelr* a iew , his, conduct is 
not calculated to inspire absolute confi- 
dence We have anxiously considered the 
matter in all its aspects and w r o have 
come to the conclusion that although we 
need not exclude him from practising his 
profession for all time, the certificate 
should not be renewed at once. We 
direct that the certificate be renewed with 
effect from the 1st January 1921. 

J. N. B, 

U) I. E. R. 3# Oal. 309 r 8. o. 15 0, W. E 

357 « 120. e. J. 6 S& uam 
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Nbwboold, J. 

SuHRAWARDT, J. 
1923, 

21, February, 


Derajuddin Akanba * 
and anr., Petitioners* 
v. 

The Emperor, 
Opposite Party. 


Indian Penal Code (Act XL T of I860), sec. $ 68 , 
kidnapping— Minor Mahomedan girl, law/ id guar- 
dian of— Husband, if such guaidian, when mother 
dead bvt mothers mother living . 

The maternal uncle of a minor Maho- 
medan girl of 8 or 9 carried her away from 
her husband *v house bif force and was 
convicted tinder sec 804, 1 P C., for 
kidnapping from lawful guardianship ; 

Held — That the husband of a Maho- 
medan girl who has not attained puberty 
is not the lawful guardian of her person 
under the Mahomedan Jaw , nor was the 
husband in the present case proved to 
have been lawfully entrusted ' with the 
care or custody of the minor so as to make 
the explanation to sec 301, I . P . C. f ap- 
plicable The lairful guanhan of such a 
girl is ordinarily ha mother and , when 
the mother is (had, the moth o' s mother . 
The maternal unde there (me could nql be 
conviei(d under see. 303 , 7. 7\ C 


This was a Rule piaying that the 
order of the Deputy Maoist) ate of Dinaj- 
pur (R. M Chakrabarty, Esq.), dated 
the 14th day of August 1922, convicting 
the Petitioners under sec. 303, I P. C., 
and sentencing them each to undergo 
rigoitous imprisonment for two months, 
an appeal from which order was dismissed 
by the Sessions Judge of Dinajpur, on 
the 25th November 1922, may be set 
aside. 

The facts ..of the case are as follows: — 
A motherless minor Mahomedan girl of 
8 or 9 years of age was given in marriage 
by her paternal unde to his nephew 
Shamsher Ali. The girl’s maternal 
grandmother was alive, and Derajuddin, 


the maternal uncle of the girl, carried her 
away forcibly f/om Shamsher Ali’s house. 
There was a family dispute over the cus- 
tody of the minor girl, and the maternal 
uncle along with some others was put 
upon trial on a charge of kidnapping from 
lawful guardianship and convicted under 
sec 363, T. P C , and sentenced to 
undergo rigorous imprisonment for two 
months An appeal was preferred to the 
Sessions Judge of Dmajpui , who in dis- 
missing the appeal passed the following 
judgment * — 

“ Appellants have been convicted under 
sec 363, IP.C 

The case arises from a familv dispute 
over the custody of a minor gill, and the 
facts tire, to a gi'oat extent, admitted. 

Appellant Derajuddin is the maternal 
uncle of the minor. Her mother died 
sometime ago, and in the month of Pous 
last, her paternal uncle, Maquddin gave 
her in marriage to his nephew\ Shamsher 
Ali. 

On the 17th Januafy last, according to 
the pi osecution, these two Appellants and 
others came to the house of the husband, 
and earned awav the wife bv force. 

She was found bv the police in the 
house of the Appellant Derajuddin 

He admits that he took her from her* 
husband's bari. fie savs that she and 
j?er sister had been invited there, but 
that though the sister was allowed to 
come back, the other girl was kept. 

On the day of occurrence, he was 
passing the house, when she cried out to 
him, and he took her to his mother. 

He also states, and this is undoubtedly 
true, that both parties are trying to get 
hold of the property left bv the father of 
the girl. 

I cannot accept the version thaf tha 
Appellant merely took the girl to hip 
mother. 

1 ;Six eye-witnesses have bean 
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DEHA.TnDDIN Aranda r The EMPEROR. 

nil of Ihora depose that she* was parried off * age according to the, case for the prosecu- 
hy these two Appellants and others tion is 8 or 0 and according to the de- 
There is no reason to disbelieve them, feuco about 2 years Jess, 
and no evidence whatever to support the This Rule is granted on the ground that 
story given by Derajuddin. the. husband of the girl from whose edre 

It is argued on his behalf, first, that he she was talcen was not her lawful gnar- 
acted bond fide in the interests of the gnl dian under the Mahomedan law, nor 
and her grandmother; secondly, that the was lie proved to have been law- 
marriage with Sharn slier Ali was not. fully entmsted with the care or cus- 
legal, and therefore no offence was com- todv of the minor so as to make the ex- 
mitted. planation to see 361, IP 0., applicable 

I cannot accept either contention. We hold that the Rule must be made 

There is no evidence whatever that absolute on t^his ground. The hnoband 
Derajuddin acted in concert with, or at of a Mahomedan girl who has not attain- 
the instigation of. his mother 8he has od puberty is not the lawful guardian of 
not been called as a w itness in the case her person under the Mahomedan law. 

As to the legality of the marriage, it The lawful guardian of such a person is 
is admitted that the father of the giil e- ordinarily her mother, and in the present 
deftd. ease since the mother is dead the lawful 

The legal right to give her in marriage guardian is the mother’s mother who is 
was with Ins relatives, and Maijuddin is also the mother of the Petitioner Deraj- 
his nearest relative, and a paternal uncle uddin The learned Magistrate in his 
of the girl « explanation states that the minor girl 

lie gave her m marriage; the ceie- "as m temporary guardianship of her 
ruonv was pei formed by a mojla nutlio- lmshand on behalf of Ins maternal grand- 
rised to Celebrate marriage; and mam mother who was the lawful guasrdian. 
age was registered and a habbinnama But there is no finding in either of the 
drawn up. . judgments, nor do the facts seem to sup- 

In the circumstances, the marriage port the view that the maternal grand - 
was a legal one, and the contention fails mother entrusted the girl’s husband with 
The appeal is accordingly dismissed ” the care or custody of the minor. 

Against the above order the Pcti- That being so, we make this Rule ab- 
tioners obtained the present Rule. set aside the conviction of 

Babus Bimal Ch. Das Oupia and and the sentence passed on the Peti- 
Debendranarair, Bhattacharjee for the tioners ; we acquit them of the charge 
Petitioners. under sec. 363, I P and direct that 

* , their bail bonds be discharged. 

The Judgment op thk Court was J N R. Buie mad# absolute, 

follows 

The Petitioners have been convicted of 
kidnapping a girl named Sohya Kfaatun 
from lawful guardianship and sentenced 
under sec. 363, C. P. 0., to two months’ 
rigorous imprisonment eM&' ,'TOb 1 girl 
Question Is a j^^whose 
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(Amu FBOIfTH* JUDICIAL COMMI88ION1B, 
Ufpkb Bubka.] 

Viscount Hal dank.] 

Viscount Cats. Ma Saw* Mva, 

Lord Pabmoob. Appellant, 

Mb. Justice Duff. v. 

1922 , Maukg Ho Hnaukg, 

Heard, 4 , July. Respondent 

Judgment, 31, July, j 

Registration Act (XVI of 1908), tecs. 3,82— 
Mortgage bond executed in favour of trial Judge 
to eecure performance of decree to be made in 
appeal — Presents tion for registration by clerk of 
District Judge, if legal — “ Representative,” if in- 
cludes agent— Re-registration mirier Act XV of 
1917— Right of objector to validity of registration 
to add costs of successful appeal to security. 

The provisions of sec. 32 o f the Regis - 
tration Act (XI VI of 1908) are imperative 
and, unless a document presented for 
registration ts so presented bij one of the 
persons described in the section, the pre- 
sentalion does not give to the registrar 
the indispensable foundation of his autho- 
rity to register it, and the registration, 
if made, is invalid. 

Jambu Par shad v, Muhammad Aftab 
Am Khan (1) referred to. ' 

The term “ representative " m see. 82 
•refers to the legal personal representa- 
tive or (by virtue of sec. 2) the guardian 
or committee of the person described and 
does not include a clerk or agent. 

The word '‘representative’' is a term 
of ambiguous meaning and must be con- 
strued according to its context. In a cer- 
tain context it may mean an agent, but 
in sec, 82 of the Registration Act that 
meaning is excluded by the circumstance 
that under pom. (e) of the section, the 
agent is separately referred to and is re - 
9 uired to hold a duly authenticated pouter 
of attorney, whereas a representative 

' U) P.B.4SI.A.KT uttU! Ail. 

. , J83IIW4J. f 1 • ' iyf.y 


under the section can present the docu- 
ment for registration in his own right. 
w Pending an appeal to the Privy Coun- 
cil, the Respondent to the appeal was 
allowed to execute his decree ( which was 
ultimately reversed ) upon furnishing 
security for the performance of any order 
which His Majesty in Council might 
•niake in the appeal and a mortgage bond 
was executed tn favour of the District 
Judge of P for this purpose, for the bene- 
fit of the Appellant. It was presented 
for registration by a clerk of the District 
Court and was registered by the register- 
ing officer. The Appellant's objection 
that the registration was invalid as it teas 
not legally presented for registration 
having been overruled by the District 
Judge and the security approved and the 
High Court having affirmed that order, 
Appellant appealed to His Majesty in 
Council : 

Held — That the registration of the 
security bond was invalid and the security 
was insufficient and ihat the Appellant 
would have liberty to apply for re-regis- 
tration under Act XV of 1917 adding to 
the security the costs of the appeal to the 
Judicial Commissioner and to His 
Majesty in Council on -the question of the 
security. 

This was an appeal against two orders, 
both dated thel Pith July 1920, of the 
Cqurt of the Judicial Commissioner, 
Upper Burma, affirming two orders, 
dated the 18th November 1919, and 9tb 
January 1920, respectively, of the Dfe; 
triot Court, Magwe. , 

The main question for datermi!na&ibn 
in this appeal was : — (1) Whether the 
security bond, dated the 8th January 
1920, was validly registered under the 
provisions of the Indian Registration Act 
' of 100ft. . ’ ■ ■ . 

facts of the case may be briefly 

m 
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brought a suit, No 8 of 1913, in the Dis- 
trict Court of Magwe against the Appel- 
lant. This suit was dismissed with costs 
by the District Court, but on appeal the 
Court of the Judicial Commissioner, 
Upper Burma, gave the Respondent a 
decree, dated the 28th August 1918, 
against the Appellant for Rs. 34,000 and 
costs. The Appellant thereupon appeal- 
ed to His Majesty in Council,* and while 
his appeal was pending the Respondent 
applied to the Court of the Judicial Com- 
missioner for execution of the said decree 
On the 29th January 1919, the Judicial 
Commissioner made an order, under the 
provisions of the Civil Procedure Code, 
1908, Or. 45, r. 13 (2) (10, to the ‘follow- 
ing effect “I allow the decree to be exc- 
epted only on security foi Rs 75,000 m 
immoveable property being given by the 
Respondent to the satisfaction of the Dis- 
trict Court for the perfonnanee of any 
order which His Majesty in Council may 
make on the appeal m respect of which 
a certificate has already been granted by 
this 001114.” 

When the case went back to the Dis- 
trict Court certain persons offered on be- 
half of the Respondent certain oil wells as 
security, and on the 21st March 1919, 
the District Judge, without directing any 
enquiry as to the prices and the titles of 
the oil wells but acting on his own in- 
formation, made an order accepting the 
same as good and sufficient secuntv. 
But the Judicial Commissioner set aside 
that order on the l$t July 1919, and 
directed the District Judge to m&lte pio- 
per enquiry. 

On the 18th November 1919, the Dis- 
trict Court, after making enquiry as to 
the values of the oil wells offered as 
security, made an order accepting" the 

• L. It. 48 l, a. tu (tto). . 


security. The bond accepted was unre- 
gistered. and when notice was issued to 
the Appellant to show cause why execu- 
tion should not issue and for settlement 
of proclamation of sale, the Appellant 
objected inter alia that the bond required 
registration. The District Court over- 
ruled the objection and allowed execution 
to issue and fixed January 10th, 1920, os 
the date of the sale of the properties be- 
longing to the Appellant which were 
attached. 

The Appellant thereupon appealed 
(Civil Miscellaneous Appeal No. 464 of 
J919) to the Court of the Judicial Com- 
missioner, Upper Burma, praying also 
for an inteiiin order to stay the execu- 
tion pending the decision of the appeal. 
The Judicial Commissioner, while refus- 
ing to stay execution, directed by its 
oi dei, dated the 22nd December 1919, 
that ‘‘the lower Court must, of course, 
see that a legally binding bond is executed 
before execution is allowed to proceed.” 

Ou the Gtli January 1920, the Appel- 
lant applied to the District Court for stay 
of Sale pending the pioduetion on the part 
of the Respondent of a duly registered 
bond On the 8th January 1920, the Dis- 
tnot Court made an order refusing to stay 
the sale, but directing that the sale should 
bo held as originally fixed on the 10th 
Januaiv, piovided the Respondent pro- 
duced by the next day a duly registered 
bond 

Ou the 8th January 1920, ten persons, 
each purporting to own an oil well, exe- 
cuted the security bond in question mort- 
gaging ten oil wells in all. This docu- 
ment w'as presented for registration under 
the Indian Registration Act, No. 16 of 
1908, at the office of the Sub-Registrar 
by one ,r Maung U on behalf of the Addi- 
tional District Judge, Yenangyaung.” 
The flub-Registrar, acting on such pre- 
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sen tat ion, registered the bond and gave Their Lordships’ Judgment was deli- 


the usual certificate of registration. The 
following day the Appellant presented a 
petition to the District Court stating that 
the bond was not legally presented for 
registration, and that the registration was 
not valid, and praying that the sale should 
not proceed in the absence of a validly 
registered security bond But on the 
9th Januaiy 1920, the District Judge 
made an order overruling the Appellant’s 
objections and holding that the security 
bond was valid and binding. 

Against the last-mentioned order also 
the Appellant, appealed (Civil First Ap- 
peal No. 244 of 1920) to the Court of the 
Judicial Commissioner, Upper Burma 
On the J 2t.ii July 1920, the Judicial Com- 
missioner made an order holding that the 
registration was valid and dismissed the 
appeal. He also held that the security 
was sufficient and ordered that the ap- 
peal No. 464 of 1919 should also bo dis- 
missed. 

The Appellant appealed against the 
last-mentioned orders to His Majesty m 
Council. 

Mr. J. M. Parikh (ex parte) for the 
Appellant. — Under sec. 32 of the Indian 
Registration Act XVI of 1908, provision iB 
made for registration of documents, and 
unless those provisions are strictly carried 
out the registration is imperfect. 

Javtbu Parshad v. Muhammad Aftab 
Ali Khan (1). 

The bond in suit waa not presented 
“by some person executing or claiming 
under the same " nor by the “represen- 
tative*’ “assigp” or “agent" of such 
person within the meaning of sec. 32. 

Sec. 88 of the Act does not apply to an 
instrument under which the Additional 
District Judge in claiming. 

(t) t. *. *8 I. A. SSt •. 0 . tt. a, 8? All. 
alii It a W, N, 288 <1914). 


vered by 

Viscount Cave. — The question arising 
for determination upon this appeal is 
whether a certain secuiity bond, dated 
the 8th January 1920 was validly register- 
ed under the Indian Registration Act 
No. XVI of 1908. Sec. 32 of that Act, 
so far as it is now material, requires that 
every document to be registered under the 
Act “ shall be presented at the propei 
registration office (a) by some person exe- 
cuting or claiming under the same. . 
or (b) by the representative or assign of 
such person ; or (c) by the agent of such 
person,, representative or assign, duly 
authonsed by power of attorney executed 
and authenticated in manner hereinafter 
mentioned.” It is established by a senes 
of decisions, oi which one of the most re- 
cent is Jambu Parshad v. Muhammad 
Aftab Ali Khan (I) that the provisions of 
the section are imperative, and that, 
unless a document presented for registra- 
tion is so presented by one of the persons 
described m the section , the presentation 
does not give to the registrar the indis- 
pensable foundation of his authoiity to 
register it, and the registration, if made, 
is invalid. 

In the present case the document in 
question — a mortgage bond given by cer- 
tain persons to the Distiict Judge of 
Yenangyaung, to secure the performance 
of any order which His Majesty in Coun- 
cil might make on an appeal then pending 
in this suit — was presented for registra- 
tion (as the endorsement shows) to the 
Sub-Registrar at Yenangyaung “ by 
Maung U on behalf of the Additional Dis- 
trict judge, Yenangyaung,” and was re- 
gistered by the SuMtogietrar who gave 
the usual certificate of registration. 

(!) L. 0.0. I. L. It. #7 All, 

47 ) i# & W, 1. 183 (1014), 
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Mating U appears to have been a clerk >-l 
the District Court. On application being 
made to the District Judge for the appro- 
val of this security as sufficient, the Appel- 
lant objected that it had not been duly 
presented for 'registration under tho Act , 
hut the District Judge overruled the ob- 
jection and approved the security, and his 
decision was affirmed hv the Judicial 
Commissioner Hence the present ap- 
peal. It should be added that the pnu- 
cipal appeal in the suit, has since been 
allowed hv His Majesty m Council.* so 
that the bond, it valid, has become opera- 
tive; and that the Appellant is desiunis, 
before seeking to enforce the bond, against 
the obligoin and the mortgaged propci tv, 
to have it determined whether the bond 
is effective 01 requires re-registialiou 
under Act XV of 1917 
The Respondent was not represented 
on the appeal, and their Lordships have 
accordingly not lizard an argument in sup- 
port of the validity of the bond ; but on 
the facts brought to their notice they are 
of opinion that there was no proper pre- 
sentation under the section, and accord- 
ingly that the registration was invalid 
The bond was not presented by anj per 
son executing or claiming under it. For 
the District Judge was not present , and, 
although the obligors appear to have 
attended for the purpose pf admitting exe- 
cution, they did not join in the presenta- 
tion. Nor was the document presented 
by any agent holding a power of attorney. 
The only question,* therefore, is whether 
Mautig H. who appears to have attended 
and presented the deed on behalf of the 
District Judge, can be said to have been 
a " representative ” of the District Judge 
withm tjie meaning of para. (fc)of sec. 32, 
In their Lordshipe’ opinion, he cannot 

■■ W- 
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The word “ representative ” is a leirm of 
ambiguous meaning, and must be con- 
strued according to its context. In ordi- 
nary legal use, it denotes the executor or 
administrator, or sometimes the heir or 
next of kin. In a certain context it may 
mean an agent ; but m the present cases 
that meaning is excluded bv the circum- 
stance that under para (c) of the section, 
the agent is separately referred to and is 
required to hold a duly authenticated 
power of attorney. Bv see. 88 of tho Act, 
it is provided «t hat Government officers and 
certain public functionaries need not ap- 
pear in person oi by agent at a registra- 
tion office in anv proceeding connected 
with the. registration of instruments exe- 
cuted hv them in their official capacity, 
and that, m such cases, reference may he 
made to the office for information; but 
no similar piovision is made for the case 
of instalments under which anv such 
officer or functionary may claim. Prob- 
ably the omission is inadveitent ; but if 
so, tins must bo remedied (if at all) by 
legislation. Their Lordships’ attention 
has not been called to any enactment 
which makes a clerk of a Court the repre- 
sentative, m anv legal sense, of the Judge. 

. Upon tho whole, their Lordships are 
satisfied that the term “representative” 
in sec. 32 refers to the legal personal re- 
presentative or (by virtue of sec. 2) the 
guardian or committee of the person de- 
scribed and does not include a clerk or 
agent. The result is that, in their Lord- 
ships’ opinion, this appeal should be 
allowed, and it should be declared that 
the registration of the security bond was 
invalid, and that the security was insuffi- 
cient, Upon this declaration bein# made, 
the District Judge will, no doubt, give 
facilities for tire ^-registration of the 
bond under Act XV d 19I17, Tbe Appel- 
lant should he at liberty to add her costa 
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of the appeal to the Judicial Commission*);' 
on the question of the security, and her 
costs of this appeal, to her security. 

Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitor : Mr Edward Dalqado for the 
Appellant. 

(t. D. M. Appeal allowed. 

(ORDINARY ORIGINAL CIVIL JURISDICTION.} 

Suit No. 2016 of 1920. 

_ _ }Jadab Chandra MiTtKR 

Pa «' J - . andors. 

1923 , V p 

2N, January. p 0ME8H Ohandba Boss. 

Solicitor and client— Solicitor /my my fee* to 
counsel under express verbal authority oj the client 
— Fee* not allowed on ta ration as between solicitor 
and client— Solicitor, tf entitled to retain client 1 * 
'money— Ur. tl, P, $2, 72, Chap . AX A 17 of tie 
Hides and Order* of the High Court , Ougi/ial Side* 

The Plaintiffs instituted the suit to re- 
cover a sum of Its. 4,082 jrom the Defend- 
ant, a solicitor of this Court , who hud 
acted for the Plaintiffs in another suit and 
had been paid by them various sums of 
money for the purpose of prosecuting 
that suit. The Defendant admitted 
liability for a sum of 1 Is. J ,724-2-3 which 
he put wto Court . At the trial the dis- 
pute was about the sum of lls. 1.700 . 
The Defendant pleaded that the same wav 
trrecoverablc as having been paid by him 
to counsel engaged in the other suit under 
instructions from the Plaintiffs, and that 
he was entitled to retain this sum although 
the same was in excess of the scale of fees 
laid down in t\ 32, Chap . XXXVI of the 
flutes and Orders of the High Court , Ori- 
ginal Side, and although the whole of it 
herd bean disallowed by the Tutting Officer • 
, Held~Tta£ the Solicitor having failed 
if apply to m Judge in Cham* 

bma for review 0 / °f tfle 

ing , Officer under and within the tWf 


specified in r. /2, Chap, XXXVI of the 
Rules and Orders of the High Court, the 
order of the Taxing Officer became final 
and conclusive. 

Held also — That a solicitor is entitled 
to retain only such moneys of his client 
as, in accordance with the rule of Court, 
he being an officer of the Court is entitled 
to claim against him . 

fUlLKNDIU Moir\N DlTTT V . DfHRANi 
MoHw Ro\ (1) refetred to. 

The facts are as follows. — On the 
14th July 1\)H a suit (No. 857 of 1911) 
was instituted in the High Court, Origi- 
nal Side, wherein the Plaintiffs in this 
suit and one Rishikcsh Milter were De- 
fendants and they engaged the Defend- 
ant I!omesh Chandra Bose as their solici- 
tor in the said suit. On the 15tli Janu- 
ary 1917 the said suit was dismissed with 
costs The Defendant’s bill of costs Was 
taxed by the Taxing Officer who allowed 
a sum of Rs. 4,237-DO as between party 
and partv An appeal was preferred 

against the order dismissing the suit and 
the Defendant’s employment as such 
attorney foi the Plaintiffs continued. The 
Appellant applied for stay ofj execution 
whereupon he was ordered to pay to the 
Plaintiffs’ attorney, the Defendant 

Romesh Chandra Bose, the sum of 
I?b, 4/237-1 -0 as being the taxed costs in 
the suit as between party and party on 
his undertaking not to part with the same 
pending the determination of the said 
appeal, and the said sum of Rs. 4.237-1-0 
was deposited with the Defendant. The 
said appeal whs subsequently dismissed 
with costs. Out of the said sum of 
Rs, 4/237-1-0 a sum of Rs. 400 was paid 
to the Plaintiffs and the Defendah^ ett- 
dined to pay the balance of R$, 3^837-i^Q. 
The Plaintiffs made paym®r»ts licctti time 
, ' (I) t L. 1. 49 <M. 618 r •. c, ST. 870 

• u i u*8l). ■ '■( - f 
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to time to the extent of Be. 8,565-13-0 
on account of costs of the cult and of the 
appeal and the total taxed costs of the 
Defendant came up to Its 8,3*20-3-9 and 
there was therefore a sum of Rs. 245-10-3 
due to the Plaintiffs bom the Defend- 
ant. The Plaintiffs now sued to recover 
the said sum of Rs 3,837-1-0 and the 
sum of Rs 245-10-3, i r , Rs 4,082-11-:! 
in all. 

' The defence was that the Plaintiffs 
executed in favour of the Defendant cer- 
tain warrants of attornev whefteby they 
authorised him to do all such acts and to 
pav all such fees as he should think neees- 
saiy and thev undertook and promised to 
pay this Defendant all such tees to Conn 
eel and officers of the Couit and all 
sueh.othei charges, costs, expenses which 
he might or should from time to time pay , 
incur oi be entitled to m and about the 
premises The Defendant engaged 
various Counsel to represent the Plaintiffs 
and he agreed to pay Snd paid them cer- 
tain fees under the express authority of 
the Plaintiffs and alter duly informing 
them that the whole of ’such fees would 
not be allowed on taxation The De- 
fendant included the f<os paid to counsel 
in his bill of costs but the Taxing Office 
disallowed a }K>rtion of such fees so paid 
inasmuch as there was no written autho- 
rity from the Plaintiffs The Defendant 
stated that owing to his close relation- 
ship with the Plaintiffs, he did not take 
any written authority from them for the 
payment of the said fees to Counsel. The 
Defendant made various other payments 
on behalf of the Plaintiffs which, were not 
included in the said hills of costs and after 
giving credit to the Plaintiffs for the 
various sums received from them there 
became due to this Defendant a sum of 
Rs. 2,112-14-9 ix> respect of the balance 
of account with the Plaintiffs. The De- 


fendant submitted that the said sum of 
Rs. 4,237-1-0 in hia hands waa subject to 
n hen in his favour in respect of the said 
sum of Rs. 2,112-14-9. The Defendant 
lefnined the said sum of Rs. 2,112-14-9 
leanng a balance of Rs 1.724-2-3 which 
lie craved leave to pul into Court The 
Defendant put the amount into Court 
■liter filing the wiitton statement. 

At the trial the amount disputed con- 
sisted ot a sum of Rs 1.700 which was 
paid as lees to counsel briefed in the suit 
and appeal which weie over and above 
ihe amounts allowed on taxation. These 
amounts were disallowed by the Taxing 
Officer as no authority m writing was 
pi educed for paying such special fees. 

Mi Langford James (with him Mr. B. 
h (iho<th) for the Defendant. — A solici- 
toi who has spent mone\ under the m- 
sti notions of and on behalf of his client 
is in the position of an ordinary agent 
and has the common law right to recover 
such moneys from Ins client. There is 
nothing equivalent to the Bolicitors Acts 
in tins country'. There is nothing in the 
Legal Practitioners Act, in cl. 9 of the 
Letters Patent or in the Rules of the High 
Court to nrevent the solicitor from re- 
covering moneys actually paid by him at 
client's request unless the bill is taxed. 

<1 here is no 1 ulo requiring authority in 
writing, the rules cited refer to the dis- 
cretion of the Taxing Officer. The Court 
is not in any way bound, f Sailendra 
Mohan Dutt v Dharani Mohan Boy (1)]. 

Secondly, tho attorney is not asking for 
payment of his bill. It is the client who 
lias come to Court wanting to recover back 
monies spent at his request. 

The Court as a Court of equity is en- 
titled to inquire if the monies were so 
spent irrespective of thp taxation rules. 

U) 1. 1 . E, M Cal. BIS i «t o. SB 0. W, W. 670 

(mn. 
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The Court could have gone into the 
matter earlier if an application had been 
made under r. 32 for leave to allow these 
special fees. It can still go into it. 

In the matter of Thalxtir Da see Dasee (2) 
and Lumsden v. The Shipcote Land Com- 
pany (3) cited. 

Mr. Zorab (with hint^Mr. S. N. Baner- 
jea) for the Plaintiffs contended that 
under Chap. XXXVI, r. 6 of the Rules of 
the Court written authority from the 
client for the purpose of incurring special 
expenditure was absolutely essential. He 
also contended that the taxed bills had 
become final and conclusive under r 72. 
Evidence was not admissible to show if « 
the amounts were spent upon the client's 
express authority under sec 91 or sec. 92 
of the Indian Evidence Act 

The Judgment of the Court was as 
follows : — 

Page, J. — This is a suit for the ie- 
covery of moneys paid to a solicitor tor 
and on behalf of the Plaintiffs under an 
order of the Couit It arises in this w r ay. 
The 'Plaintiffs employed the Defendant 
to act for them as their solicitor in cer- 
tain proceedings, the Plaintiffs succeeded 
in the proceedings in the first instance, 
and as a condition for stay of execution a 
sum of Rs. 4,000 was ordered to be paid , 
by the unsuccessful party to the Defend- 
ant on his undertaking not to part with 
it until the hearing of the appeal was 
completed. The Plaintiffs succeeded on 
the appeal, and this sum is Btill m the 
hands of the solicitor, the present De- 
fendant. 

The only issue which I have to consi- 
der in this case relates to certain fees 
amounting to Rs. 1,700 which were fees 
paid to Counsel, or alleged to have been 

„ (81 I. U R. 8B 0*!. ffi (1906). 

(S) [1906] S K B. 438, 


paid to Counsel, by the Defendant. 
Those fees, I find as a fact, were discussed 
between the Defendant and the Plaintiffs 
before Counsel were briefed or the fees 
paid. I am quite satisfied, having heard 
the Defendant in the box, and also one 
of the Plaintiffs, that the Defendant did 
tell the Plaintiffs whom he was going to 
brief, that the Plaintiffs were very 
anxious to employ certain eminent Coun- 
sel who practised before these Courts, 
and that lie informed them that, jf they 
chose to retain these eminent Counsel, 
he would have to pay a fee which would 
probably not be allowed on taxation. 
Nevertheless, they were very anxious, as 
is obvious from tho cqrrespfondencp, to 
have the case thoroughly considered, and 
they were prepared to employ these expen- 
sive Counsel I think that they knew 
what they were going to do, and that they 
were advised by the Defendant that if 
they did employ those Counsel, the whole 
of the fees which were to be paid to them 
would not be recovered on taxation. 
However, no written authority was sign- 
ed by the Plaintiffs to enable the Defend- 
ant to brief those Counsel. The Defend- 
ant said that he did not obtain the usual 
written authority because they were rela- 
tions and friends and he trusted them to 
pay what was right and proper in the 
matter. 

Now, when taxation took place before 
the Master, the whole of the items in dis- 
pute ( i.e about Rs. 1,700) were included 
in the Defendant ’p bill, and the whole of 
the sums m dispute were disallowed by 
the Taxing Master m the course of his 
taxation; no application has been made 
to Court to review the decision of the 
Master, no reference has been made by 
the Master under r. 9 to the Court, and 
no application has been made by the De- 
fendant in respect of these octets indepen- 



m THE CALaETTA/WEEKLV #0S9|& ■ ^ 

Jadab Chandha Mitter v. Homes® Chan dra Bose. 


dently of a review under r. *7*2 or a refer- 
ence under r. 9. The allocatur* Were 
passed by the Master as regards one set 
of costs on the ‘26th May 1917 and as re- 
gards another set of costs on the 22nd 
January 1919, several years ago. The 
Defendant says in this case : “ It is per- 
fectly true that I did not obtain an order 
of the Master for pavment of those costs ; 
I could not have done so because the 
Master only had jurisdiction up to a cei- 
taiu amount, and these costs were in ex- 
cess of the amount over which he had 
jurisdiction, but I could at any time, it 
I had chosen, have applied to the Court 
to grant me an order or at any rate to , 
Send back to the Master authority for the 
Master to grant such costs for Counsel as 
in the cucumstances the Master thought 
right, even although they were above the 
amounts which the Master had jurisdic- 
tion under r. 32 to grant ; but I did not 
take such steps ; I just sat on the money, 
but now that I have 'been asked to re- 
.turn the money and an action is brought 
to recover the money from me, I can, if 
I choose, ask the Court to hold that this 
money is a disbursement on behalf of the 
Plaintiffs; and that these moneys ought 
not to be repaid by me to the Plaintiffs.’’ 
A case was cited to me, which is Saihndra 
Mohan Dutt v. Dharani Mohan Hoy (1), - 
and it appears from that authority that 
the Court on an application made to it, 
is not bound to find that a written docu- 
ment, or a written agreement, has been 
signed by the client authorising the 
solicitor to brief Counsel at a fee which 
is in excess of the amount allotted by the 
Master. The Court, as I understand the 
judgment, held that, although the rules 
ms to a written document being neceesatry 
were applicable to the jurisdiction of the 
41) I. L. B. 400*1. SIS :•.«.»«, *4*. *70 
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Master, they did not in any way bind or 
restrict the Judge in the exercise of the 
unfettered jurisdiction, which the Court 
held that he possessed, to order such fees 
tor Cotinsel to be allotted as he thought 
right. Therefore the Defendant was 
justified in saying that in the event of ft® 
application having been made by him, he 
was not bound to prove before the Judge 
that he had received in respect of those 
costs an authority in writing signed by 
the client in that behallf. But in that 
citsc although the Court held that the 
Court has an unfettered discretion to 
grant such a sum or special fees for Coun- 
sel as it thinks fit, it did not go the length 
of saying that in every case or at any 
time the Court will grant an application 
made by a solicitor similar to the one 
which this solicitor says he is entitled to 
make m this case, because if you find, as 
m the case which we are considering now, 
that a solicitor includes in the items of 
costs winch he canies m these sums for 
Counsel, he has submitted to the jurisdic- 
tion of the Taxing Master for the purpose 
of deciding what is a proper sum for the 
Taxing Master to allot in respect of these 
accounts, and having done so he comes 
under r. 72, Chap. XXXVI. K. 72 says 
that any party who is dissatisfied with the 
decision of the Taxing Officer as to any 
item or part of any item which may have 
been objected to, may not later than 7 
days from the date of the decision or 
within such further time as the Taxing 
Officer or Judge may allow, apply to a 
Judge iu Chambers for an order to review 
the taxation as to the same items*; ant 
the Judge may thereupon make such order 
as to him may seem just, hut the Taxing 
Master’s decision shall he final and cop* , 
elusive as to all matters which shallnot 
have been objected - to in manner afore* 
sakl Xow, in this case all the Items hi 
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question were carried on before the Taxing 
Master. The Taxing Master considered 
them, and in so far as the amount In 
question i», concerned disallowed them. 
1 do not find in the judgment which I 
have referred to that I am precluded in 
any way from holding that, where a 
solicitor has elected to submit these items 
to the judgment of the Taxing Master, 
and the Taxing Master has given a. deci- 
sion as to them that he cannot several 
years afterwards apply to the Court, to 
increase the sums allotted, .because, were 
he at liberty to do so. it would altogether 
destroy the effect of r. 72 If he could 
do so. then the last words of r. 72 would 
not mean what they say. The words of 
r. 72 provide that, apart, from an applica- 
tion to the Court within 7 days, or such 
further time as may be allowed by the 
Court, the order of the Taxing Officer 
shall be final and conclusive as to all 
matters winch shall not have been object- 
ed to in manner aforesaid In this case, 
the Master having struck out those items, 
there has been no appeal, no application 
to the Court under r. 72 or under r. 9 or 
in any other way, with the result that 
under r. 72 the order of the Master has 
become final and conclusive as to those 
items.! 

Now, how doeR that, affect this action 
which I am now considering? The De- 
fendant claims that he is entitled to re- 
tain these moneys as being moneys which 
he has disbursed on behalf of the Plain- 
tiffs /and he says: “I may do so apart 
altogether from the rules of taxation 
because as an agent I have disbursed 
moneys for my principals at their request, 
and I am entitled to recoup myself from 
moneys in baud which otherwise I should 
have been obliged to return to the Plain- 
tiffs.' " I do not thinfe that that contention 
i* * sound one, bacanse, in tey opinion. 


the effect of it* would be that, provided 
that moneys were actually disbursed, it 
would not matter whether such moneys 
weirs to be allowed on taxation or not. 
In anv case, on the general principle of 
agency, if they were disbursed by an 
agent on behalf of principal, the agent 
would be able to retain moneys of his 
principal sufficient to cover such disburse- 
ments. That is not, in my opinion, a 
course open to a solicitor. A solicitor is 
entitled to retain such moneys of his 
clients as, in accordance with the male of 
Court, he, being an officer of the Court, 
is entitled to claim against them and, 
therefore, the Defendant can only retain 
such sums against his clients in this ac- 
tion as under the rules of Court he could 
be justified in claiming. I have already 
held that he has no right at all in law to 
retain any of these sums after the Taxing 
Master has disallowed them without 
having made a successful application to 1 
the Court, either to review, or on a refer- 
ence oi otherwise, to increase those sums. 
No such application has been made and 
in my opinion, he is not entitled to claim 
any of those sums which he is seeking to 
retain. He admits that, if he is not en- 
titled in law to claim these sums that he 
has no right whatever to keep them as 
against the Plaintiffs, and the result will 
be that I hold that, as be has no right in 
law, having regard to the order of the 
Taxing Master, which is final and conclu- 
sive, to claim -these sums as a solicitor 
against his clients, he has no right to re- 
tain them as against the Plaintiffs. 
Therefore he will have to reimburse the 
Plaintiffs the amount of ihehc fees 
Under the circumstances there will be 
judgment for that sum, which is 
.Rs. 1,700, and a further sum ofRa* tlTSl 
' whifch the Defendant has paid OkuVt, 
altogether Rs, 3,424, l?# I do 

1 1 j** 
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* 

not piopose to make a judgment with 
costs because it is dear that in this case 
the Defendant, on the evidence before 
me, has in fact disbursed these moneys 
on behalf of the Plaintiffs 

There will be judgment without, costs. 

Direction for taxation 

Mr M. N Duit, Solicitor, for the 
Plaintiffs 

Mi 9. N r.lmcr , Solicitor, for the De- 
fendant 
, D N. S. 

[CIVIL APPELLATE JURISDICTION.') 

Appeal from Appellate Decree 
No. 2771 of 1920. 

Kunja Mohan Chakra- 
Mookerjee, J. varty and anr., Defend- 
Ohotzner, J. ants. Appellants, 

1922, t>. 

Heard, 19, July. Manindra Chandra 

Judgment, Rot Ohoudhdri and 

20, July. anr., Plaintiffs, 

Respondents. 

Suit fiti i mt — C<n<*i- ol actioii Jin imhctinii- 
StJu-Cmf J’loreJiw' Code (Art I’o / 1908), 

VO, ‘It, Or •'!, r. V—lleilt/n! Tnnnici/ Act ( VIM «/ 
1888), sec. V,!f - Reef mnt may be instituted m 
Court where Defendant resides — Sale to be held n< 
Court where tenure oi holding is situate— J uj tndtr- 
tion . 

A suit for unit may be inshtuhd h j a 
Court whcjc the Defendant resides . but 
the sale tn execution of the rent Octree 
must be held in the Court where the 
tenure or holding is situate . 

Ck . (a) and (b) gf sec. 20 of the Civil 
Procedure Code allow a landlord to insti- 
tute a suit foi rent where the tenant re- 
sides. 

Cuintaman Nab wan v Madhavrw 
Venkvtesu (2) rebed an * 

Sec. H4 of the Bengal Tenwcy Act 
merely define $ the expression “came of 

(2) 6 Bom* H» 0. B. (A, 0, 


action ” «v applied to suits between land- 
lord and tenant for the purposes of the 
Code of Civil Procedure. 

Fa^lfr R human Art Ahmbd r 
Dwarkv Nvm riiorDiuim (l ) referred to. 

A Court which has no jurisdiction over 
a property is not competent to bring it to 
sale , ami the effect of such a sale is a 
nullity 

It is an elemental ij principle of law that 
if a ('ourt has no jiwsdu turn over the 
subject-matter , z7v judgments and orders 
are mac nullities and may not only hr 
set aside at any time by the ( 1 oiut iu 
which they air tendered but may be de- 
( luted void bt / any ('ourt m which they 
ate presented These print iplcs apply not 
only to original Court* but oho to Court * 
of appeal 

Jurisdiction tannol be (inferred upon a 
C ourt by tonsent of parties and any 
uatvet on then part tanrwt main up for 
the lack oi defect of junsdn tion. 

RArL\Ksmij IHsr r Kau \\r I)ani (4), 

IjKD(.\Rr> I 111 LL <o>, MlWKSHl NUDC 
r' SuiK\M\M\ Svktki (fi) and < 1 1 roto 
Hlvc.ii r ( !IVM)KIK\ SiNCrii (7) referred to 

See. 21 of the Civil Procedure Cud*\ 
which is an exception to the above rule, 
cannot be so interpreted as to have a 
wider applnahon than what is justified by 
its terms. 

When the Judge has no inherent juris* 
diction over the subject-matter of a suit , 
the parties cannot . by their mutual con 
sent, convert it into a proper judicial pro-" 
cess although they may constitute the 

(1) I L. R> :iO Cal. 4V* . c 7 C, W N 402 
(19031, 

U' I, L. R 3* Ca\ 039 at p. f»68 (I9HU 
lj . It, 13 I* A. 134 i ft, c. I. th a. 9 All. 

m (1886). 

6) h . b. i,4 1. 1 : m • c* i. l* r, n m <\. 

20 (ism 

(7f ?<3LB- 86 0*1 198 (1907V 
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Judge their arbitrator and be bound ly 
his decision on the mnits when these air 
submitted fa) him . This , however , can be 
accomplished only when the parties have 
expressly consented to such a pioecdjirc 

This was an appeal from a decision ci 
H. C Maitland, Esq , District Judge, 
Rangpur, dated the 20tb Julv 1920, le- 
vel smg that of lfcibu Ram Chandra. 
Runeiji, Muusif, Kungiaiu, daltd the 
2nd June 1920. 

The facts of the case maleml to this 
report aie as follows , — 

The Plaintiffs sued the Oetendants in 
the MunsiPs Court atKunguun on the 
20th April 1918 to lecover Mias possession 
and wasdul upon the establishment of 
Plaint ills’ nght h\ auetion-pmchase of 
the Defendants’ laynni holding The 
drlenee, intci aha, was that the J lanitills 
were not entitled to hhas possession and 
uasdat , that thev could get only Hie 
annual lent due to thou shuie, and that 
the Plaintiffs fraudulently obtained a do- 
nee f oi lent in a dilTuent Court, and that 
the said decree and the sale thereunder 
were without jurisdiction, and w^ere not 
binding on the Defendants. 

The Couit of hist instance found the 
following facts — Plaintiffs obtained an 
ix parte rent decree in the Munaif’s 
Court at Uangpui against tire Defendants, 
and at tire sale m execution of that de- 
cree held in that Com! on the 8th January 
J907, they purchased the land m suit at a 
nominal price of ruj>ee one only \d- 
* mittedly the land m suit was in Chpur 
within the jurisdiction of JKuugram Court 
The balance of the decietal amount w*n^ 
aubsequeiftly realised by attachment of the 
Defendants’ moveables. 

Upon those findings the Court of first 
instance held that although the Defend- 
ants might reside in Rangpur town but as 
the land in suit ,was outside the jurisdic- 


(jHAMOJRJ li'OV (Jim DiJCRl. 

tion of the Rangpur Court, the Munsif at 
Rangpui had no jurisdiction to try the 
lent suit, and as such the decree and the 
sale of the Defendants’ holding m that 
rent suit were void for want of junsdic- 
t ion, and that the Plaintiffs acquired no 
title b\ Ins alleged purchase 

The Couit oi fust instance therefore, 
disallowed the pi aver lot hhas possession 
and wasilat and gave the Plaintiffs a de- 
cree ioi lent i oi the yea is 1321 to 1324 
15, S loi which lent was claimed 

The following pmtion of its judgment 
dealing with the question of jurisdiction 
w ill he found matei ial — 

“ f mler see 10 of the Civil Piocedme 
( ode a hint foi immoveable piopeity with 
urn! oi piofit shall he hi ought m the Couit 
within the local limit oi whose juusdic;- 
tion the pi opei tv is situate The ion l 
suit too undei see 111 ib) ol liengal Ten- 
ancy Act is to be instituted m the Couit 
m whose jurisdiction the land is situated 
So the Uangpm Couit* has no ter ntoiial 
jurisdiction ovei the properties vvithm 
Ulipm Thana The Plaintiffs have their 
head-quarters at NaUabgunj m Rangpur 
town, so it was easy for them to get an 
ex parte decree to enable them to pur- 
chase the valuable property of the Defend- 
ants, The residence of the Defendants is 
n» ground as the propcity is situate out- 
side the jurisdiction of Rangpur Court, 
The decree and the sale passed by the 
second Munsif of Rangpur are, ipso faeto t 
void foi want of puisdiction. Much stress 
is laid on the fa^t that the decretal 
amount was realised bv attachment of 
judgment debtor s' moveables and that the 
judgment debtors contended that they 
were pot liable to he aim fed. This does 
not constitute waiver or legalise the decree 
and sale, for there can be no waiver of 
’frqud and the consent of parties c&pnpl 
fiiVff The want oi jurisdie- 
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tion can be shewn in any proceeding or 
raised in any defence and no separate ac- 
tion is required. 1 hold that the Plain- 
tiffs acquired no title by their alleged pur- 
chase and that the decree, sale and pur- 
chase were fraudulent and collusive.” 

On appeal by the Plaintiffs, the learned 
District Judge of Rangpur reversed the 
decision of the Munsif and gave the Plain- 
tiffs a decree for lchas possession. 

The following portion of the judgment 
of the District Judge will be found 
material : — 

‘‘I would first consider the matter of 
jurisdiction. The learned pleader for the 
Appellants based Ins argument on sec. 21, 
0. I*. C. If even an Appellate or’Revi 
stonal Court dealing with the case itself 
cannot give effect to an objection as to 
place of suing unless that objection was 
taken m the Original Court, surely it is 
tho barest common sense to suppose that 
a Court dealing with another case many 
years afterwards cannot do so. ... I de- 
cide that the argument of the learned 
pleader for the Appellants is well-founded, 
and that the defect of jurisdiction in the 
rent suit cannot be gone into now by this 
Court.” 

Against this decision of the District 
Judge, the Defendants preferred this 
second appeal. a 

Babu Surendra Chandra Sen (with him 
Babu Dtcijendra Krishna Dutt ) for the 
Appellants. 

Babu Mohini Mohan Chakraparty for 
the Respondents. . 

i 

1 

The Judgment on the Covet was as 
follows ■ 

This is an appeal by the Defendants in 
a suit for recovery of possession or, in the 
alternative, foi assessment of rent. , The 
disputed tenure was held by the Defend- 
ants under the Plaintiffs and fell into 


[Von, Mm. 

Chandra Ko* Choudhubi. 

arrears. The Plaintiffs thereupon in- 
stituted a suit for arrears of rent and ob- 
tained a decree. In execution of that 
decree the tenure was sold on the 8th 
January 1907 and was purchased by the 
landloi.ls, decree-holders, for the sum of 
Re. 1. On the 29th April 1918 the 
Plaintiffs, landlords, instituted the present 
suit for ejectment on the allegation that 
flie Defendants were m unlawful occupa- 
tion notwithstanding the sale of their 
tcnuie. The Defendants urged that the 
decree had been made and the sale had 
been held without jurisdiction, so that 
flieir interest in the tenure had not been 
affected thereby. The trial Court accept- 
ed this contention as well-founded and 
dismissed the claim for ejectment. The 
Court, however, made a decree for arrears 
of rent. Upon appeal the District Judge 
has reversed that decision and made a de- 
cree in ejectment with mesne profits. On 
the present appeal the view taken by the 
District Judge has been assailed as con- 
trary to law. 

It is not disputed that the tenure is 
situated within the jurisdiction of the 
Court of the Munsif at Kurigram within 
the District of Rangpur. The suit for 
rent, however, was instituted in the Court 
of the Munsif at the head-quarters of that 
District. The Defendants did not appear, 
with the result that the suit was decreed 
ex parte. The decree was then executed 
at the instance of the Plaintiffs and the 
tenure was brought to sale in the Court 
\vhere the decree had been passed. Os * 
these facts, the Defendants contend that 
the decree was made and the sale was held 
without jurisdiction. 

In support of the contention that the 
decree was made without jurisdiction, re- 
liance has hecu placed upon sub-sec- H) 
of sec. 144, Bengal Tenancy Act, which" 
is in these terms The eteiee of 'atstkwv . 
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in Ml Suits between landlord and tenant 
as such shall , for the purposes of the Code 
of Civil Procedure, be deemed to have 
arisen within the local limits of the juris- 
diction of the Civil Court which would 
have jurisdiction to entertain a suit for the 
possession of the tenure or holding in con- 
nection with which the suit is brought.” 
This provision, it will be observed, does 
not specify the Couit where the suit is to 
be instituted It merely defines the ex- 
pression ‘ ‘ cause of action ’ ’ as applied to 
suits between landlord and tenant for the 
purposes of the Code of Civil Procedure. 
That this is the true scope of the section 
is, Cleai from the decision in Fazhir liaha- 
man ,16m Ahmed v. Dwurka Nath Chou- 
dhurii (1). In that case, it was ruled that 
sec ] 1 J , Bengal Tenancy Act was con- 
trolled by secs 15 and 17 ot tlio Civil 
1’rooedure Code of 1882, and that conse- 
quently a suit for rent was required to be 
instituted, subject to pecuniary limita- 
tions, in the Court of the lowest grade 
competent to try it. Sir Praucis Maclean, 
C. J., pointed out that sec. 141 merely 
lays down where the cause of action in 
suits between landlord and tenant shall, 
for the purpose of the Code of Civil Pro- 
cedure, he deemed to have arisen : it does 
not say in Which Court the suit is to be 
instituted. To ascertain this, w© must 
go to sec. 17 of the Code of Civil Proce- 
dure, 1882, which provides that all other 
suits, that is, other than those mentioned 
in sec. 36, shall be instituted in a Court 
within the local limits of whose jurisdic- 
tion the cause of action arises. This, in 
the case of suits between landlord and 
tenant, ie controlled by sec. 144, Bengal 
Tenancy Act, which tells ns where, to 
such suits, the cause of action shall be 
deemed to have arisen : i.e., within the 
/ t. L. a. KHM. ARS i ». o, * 0. W, w. 403 

V-.W''.', fWi’ 1 "'': 1 , 


local limits of ’the jurisdiction of the Civil 
Court which would have jurisdiction to 
entertain a suit for the possession ot the 
holding oi tenure in connection with 
which the suit is brought. We must con- 
sequently turn to the provisions of sec. 20 
of the Code of 1008 which replace sec. 17 
of the Code of J882. Now sec. 20 pro- 
vides that subject to the limitations afore- 
said, that is, the limitations set out in the 
preceding sections, every suit shall be in* 
slituted in a Couit w'ltlun the local limits 
of whose juiisdiction (a) the Defendant or 
•each of the Defendants, where there are 
more than one, at the time of the com- 
mencement ol the suit, actually and volun- 
tarily resides oi catries on business, or per- 
sonally works fot gam: or (b) any of the 
Defendants, where then 1 aie more than 
one, at the time of the commencement of 
tho suit, actually and voluntarily resides 
or carries on business or personally works 
for gain, provided that in such case, 
either the leave of the Court is given, or 
the Defendants who do not reside, or 
carry on business or personally work for 
gain as aforesaid, acquiesce in such in- 
stitutions, or (c) the cause of action wholly 
or in part arises. Consequently under 
sec. 20 (c) of the Code of 1908 read with 
sub-sec. (7) of Bee. 144, Bengal Tenancy 
"Act, a suit for rent may be instituted in 
tlie Court within the local limits of tho 
jurisdiction of winch lies the property in 
respect of which a suit for possession may 
have been brought. This, however, does 
not exhaust all the* provisions of seo. 20. 
01s. {a) and (5) of sec. 20 allow a land- 
lord to institute a suit for rent where the 
tenant resides. This must obviously be 
limited to oases where the landlord seeks 
a deers© for money. Where, , however, 
tlie landlord seeks a decree for rent as 
eleo ejectment under see. 66, Bengal 
Aety the shit must betreated as 
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one for recovery of immoveftble property 
within the meaning of cl. (4) of sec. 10 
arid can consequently be instituted in the 
Court within the local limits of whose 
jurisdiction the jxropeity is situate. In 
the case before us, there is evidence to 
show that at, the time the suit, for rent 
was instituted, the Defendants lesided 
within the local hunts of the Court of the 
Munsif at the head-quuiteis of the dis- 
trict of Rangpur The suit was conse- 
quently brought in a Court which had 
jurisdiction and the decice cannot success- 
fully be impeached on that ground. The 
view we take is supported bv the decision 
in Chintaman Narayan v Madhavrav 
Vailtatcsh (2), where it was ruled that a 
suit to recover the lents ot land situated 
in District T mav bo brought m District 
S, where tlic Defendant is residing, al- 
though in such suits the 1 Maud ill’s title lo 
the land in respeci <1 winch the rent is 
sought to be recoveie^ may mcidentallv 
come m question 

We have next to consider whether the 
sale was held with juusdiction. As we 
have already stated, the sale was held by 
the Couit winch had made the decree. 
That Court had jurisdiction over the pel* 
son ot the Defendants but not over the 
disputed property In these circum- 
stances, it is plum that the C!*mrt was not 
competent to bring [he property to sale. 
The only case in winch a Court is entitled 
to sell immoveable property beyond the 
local iiinits of its jurisdiction is that pro- 
vided in Or. 2J, r, d of 4be Code of 1908, 
winch provides as follows: “ Where im- 
moveable piopertv forms one estate or 
tenure situate withm the local limits of 
the jurisdiction of two or more Courts, 
any one of such Courts may attach &nd 
sell the entire estate or tenure/’ , This 
provision was inserted for the first time 
(2) 6 Bom, H, 0, R. (A. 0, ^» 29 «10^K 


CHANDRA ROV CHOUDHCJRi. 

m the Code of 1908 and gave effect to the 
decision of tins ('curt in Ravilal Moilru 
\ Bama Sumlan Di lya (&). We must 
hold accordingly that the sale was held 
without jurisdiction. This bungs w to 
the question of the effect oi such sale. 
In our opinion, t her e is no toom foi con- 
Uovorsy that the sale was a liullitv. In 
support of this conclusion reteience may 
he made to the decision in Hujtakshmi 
t)asi v liatyaui Dasi (1) It is an ele- 
mental y principle ol law" that if a Court 
has no jui isdiet iojj o\ei the subject-matter, 
Us judgments and orders are mere 
nullities, and may not only be set aside at 
any time by the Couit in winch they are 
mulcted, but be deckued void by every 
Court in winch they are presented. If a 
( ourt lias no juusdidion, its judgment is 
not mciely voidable but void and it is 
whollv mumpoitant bow precisely ceitam 
and technically coirect its proceedings 
and decisions may have been; if it has no 
power to hear and determine the cause, 
iU authority i& wholly usuiped and Us 
judgment and orders are the exercise oi 
aibitraVv powei under the forms but 
w ithout the sanction of the law. These 
pi ineiples applv not only to oiigmal 
Couits but also to Courts of Appeal. Ac- 
coidingly wliere an Appellate Court does 
'not j>ossess jurisdiction to leview the ac- 
tion of the Court below, jurisdiction can- 
not bo conferred upon it by consent of 
the parties; and any waivei on their part 
cannot make up lor the lack or defect of 
junsdiction. This view 1ms been recog- 
nised by the Judicial Committee in Lcd- 
qard v , Bull (5) and Mutabshi Naidu v. 
tinWcmunm 6%/r/ 1 VO). Ret<&cnee may 

>3) l, L H U Cal. 307 08861 

(4) 1. b. It. 38 0*1. 039 at p. 868 (1910). 

(5) h. It, 13 I. A, 131; «, 0, T, U R. 9 All 

# 191 M$*6l ** 

(6) U % 14 I. A. 160 : c. t Ir, R, 11 Mad, 
26 (1887 K 
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also be made to the decision of this Court 
in (iurdco Shigli v. Chandrilca Singh (7#, 
when* the authorities on the subject tire 
reviewed. 

It was contended, however, on behalf 
of the Respondents that although the 
sale wag held without jiuisdiction, and 
although the piocecdnigs could not be 
validated on the ground of acquiescence, 
still the proceedings might be deemed as 
those of an arbitrator chosen by the 
paities Tn support of tins proposition 
i chance was placed upop a passage from 
the judgment of the Judicial Committee 
in Ledgard v Bull (M, wheie land Wat- 
son observed that when, in pioceedings 
pending bcfoic the Court, the paities agree 
to accept the Judge’s decision as final, 
even though the Court mnv not have 
jurisdiction, they theieby constitute the 
Judge a. r/w/w-aibitiator The effect of 
such ag? cement is that the decision of the 
Judge is not app ' liable and cannot be 
questioned in ain w a\ Hut though the 
Judge max he tonsidered as an aibitratoi , 
his decision is not, and does not, m nnv 
way, icsemhlc an aw aid , Bmgcse v Mor- 
ton (8) This principle, howe\ei, has 
no application to the cncumstances of the 
present litigation The decree was made 
e,r parte ; the sale was held ex parte ; and 
consequently it cannot be assumed that’ 
the parties, that is, the decree-holder and 
the judgment-debtor agreed to constitute 
the Judge as their arbitrator and to abide 
by the sale held by him. 

Finally, reference lias been made, m 
the course of the argument, to sec. 21 of 
the Civil Procedure Code, which forms 
the basis of the view taken by the Dis- 
trict Judge That section provides that 

5} L. B. 13 I. A* 134$ a. c. I. L. B. 9 All* 
191 U886\ 

(?) I. h, B. 36 Cal. 193 (1907), 

(6) limj A. 0. )|6. 


no objection as t> the place of suing shall 
be allowed by any Appellate or Revisional 
Couit unless sucli objection was taken in 
the Court of first instance at the earliest 
possible opportunity, and, m all cases 
wheie issues are settled, at or before such 
settlement, and unless there has been a 
consequent tailuie ol justice. That pro- 
\ision was inserted for the first time in 
the Code of 1908 and is fiamed on the 
analogy of sec. 11 oi the Suits Valuation 
Act of 188) The provision is an excep- 
tion to the well-established ude that 
wheie the Coint lias no inherent jurisdic- 
tion o\er the subjeot-maUei of the suit, 
its decree is a nullity, e\en though the 
parties may have consented to the juris- 
diction oi the Couit This exception 
Cannot obviously be so interpreted as to 
have a. wider application than what is 
justified by its terms. It is impossible 
for us to hold that sec. M debars the De- 
fendants from questioning the validity of 
the execution sale which is the root of 
the title oi the Plaintiff. When the 
Judge has no mheient jiuisdiction over 
the subject-matte! of a suit, the parties 
cannot, b) their mutual consent, conveit 
it into a proper judicial process, although 
they may constitute the Judge their arbi- 
trator and be bound by his decision on 
the merits when these are submitted to 
him This, however, can be accomplish- 
ed, only when the parties have expressly 
consented to such a procedure. 

The result is that this appeal is allow- 
ed, the decree of *tbe District Judge is set 
aside and that of the Court of first in- 
stance restored, with ©osts both here and 
in the lower Appellate Court. 

H. C, S, Appeal allowed with costs. 
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Appeal from Appbllatr Degree 
No. 2200 of 1920. 

Promode Chandra 
Rot Oboudbury, 

| Defendant, Appellant, 

v. 

Binayakdas 
Acharjya Chou- 
| dhdry and ors., Plain- 
tiffs, Respondents. 

first ya? Tenancy Art (VIII of 1885), see. 105, 
guit under, for correction of entries in record-of- 
riyhls- Sec 103D, presumption of 'correctness of 
entry in rccord-of-nghts, if can be rebutted by rood 
cess returns and quinquennia? register prepared 
vndtr Reg. ',8 of 1751 — Rood cess returns, admis- 
sibility in e< idenee. 


C. 0. Chose, J. 
Ohotzner, J. 

1922, 

Heard,* 

1, December. 
Judgment, 

19, December. 


The rent of a tenure was recorded as 
fired m the iceord-of-rights. In a suit 
under see. 100, Bengal Tenancy Act, 
(or correction of the entry, the landlords 
alleged that the rent was cnhanotblc and 
produced quinquennial registers prepart il 
under Big- 40 of 1700 and the 1c tutu Is 
contended that the rent had remained iin 
varied foi over W peats and tited novo 


mid cess returns : 


Held — That having regard to the pro 
visions of the <'<ss Vet the road cess re- 
turns in question ice, re not admissible in 
evidence at all. To start with, there was 
a presumption m favour of the tenants' 
from an entry under sec. 103, Bengal Ten- 
ancy /let Therefore the onus of proof 
rested entirely on the landlords to negn 
Ure the effect, of the said presumption 
Assuming that the. cntrjj tn the quinquen- 
nial register was admissible in evidenct , 
the said entry by itself was ngt sufficient 
to negative the presumption in favour 
of the tenants, , 

This was an appeal preferred on the. 
4th of August 1020 against the decree of 
F. W. Word, Esq., Special Judge of Zilla 
Mymensingh, dated the 8th of May 1920, 

[ 'I'.JUt' 1 - 1 l .1 > i 1 


affirming the decree of Babu A. K. 
Mukherjee, Assistant Settlement Officer 
of Netrokona , dated the 3rd October 1918. 

The mateiial facts will fully appear from 
tho judgment. 

Babus Sarat Kutncur Boy Chowdhury 
and Birendra Kumar De for the Appellant. 

Babus Jogcsh Chandra Roy and Pro- 
liant Chunder Mazumdar for the Respon- 
dents. 

Tho JrDc.MrvT of the Court was ss 
follows : — 

This appeal , has arisen out of a suit 
nndei see. 10G of the Bengal Tenancy Act 
at the instance of the landlords for 
collection of ceitain onines in the record - 
of-i ights of v diape Pechandary, the sur- 
\ey of which has been made and the re- 
eord-nf-rights in respect thereof has been 
piepaied under the provisions of Chap. 
10 of the Bengal Tenancy Act. The 
Plaintiffs landlords alleged that the rent 
o| the tomne in suit was enhancible : the 
tenants in their defence, however, urged 
that having regatd to the entry under see. 
H)hB of the Bengal Tenancy Act and to 
the fact that rent has remained unvaried 
for a period of over 20 years the claim of 
the Plaintiffs landlords was not enlertain- 
ahle The Assistant Settlement Officer 
of mensingh before whom this matter 
i.ime in the first instance was of opinion 
that although the entry in the record-of- 
iights was m favour of the Defendants, 
-'dll having regard to the quinquennial 
togisler of 1205 B. S. prepared under the 
provisions of Reg. 48 of 1793 and to the 
entries in certain. road cess returns filed 
by the Plaintiffs landlords, the claim bf 
the latter was sustainable anrl he accord- 
ingly decreed tho suit with costs, declar- 
ing that the rent of the tenure was liable 
to enhancement. , He further ordered 
that the necessary correction in the. re- 
cord-of-rigbts should ; be • made ■ as 1 
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for by the Plaintiffs. There was an ap- 
peal to the Special Judge of Mymensingh 
at the instance of the Defendants ten- 
ants. The learned Judge after taking 
into consideration the documental y evi- 
dence m the case held that there was no 
substance in the appeal and he accord- 
ingly, dismissed the same. 

The two pieces of documental v e\ ulence 
relied upon bv the learned Judge are 
(i) the quinquennial register referred *o 
iibou* an 1 1 1 o 1 1 showed that at the tune 
when the register was pieptlied the rent 
oi the tenure in question was 75 sicca 
rupees which was equivalent to Us. SO 
of tlie East Indian Company (the rent 
according to the Defendants having been 
a sum of Tts 89-11-8' p for a series of 
voars), and (it) the load cess returns filed 
by the landlords in accordance with the 
provisions of the Cess Act The learned 
Judge after discussing the weight to be 
attached to the entries in the road cess 
returns, held that' there was sufficient 
evidence on behalf ol the landlonL to 
meet the Defendants tenants cube, .Al- 
though he was of opinion that ft he iegis- 
ter standing by itself was fai from being 
conclusive. It is to be observed, how- 
ever, that the roadless retuirns in ques- 
tion were tendered as exhibits in this case 
not on behalf of the Plaintiffs landlords 
hut on behalf of the Defendants tenants. 
Now so far as the road cess returns are 
concerned, it is quite clear, having regard 
to the provisions of the Cess Act that 
they were not admissible in evidence at 
all and, therefore, so far as the Defend- 
ant’s case is concerned we must leave out 
of consideration the road cess returns, 
Therefore, there remained the quinquen- 
nial register which was tendered as an 
exhibit oh behalf of the Plaintiffs land- 


Aoiubjw Choudhurv. 

from an entry under sec. 103B of the 
Bengal Tenancy Act Therefore, the 
onus of proof rested entirely on the Plain- 
tiffs lan dloids to negative the effect of the 
said presumption The question then 
arises as to whether the Plaintiffs, land- 
lords, have discharged that onus. It is 1 
unnecessary to go into the question as to 
whether the quinquennial register was 
admissible m twidowv oi not Assuming, 
howevei, that the entry m the quin- 
quennial register was admissible m evi- 
dence, \ve are of opinion that the said 
entry by itself was no( sufficient to nega- 
tive tlie presumption under sec. 103B of 
the Bengal Tenancy Act. Indeed, it has 
been recognised bv the learned Judge 
himself that that piece ol evidence is far 
from being conclusive. We are satis- 
fied, however, from the judgment of the 
learned Judge taken as a whole that the 
onus was wrongly placed on the Defend- 
ants and in that vievt of the matter he 
came to the conclusion that the Plain- 
tiffs, landlords, had proved their claim. 
We think, howevei, that the entry m the 
quinquennial icgister is not sufficient to 
prove the Plaintiffs’ ci*se In this view 
of the ninttci, we must allow the appeal 
and direct that the appeal be decreed and 
thg suit dismissed with costs in all Courts, 
J, N. R Appeal allowed . 


iCIVIL REVJSIONAL JURISDICTION.] 
Rev. No. 696 of 1922. 

FJakhal Chandra 
[Chattkrjm, Defendant, 
Petitioner, 
v. 

Rohini Kumar Chat* 
terjbk, Plaintiff, 
Opposite Party. 


\Pi'ovinci,al Small Game CourU A&t (IX <>flSS7X 
lords. Now to start with, there was, a of Small Gmm Cmn to try a wit 

presumption in favour of the Defendants a* 

■■ . : ' w * 


Rankin, J. 
1928, 

3, January. 
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turn fur things misappropriated — Construction of 
plaint— Discretion to m'ard interest. 

Defendant in collusion with certain 
Railway Officers took some coal belonging 
to Plaintiff and misappropriated it>. The 
Plaintiff and the Defendant discussed 
the matter and the Defendant exe- 
cuted a chit promising to pay a particular 
sum made up in a particular way . Plain- 
tiff brought a suit in the Small Cause 
Court alleging m the plaint the aforesaid 
collusion and misappropriation and the 
execution of the chit agreeing to pay the 
money . In decreeing the suit the Small 
Dause Court Judge awarded interest at 
24 per cent, per annum oh the ground of 
Defendant's conduct • 

, Held — That the plaint properly read is 
a plaint upon the chit and is not a suit for 
damages either for theft of coal or for the 
conversion of the coal in any sense. 
As there was nothing in the plaint to show 
that the transaction teas represented as 
two alternative causes of action , thtre wa s 
no objection in law to the rase bring tried 
in a Small Cause Court. 

Although in the t absence of evidence of 
custom, 24 per cent, per annum i is a high 
rate , the Court had jurisdiction to grant 
it. 

« 

This was a Rule issued against an older 
of the 0ou<^ of the Additional Rub- Judge 
of Khuloa made in Small Cause Court, 
Suit No. 5 of 1922. 

, The Defendant Petitioner, in collusion 
with the Railway Officers concerned , took 
some coal belonging to the Plaintiff 
Opposite Tarty and misappropriated it or 
converted it to his own use. The Plain- 
tiff then went to the Defendant, "they dis- 
oussed the matter, and the Defendant 
executed a chit promising to pay,.' nof 
damages at the market value, parti- 
£ular sum made up in. a particular 


The Plaintiff sued the Defendant and go* 
decree for the sum and interest at 24 per 
cent, per annum. The Defendant, there, 
upon, moved the High Court and got the 
present Rule, 

lhibtis Brojolal Chakraburty and 
Ttadlula Ranjan Guha for the Petitioner 

Babu S. iV Wulhcrjre foi the Opposite 
Tarty. 

The Judgment of the Court was as 
follows * — 

This Rule \vas issued on two grounds, 
the first being that the Court below had 
no jurisdiction and the second being that 
the judgment was erroneous in law as the 
learned Judge had laded to decide various 
questions raised in the proceedings. The 
learned pleader for the Petitioner has put 
Ins case thus • That m the plaint there are 
really to he found two causes of action — 
one being an action for damages for tl\o 
wrongful misappropriation of ceitam cial 
belonging to the PI amt iff— that wiongful 
misappropriation i exulting in a criminal 
offence and therefore coming within cl 
35, sub-el (u) of the Second Schedule to 
the Piovineial Small Cause Courts Act; 
and the second being a claim upon a con- 
tract evidenced bv a document called a 
chit said to have been executed by the 
Defendant to pay a certain pi ice for the 
coal in question. The complaint, made 
is that although the suit considered as a 
claim upon a chit was within the com- 
petence of the Small Cause Court, the 
learned Judge while purporting to give 
judgment upon that cause of action has 
allowed himself to be influenced Jby the 
other aspect of the case and h&i in parti- 
cular dealt with the question of interest 
upon a view which shows that he had hot 
only jn his mind the cause of action on the 
’ feut the other cause of action Which 

’ ii'qm Vop&tf 4o A Smiili Came <?owi& > f 

■ , 1 
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.Iakhaii Chandra Chatterjee ». Rohini Kumar Chatteiuee. 


Now, I have not the advantage of being 
able to read in the vernacular the plaint 
in this case, but I have bad the para- 
graphs explained to me and in my opinion 
the plaint piopcrly lead is a plaint upon 
the chit and is not u suit for damages 
eithe r for,, theft of coal or for the conver- 
sion of the coal in any sense It is quite 
true that m the third paragraph of the 
plaint it is alleged that the Defendant in 
collusion wit It the Railway Officers took 
the coal and misappropriated it or con- 
verted it to Jus own use. I will assume 
that the meaning of that is exactly the 
same as it the plaint had stated that the 
Defendant had stolen the property. 
Nevertheless when one reads the plaint 
fairly, one sees that that paragraph is fol- 
lowed l>v a statement of subsequent facts, 
namely, that the Plaintiff went to the 
Defendant, that they dismissed the 
matter, that the Detendant executed the 
chit promising to pay, not damages at 
the market value, but a particular sum 
made up in a particular way. Theie is 
nothing ui the plaint to show that the 
transaction is represented as two alterna- 
tive causes ot action At the end of the 
plamt, it is true that there is a reference 
to the place at which the cause of action 
aiose and lefeience is made to the fact 
that within the jurisdiction of the Court 
the chit w'us executed and the goods were 
delivered. It has been suggested to me 
that that reference to the place where 
the goods were delivered shows that the 
Plaintiff was harking back to a claim for 
damages for the conversion of the coal. 

I do not think so. Reference to the place 
of, delivery would be true of the circum- 
stances which would tend to show that 
the suit was properly brought, if brought 
only and solely oh tjhe chif f . Ip my, view, 
the plaint was, intended to be, when m®#:, 
fully looked at, a claim ipr ,a ■- 


sum of money shown by the chit arid not a 
claim for damages either for conversion or 
for compensation for theft. That being 
so, neithei of the ways in which the Peii- 
tioner put his case when applying for the 
Rule, nor the very much better way in 
which his case was put before me by the 
learned pleader can stand. I think thera 
is no objection m law to the case being 
hied in a Small Cause Couit. The matter 
really ends there as there is no sub- 
stance at all in the second ground men- 
tioned in Hit petition But the learned 
Judge in dealing with the question of in- 
terest used the following language : 

“ As regards interest, I think it proper, 
under* the circumstances of this case, as 
flic Defendant’s conduct was most 
heinous from the very beginning, to grajnt 
it. The rate is not high ” I think what 
the learned Judge meant was this*. — * 
First of all, I do not think, he was refer- 
ring merely to the circumstances under 
which the coal w’as originally taken. He 
was reteiring to the faet that in his view 
the Defendant had signed the chit and 
afterwauls repudiated it. T think, more- 
over, the remark is to explain whv he 
thinks it a proper cflse to grant interest 
at all. 

As regai ds the rate of interest, what 
tie says is that the rate is not high and 
he allowed the rate claimed, that is, two 
per cent per mensem. Now’ there is 
something to be said as a matter of dis- 
cretion under the Civil Procedure Code 
against allowing a sate of interest as high 
as 21 jiei cent, per annum except in the 
presence of a contract to that effect ,or 
some evidence thul that was the usual 
rate in the particular market concerned. 
There was no such allegation in the plaint 
End' though it has beep slated ihgkt '.'dtnds 
usual rate, the only finding the 
loomed Judge is that thhifafsei isaolldjKh. 
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I should rather have thought a rate of 24 
per cent, per annum a very high rate of 
'interest, but tins matter is not in any way 
affected m my judgment by the fact that 
the learned Judge has entertained a kind 
of case which was not within his jurisdic- 
tion. I think, he had full jurisdiction 
over all matters comprised in the plaint 
when the plaint is properly understood, 
although in the absence of evidence of 
custom, 24 per cent per annum is a high 
rate. I think lie had jurisdiction to grant 
it I therefore do not think- it fit m this 
case to interfere. 

The result is that the Rule is discharged 
with costs — one gold mohur. 

J. N. R. Rule discharged. 

(CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 924 of 1922. 

J 0GE8H Chandra Sen 
and anr., Accused, 

0. C. Chose, J. Petitioners, 

CflOTZNEB, J. « v 

1922 , | Nikunja Bkhabi Chow- 

21, December dhurv, Complainant, 

Opposite Party. 

Criminal Procedure Code (Act V of 1898), see 
208, du/iiissal of comphunt after giving accused 
opportunity of being heard -Sec 487, Sessions 
Juxlgds order for further enquiry without giving 
to cased opportunity of being he, red, propriety of. 

• 

1 complaint wit* dismissed under sir 
203, Ur. P. C , after giving the accused 
On opportunity of being heard. The 
Sessions Judge set aside the order of dis- 
missal and directed a further enquiry 
without giving the accused an opportunity 
of being heard ■ 

Held — That in the circumstances of the 
case, the accused should have been given 
an opportunity of being heard before the 
learned Sessions Judge at the hearing of 
the application under sec. 437, Cr. P. G., 
he having been allowed to be present from 


Kumar Chatterjeb. 

the very commencement of the proceed- 
ings at the instance of the complainant 

HARID48 SANYAJj V. SaRITULLAH (1) 
distinguished. 

Tins was a Rule granted on the tilth 
Octob i 1922 against an order of the 
Sessions Judge of Chittagong (H. C. 
Stork, Esq ), dated the 22nd September 
1922, directing on appeal a further en- 
quiry into the complaint which was 
brought by the Opposite Party against 
the Petitioners under sec. ,‘179, 1 P. 0. 
and which was dismissed under sec. 302, 
Cr P P. by the Additional Sub-Divi- 
sional Magistrate of Chittagong (Mr S. 
C. Smlia), on the 28th August 1922 

The complaint of the Petitioner was 
dismissed by the Additional Sub-Dm- 
Monal Magistrate of Alipur by the follow- 
ing order under sec. 203, Cr P. C. : — 

“ The tank in question app< rtams to the 
non-occupancy tenancy of the complain- 
ant party under the accused. It has been 
in possession of the complainant who has 
not been paying any rent to the accused 
party The accused party maintains 
that 1 " it is entitled to receive rents from 
the complainant party and has been 
asking the latter party to take settlement 
and pay reasonable rent. The complain- 
ant party having refused, the accused 
path floated the land as not under 
settlement with the complainant and 
fished in it by way of asserting their 
light and claim of possession to the tank. 
This catching and taking of the fish by 
the accused is the subject of the theft 
complained of in the present case. . . The 
claim has no doubt been honestly put 
forward even though it may be ascer- 
tained to be unfounded eventually. But 
it is clear that it is not merely colour- 
able. If a claim to property is honestly 
made , thou Cri initial Court’s jurisdiction 
(II J, t. R. Ifi 0*1. 60S tF, HP (1888). 
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is ousted. The application is dismissed ed a further ‘enquiry. The point which 


under sec. 203, Or, P. C 

The complainant thereupon moved the 
Sessions Judge of Alipur who by his fol- 
lowing judgment ordered a further enquiry 
under sec. 437, Or. P. C 

On a motion to the Sessions Judge tue 
Court observed : “ There is no doubt that 
rn the khattian the complainant’s father is 
recorded as a tenant of the Opposite 
Party’s father and an agreement is re- 
corded in virtue of which rent is not paid. 
The hhaltian undoubtedly raises a strong 
presumption in favour of the Petitioners. 
There is no evidence that the Opposite 
Park endeavoured to assess the land to 
rent hv using the provisions of Bengal 
Tenancy Act and the 'primd facie presump- 
tion ih undoubted] v dial the Opposite 
Patty tried hv a foieible act to lake the 
lew mto then own hands in a way they 
weic not justified to do The learned 
M agist 1 ate m view of the presumption 
arising from /r halhait - has no justification 
for the lemai'k that the accused believed 
honestly that they were taking fish from 
their land The allegations set forth are 
sufficiently serious and justify a further 
enquiry ” 

The accused thereupon moved the High 
Court and obtained the present Rule 

Babas Moamatha Nath Moolcrr i-'e and 
Amulya Charan Sen for the Petitioneis. 

Babus Dwarhanath Sanyal and Lalit. 
Mohan Sanyal for the Opposite Party. 

The Judgment or the Court was as 
follows : — 

In this case the complaint of the com- 
plainant was dismissed undefr isecl. 203, 
Cr, P. C. It was dismissed after giving 
the accused an opportunity of being heard. 
The learned Sessions Judge on being 
moved by the complainant has, however,* 
set aside the order of dismissal and direct. 


is now uiged hv Mr Mookerjee is that 
the order directing a further enquiry 
should not., m the circumstances of this 
particular case, have been made without 
giving the accused an opportunity of 
being heard. 

The facts to which our attention has 
been drawn by Mr. Mookerjee in this 
case are that the tank which is the sub- 
ject-matter of dispute was recorded in 
the rceoid-of-iights as appertaining to the 
non-occupancy holding of the complain- 
ant under the accused and that it 
was rent-free. The Magistrate who dis- 
missed the complaint came to the con- 
clusion that the accused honestly believed 
that lie was entitled to a kabuhyat from the 
complainant undei taking to pay rent* in 
respect of the tank or if the A abuhyat 
was not foitheoming, he was entitled to 
take fish out of Hie. tank and that in the 
circumstances disclosed, the matter was 
more or less of a civil nature. The 
learned Sessions Judge has proceeded to 
a certain extent upon the khattian which 
was prepared under the provisions of 
Chap X of the Bengal Tenancy Act We 
do not desire to expiess any opinion cn 
the facts of the case nor on the merits of 
the dispute between the parties. We are 
•satisfied that this is one of those cases 
in which the accused should have been 
given an op|x>rtunity of being heard (he 
having been allowed to be present from 
the very commencement of the proceed- 
ings at the mstanoe of the complainant) 
before the learned Sessions Judge at the 
healing of the application under sec. 437, 
Cr. P C Our attention has been rightly 
drawn by Mr. Sanval to the language of 
the decision of a Full Bench in Bari* 
dag Sanyal v. Saritullah (1). We do 
not desire to depart in any way from the 
'11 T. t,. R 15 rwi. 60 S tv , BA OftSM, 
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principle kid down in tile Full Bench 
decision but the words used by Mr. Justice 
Wilson and Mr. Justice Prinsep in deli- 
vering the judgments of the Full Bench 
case do not imply that the discretion of 
the Magistrate or Sessions Judge is in all 
cases fettered. As has been stated above, 
in the circumstances of this particular 
case, we have come to the conclusion that 
tile .-accused should have becu given an 
op]*>i tunitv of being represented (before 
the learned Sessions Judge. 

In this view of the matter, we set aside 
the order of the Sessions Judge of Chitta- 
gong, dated the 22nd September 1922, and 
direct that the petition of the complainant 
under see. 437, Or. P. (' , be re-heard bv 
him after giving notice to the accused 

The Pule is made absolute m these 
terms 

J. N. R. Rule made absolute 


fCSIMINAL. BS VISIONAL JURISDICTION.} 

Rav. No. 1128 of 1922. 


NewbOULD, J. 
SO Hit AWARD Y, J. 

1923, 

22, February. 


Gonksh Saha 
, Petitioner, 

v. 

Tan Empkrob, 
Opposite Party, 


Crfinintil Procedure Code (Act V of 1898), see. 
$03, conviction for possession of sOtne stolen pro- 
party, if loyal, when the accused had preciously been’ 
tried in respect of some other articles found in his 
'possession on the so, me date and acquitted. 

Several articles of stolen property 

h0iny ken found m ihe smm <>i 

ate petitioner, he was, charged in mpect 
of some of them under sec .'"ill and ac- 
quitted* Be wax subsequently tried and 
convicted in respect of the othor properiks 
found t<u his possession wt the ea**M> dole 

Held— That in fcfce absence 4 
that the different article)) wbictjtj, the 
object of the charges tli 1 irial« 

were, received at different times, 


trial was illegal under the provisions of 
see 408, Gr. P. 0. 

I shan Muchi v. Queen-Empress (2) 
mill Queen-Empress t). Makhan (1) fol- 
lowed. 

'This was a Rule to show cause why the 
order of the Deputy Magistrate, Alipur 
(K M. Mnrshed, Esq.), dated the 13th 
day of November 1922, convicting the 
Petitioner under sec. 411, I. P. 0., and 
sentencing him to undergo rigorous ina- 
pt isonment foi two months, an appeal 
fiom which order was dismissed by the 
Additional District Magistrate of the 
24-Paiganas on the 28th November 1922, 
should not be set aside 

The facts of the case are as follows : — 

On the 7th December 1921 several 
m tides of stolen properly were found 
in the mom occupied by the Petitioner. 
In respect of some of them he was prose- 
cuted and affei being convicted under sec 
41!, I P. (‘ , by tho trying Magistrate 
he was acquitted on appeal. He was sub- 
sequently tiled and convicted in respect 
of otjier properties found in Ids possession 
on the same date. Tho Petitioner pre- 
fened an appeal to the Additional District 
Magistrate of 21-1’arganas w’ho m dis- 
missing the appeal passed the following 
lodgment : — 

“ The Appellant has been convicted of 
dishonestly retaining certain stolen pro- 
perties {(’.g., a coat and vesfand a shawl) 
knowing or having reason to believe them 
to be atvlen. 

There is incontestable evidence to 
show that the articles m question were 
stolen property. Tt is also proved that 
the ai ticks were found in the room occu- 
pied by Appellant, The defence has Oxa* 
mined two witnesses ; |o prove that the 
Appellant's father expla&Kid to the Suh- 
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Inspector at the time of the search that 
the goods in question as well as a large 
number of other articles of dress had been 
received by Appellant’s mother on pledge 
and that she used to receive such goods on 
pledge. The Appellant’s mother was 
alive at the time and she lias died since. 
The defence now set up does not appear 
to me true. If the abo\e allegation had 
been made at the time of the search the 
Sub-Inspector would, no doubt, call for 
evidence of Ihe woman's receiving the 
goods on pawn. It is •clear that taking 
advantage of the death of the Appellant’s 
mother the Appellant has sought to throw 
the, burden on her. The stolen goods has 
been found m possession of the Appellant 
under circumstances which lead irresistibly 
to the conclusion that he retained them 
with a guilty knowledge The conviction 
and sentence of the Appellant are upheld 
The npjieal is dismissed ” 

The Petitioner thereupon moved the 
High Court, and hence the present Pule. 

liabu a Dasa ratio Sautjal and Lalit 
Mohan Sanyal for the Pititiouer. . 

Mr, Orr for the Crown. 


The Judgment of thf, Court wes as 
follows 

The Petitioner in this case has been con- # 
victed under sec. 411, I. P. C., on the 
charge of having been in dishonest posses- 
sion of stolen property on tho 7th Decem- 
ber 1921. It appears that on that date 
several articles of property were found 
in the room occupied by the Petitioner. 
In respect of some of them he was prose- 
cuted and after being convicted under 
sec. 411, I. P, C., by the trying Magia* 

, trate ho was acquitted on appeal. He has 
now been tried and convicted in respect of 
other propeftmd found in his ] 

‘on the same da%, 'There 

tfx»* tit* 


subject of tl*e charges in the two trials 
were stolen from different persons, blit 
there is no evidence that they were re- 
ceived at different times. The facta of 
the case cannot bo distinguished from 
those of Qta ni-Kmpress v Maid Mu (1), 
which iollows the decision ot a Divisional 
Bench of this Court m Ishan Muchi v. 
Queen-Empress (-2). On this authority 
we hold that the second trial was. illegal 
under the piovisions of sec. 403, Cr. P. C. 

We accordingly make this Itule abso- 
lute and set. aside the conviction and sen- 
tence passed on the Petitionei and direct 
that be be discharged from his bail bond. 

>h X. K. Rule made absolute. 


[CRIMINAL BEVISIONAL JURISD CTION.] 
Rev. No. 1134 of 1922. 

Prasanna Chandra 
Majomder, Accused, 
Petitioner, 
v. 

Upendra Nath 
Show, Complainant, 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), »ec, 
4?s, Appellate Court’s power to convict under a 
different section while maintaining the eon nation by 
the trad Court. 

Where the trial Court convicted the ac- 
cused under see. 143, 1. P. G., but ac- 
quitted them of the offence under sec. 

/. P C , and flic Appellate Court , while 
upholding the conviction under sec. 148, 
1 P C and the sentence, set aside the 
acquittal under s%c. 379: 

Held — That the Appellate Court had no 
jurisdiction to set aside the acquittal of 
the Petitioner when he upheld the convic- 
tion under sec. 143, t. P, C, It teas nqt 
a case of altering the conviction which was 
within his powers under sec. 423, Cr. PL G. 
This was a Buie granted against the 

V (i) i.ur.isa»i *i»<m&& , 

w V «*■ *frit an Fwatatattf ! 1,1 > ' 


Nrwbodld, J. 
SUHRAWARDT, J. 
1923, 

23, February. 
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order of the Deputy Magistrate of Bogra 
(S. K. Ganguly, Esq.), dated the 30th day 
of .Tune 1922, convicting the Petitioner, 
under sec. 143, T P C., and sentencing 
him to pay a tine of Rs. 100, or, in de- 
fault, to two months’ rigorous imprison- 
ment, which order w as on appeal modified 
by the Additional Sessions Judge of Pabna 
and Bogra C Bogra) on the 18th September 
1922, by further convicting the said Peti- 
tioner, under see. 379, I. P. C. 

The facts of the case are briefly as fol- 
lows : — The Petitioner w as convicted 
with five others under sec 143, I. P. C., 
of being a member of unlawful assembly 
but w r as acquitted of the charge under .see 
379. I P. C On appeal, the Additional 
Sessions Judge of Pabna. and Bogra up- 
held’ the conviction and the sentence, vis . 
fine of Rs. 100 or t wo months’ rigoious 
imprisonment in default, but set aside 
the acquittal of (he offence under sec. 379 
and further convicted iho Pet itionei undei 
sec 379, 1. P. 0 

The follow mg judgment was passed b,\ 
the lower Appellate Coiift — 

“ The Appellant has been convicted with 
five others under sec 113, Indian Penal 
Code of being a member of unlawful 
assembly, the object of which was hv 
means of and show of criminal force to 
obtain possession of a certain tank, known 
as Fulpnkur tank, of winch complainant 
Surcndia Mohon Mandat was in posses- 
sion. 

The defence is that accused was in pos- 
session, of the tank am cl the argument 
before me was directed to snow that he 
was never legally ousted fiom posses- 
sion. 'Eve n if this be true it assists him 
little, because if complainant bpd been in 
possession, even though wrongfully, for u 
long period, accused is not justified in 
attempting to oust him by force. I consi- 
der the evidence of actual possession df 


complainant satisfactory, and I note 
particularly the existence ot two tin huts 
for an Inch the accused could not account. 

I consider therefore that, the learned 
Magistrate’s findings ot fact arc correct, 
but I tlunk he is mistaken in holding that 
upon those findings there is no offence 
under sec. 379, I. F. 0 The removal of 
(he (too# and jats was undoubtedly intend- 
ed to prcAent tlie complainant from exer- 
cising In* lawful light of fishing m the 
i <i i ik and therefore to cause him wrong- 
ful Jnss ( 'onseijiientU it lk dishonest, 
though it may have been intended to 
cause no wrongful gain to accused 

The acquittal under sec. 379 is there- 
foie set aside, and the Appellant is con- 
victed under that section. 

The sentence will remain as before.” 

Bobu Bir Bhusan Dutt for the Peti- 
t inner. 

Tlie J i no me xi of tjur Court was as 
follows : — 

The Petitioner in this case was con- 
victed b\ the Deputy Magistrate of Bogra 
under ,sec. 143, 1. P. 0. and sentenced 
to pay a. fine of Rs. 100 On appeal to 
the Sessions Judge <>i Pabna he upheld 
the conviction and sentence and further 
passed an order setting aside the order of 
acquittal of the offence under sec 379, I. 
P (- , which had been passed by the try- 
ing Magistrate. The learned Sessions 
Judge had clearly no jurisdiction to set 
aside the acquittal of the Petitioner wTien 
lie upheld the conviction under sec, 143, 
l P. 0. Tt was not a case of altering the 
conviction which was witliiu Jus x>owers 
undei sec. 423, Or. P 0 We accordingly 
make this Rule absolute and set aside the 
order of the Sessions Judge so far as it 
sets aside the acquittal of the Petitioner 
under sec. 379, T. P. # C , by the trying 
Magistrate* u 

J t N. & ; ‘ fink made absolute* 




'jfot: 
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Heard, 5; July. 

Judgment, S, July. 


AtYCBIBIB, 
Appellant, 
v. 

The Sbohbtaby 
of State fob 
[India in Council; 

Respondent 

Prm Court proceeding* — Turiith born Greet 
naturalwed before vmr a* a Persian subject, but 
commercially domiciled a* a Turk, ship owned Ay— 
Condemnation. — On us. * 

The claimant was a member of the 
Orthodox Greek Church and was born, in 
Constantinople a Turkish subject. About 
3 years before the war he had been 
naturalised as a Persian subject, but he 
continued to carry on hts business in 
Constantinople as before, when the 
“ Kara Deniz” which he had purchased 
on 15th August 1914 was, after declara- 
tion of war between Great Britain anil 
Turkey, seized, and captured as an enemy 
vessel on 13th November 1914: 

Held — That under the circumstances 
the burden of proof was upon him to 
satisfy the Judge that the commercial 
Turkish domicile which he had retained 
up to the time when the war broke ont 
had been altered. He might have stated 
that, ft ''was his intention definitely to give 
it up ahd not to resume business in Cm- 
1J ' "" ;«t kit. 4 Mut the statements 


nwfe' in Court did not suffice to dis- 
charge $e tjurden of proof and the ship 
was pf^pem ttjndemned. 

frfon a judgment 


'M’ttkk Ottoman Empire a$\the\tiftM! 
,-^-P the " Kara ‘Deniz ” was 
Oo^demned as. good and lawful prize, 
condemnation took place on the ground 
that at the time of her seizure she feef, 
longed to an enemy of the Crown, 

The Appellant was born at Constanti- 
nople and lived and carried on business 
there all Ins life. 

In 1911, he became a Persian subject 
in order to prevent his sons having to 
serve in the Turkish army and thereafter 
the ships which he owned flew the Persian 
flag. On 15th 'August 1914, the ”Ear& 
Deniz” was purchased by the Appellant 
from a Turkish Co. and arrived in Bnip- 
bay shortly afterwards flying the Turkish 
flag and manned by Turkish officers and 
crew. 

On the 25th August, the name of the • 
ship was purported to be changed and the : 
Persian flag wad hoisted and an appli- 
cation was made for clearance from 
Bombay. The port offiegr, however, re- 
fused to reoogmse the change or to 
a clearance in the absence of the. chip’s 
register. 

On the 5th November 1914, war was 
declared between Oreqt Britain .and, 
Turkey and on the 13tbi November 1914 
the “Kara Deniz” was seized and .cap- 
tured as an enemy vessel. On :13th 
Jaudary 1915, the Appellant' filed dii« 
claim ; for the said vessel and also, fon; 
damages for her detention and, caplipre,;^ 1 ,' 
; The cause was tiled before MacLeod, 
C. J., who delivered a preliminary jUjdgt - 
mipnt on 11th March 191 1 5, , The learned 
Chief justice found that according to the 
municipal law, of 'Persia and' Turkey, 4r-g, 
tefthgfey. of the * ' 
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the personal Btatua of the owner, but 
that there was considerable justification 
for the Respondent's contention that 
there was a strong inference that an 
arrangement had been made between the 
Appellant and the vendors that the latter 
should retain control of the vessel after 
the transfer which had been effected 
merely to allow of the vessel reaching the 
nearest Turkish port (Basra) under the 
Persian flag. 

Ifis Lordship therefore directed the 
cause to stand over sine die t-o enable the 
Appellant to produce further evidence in 
support of the bond fides of the transfer 

In April 1919, an application was made 
to the Prize Court by the Respondent for 
the further hearing of the cause on the 
ground that apart altogether from the 
question of the bond fides of the transfer, 
the Appellant had a Turkish domicile 
which he had not abandoned and the 
vessel must therefore be deemed an enemy 
vessel. 

On the 9th June 1919, MacLeod, 0 J., 
gave judgment and decided that at the 
outbreak of war the Appellant had his 
commercial domicile in Turkey, that at 
the time of the capture and for many 
months after he had no intention of re- 
moving that domicile to a neutral country, 

■ that he did nothing towards abandoning 
or renouncing his Turkish domicile, and 
therefore that the vessel being owned by 
a person domiciled in an enemy country 
was subject to condemnation as lawful 
prize as a h enemy ship. 

Mr. A. Mirta Khan for the Appellant 
contended that the detention was un- 
justifiable before the declaration of war, 
and "that being a neutral ship the 
seizure was unlawful 
Sir Leslie Scott; K. C. (Sol, Gen.) apd 
Hon’ble Gedffre^ Lampici for the Stef#; 
spondebt were not calledupon,! ' ■ 


Their Lohdsbsps' JcdOmeSt was deli- 
vered by ’ 1 , !' 

Lord Sumneb.— Although their I^ord- 
ships do not find it necessary to •■call upon 
the Crown for any argument, they must 
not be understood to cast, the smallest 
slight upon the argument which has been 
advanced to them on bohalf of the Appel* 
lant in so doing. Indeed, they wish to 
say that great assistance has been ren- 
dered to them by the brevity, the clear- 
ness and the good judgment which Mr. 
Mirza has displayed on behalf of his client ; 
but their Lordships have come to the con- 
clusion that there is no ground made out 
upon which they can interfere with the 
condemnation which was pronounced in 
the Court below 

The case is a claim in prize for the con- 
demnation of the “ Kara Demz.” It has 
been heard on two occasions. On the 
first the learned Judge found that the 
formalities of the transfer to the claimant 
appoared to be complete, but he had 
doubts, which the circumstances certain- 
ly seem to have warranted, whether the 
transaction might not have been a collu- 
sive one entered into for the purpose of 
assisting the Turkish Government, then 
an enemy of His Majesty, and accord- 
ingly the case was adjourned to give the 
claimant the opportunity of colling fur- 
ther evidence upon that point. Subse- 
quently the case came on again, and a 
decree of condemnation was pronounced 
upon the ground that the claimant had, 
at the time of the capture and continu- 
ously thereafter, a commercial domicile 
in Constantinople, and that he had newer 
formed any intention, or toben any steps, 
which had the effect of divesting him of 
that commercial domicile and adopting 
some other. If,tbe decision that he bad 
not dond so; and had therefore retained 
commercial domicile, was 

'M ,'V" . , > 
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correct, it is fiht contended before their 
Lordships thftt the condemnation was not 
properly pronounced. 

The question is one of fact, and der 
pended in the first instance upon the evi- 
dence given as to the acts and intentions 
of the claimant. He was by race a Greek. 
He was a member of the Orthodox Greek 
Church, but was born in Constantinople 
a Turkish subject. About three years 
before the war he had been naturalised 
as a Persian subject, but he continued *o 
carry on his business in Constantinople 
as before. In partnership with a Turkish 
subject he traded as a manager of ship- 
ping, and, in oo-ownership sometimes 
with Turks and sometimes with Germans, 
and in one or two cases without any co- 
owners, he was owner of a number of 
vessels trading principally in the Black 
Sea, where they carried the Russian 
mails, and through the Suez Canal and 
down the Red Sea, where they engaged in 
the pilgrim traffic to Mecca. This busi- 
ness he carried on up to the very eve of 
the outbreak of the war between Turkey 
and Great Britain. He happened then 
to be in the Piraus in consequence of 
some trouble which one of his vessels, the 
"Teheran,” had got into. The immin- 
ence of war must have been obvious to 
him, ‘iflae it was to everybody else, because 
his vessels had been employed in trans- 
porting trooper for the Turkish Govern- 
ment, a service which they had rendered 
in time of peace for some years, but now 
were called on to render upon an excep- 
tionally large scale. * 

In the autumn of 1914 mines had been 
laid in the Dardanelles, the traffic through 
the Straits wafe no longer conducted in 
the ordinary mode of times of peace, and 
it ctwldhtadlyhave been a Surprise to 
himwhen, at the Piraeus, ha teamed that 
•W. ■ vformslly begun. He 


early' opportunity of removing from the 
immediate area of war his wife and 
children, and brought them to the Piraeus. 
His Turkish partners he left in Constan- 
tinople. His material interests were 
there, because his ships, except the 
" Teheran ” and the " Kara Deniz,” were 
in the hands of the Turkish Government, 
and his undertakings therefore continued 
as before in Constantinople, though they 
were seriously hampered, and perhaps 
brought to a standstill, by the war. He 
next devoted himself to the fortunes of 
the “Kara Deniz,” which he hod bought 
in the previous August. It may be 
assumed. for present purposes that every- 
thing connected with the purchase was 
done in good faith, but she was a vessel 
at that time on passage eastwards, &Dd ‘ 
reached Bombay before he had been able 
to communicate with the captain for the 
purpose of taking the formal Bteps neces- 
sary to change her flag land t>o establish 
her as a Peisian vessel. She readied 
Bombay flying the Turkish flag, under 
the command of a Turkish captain, with 
a Turkish crew ; she had no register on 
board, but m other respects She was 
documented as a Turkish vessel. He ac- 
cordingly went to Bombay himself for 
the purpose of trying to terminate her 
stay at Bombay, for the authorities in- 
sisted that before the change of owner*- 
shin could be recognised the register 
must be produced and put into regular 
order. His intention was to forward the 
vessel to a destination, 'which he says had 
been pre-arranged, Basra. 

Under these circumstances the burden 
of proof was upon him to satisfy the learn- 
ed Judge that the commercial Ttithbh 
domicile, which he had certainly retained 
up to'' the 'time when w« brofes «ut| had 
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up, and Hot to resume biMiuess ip Cons- 
tantinople at all. As to that, be made 
^ateipfiits in e\ idcncc before the learn- 
ed J^dge which negatived any such in* 
tent ion, been une he said in cross-examina- 
tion , " i shall go back as soon as the 
Dardanelles arc open. It is immaterial 
to me whether war is going on 01 not. 
I want In go to look alter my busmens. 
I was afraid of the safety of my wife and 
family, as they were Greeks ” It is trite 
that in re-examination he #aid, “ I do not 
want to trade there while war continues. 
Jf 1 got to Constantinople I would try 
apd get my ships to Pirspns,” and it is 
suggested that what lie really meant was 
that he expected that yery short h , not 
only. would Constantinople be in the hands 
of the British forces, but apparently 
would have been annexed to the British 
Empire and have become a British pos- 
session. No grpunds are shown for so 
far-reaching an anticipation as that, Imt 
at, any rate he gave this evidence before 
the learned Judge, who formal lus o>vn 
Opinion as to it. Cogent grounds would 
be, needed to alter the conclusion duiwn 
by him .from the oral evidence which tho 
Appellant gave, m spite of the fact that 
he spoke Greek, and that it seems doubt- 
ful whether the interpreter tlioionghly 
, , understood Greek , While- the Court did' not 
at„,apy rate profess to understand that 
language. Every act of Mr. Atvdddes 
at the time was consistent with, the in- 
tention to retain his commercial domicile 
,h| Constantinople, and i %, inconsist- 
ent with any intention to divest him- 
aelf fll it. He 4ii| his best to con- 
. tijme the voyage of the “Kara Deni/ - ’ 
*0, a Tm^ish port* although he was 
pot ahle , to abow ; that., there was , 
any j^rttouhuriy, 
object, to sending 
cargo www 
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been appointed and where, #6 far as ap- 
pears, there was no trade to, be expected. 
He continued to act exactly as bdore, so 
far as their Lordships know. It may be 
said that there was very little that , he 
could do with his business in Constanti- 
nople, he being in the PirawiB and his 
ships Iveing in the hands of the Turkish 
Government ; hut stilt the matter rested 
with him, and on appeal their Loritshipp 
think it is impossible to dissent from the 
conclusion which the learned Judge 
arrived at in that state of the evidence, 
namely, that the claimant had not dis- 
charged the burden of proof winch lay 
upon him of showing that he was no 
longer commercially domiciled in Turkey, 
os he had been before. That being so, it 
has not been argued before t-heir Lord- 
ships that the condemnation should not 
stand. 

'rhere wore other < laims raised at the 
first trial, the nature of which appears 
to have been that it was contended that 
the ship had been detained by the Gov- 
ernment at Bombay either without legal 
authority or in the unreasonable exercise 
of a legal authority, and under such cir- 
cumstances as to warrant the claimant in 
the prize proceedings making a daim for 
damages for detention of the vessel. It 
nitty be that, if the ship had been ifHaBecl 
in the prize proceedings, lie ' might 1 have 
a claim' for something of ’"fee kind, but 
what claim in prize he could have as art 
alternative to a claim for the release of 
the vessel and consistently wife ' hejt oott- 
demnatftni does not appeal ' , '/! 

On the first occasion, either 
ment oyin 'the, discretion/pl' the learned ' 
•Jwig<v 4bpto question’ 4d hb| i; 'a6«« i; ,tp 
%vt..,b^|i v t^ed. , j^ ; ," 
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WW* acmceived the matter ended It* , I!rTr 
been contended before their Lordshipf % 
counsel for the Appellant, £u<>t of all that 
there is snob a grievance, and secondly 
that it is one upon which their Loidships 
ought to pass an opinion in the Appel- 
lant’s favour. It is quite clear that, sit- 
ting in apjieal, then Lordships could not 
investigate this matter for the purpose of 
giving a decision themselves, if it was 
never passed upon at Bombay before a 
Court them and after proper examination 
of the facts m Court, and their Lordships 
are cleaily of opinion that no giound what- 
ever has been made out foi giving the 
Appellant any relief in that connection 
If he has any such lights he should prose- 
cute them m Bomba v. 

Their Lordships are vciy far from en- 
couraging any supposition that ho has 
such lights Counsel fianklv admitted 
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dZ r ' providing fo^zecutimaf a 

deed of paint ion, if mail be registered. 

Where a memorandum regarding the 
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that the case must be, not that there was C(S6(r 0 refjardin & the 

illegal behaviour on the part ot Ihe port declaration that 7? 7 'n * am0Unted *° a 
officials, but that they acted unreason- part, became cidildT ^ ^ *** 
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time instead ot accepting the icjjrescnta- 
tion, diplomatically made on behalf of the 
claimant, and it was contended that the 
object was ihe indnect one of getting an 
oppoitunity of condemning a Persian 
vessel as Turkish if war should break out 
between OreaJt Britain and Turkey A 
charge of bad faith like that, which has 
never been investigated, still less support 
$A f i$ one as to which it is unnecessary to 
fifcy iiHytbitig further. 

^heir Lordships therefore think th#t 


npynunt of then property in separate 
shares piovided for the execution of. 
a fur ur deed effectuating the partition • 

lleld -That by virtue of proviso (v) io 

Ul’oni-i'r 1! ° ltk ° “emotion 
Act of lb, 7, the memorandum did not, rt t* 

quite registration and was admissible iA 
evidence. , 

This was Jin appeal from an order of 

lemaud dated the 24th February 1020 * 

of the High ( ourt of Judicature at MadP 

ras setting aside a preliminary decree 
dat.eiA Ui. ood. r»_A..i ” uecree, 


*neir lordships therefore think that n T , decree, 

th*re is no ground wbatevei for mterfer- S*®? th ® ^ t}l C ^*d>er l919 . of the Coart 

jA# the condemnation pronounced 5 ls ' lct ' ti ^ e df Tinnevelly an'4 

by ^Chpf Justice of Bombay, and they ?2£"* nt i*° * $cert * b w Vt M- 
wilt hnnriivltr l% * a*.. Percies in British territory 
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Rajangam Aiyar v. Rajangam Ayyar. 

in this appeal are (1) whethter a yadast 
and partition deed of the 7th January 
and 1st February 1915 respectively here- 
inafter referred to, were inadmissible lor 
want of registration within British terri- 
tory and if not, (2) whether the minor 
Respondent is entitled to have his suit 
treated as one for general partition be- 
tween eo-parceneis. 

The facts that led to the present liti- 
gation may be shortly stated as follows : — 
The minor Respondent’s father Subra- 
mania, and the Appellant's father 
Krishna, were brothers and members of 
a joint tfindu family They owned pro- 
perties jointly m the Native State of 
Travancore, and in Tinnevelly District 
within British territory On the 7th 
January 1915, thoy executed a yadast 
effecting a division of the entire pro- 
perties and allotting certain properties 
specified in schedules to each brother, 
and agreed that a partition deed in res- 
pect of the properties shall be executed 
and registered in Travancore and also in 
Tinnovelly. On the 1st February 1915 
the brothers executed a partition deed 
with ceitain modifications as regards pro- 
perty in the Tiavancore State, and had 
it registered on the 5th February in the 
office of the Sub-Registrar at Trivan- 
drum. In this partition deed also, it was 
agreed that, in respect of the properties 
in British territory, they should get a 
partition deed regularly executed and re- 
gistered there. 

On the 6th May 1915 .the Appellant’s 
father Krishna died. The Appellant re- 
fused to execute and register a partition 
deed as agreed upon, and on the 21st 
December 1915 the Respondent’s father 
instituted the present suit in the Court 
of the Subordinate Judge at Tinnevelly 
against the Appellant. Later, the suit 
was transferred from the Subordinate 


Judge’s Court to that of the District 
Judge of Tinnevelly. 

The District Judge held that the yadast 
and the partition deed of 1915 were ad- 
missible in evidence and that all the suit 
properties were the joint family pro- 
perties of the parties. He therefore 
passed a preliminary decree directing deli- 
very of the properties claimed and the ap- 
pointment of a Commissioner to divide 
the other properties 

Against the said decree, dated the 29th 
October 1918, the ..Defendant appealed to 
the High Court at Madras The appeal 
was heard bv Wallis, C. J , and Knshnan, 
J , who delivered separate but concurring 
judgments on the 21th February 1920 
Their Lordships hold that the yadast 
and the partition deed vveie inadmissible 
m evidence for want of registiation : and 
tliev confirmed the finding of the District 
Judge that all the suit properties were the 
joint family projiertios of the parties. 
Knshnan, J , in the course of Ins judg- 
ment observed : — 

“ The suit is not in my opinion framed 
as one foi specific porfoimance of an 
ngi cement. In fact, in his plaint the 
Plaintiff has repudiated the alleged agree- 
ment in part ; he cannot seek specific 
peiformance of a part alone. It is thus 
ciear that the documents were relied on 
by the Plaintiff and were admitted by the 
lower Court as evidence of a transaction 
affecting the immoveable properties in- 
cluded in them. This is against the pro- 
vision of sec. 49 of the Registration Act : 
and vve must exclude them from consi- 
deration as evidence of a prior partition. 
Apart from these documents there is no 
legal evidence of any partition between 
the brothers Krishna Ayyar and Subra- 
mania Ayyar. The suit must therefore 
be dealt with as one for a general parti- 
tion between two oo-parcenera ; it is in 
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reality a suit for such a partition with W 1 
allegation that some of the properties in- 
cluded in the plaint were already allotted 
to the Plaintiff’s share. As he has failed 
to prove that allegation, he must be allow- 
ed to fall back on his general right to a 
share in the joint family properties as ft 
co-paicener. In dividing the joint family 
property m British territory, the Court 
will of course take into consideration the 
joint family properties in Travancore, 
which were divided and allotted by Ex. 
Az to each brother for adjusting the 
Plaintiff's share in the properties in 
Tinnevelly.” 

In the result the High Court passed 
an order setting aside the decree of the 
District Court, and remanding the suit 
to the District Court to ascertain what 
properties in British torntory should be 
allotted to tho Plaintiff to give him his 
half share in the whole of the joint family 
properties, and to pass a fresh prelimi- 
nary decree according to law in the light 
of the observations made by the High 
Court!. 

Against the said order of demand, 
dated the 21th Febuiary 1918, of the High 
Court the Appellant now appealed to His 
Majesty in Council 

Messrs. Upjohn, K C and B. Dube for 
the Appellant contended that the decision 
had been ariived at in complete disregard of 
the evidence, pleadings, and issues- The 
suit made in the plaint is for specific per- 
formance of an agreement. It is not ft 
suit for a partition but for the carrying 
out of an agreement for partition and 
that agreement is not admissible in evi- 
dence for lack of registration. If it is 
urged that the suit is for partition, it is 
bad for non-joinder of parties- Indian 
Civil Procedure Code, sec. 221. The 
Plaintiff while asking for specific •per- 
formance of the agreement is at the same 


time repudiating part of it. This is not 
permissible. 

Ma Shit'c My a v. Mating Mo Hnaung 

( 1 ). 

As to “ Jeshtabagham,” the High 
Court have not taken, any evidence but 
have assumed that the law of British 
India is applicable. They then assume 
that the law of Travancore is the same 
as the law of British India and have 
wrongly decreed a partition of the Tran- 
vancoie properties. 

Mr DeGruyther, K. C. (with him Mr. 
K. V. L. Narasunha m) for the Respon- 
dent. — Theie is admittedly a joint Hindu 
family and joint property, the onus is 
therefore on the Appellant who contends 
that part of such property is self-acquired 
to prove his contention. The forpa of 
the suit is immaterial. It was brought 
to determine what property could be 
partitioned. 

Then Lordships ’ Judgment was deli- 
vered by 

Mr. Ameer Alt. — This appeal arises 
out of a suit brought by the Plaintiff 
Subramania Ayyar, since deceased, in the 
Court of the Submdinate Judge at Tinne- 
velly, in the Madras Presidency, on the 
21st December 1915, under the following 
circumstances. 

Subramania. Ayyar, with his brother 
Krishna Ayyar, who died before the in- 
stitution of the suit, formed a joint and 
undivided Hindu family subject to the 
Mitakshara law. They possessed con- 
siderable immovable properties both with- 
in the Travancore State and in British 
territories. The landed properties be- 
longing to them in British India are 
situated in the Tinnevelly District. In 
1915 they decided to separata and make 

11) L. R.48 T. A.. 21,4: s. C. I. L. R 48 Cal. 

883 1 13211. 



364 THE CALCUTTA WEEKLY NOTES. [Vol. XXVH. 

Bajangam Avyar v. Ka.tangam Ayyar. 


an amicable division of the pl-opeities be- 
longing to them, both immovable and 
movable. By a yadast, or memorandum 
of agreement , dated the 7th January 1913, 
which is marked as Exhibit Ay in these 
proceedings, they agreed to divide their 
properties both in Travancore and in 
British territories according to certain 
specified shares Later, on the 1st 
February of the same years, effect was 
given to tins agreement in respect of the 
properties in Tranvancore, undei which 
Krishna Ayyar, as the elder brother, ob- 
tained, under the designation of j eshta- 
bhagam, a larger share than would have 
come to him otherwise. This document 
was registered m Travancore, and effect 


British India, could not be admitted in 
evidence, and no suit for specific perform- 
ance could be based on it. 

The District Judge held that the De- 
fendant had failed to prove his allegation 
at undue influence to invalidate the agree- 
ment on which the Plaintiff relies. He 
also held that the Defendant having ad- 
mitted that there was a nucleus of ances- 
tial pronerty, it lay upon him to estab- 
lish that the propel ties, which he claim- 
ed exclusively, were acquired by his 
father, and this onus he had wholly failed 
to discharge 

With fegard to the nonregistration of 
Hie agieement the Distiict Judge said as 
follows : — 


appears to have been given to itj in respect “1 do not think that the fact that the 
of thte propel ties situated in that State (Exhibit Ay) and the document of 

No division, however, was made of the P arfcl tion (Exhibit Az) referred to* m *>ara- 
propeities m Tinnevelly or separate pos- 8 !?* were not registered in 

session dehveiod to the parties of their e \idcnce * ** prec uc * es ^eir admission in 


respective shaies. TCnghna Ayyar having 
died in the meantime, his son, the pre- 
sent Defendant, evaded the fulfilment of 
the agreement (unbodied jn Exhibit Ay ; 
and accordingly Subiamania brought the 
present suit for its onfoi cement 
In the plaint the lelief asked for is a 
decree for partition by metes and bounds, 
and a direction to the Defendant to exe- 
cute! a conveyance of (lie properties that 
should fall to the shaie of the Plaintiff in 
terms of (lie agreement 
The Defendant m Ins vuitten statement 
raised three objections to the suit : firstly, 
that the agreement (A}) had been obfain- 
ed by Subra mania fiom his father under 
undue influence, secondly, that a large 
oortion of the properties in which the 
Plaintiff claimed a shaie was his father's 
self-acquisitions and did not form pari of 
the ancestral estate ; and thirdly, that the 
agreement, not having been registered in 


And, relying upon a decision of the 

figh Court of Madias, he held that “ if 
d piesenl right is created, the instrument, 
1 hough ^unregistered, is admissible in evi- 
dence in a suit for specific performance, 
and T bold that they are admissible jn 
c\ idence in this suit.” He accordingly 
made a decree m favour of the Plaintiff, 
declaring m the first place that the pro- 
pei ties claimed by the Plaintiff had fallen 
lo h,s sbm’e, and directing that the De- 
loiuhnt should put the Plaintiff in posses- 
sion of the property detailed in Schedules 
1 . 4 and 6 of the plaint and half of certain 
of icr properties, after dividing by metes 

a “' b , 0UDdsf - He made certain other 
directions on the same basis. 

Oil appeal to the High Court the learn- 
ed Judges held, in agreement with the 
first Court, that the Defendant had utter- 
v i al H to Pfovq th*t the .memorandum 
had been . obtained, by undue influent 
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but they also held that the agreement 
Exhibit Ay, not having been registered 
in British India, was not admissible in 
evidence. Having regard, however, to 
the facts of the case and the admitted 
]omtness of the parties until 1915, they 
directed a general partition in equal 
shares of the properties both m British 
India and the Travaneore State. 

The effect of the High Court’s decision 
on the latter point is that it upsets the 
completed settlement embodied in Ex. 
Az, which was duly executed and regis- 
tered m the Travaneore State, and which 
appears to have been carried into effect, 
the Defendant or his father having got 
possession of the properties which fell to 
his share. 

* Wifh regard to the propeities in Tinne- 
velly, the High Couit considered, m 
agreement with the District Judge, that 
the Defendant having admitted an ances- 
tial nucleus, it lay upon him to prove that 
the properties which he claimed were 
self -acquired 

The Defendant, on appeal, contends 
that the High Court were not justified in 
turning a suit for specific performance of 
an agreement which, not having been re- 
gistered, could not be given in evidence, 
into a suit for general partition, and that 
accordingly the present claim should be 
dismissed. He also contends that the 
High Court were wrong in decreeing a 
partition of the properties in the Travan- 
core District. 

In their Lordships* judgment the High 
Court, in upsetting the division of the 
Tra-vancore properties, appear to have 
proceeded upon a misapprehension. 

The yadast , as its name implies, was a 
memorandum regarding jfche cesser of 
jointness, which amounted to a declara- 
tion that from that time forth the parties 
became entitled to the possession arid en- 
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joyment of their properties in separate 
shares ; and it provided for the execution 
of a further deed effectuating the parti- 
tion. It says : — 

“ A partition deed in terms hereof shall 
be executed alnd registered in the office of 
the Sub-Registrar of this place, as also at 
Tinnevelly, as early as possible ; that until 
then this shall itself be in force ” 

It then goes on to give a larger share 
to Krishna Ayyar, as the elder brother. 
In accordance with the provisions of the 
agreement, a formal deed of partition (Az) 
was executed and registered in Travan- 
core relating to the Travaneore pro- 
perties. It was enteied into between two 
persons ' sui juris fully competent to enter 
into the transaction. It is difficult to 
perceive how that transaction can be up- 
set in a suit which relates to properties 
in Tinnevelly, and asks for a partition of 
those properties alone Snbramania, no 
doubt, in his plaint had said that he 
would bring a suit 1u the Travaneore 
Couit to set aside the division effected by 
Az, and it is possible that that statement 
led the Defendant to*throw every posssible 
obstacle in the way of the Plaintiff to get 
the relief he asked for*. But it furnishes 
no ground, in their Lordships* opinion, 
to upset a completed transaction. The 
present suit must consequently be con- 
fined to the joint family properties situated 
in Tinnevelly. 

It has been contended that this is a suit 
for the specific performance of an unre- 
gistered contract; and that the High 
Court dealt with it as one for general 
partition. 

As regards the non-registration of the 
agreement, it is to be observed that sec. 
17 of the Indian Registration Act, 1877, 
makes the registration of certain classes 
•of documents compulsory. Among 
others : — 

(5) “ non-testamentary instruments which 

72 
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purport to create* declare, assign* limit or 
extinguish, whether in present or m futme, 
any right, title or interest, whether vested 
or contingent, of the value of one bundled 
rupees and upwards, to or in immoveable 
property ” 

From this Proviso V to sub-sec, 2 ex- 
cepts the following : — 

“ any document not itself creating, deilai- 
ing, assigning, limiting oi extinguishing anv 
right, title or interest of the value of one 
hundred rupees and upwards uA or m im- 
moveable pi operly, but merely cj*lmLu' i <i 
right to obtain another document win* h 
will, when executed, create, declare, ab.iv>. 
limit or extinguish anv such right, title ot 
interest n 

Ex. Av is not a document by itself 
creating, assigning, limiting, or extin- 
guishing any right or interest in immov- 
able properly , it merely creates a light to 
obtain another document which will, 
when executed, cieate a right in the pei- 
,B)n claiming the relief, and on that 
“round their Lordships think Ex. A\ did 
not require registration, and accordmglv 
is admissible m evidence, so fai as it goes 

The learned Judges of the High (hurt 
were , however, pufectly light in the 
view that the onus was on the Defendant 
to establish that the properties he claimed 
as the self -acquired properties of Ins 
father, Krishna Avvar, bore that clmiac- 
ter. 


nion that the decree of tbe«EIigh Court 
should be varied bv confining the decree 
for partition to the properties held by the 
parties m the Tinnevellv District ; that 
save and except this variation the appeal 
should be dismissed. The case will go 
hack 1o the High Court for remission to 
the Disfricf Judge m order that he may 
appoint a Commissioner to make the divi- 
sion of the properties bv metes arid bounds 
in equal sb ues and to allot to the Plain- 
tiff half-share of the whole of th a joint 
family pioperties situated m Tinnevellv; 
that m case, owing to any circumstance, 
equal division cannot ho made of any 
particular property to one party or the 
other, the difference should he arranged 
for bv the Commissioner, subject to the 
decision of the District Judge As the* 
suit, was one substantially for partition, 
their TamLhips flunk that the parties 
should b^ar throughout the proceedings 
their costs, save and except that the De- 
fendant should pay to the Plaintiff his 
half-share of the Court fees. Their 
Loi dships wdl, therefore, humbly advise 
TIis Majesty accordingly 

Solicitors Messrs Ratrotv, Rogers 
and Nrnll for the Appellant 
Solicitor Mr Doughs Grant for the 
Respondent 
0 T> M. 


The Defendant examined a, numbei of 
witnesses on commission, apparently m 
support of liis statement, but the deposi- 
tions of these witnesses do not appear to 
have been put in evidence, and the list 
attached to the District Judge’s judgment , 
after mentioning the exhibits filed on the 
Plaintiff’s behalf and giving the names of 
hig witnesses, contains the following en- 
tries : — 

u Defendants exhibits . . , W? 

Defendants witnesses . . . fttl '* 

Their Lordships are, therefore; of opi- 


(CIVIL APPEll ATE JURISDICTION.] 

Appfu. from Ortojnat, Decree 
No. 4f> of 1921. 

Mookftuee, J. Titan* Kanto Saha 

Cuming, J. and ors., Plaintiffs, 

1922, Appellants, 

Heard, 14 and r, 

1 5, February. DfBEMmA NabaJN Saha 
Judgment, and ors., Defendants, 

35, February. - Responding. 

Civff Procedure Code (Act V of 1908), Or, 7, 
r. insufficiently 8tamped~~Cour?8 duty 
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— Court Fees Act ( VII of 1870), sec, 7 , cl, n, mb* cl. 
(ft) - Cl. 4) sublet v)~ Declaratory decree with con - 
sequential reliefs what is. 

Where the Plaintiffs brought a suit for 
possession of revenue-paying lands against 
the Defendant? alleging that after the 
dismissal of an appeal to High Court pic - 
fened by them from a mortgage decree 
i elating to those properties obtained by 
some\Of the Defendants there was an ad - 
pirfment of the decree and in contraven- 
tion thereof u was fraudulently executed 
and the properties were pin chased by the 
decrcc-holdcis m the name of another 
person , and it was sought by tin Plain- 
tiffs to have a two-fold declaration , 
namely , fir^t , that their tillt , to the 'mort- 
gaged properties had not been (iff* did by 
the everutton proceedings and , secondly , 
that a supplemental pet son al dectee sub- 
sequently pawed could not hare be 'n 
validly made against them 

Hold — That the s ant teas not one to sit 
aside a decree or to obtain a declaratory 
dccic( with consequential nhef under . s ice 
7, d f, svb-cl (c) of the Court Fees Act , 
but was* one for possession under cl. 5, 
sub-cl (a); the declaration prayrd for 
that a personal decree could not hare 
been made against them would be conse- 
quential on the success of their substantial 
claim in the suit , as the personal de- 
cree could be made only if there had been 
a valid and operative sale which had led 
to a partial satisfaction of the amount 
due under the moriqagc-decrcc 

Held further — That when a plaint is in- 
sufficiently stamped , the Court is bound 
to gibe the Plaintiff time to male good the 
deficiency : The provisions of Or 7, r, 77, 
C. P. G. are mandatory and can be 
brought into operation at any stage of the 
suit. The fact that the objection is heard 
at a time subsequent to the registration 
of the suit is immaterial . 


This was an Appeal from an 
decree passed by Babu Fasupati Bobo, 
Officiating Fourth Ruboidinate Judge of 
Dacca, dated the -Oth Janiuuy 1921. 

The fads ot the ease will appear from 
the judgment 

P>abu Amarcndia Nath Bose (for Dr. 
Ha rut Ch Byuih) and JUibii Satis Chandra 
Chowdhury for the Appellants 

Bobus Copal Chandra Das and Surcsh 
Chandra Taltihdar (for Babn Kamini 
Kumar Sircar ) f<>i the Respondents 

The Jrnc.MKvr of the Court was as 
follows . — 

The subject-matter of the litigation 
which has culminated m 1 his appeal js 
immoveable property of considerable value 
comprised m a nioitgage security execut- 
ed by the Flamtitfs m favour ol the fust* 
two Defuuhnt® A donee was made on 
the bims of the moitgage on the Hid 
August 19 Hi and an appeal to this Court 
was dismissed on the 2*2nd TNI a roll 1918. 
The ease foi the Plaintiffs is that after 
the disposal of the appeal there was an 
adjustment of the docuoe and that m con- 
travention of such adjustment the decree 
was fiaudulmdU executed T ' dh the result 
that the m ut > r »ged properties wete 
brought to sale It is assailed that they 
wejro. purchased hv tlie decree-holders m 
the name of the fourth Defendant Sub- 
sequent! v, on the application made on the 
21st January 1920, a persona] decree was 
made m duo course on the 17th June 
1920 The Plaintiffs seek to have a two- 
fold declaration, namely, first, that their 
title to the mortgaged properties has not 
been affected by the execution proceedings 
which they contend were void and no 
better than nullity; and secondly, that, 
if this view be correct, no personal de- 
cree could have been made against tfeem. 
One of the objections taken by the De- 



563 


THE CALCUTTA WEEKLY NOTES* 


[Vol. XXVII. 


Radha Kanto Saha v, Debendba Narain Saha. 

fendant is that the suit has not been pro- Fees Act, 1870, and in support of this 
perly valued and that proper court-fees contention reference has been made to 


have not been paid on the plaint. The 
Subordinate Judge has held that this ob- 
jection is well-founded. But though he 
has found this issue against the Plaintiffs 
he has not called for deficit Court-fees, 
as in his opinion, the suit is otherwise 
barred by specific rule of law. He has 
proceeded to hold that the suit is barred 
by limitation as also by the provisions of 
sec. 47 and Or. 21, r. 92, C. P. C. In this 
view, he has dismissed the suit The 
Plaintiffs have appealed against the de- 
cree. 

We are of opinion that the view taken 
by the Subordinate Judge that the suit 
has not been piopeily valued and that 
proper court-fees have not been paid can- 
not be supported When we look at the 
plamt, the suit appeals to us to be sub- 
stantially a suit lor possession of land 
within the meaning of see. 7, cl. 5, sub- 
cl. (a) of the Court Fees Act, 1870 
Under the provision of law, in a suit for 
possession of land, the amount of court- 
fee payable is according to the value of 
the subject-matter and where the subject- 
matter is land which forms an entire 
estate or a definite share of an estate pay- 
ing annual revenue to the Government 
and such revenue is permanently settled, 
the value is deemed to be ten times the 
revenue so payable. The Plaintiffs allege 
in their plaint that although the esti- 
mated market \alue of the subject-matter 
of litigation is Its. 16,673, ten times the 
revenue payable is its. 794-5-3 and they 
have paid court-fees on this sum. It has 
been argued, however, on behalf of the 
Respondents that the suit falls within 
the description of a suit to obtain a de- 
claratory decree where consequential re- 
lief is prayed for, within the meftning of 
sec. 7, sub-sec 4, cl. (c) of the Court 


the case of Ganesh Bhagat v. Sarada Pra- 
sad Mookerjee (1) In our opinion this 
contention is not well-founded. The 
Plaintiffs do not seek to set aside the de- 
cree nor do they seek to obtain declara- 
tory decree with consequential relief. 
Their contention is that although the 
decree was validly made, the circum- 
stances winch led up to the sale held at 
the instance of the decree-holders could 
not in law pass their title to the execu- 
tion purchaser ; and on this basis, they 
seek to recover possession ot the property. 
No doubt they seek a declaration that the 
personal decree could not have been made 
against them. This declaration, how- 
ever, can be consequential on the success 
of their substantial claim in the suit 
Their contention is that a personal de- 
cree can be made under Or 34, r. 6 of the 
Code only if there has been a valid and 
operative sale which has led to a partial 
satisfaction of the amount due under the 
mortgage decree. We hold accordingly 
that the suit was properly valued and 
that the plaint was adequately stamped. 
We desire to point out that even if the 
view taken by the Subordinate Judge had 
been well-founded the course pursued by 
him was contrary to the provisions of 
Or. 7, r. 11, C. P, C. The provisions of 
this rule are mandatory, and they require 
that where a plamt is written upon paper 
insufficiently stamped, the Court is bound 
to give the Plaintiff time to make good 
the deficiency; A chut Ramchandra v. 
Naqappa (2) and Ram Sahay v. Kumar 
Luchmi N a ray an (3) The fact that the 
objection is heard at a time subsequent 

(1) I. L. B. 42 Gal. 870 : 8. c. 19 C. W. N. 
m (i9i4). 

(2) UI.8Q Bom. 41 (1918), 

(8) 9 P. L, J, 74 (1917), 
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to the registration of the suit is im- 
material , because the provisions of this 
rule can be brought into operation at any 
stage of the suit, Kishore Singh v. 
Subdol Smqh (4), Venkata Tawker v. 
Hamas wami (5), Brahmamoyi Dust v. 
Andisi (6) and Padmanund Shigh v. 
Ananta Lai (7). In this vjcvv it follows 
that as soon as the Suboidinate Judge 
held that the plaint was not adequately 
stamped, he should have pioceeded to have 
acted in accordance with the piovisions of 
Or, 7, r. 1 1 * upon the failure of the Plain- 
tiff to carry out his ordei he should have 
rejected the plaint and not dismiss the 
suit The result is that this appeal is 
allowed, the decree of the Suboidinate 
Judge set aside and the ease remitted fo 
him for trial on the merits In view of 
flic gra\e allegations made in the plaint 
we dncct that the facts be first investi- 
gated on fhe evidence before the ques- 
tions of law be considered Costs will 
abide the result We direct that under 
sec. 13 of the Court Pecs Act, the 
court-fee paid on the memorandum of 
appeal be returned to the Appellants. 

S. C. C. 


[CIVIL REVISIONAL JURISDICTION.] 
Rule No 529 of 1922. 
Chatterjea, J. 

Cuming, J. 

1922, 

Heard, 4, Decern- 1 
ber and 

1923, 

12, January. 

Judgment, 

2, March. 

Calcutta Rent Act (III of 1020), secs . 2 (f) (ii) 

(4) I. L. R. 12 All. 653 (1800), 

(5) T. L. R. 18 Mad. 888 (1805V 

(6) I. L. R. 27 Cal. 870 (1800). 

(7) I. L. R. 84 Cal. 20 * s. c. 11 0. W. N, 36 
(1900), 


and 15 (3) -Sab-letting by the tenant of a portion 
of the pi emset— First letting —Standard rent of 
the pmtion sab-let, hoiv to be calculated. 

When a tenant sub-lets a portion 
of the premises , the standard rent 
of the portion so sub-let is to be determin- 
ed according to the provisions of sec . 15 
(3) of ihe Act and not under sec , 2 (f) (ii) 
of the Calcutta Rent Act, Under sec . 15 
(3) the part sub-let is taken to have been 
first let when ihe entire premises were let 
out to the tenant . 

This was a Utile granted on the 17th 
July 1922 against an order passed by the 
Pi csident , Calcutta Improvement Tribunal < 
{Mr tt C Banneijee), dated 23rd June 
1922, icvising an older made by the Rent 
Controller (Mr B. L). Baneriee), dated 
2Jth January 1921 

The tacts of the case will appear from 
the judgment. 

Babu Bepui Chandra Mullick for the 
Petitioner 

Babu Mohcndra Nath Roy and Mr. 
Chippendale for tlfe Opposite Party. 

The Judgment of the Court was as 
follows : — 

Chatterjea, J. — This Rule arises out 
of proceedings taken by the Opposite Party 
under the Calcutta Rent Act for fixing the 
standard rent of certain premises. 

It appears that the Opposite party took 
a three years’ lease of the entire premises 
No. 4 Ripon Street at a rent of Rs. 150 
in July 3919, and on the 4th August 1919 
sub-let it, with the exception of three 
rooms facing Ripon Street, at a monthly 
rent of Rs. 200 .exclusive of taxes to the 
Petitioner. Disputes having arisen be- 
tween the parties, regarding the rent, 
the Opposite Party applied to the Rent 
Controller for fixing the standard rent of 
the premises held by the Petitioner, i.e., 
of the building with the exception of the 
road-side rooms. The Rent Controller 


W. Robeiro, 
Petitioner, 
v . 

Elias S. M. Jacob, 
Opposite Party. 
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fixed the standard rent of the premises at 
Rg. 148 per month exclusive of taxes. 
The Opposite Party thereupon moved the 
Piesident of the Improvement Tribunal 
for revision of the order of the Rent Con- 
troller under sec. 18 of the Rent Act, and 
the President held that the sub-letting of 
the premises (excepting the road-side 
rooms) was the first letting of the pre- 
mises after November 1918, and fixed the 
standard rent of the premises in question 
as between the Opposite Party (the 
lessee) and the Petitioner (the sub-lessee) 
, w at Rs. 200 exclusive of taxes. 

Now under cl. (c) of sec. 2 the expres- 
sion “landlord” includes “a tenant who 
sub-lets any pi cruises ” The Opposite 
Party therefoie is a landloi ! within ti e 
meaning of the Act The expression 
“ premises ” includes a part of a building 
let separately It is uecoidingly con- 
tended on behalf of the Opposite Purtv 
that as between the Opposite Party who 
must bo treated as the landlord under the 
Act and the Petitioner < Ik* premises d (’■, 
the part of the building separately let to 
the Petitioner) was fit st let on the 4th 
August 1919. In consti uing the provi- 
sions of sec. 2 if) 00 the question arises 
whether it contemplates only one first 
letting or there may be more than one 
first letting as poitions of the premises 
are stfb-let from time to time to different 
persons , 

For instance, a house consisting of two 
rooms is let out to A in January 1919. A 
then sub-lets one room to B, and the 
other to C, in February* and March re- 
spectively. The question is whether the 
letting of the entire premises to A in 
January 1919 was the first letting of the 
rooms or the sub-letting in February and 
March w»as the first letting with respect 
to the rooms. The contention of the 
Opposite Party is that having regard ‘ to 


the fact that the expression “landlord” 
includes a “ tenant who sub-lets any pre- 
mises ” and “premises” includes a 
“part of the premises,” the first letting 
with respect to B was in February and 
>\ ith respect to (.’ in March i espectivelv. 
< bi the other hand it is contended on be- 
ll, df of the Petitioner that the words “ the 
lent at which (he premises w'ero or may 
lie first let” in sec 2 (;/) contemplate 
only one first letting of the premises, and 
therefore in the above illustration both 
Hie rooms must be taken to have been first 
let when the entire promises were let to 
A in January 1919 The question of the 
st mdard rent depends upon the determina- 
tion of the above question. 

The question whether time can be only 
" io standard lent or a number of differ- 
ent stands id rents was considered in the 
e. ,c -o of Chopscy Vnicncij v Kcshavji 
I hi nip (1), where Kitalvnd, .1 . observed: 

The onlv object to inv mind of includ- 
ing in the definition of ‘ landlord ’ a ten- 
ant, and in the definition of ‘tenant’ a 
sub-tenant is to extend the benefit of the 
Kent Act to sub-tenants, but T do not 
think it was intended that tlie standard 
lent was Io be determined bv different 
standards between the original landlord 
and tenant, and between the tenant and 
the sub-tenant. Otherwise the tenant 
while himself getting the advantage of 
the Rent Act would be able to profiteer 
us between himself and the sub-tenant 

. . Htauduid means n rule or a model 
and can only be one. The whole object 
of the Rent Act is to prevent tenants 
being made to pay rent which the legis- 
lature considers excessive or unreason- 
able . . . . Standard rent must, I think, 
mean the rent at which the promises were 
originally let. The standard rent is to be 
fixed in relation to promises and not in 

tit I. t. R, 46 Bom, 744 (762) (1A20), 
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relation to persons, and can therefore be 
only one, and not varyiug as between 
different individuals. In the case of King 
v. York (2), the Court of Appeal in deal- 
ing with the provisions of the Increase of 
Rent and Mortgage Interest Act, 1915, 
said • “The Act applied to houses, not to 
persons. The Act opeiated in rem not 
in personam. It nteicoh ped the rent of a 
house.’’ 

The learned Picsidont of the Improve- 
ment Tribunal diffeicd 1'ioin the view 
taken in the Bombay ease, and pointed 
out that in sub-sec 3 of sec 13 of the 
Bombay Rent Act, it is provided that. “ in 
the ease of anv such sub-letting as is re- 
i'eired to in cl (a) of sub-sec. (D the 
Court shall have regard to the standard 
rent of the premises a pa it of which has 
been oi is sub-let,” vvheiens there are no 
piovisions cm responding to sub-sec (P) of 
sec 13 of tlie Bombay Act in sec 15 of 
the Calcutta Kent Act That is so, but 
m the first place, the observations of 
Fatalvad, J , vveie not, based upon the 
provisions of siib-sec. (P) of sec 13 6f the 
Bombay Act, and secondly, I tliiuk that 
the provisions of sub-sec 3 (a) of sec 15 
of the Calcutta Rent Act, viz , that the 
Rent Contioller “may fix the standard 
rent at such amount as having regard io 
tlm piovisions of this Act, and the circum- 
stances of the case, he deems just,” would 
include a consideration of the standard 
rent of the premises a pait of which has 
been sub-let. Then the learned Presi- 
dent is of opinion that ' ‘ the view taken 
by Sitalvad, J., that the standard rent of 
a premises which has been let and sub- 
let in succession should be based on the 
rent of the original letting is opposed to 
the view taken by the Court of Appeal ip 
Glassop v. Ashley (3), where the rent of 

i2) 119191 W, N. 69 ,8J\ ■, . ■ 

(3) [1922] 1 BT, B. 1, . , 


the last sub-lotting, that is to say, the 
rent paid by tlio tenant in actual occupa- 
tion was taken as the basis for the stand- 
ard rent." Them was, however, no ques- 
tion of last letting in that case. A 
Brewery Company wore lessees of a pub- 
lic house at a lent of £130 on the 3rd 
August 1914 The Company had sub-let 
the house lo the Defendant on a quarterly 
tenancy at a rent of £24 a year by an 
agreement containing a clause for the 
puicliase of liquors by the Defendant % 
from the Company. In August 1916, the 
lease to the Brewery Company expired 
and was not renewed, and the Defendant 
Coni pa ny became tenant to the owners of 
the house who weio the Plaintiffs, at a 
rent, subsequently fixed at £30 a year. 
On 23nl March 1920 the Plaintiffs duly 
gave the Defendants notice to quit on 
24th June 1920 They also gave him 
notice that if ho held over after that 'date 
his lent would be £130 a year The De- 
fendant held over but refused to pay rent 
at a higliei rate than £30 a year. The 
rateable value of ‘the house was £24-16tf. 
and no more In an action by the 
Plaintiffs tor possession of the house it 
w r as held by the Court of Appeal that the 
Defendant having been in occupation of 
the house on and ever since 3rd August 
1914 the standaid rent was £24, or at the 
most £24-1 6s. and not £130. It will be 
seen that both the lease and the sub-lease 
were in existence on the crucial date (3rd 
August 1914) Subsequently the sub- 
lessee became the tenant under the 
owners, as the lessee did not renew his 
lease on the expiry of the term, and the 
question was whether the rent paid by 
tho original lessee, or that paid by the 
sub-lessee on the 3rd August 1914 was the 
standard rent. 

mI; &ha Court of Appeal thought it undesir- 
able to give to the enactment any gene- 
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ral construction, but was of opinion that 
in that case the rent paid by the tenant 
in actual occupation on the 3rd August 
1911 was the standard rent. It was 
argued that “the statute is speaking not 
only of the original lettmg but of every 
sub-letting of the dwelling house, and so 
there may be any number of standard 
rents and I he standard rent in question 
in any particular case is the rent pavable 
bv that tenant to that landlord between 
whom the dispute has arisen “ On the 
other hand it was contended that “the 
plain intention of the Act is that there 
should be but one standard rent, namely, 
the rent pavable on 3rd August 1914 bv 
the tenant then in occupation to his im- 
mediate landlord ’’ Banlces, L J , ob- 
served * “In my view there are difficulties 
in the way of either construction as ap- 
plicable to every case/' and that he was 
not prepared to hold that m every case 
the rent paid by the tenant in actual occu- 
pation on 3rd August 1914 was the 
standard rent Scmttop, L J , on the 
other hand seems to have been of opinion 
that the legislature contemplated only one 
standard rent Atkin, L J , was also 
inclined to take that view, but he did not 
decide the question The question there- 
fore whether there was only one standard 
rent or there could be any number of 
standard rents was not decided, though 
two of the learned Judges were inclined 
to take the view that only one standard 
rent was contemplated. However that 
may be, there was no question of last 
sub-letting in that case as both the lease 
and the sub-lease were in existence on 
3rd August 1914, and the precise question 
before us did not arise in that cas& 

In the case of Woodward v. StimueU 
(4) the Respondent (Samuels) was 'the 
tenant of a house at a rent of £4S froth a 
* (4) 11920] W. N, 89. 


date prior to 3rd August 1914 until 1919 
when he purchased it, and converted it 
into three flats. He made alterations in 
the house the costs whereof amounted to 
£35 He then let the flats separately at 
varying rents making in all £2-18s.-6d 
equivalent to an annual rent of £153, the 
landlord paying the taxes and rates. The 
Appellant (Woodward) who in June 1919 
became tenant of the first floor claimed 
that the 22$ which he was charged for 
Ins flat was in excess of the standard rent 
provided bv the Act of 1915, and applied 
to the Court for apportionment of the 
rent of the house between the three flats 
for the purpose of fixing the standard rent 
of lus flat The country Court Judge 
held that as the Appellant’s flat was first 
let ns a separate dwelling house in June 
1919, the rent at which it was then let, 
viz , 22s a week was the standard rent of 
it, and there was no case for apportion- 
ment On appeal it was held that the 
case clearly fell within the provisions of 
sec 2, sub-sec 3 of 5 and 6 Geo. 5 c. 97 
(which expressly provides for apportion- 
ment of the ront.l, and the decision of the 
country Court Judge was reversed The 
Comt observed * — “ If a house was pulled 
down and re-built since August 1918, the 
standard rent would be the rent at which 
the new building was first let, but it was 
otherwise with the conversion of an exist- 
ing building into flats If on conversion 
one of the flats was to be regarded as a 
distinct tiling from the whole dwelling 
house, a landlord might by reserving one 
room for himself let the residue of the 
house at any rent he pleased.’ 1 

The question is not free from diffi- 
culty. But the definition of the expres- 
sions “ landlord M *and “ premises M might 
support the construction put forward on 
behalf of the Opposite Party only if it is 
held that the particular portion of the 
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building sub-let to the Petitioner in 
August 1919 was not first let, when the 
entire building was let out to the Oppo- 
site Party in July 1919. It is difficult, 
however, to hold that a portion of a build- 
ing is not let out when the entire building 
of which it is a component part is let out. 

Then again the provisions of sec 15, 
sub-sec. (3) go against the constitution 
relied upon by the Opposite Party If 
the sub-lettmg of a part is the first 
letting, the rent at which such part is sub- 
let after November 1918 is^ the standard 
rent under sec. 2 (f) (ti) If so, there 
would be no necessity of enacting in sec. 
15 (3), that in a case w T here a tenant has 
sub-let a part of any premises let to him, 
the Rent Controller “may fix the stan- 
daid tent at such amount as having re- 
gard to the provisions of the Act and the 
circumstances of the case he deems just,” 
because according to the contention of the 
Opposite Party, the rent at which such 
pait was sub-let would automatically be- 
come the standard lent under sec 2 (f) 

( ft ) The provisions of sec 15 (3) refer- 
red to above vrould come into operatioif if 
the part sub-lot is taken to have been first 
let when the entire premises were let out 
to the lessee. 

The construction sought, to be placed 
by the Opposite Party would defeat the 
object of the Act. There can be no doubt 
that the Rent Act was intended for the 
protection of tenants generally, and not 
merely of lessees to the exclusion of sub- 
lessees, and if the contention of the Oppo- 
site Party, viz. , that the words “first 
let M m sec. 2 (/) (if) should be construed 
to mean first letting between the tenant 
and sub-fenant, be accepted, the object of 
the Act may be frustrated. An entire 
premises may be taKen on lease by a ten- 
ant at a rent of Rs. 500 a month, and he 
mav sub-let in four flats at a rent of 


Rs. 500 or for the matter of that, at any 
rent he pleases for each flat, each of 
which according to that contention would 
be a first letting so far as that particular 
flat is concerned Having regard to the 
consideration stated above and the obser- 
vations m the Bombay case referred to 
above, I am unable to hold that when an 
entire building is let out a subsequent 
sub-letting of a part of it is the first 
letting of such part. 

Sec 15, sub-sec. 3 provides for a caBe 
such as the* present. That section, as 
stated above, gives the power to the Rent 
Controller in certain oases, among others, 
in cases where a tenant has sub-let a part 
of any premises let to him, to fix the 
standard rent at such amount as having 
regard to the provisions of tHe Act and 
the circumstances of the case he deems 
just. 

I am accordingly of opinion that the 
rent at which the portion of the house 
was sub-let to the Petitioner is not the 
standard rent, but the standard rent for 
that portion is to be fixed according to 
the provisions of sec 15, sub sec, (7). 
That has been done bv the Rent Cop- 
troller and he has fixed it at Rs. 14*8. 
The learned President of the Improve- 
ment Tribunal has fixed it at Rs. 200, but 
he* has fixed the rent at Rs 200 on the 
ground that that was the rent payable 
under the first letting, and has not de- 
cided the question with reference to the 
provisions of sec. 15, sub-sec. (3). 

The case must therefore go back to the 
learned President so that he may fix the 
standard rent having regard to the provi- 
sions of sec. 15, sub-sec. (3). Costs, 2 
gold mohurs, to abide the result. 

Cuming, J,— This is an application 
"for the revision of an order passed by the 
learned President of the Calcutta Im- 
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provement Trust Tribunal revising nn 
order made by the Rent Controller. 

The facts are these according to the 
Petitioner. In July 1919 the Opposite 
Party Mr. Elias Jacob took a three years’ 
lease of the entire premises No. 40 
Ripon Street on a rental of Rs. 150 a 
month. On the 4th August 1919 Mr 
Jacob let the same premises to the Peti- 
tioner Mr. Robeiro with the exception of 
three rooms in the ground floor for 
Rs. 200 a Tfionth exclusive of taxes. The 
case of the Petitioner is that before Nov- 
ember 19.18 the rent of the entire pre- 
mises was Rs. 100 and that that rent was 
not unduly low. He applied to the Rent 
Controller and the Rent Controller held 
that the standard rent of the premises lei 
opt to the Petitioner should be Rs. 148 
having regard to the fact that Rs. 112 
would have been the fair rent of the en- 
tire picmises in November 1918 and the 
Opposite Party Mr Jacob had spent some 
money in electric wiring. Mr. Jacob ap- 
plied to the President of the Tribunal for 
revision of the order The President of 
the Tribunal held tha’t what was let out 
to Mr. Robeiro was the house less the 
three shops and the premises let to the 
Petitioner formed only a part of the en- 
tile premises Therefore he held the 
letting must be considered as the fust 
lettipg of the particular premises leased 
to the Petit'oner and as sueh the case was 
a ease of first letting and so the rent of 
Rs. 200 plus occupier’s share of the taxes 
must he considered as the standard rent 
of the said portion of the entire premises. 

The sub-tenant Mr. Robeiro has moved 
Ihe Court in revision and he contends 
that the principle followed by the learned 
President of the Tribunal in assessing the 
rent is wrong. His contention appears to 
be ns follows. This letting to wm was 
not a case of firs* letting aspf flam not 

' . ^ M % , 


come under sec. 2 (/) (it) of the Calcutta 
Rent Act. That this letting of the parti- 
cular combination of rooms cannot be 
considered to be a first letting. These 
rooms had been let out before when the 
entire premises were let out. 

The Opposite Party contend that this 
is the first letting of this particular com- 
bination of rooms That this particular 
combination of rooms constitutes a pre- 
mises under sec. 2 (c) and that this 
letting was therefore the first letting of 
these premises The simple point for 
decision would seem to be this : 

Supposing a dwelling house has already 
been let as a whole, would the subsequent 
sub-lotting of a portion of the house be a 
first letting so far as that portion of the 
house was concerned? 

The answer must, I think, be in the 
negative, for to hold otherwise would be 
at once to defeat the whole purpose of the 
Act. The landlord could by reserving a 
room for himself or letting it to a third 
party, let the house at any rent that he 
pleased and could so arrange by reserv- 
ing' a different room each time he let out 
the house that every letting of the house 
would be a first letting 

This was the point of view taken by the 
learned Judges in deciding the case of 
W o oil ward v Samuels (4) No doubt the 
decision was under the English Act (5 and 
f> Geo. V, Chap. 97, 1915), but it has 
not been shown me that as far as this 
particular point is concerned, there is 
any difference between the Calcutta Act 
and the English. 

No doubt in sec. 2 (v) “premises” 
means any building or part of a building 
and from this it is argued that this parti- 
cular combination of rooms forms a differ- 
ent premises fron^the whole buildittg of 
which it is apfertu "• 

’• yi tnwoiw.sr.sa. ■ 
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This no doubt is correct. But when 
the whole building was lot out, this new 
particular combination of rooms was let 
out then as part of the whole and so this 
present letting cannot be considered as a 
first letting of the premises in question. 

I therefore agree with the ord«r wh'oh 
my learned brother propose 

M. N. K. 

IC1VIL RB VISION At. JURISDICTION.] 
Role No. 258 of 1922 
Chattskjba, ,J. Major A. Y. Rkily, 

Panton, J. Defendant, Petitioner, 

1922, v 

Heard, 2 1, July. Golap KhvN, Plaintiff, 
Judgment, and unr., Defendant 

25, July. J No. 2, Opposite Party. 

Civil Procedure Code (Act V of 1908), see. .}' , 
Or. SI, rr. S (3i and S9 - Separate suit — Uncertified 
adjustment— Suit by judgment-debtor for declara- 
tion of satisfaction and for injunction rest / anting 
decree-holder from executing decree, if maintainable 
—Execution of decree, stay under Or. SI, r. SO. 

In an, application for execution of -a rent 
decree, the judgment-debtor set up an 
agreement for satisfaction of the decret, 
but t,fie executing Court refused to recog- 
nise the alleged satisfaction as it was not 
certified to that Court. A suit was there- 
upon instituted by 1 the judgment-delator 
for a declaration that the rent decree had 
been satisfied and for a perpetual injunc- 
tion restraining the decree-holder from 
executing the decree and also for a tem- 
porary injunction. The Court below held 
that such a suit was not maintainable but 
allowed stay of execution of the decree on 
taking security from the judgment-debtor 
under Qr. 81, r. 89 of the C. P. C. : 

Held — That the provisions of Or. 81 , 
r. 89 of the C. P. C., are inapplicable to 
a ease Wee the present. 

Azrzm v. Matox Lai* Sabc .. ,£1) ^ and , 

Rfl/L. 1,810*1,487 f!3«af. 


Dina Bandhu Nandi c. Haeimati 1)asi 
(2) referred to. 

The language of Or. 21, r. 29 of the C . 
P. C , is very wide and if the rule stood 
alone, the Court would have the power to 
stay execution of the decree, as provided 
in the Rule But m view of the sec. 47 
and Or 21 , ? 2 (3) of the Code, the Court 
had no su< h power, and the order of the 
lower Cowt slaying execution of the der- 
cree was set aside. 

This was a Rule issued under sec. 115 of 
the Code of Civil Procedure, 1908, in 
the matter of Title Suit No. 229 of 1922 
and Rent Execution Case No. 721 of 
1921 of the Munsif, 2nd Court, Khulna. 

The facts material to this report will 
appear fiom the following extracts from' 
the petition of motion in the High Court. 

“That \oui Petitioner brought a suit 
for recovery oi lent (280 of 1918, Second 
Munsif s Couit, KhuluaV against amongst 
others the Plaintiff Opposite Party for a 
jama of which tho annual rent is Rs. 250 
and the claim was fop the years 1321 to 
1324 B. S., and obtained a rent decree 
on the 20th June 1918. . 

“ That yom Petitioner made an applica- 
tion for execution on the 30th April 1920 
and the same was struck off on tho 30th 
November 1920, that a second application 
for execution was made by your Peti- 
tioner on the 7th January 1921 and when 
this execution was pending the Plaintiff 
Opposite Party who is one of the judg- 
ment-debtors paid Rs 100 on the 2nd 
May 1921 and the application was struck 
off on the 3rd May 1921. 

“That your Petitioner made a third 
application for execution on the 21st 
December 1921 for the balance of the. de- 
cretal debi , viz., after giving credit of the 

',! \ ;, i 1. 1. r. at Cat. aso * c , » d w: *1 wt 

!iw». ' ■ ^ 

u $ r: ( ‘Vr * r . 1 i' 
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said sum of Rs. 100 which had been paid 
by the Plaintiff Opposite Party. 

“ That the entire amount for which the 
' sale proclamation was published was 
Rs. 1,744-9-9. 

" That on tho 21st March 1922 the 
Plaintiff Opposite Party brought a suit 
(No. 229 of 1922) in the Second Munsif s 
Court at Khulna in which he alleged 
inter aha that he had deposited two 
sums of Rs 242 and Rs. 1,450 in the 
estate of your Petitioner fc>r the purpose 
of talcing a settlement, of two tenures 
which your Petitioner had purchased in 
auction, but the auction sales of both the 
tenures were set aside and therefore the 
agreement to take settlement of the 
tenures fell through, and that the 
Plaintiff Opposite Party wanted a refund 
of the sum of Rs 1,692. That the Plain- 
tiff Opposite Party in his plaint fuither 
alleged that subsequently there was an 
arrangement maUe by the Plaintiff Oppo- 
site Party with your Petitioner’s mana- 
ger Babu Sasadhar Ganguli that the exe- 
cution of the rent decree (No. 280 of 
1918) be adjusted in the following way, 
viz., on payment of Rs 100 as cost, 
the said sum of Rs. 1,692 be taken in lieu 
of the balance of the decretal debt, and 
in accordance with the said arrangement 
the Plaintiff Opposite Party paid Rs. 100 
and it was furthor alleged that your 
Petitioner had entered full satisfaction 
in the execution case. That the Plain- 
tiff prayed for a perpetual injunction on 
your Petitioner not to execute the decree 
which was then under execution and the 
sale was about to be held. That the 
Plaintiff also made an application for a 
temporary injunction for stay of execu- 
tion pending the hearing of the suit. 
That on the 24tb March 1922 the Plain- 
tiff made an application under Or. 21, r. 
29 -of the C. P. C.‘for,a stay of .the Rent 


Execution Case (No. 721 of 1921) till 
the final decision of the Plaintiff’s suit.” 

On the 24th March 1922 the learned 
Munsif passed the following order allow- 
ing stay of execution of decree on taking 
secuntv from the Plaintiff: — 

The pleaders of both parties are 
heard about the prayer for temporary in- 
junction and also about the Plaintiff’s 
application filed to-day for stay of execu- 
tion of the decree under Or. 21, r. 29, 
O. P C. In view of the rulings cited 
before me by the Defendant, I do not 
think that the suit so far as it is a suit 
for perpetual injunction restraining the 
Defendant from executing the rent de- 
cree (referred to in the plaint) and a de- 
claration that the decree has been ad- 
justed is maintainable | A zizan v. 
Matuk Lai Sahu (1) and Dina Bandhu 
Nandi v. Hanmati Dan (2) and Sochi 
Prasad v Amar Nath (3)]. So the 
Plaintiff’s prayer for temporary injunc- 
tion cannot be granted The Plaintiff 
lias, however, asked for an alternative 
£glief, viz. , for recovery of a sum of 
money, previously deposited by the 
Defendant by which the decree is 
alleged to have been satisfied by an 
adjustment. I think that the suit 
for that relief is maintainable, lswar 
Chandra v Harish Chandra (4) and Han- 
mant v. Subbabkat (5). Therefore so far 
as that relief is concerned it is a valid suit, 
and the Court may stay the execution of 
the decree of the rent suit under Or. 21, 
r 29, Civil Procedure Code on such terms 
as to security as it thinks fit I therefore 
reject the prayer for the temporary injunc- 

(1) I. L. R. 21 Oal. 487 (18931. 

.2 I. L. R. 31 Oal. 480; a. o. ft 0. W. V. 896 
(1903). 

(8) I. L. R. 46 0*1, 108 s a. o, 8* 0. W. N. 861 
(1918). *>, 

<41 J. h. R, 26 Cal. 71B (1898), 

. , (6) I, L.R. 28 Bom. *94(1898). 
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tion and grant the prayer for the stay of 
execution of the decree in Rent Execution 
Case No. 721 of 1921 until the disposal of, 
this suit under Or. 21, r 29, 0. P. C., if 
the Plaintiff furnishes security to the ex- 
tent of the amount for which the, property 
is going to be sold away in the above case. 
As to-day is the last day to which the exe- 
cution sale can be adjourned, the security 
must be furnished m course of this day. 
If the Plaintiff fails to furnish the security 
to-day, the execution will proceed.” 

On the 27th Maxell 1922 the learned 
Munsif passed the following order : — 

‘‘Tlie security turnislied and accepted. 
Ijet the sale of Rent Executien Case 
No. 721 of 1921 be stayed till the disposal 
of the suit.” 

Against the aforesaid orders of the 
learned Munsif, dated the 24th and 27th 
March 1922, the Defendant-Petitioner 
moved the High Court and obtained the 
piesent Rule 

Babus Surcndra Chatuha «SVh, Sachtn- 
dra Prasad Gliose and Bcnoycndra Nath 
Ganguly for the Petitioner 

Babu Probodh Chandra Cliattcrjefi for 
tho Opposite Party. 

The Judgment op the Court was as 
‘ follows : — 

This Rule was directed against ijn 
order passed under Or. 21, r. 29, C. P. C. 

The Petitioner obtained a decree againsf 
the Opposite Party and in execution 
realised a part of the decretal amount. 
He again applied for execution of the 
decree and the Opposite Party thereupon 
set up an agreement for satisfaction of 
the decree. The alleged satisfaction of 
the decree, however, was not notified 
to the Court of execution within the time 
allowed ^and that Court accordingly fe- 
fused to recognise the satisfaction of the 
, decree. A Buit was thereupon instituted 
■ * 


by the Opposite Party for declaration that 
the rent decree had been fully satisfied 
and for a perpetual injunction restraining 
the Petitioner from executing the decree 
and also for a temporary injunction. 
There was a further prayer that it might 
be declared that the Petitioner was bound 
to refund a certain amount deposited by 
the Plaintiff. 

The Court below has held that a suit 
ioi pei pet iml injunction restraining the 
Defendant from executing the rent de- 
cree and. for a declaration that the decree 
had been adjusted, was not maintainable 
and that therefore the prayer of the 
Plaintiff Opposite Party for a temporary 
injunction could not be granted. The 
learned Munsif, however, held that he 
could, undei Or 21, r 29, 0. P. 0., stay 
execution of the deciee on taking security 
horn the Plaintiff. 

In the case of A ztzau v Maiuh Lai 
Sah ii 0 ), it was held bv I ’iggot and Mac- 
phetson, .1,1 , Baweiji, .T., differing, that 
” sec 244 is not limited by sec. 258 and 
that the suit was not maintainable. 
Where a decree is satisfied by an agree- 
ment out of Court and such satisfaction is 
not certified to the Couit, a subsequent 
suit on t lie agreement is not maintainable 
it the object of the suit is to restrain the 
decree-holder from executing his decree in 
contravention of the agreement.” Piggot, 

J , observed : ” Sec. 244, C, P. (J. does 
not absolutely bar a suit, but prohibits in* 
a separate suit between the same parties 
to a decree any relief being granted which 
interferes with* the conduct of the execu- 
tion proceedings by the Court executing 
the decree ” See also the case of Dina 
Bandhu Nandi v Han'mati Dasi (2). 

That being so, whatever other relief 

m U R 21 CM, 437<ism 

IS) r, L, R. 31 Cat. 480 : a. c. 8 0. W, N. 885 
( 1908 '. 
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may be granted by the Court in such a 
suit, it cannot restrain the decree-fielder 
from executing the decree. 

Or. 21, r. 29 provides that “ where a 
suit is pending in any Court against the 
holder of a decree of such Court, on the 
part of the person against whom the de- 
cree was passed, the Court may, on such 
terms as to security or otherwise as it 
thinks fit, stay execution of the decree 
until the pending suit has been decided.” 

The language, no doubt, is very wide 
and if the rule stood alone,. the Court 
would have the power to stay execution ol 
a decree, as provided in the rule. But 
sec. 47 of the Code lays down that all 
questions relating to the execution, dis- 
charge or satisfaction of the decree shall 
be determined by the Court executing the 
deerfee and not by a separat e suit ; and 
undei Or. 21, r. 2 (d) (lie Court cannot re- 
cognise any uncertified payment or ad- 
justment of # a decree. 

We must give effect*to the provisions of 
seo. 47 and Or. 21, r. 2 (3) as well as to 
Or. 21, r. 29, C. P. C. 

Now, if the Court has no power to make 
a declaration that the decree has been 
satisfied by an uncertified adjustment oi 
payment out of Court and if the Court 
cannot grant a permanent injunction re- 
straining the decree-holder from execut- 
ing the decree, we do not see how the 
Court can stay execution of the decree for 
a period during which the suit may he 
pending, although it cannot grant the 
same relief by its final decree. The 
Court below also has Held that a tem- 
poraj-y injunction cannot be granted. 
But the stay of execution of a decree 
practically stand# on the same footing >is 
a temporary injunction ; and, as stated 
above, the Court cannot grant the relief 
for a ■ temporary period which it cannot 
decree by its final judgment. The 


sions of Or. 21, r. 29 must therefore ap- 
ply to cases not coming under Or. 21, t.* 
2 (3) read with sec. 47 of the Code. 

We think, therefore, that the provi- 
sions of Or. 21, r. 29 are inapplicable to 
a case like the present. 

The order of the Court below must be 
set aside and we direct accordingly. 

The rule is made absolute with costs, 
one gold mohur. 

Let the record be sent down without 
delay. 

H. C. S. Rule made absolute. 


I CRIMINAL REVISION AL JURISDICTION.) 

Rev. No. 1098 of 1922. 

Greaves, J. 

1923, 

Hoard, 

21, February. 

J udgment, 

6, March. 

Nbwbould, J. 

SUHBAWARDY, J. 

1923, 

2, February. 

Criminal Procedure Code (Act V of 1898), tec. 
103, legality of subsequent trud for criminal breach 
of trust in respect of a particular item, after pre- 
vious trial and withdrawal of charge for criminal 
breach of trust for a grots sum misappropriated 
within a period covering the date of the subject of 
the subsequent charge. 

A certain person was tried for criminal 
breach of trust under sec. 409, Cr. P. Oi, 
in respect of a gross sum misappropriated 
within a specified period. The charge 
was withdrawn with the lease of the 
Court as no evidence was offered. He 
was subsequently prosecuted for criminal 
breach of trust under see. 408, Gr. P. 0. 
in respect of a particular sum^iniedpprp* 
printed m a date within the period cover- 
ed by preqipa* ghgpge 409; 


Nagendba Nath Bose 
Accused, Petitioner, 
v. 

1 The Eupebor, 
j Opposite Party. 
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Nagkndjta Nath -‘Bose p. The Emperor. 

Held— *Thnt the essence of the offence 

the misappropriation and not the time 
within which it took place and that if the 
subject of the subsequent charge was not 
included in the gross sum, the offence 
subsequently charged is not the same as 
that in respect of which he was previously 
acquitted. Therefore the previous ac- 
quittal is no bar to the subsequent trial. 

Emperor v. Kashin ath 02) relied on 
and followed. 

In re ArrADURAi Ayy\r (!) referred to. 

This was a Rule to sho\t cause why the 
criminal proceedings under sec 408, I. P. 
C., pending against the Petitioner, in the 
Court of the Third Presidency Magistrate 
of Calcutta (Mr K. B. Das Gupta) 
should not be quashed. 

The facts of the case aie briefly as fol- 
lows . — The Petitioner was previously 
tried and acquitted on a charge of having 
committed criminal breach of trust in re- 
spect of Rs. 18,9-24 and odd during the 
period between 1st October 1921 and 1st 
March 1922 In the jnesent trial he was 
prosecuted on a charge of having ^com- 
mitted criminal breach of trust in respect 
of a sum of Rs. 100 on the 30th November 
1921. The Petitioner thereupon moved 
the High Court for quashing the proceed- 
ings under sec. 408, I. P. C., pending 
against him in the Court of the Third 
Presidency Magistrate, and obtained the 
present Rule. The Rule first came on 
for hearing before Newbould and Suhra- 
wardy, JJ,, who passed the following dis- 
sentient judgments : — 

Newbould, ,T. — In my opinion this 
Rflle should be discharged. The Peti- 
tioner was tried and acquitted on a 
change of having committed criminal 
breach of trust in respect of Rs. 18,924-4 

ill 1? Or. L. 3. m 
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annas during the period between 1st Octo- 
ber 1921 and 1st March 1922. He is now 
being prosecuted on a charge of having 
committed criminal breach of trust in re- 
spect of a sum of Rs. 100 on the 89th 
November 1921. It is contended on be- 
half of the Petitioner that under sec. 403 
of tlie Code of Criminal Procedure, the ac- 
cused having been tried on the charge of 
defalcation committed within the period 
stated, he is not liable for prosecution for 
any further, defalcation committed dur- 
ing that period. There would be consider- 
able force in this contention if it were 
shown that the defalcation, which is the 
subject of the present charge, could or 
might have been included in the former 
charge But it is the case for the Crown 
and on the materials before us I camlofc 
say that that case will not be substantiat- 
ed at the trial, that the defalcation of this 
item charged could not have been in the 
knowledge of the prosecution at the time 
of the pievious trial. That being so, if 
it was impossible for the accused to have 
been tried at the previous trial I aril un- 
able lo see how the acquittal can under 
the provisions of sec, 403, Cr. P. C., be 
a bar to Ins being now tried. I would 
therefore discharge this Rule. 

Suhrawardy, J —I regret I am un- 
hble to agree with my learned brother in 
the view of the law which he has taken 
in this case. In my opinion the second pro- 
secution on the facts disclosed would not 
lie. The accused was charged in the pre- 
vious trial with “committing defalcation 
being a public servant within the period 
from 1st October 1921 to 1st March 1922 
in respect of an amount which was alleg- 
ed in the charge to be rupees eighteen 
thousand nine hundred and twenty four 
and annas four only by dishonestly mis- 
appropriating or converting to Ids own 
nse having been entrusted in such dapg- 
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city with certain property or dominion 
over such property.” The present ease is 
an ' attempt to prosecute him for com- 
mitting embezzlement in respect of the 
sum of rupees one hundred received by 
him Oh the 30th November 1921, that is, 
on a date within the period in respect of 
which lie was tued at the previous tnnl. 
It is therefore contended that the acquittal 
in the previous trial following on the 
withdraw al of the charge bv the Standing 
Counsel under sec. 494 of the Criminal 
Procedure Code, operates as a bar to the 
present prosecution 

Sec. 222 (2 ) , Criminal Procedure Code 
lays down that “ when an accused is 
charged with criminal breuch of trust or 
dishonest misappropriation of money it 
shall be sufficient to specify the gross 
sum in respect of which the offence is 
alleged to have been committed and the 
dates between which the offence is alleged 
to have been committed without specify- 
ing particular items or exact dates and 
the chaige so framed shall be deemed to 
be a charge of one offence ” It means 
that it is permissible to prosecute a per- 
son for defalcation within certain given 
dates irrespective of the number of 
items which he is said to have misappro- 
priated This clause to mv mind modifies 
or affords an exception to the general rule 
enunciated in sec. 234, Criminal Proce- 
dure Code which says that a person can- 
not be tried for more than three offences 
committed within the period of one year. 
It enables the proRecUtqr to charge the 
accused with misappropriation in respect 
of any number of items in spite of sec. 
234, Criminal Procedure Code, but does 
not entitle him io maintain prosecution 
by instalments fbr misappropriation com- 
mitted within the same period <#‘itemb 
which may have formed the subieet off 
the previous charge. The main element 
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of the offence tried under sec. 222 (£) is 
the period within which the accused is 
said to have committed the offence of 
criminal breach of trust and not so much 
the amount in respect of which he might 
have committed it. For example, if the 
accused commits criminal breach of trust 
vvithm certain dates in respect of twenty 
items it is open to the prosecution to 
chaige him with all the twenty or for any 
less number The offence would be con- 
sidered to be one committed during those 
dates. If any other interpretation were 
accepted, namely, that the prosecution la 
at liberty to leave out certain items for fur- 
ther prosecution, the object of tlie law bar- 
ring fuither prosecutions on the same facts 
would bo defeated and would result in 
the splitting up ol the “one offence" as 
cioated by sec 222 (,?) T do not think 
that tlie fact whether the item for the em- 
bezzlement of which the accused is sub- 
sequently charged was known or not 
known to the complainant or could or 
could not have been known to him affects 
tlie law on this point and is relevant to 
the present enquiry The question that 
really matters is whether the accused 
might have been charged in the preceding 
trial with the offence for wiiich he is sub- 
sequently put on his trial As a matter 
of fact from the perusal of the record I 
find that Major T N Holt White was the 
complainant in the previous case and in 
tlie charge sheet it is stated that the ac- 
cused committed criminal breach of trust 
in respect of rupees eighteen thousand 
and odd w r ithin the 1st October 1921 and 
1st March 1922, In the detail of the 
items of the amount the fifth item is 
given as “other items/' In the present 
case the same gentleman Major Holt 
White states in*the charge sheet submitted 
by the police that “ the accused com- 
mitted criminal breach of trust as cashier 
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in the office of the Military Works De- 
partment in respect of rupees one hundred 
deposited as earnest money in the said 
office by one Bamdhari a contractor on a 
tender on 80th November 1921 and which 
money was entrusted to the accused by 
the complainant through the ordinary 
course of business.” I do not see how 
reading these two charges it can be said 
that Major Holt White did not know or 
could not know that he had made over 
this money to the accused when he 
brought the first charge. .Be that as it 
may, I am of opinion that on the general 
question of law that is raised the plea of 
autre foie acquit must prevail and this 
Rule must be made absolute. 

[The Rule was accordingly referred to 
a Third Judge, Mr. Justice Greaves.] 

Babus Daearathi Samjal, Tarakmwir 
Pal Chotcdhury and Phanindra Nath 
Mulcherjee tor the Petitioner. 

Mr. S. K Chakravarty for the Crown. 

The Judgment of the Coubt was at 
follows : — 

This matter comes before me by reason 
of a difference of opinion between Mr. 
Justice Newbould and Mr. Justice Suhra- 
wardy. Tho factB are as follows : — 

The Petitioner was charged at the 
Criminal Sessions held in Calcutta in 
August 1922 under sec. 409 of the Indian 
Penal Code with criminal breach of tins? 
in respect of a sum of Rs. 18,924-4 alleg- 
ed to have been misappropriated by him 
between the let October 1921 and the 1st 
March 1922. The charge was withdrawn 
•with the leave of the Court on the 28th 
August 1922 as no evidence was offered. 
This in law amounts to an acquittal. 

The Petitioner is now being prosecuted 
at the instance of the complainant, who , 
was also the complafttant in the previous 
“after, for criminal breach of trust as a 


Servant under sec. 408 of the Indian 
Penal Code in respect of a sum of Rs. 100 
alleged to have been misappropriated by 
the Petitioner on the 30th November 
1921, that is to say, within the period 
covered by the charge under sec. 409 in 
respect of the sum of Rs 18,924-4. 

The prosecution alleges that the sum of 
Rs. 100 was not included in the sum of 
Rs. 18,924-4-0 and that the facts relat- 
ing thereto were not known to them at 
the time of .the previous charge and the 
matter has been argued on this basis. 

It is contended on behalf of the Peti- 
tioner that he is now being charged with 
the same offence of which he was acquit- 
ted at the previous trial and that having 
regard to the provisions of sec. 222 (2) of 
the Code of Criminal Procedure, he can- 
not now he charged with any misappro- 
priation between the 1st October 1921 
and the 1st March 1922 as any misappro- 
priation within that jteriod, whether in- 
cluded in the gross sum or not, is one 
offence by reason of the provisions of the 
•ub-section. This is the view taken in 
In re Appadura i Ayyar (1). 

On behalf of the Crown it is contended 
that sec. 222 (2) only dispenses with the 
particulars which otherwise would be re- 
quired but that it does not say that the 
gross sum is to include every act of mis- 
appropriation committed within the dates 
specified in the charge. It is urged tbit 
the essence of the offence is the misappro- 
priation and not tho, time within which it 
took place and that as the sum of 
Rs. 100, the subject of the present charge, 
was not included in the gross stun the 
offence now charged is not the same u 
that in respect of which the Petitioner 
was previously acquitted. This is the 
view taken in Emperor v. Kathinath 

OJ17C r.t J.t0 48»', 


7 * 
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Bagajt Sali (2). With" this view and 
with the reasoning of Chandravarkar, J , 
in liis judgment m that case I respect- 
fully agree. 

In the result, T agree with Mr. Justice 
Newbould that the Rule should be dis- 
missed. 

J N. R. Hule discharged. 


PRIVY COUNCIL. 


[Appeal i ROM Patna.] 


Lord Pdillimobe. 
Lord Carson. 

Sir John Edge. 

1922, 

Heard, 9 and 

11, May. 
Judgment, 19, June.j 


Jai Barham and ors., 
Appellants, 

«. 

Kedab Nath 
Marwari and ors.. 
Respondents. 


Civil P> ocedure Code (Art V oj 100$), sec. 1 y,~ 
Execution tale set aside after purchase nwiiey 
applied to satisfy attaching creditors— Judgment 
debtor, if may /eeoic) without making good purchase 
money — Judyment-dcb/fi, if bound to male good 
moneys paid by auction-purchaser to incumbrance / 1 
— Voluntary and compulsory payments, difeienee 
between- Equity— Subrogation. 


lb is the duly of the Court under see. 
141 of the Ciril Procedure Code to plate 
the parties in llic position which liny 
would have occupied, but for such decree 
or such part thereof as has been varied or 
reversed. But apatl Jtom that section it 
is inherent in the genet al jurisdiction of 
the Court to act rightly and luirly, accord- 
ing to the t luumstanca , to win ds all 
parties involved, and one of the fust and 
highest ’duties of all Courts is to tahr care 
that the act of the Court does no injm g 
to any of the suitors, and when the ex- 
pression “ the act of the Court” is used, 
it. does not mean merely the act of the 
primary Court or of any intermediate 
Court of Appeal, but the act. of the Court 
as a whole from the lowest Court which 
(2) 12 Rum. t , R. 220 (1910). 


entertains jurisdiction over the matter up 
to the highest Court which finally dis- 
poses of the case. 

Rogers r. The Comptoir d’Escompse 
de Pvris (2) referred to. 

. ! n execution sale of certain properties 
was set aside, but before that event the 
purchase money was distributed amongst 
creditors of the judgment-debtor who had 
attached the property and the auclion- 
purchasei had also discharged two mort- 
gage bonds to which according to the sale 
certificate granted to the purchaser the 
property was subject. 

Held — That it would be inequitable 
and contrary to justice that the judgment- 
debtor should be restored to the property 
without mailing good to the auction-pur- 
chaser llic moneys whuh had been ap- 
phid for his benefit to satisfy the attach- 
ing auditors, but the payment to the 
mortgagee, which was an optional pay- 
ment, made without any order of the. 
Court, stood on a different footing and the 
mahnig good of this payment could not 
be made a condition of restoration to the 
liidgmcnl-dcbtor 

Soluble — The jiayment to the mort- 
gagee entitled the am tion-pnrehascr to 
stand hi the shoes of the vwitgagee as 
holder of the mortgage bonds. 

This was an application under sec. 14 1 
ot the Civil Proceduie Code. Appel- 
lants, judgment-debtors, were owners of 
10 annas share ot Tappa. Pateanda 10 
annas shine of that property was mort- 
gaged to Anand Ram Maiwari. The re- 
maining 0 annas share was unencum- 
bered. 

Certain creditors having obtained a 
money decree against the predecessor in 
title of the, Appellants attached a portion 
of the property which was put up for sale 
(2) L K. 3 P C. 465 at p 475 (1871). 
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m execution and was purchased by tli» % 
Respondents. The latter then applied 
foi a sale certificate of the judgment- 
debtors' f> annas unencumbered share, 
which they obtained, and tliev entered 
into possession The purchase rnonev 
was paid into (omt h\ the auction-pur- 
chasers and was distiibuted hv the Court 
rateahlv anions the deciee-holdeis. 

The judginent-debtois appealed to the 
High Court against the Subordinate 
Judge’s oidei giantmg the sale certi- 
ficate in Lospect o( l lie Ci ipmas imoncum- 
hered shaie The High (omt dismissed 
the appeal ])ut the Viivv Council held 
t licit tlie pmpei t\ m tael ■ old was the cn- 
eumboied sluue j I trie lhahur Rurinha 
\. Jtban Ram Mat lean (1)| and set aside 
the oidei oi the Suboidu.af ^ Judge. 

The judgmeiit-dehtoi s then applied 
undoi sec Lfl of the Civil "Procedure 
Code foi lestitntion to t horn oi the 6 
annas unencumbered shaie with mesne 
profits. Petitions in iepl\ weie piefer- 
red by the deciee-iioldeis and nuetion- 
purchaseis and the vanous contentions 
were heard bv the Subordinate Judge* who 
decided that the oidei of the Suboidmate 
Couit m Decemhei J901, whercbv the 
identity of the propeitv actually sold 
was changed fiom the 0 eneumbercd 
annas to the 6 unencumbered annas 
shaie should bo set aside, with all subse- 
quent proceedings on the part ot the 
auction-purchasers based theieon, and lie 
ordered the restitution ot the whole 0 
annas share in the malial to the judg- 
ment-debtois 

Prom this older the present Respon- 
dents apjrealed to the High Court at 
Patna. The learned Judges who heard 
the appeal (Roe and Jwala Pin sad, JJ.) 
were of opinion that no restitution of 

(!) L. R.41I. A. ft*: s. c. I. L. R. 41 0*L 
690 j 18 0. W. K. 313 (1919), 


fiossessitin co - uld he oidcrod until the 
auction-purchasers had been repaid with 
interest the amount of the purchase 
money and that such repayment should 
he made by the judgment -debtors and they 
made an oidei accordingly, 

Fi om this oidei I lie judgment-debtors 
appealed to II m Majesty in Council 
l/e.s’wv l \t Dunne, l\ C and Ken- 
worthy Rrou'n foi the Appellants (judg- 
ment-debtors) -The property which has 
been sold is the encumbered share and 
until that sale has been set aside the 
pa i tics must hold to their bargain. No 
condition was imposed bv the Board m 
setting aside the order continuing the 
sale and the a net ion-pin chaseis might 
have applied at once to have tho sale set 
a^irle and then money lcMotcd to them. 

The puneiple of k ‘ caveat cmptoi ” ap- 
plies to the audinn-pmehasci 

See 1 1 1 oi the Civil riocedure Code 
was newi intended apply to a ques- 
tion ot avoiding circuit y of action. 
Crider that section no order can be made 
winch is not consequential on the order 
of the Rnvv Council and that Tribunal in 
the only one competent to deal with the 
matter 

Messrs. DeGruijther , K C and 8. 
llijam for the Respondents (auction-pur- 
chasers) — Dc lac to it was the unencum- 
bered share which was sold although m 
19K3 the Privy Council decided that de 
jure that share was not saleable because 
it had not been attached. 

Tf the sale is void then sec 65 of the 
Contract Act applies and any benefit re- 
ceived muM be lcstorod. The Respon- 
dents should thereiore receive back their 
purchase money. 

There is no provision of tho Civil Pro- 
cedure Code applying in express terms to 
the present case, the only analogous sec- 
tion is sec, 144 I sav analogous, because 
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this is not a decree. There are, however, 
inherent powers in the Court to ordei 
restitution of anything improperly token. 

Mookond Lai Pal v. Mahomed Sam* 
Meah (3) and Rogers v. The Comptoir 
d'Escomptc de Pans (2). 

If I am liable for mesne profits, I am 
also entitled to interest on my money foi 
the same penod. 

Mr. Dunne, K m reply. —Sec 142 
of the Cm! Procedure Code is directly ap 
phcablc This \\n h on application in the 
suit and the order made was a decree 
So interest was included m the decree 
If the auction-purchabcrs considered 
themselves entitled to interest they should 
nave applied to speak to the minutes o\ 
the decree. 

Their Loia>sini*h‘ Jt’iximent was deli- 
vered by 

Lord Carson -The question to U* 
decided in this appeal arises out of an 
order on appeal made by 11 is Majesty in 
Council, dated the 19th December 191 H, 
which set aside an auction sale of certain 
landed property held on the 27th July 
*1904, m execution proceedings in the 
Court of the Subordinate Judge of Godda 

The case before this Board is Thahn 
Barmha v. Jiban Ram Martcari (lb 

Rajah Thakoor Burma, since deceas # - 
ed, the predecessor in title of the Appel- 
lants Nos 1-5 (hereinafter referred to as 
the judgment-debtors) w r as the owner of a 
full 16 annas share of a village called 
Pataanda Ten of the said shares weie 
encumbered and six were unencumbered , 
save that two bonds had been executed bv 
the Rajah in favour of one Gobardhan 
Das and others, which purported to create 

(1) L. R, 41 1 A 3* t a. c.I. R R. 41 Cal 
690 j 18 C. W. N, 313 (10181 
L B.RP C 466 at \x 476 U8?U. 

(8} I. U R, H Cal 484, 4*8 f!887f. 


a charge on a 3 annas share in the said 
mahal as security for the said Gobardhan 
Dn« for Rs 23, %5 and Rs. 532. 

Rix annas share of the encumbered pro- 
perty was attached for a judgment debt 
in execution of a decree obtained by the 
Respondents thud party, and sold on the 
27th July 1904 The Respondents first 
and second parties are the representatives 
of the original auction-purchasers and are 
hereinafter lcfeired to as the auction-pur- 
chasers. 

The purchase money was a sum of 
Rri 1,12,000, and this sum was paid into 
Court and eventually distributed to 
various mortgagee decreo-boldeis and 
others holding money decrees against the 
,ndgnient-debtor whose debts wore there- 
by discharged to the extent of such pay- 
ments 

The auction-purchasers claimed to have 
purchased lor the sum aforesaid tho six 
unencumbered annas share, and on the 
21st December 1904, a sale certificate was 
granted to the auction-purchasers, which 
declared the respective interest of the 
auction-purchasers jm the six annas share, 
and also declared that such share was 
subject to the charge created by the afore- 
mentioned bonds, but was outside the 10 
annas share hereinbefore described as the 
encumbered property 

On the 26th December 1904, the 
auction-purchaaers were duly put into 
pOv^session of the said six annas share and 
paid off on the 7th February 1905, the 
amounts covered by the two bonds. An 
anneal was subsequently made by the 
Rajah to the High Court of Calcutta 
against the order of the Subordinate 
Judge of the 21st December 1904, grant- 
ing the said sale certificate* and when 
this appeal was dismissed he appealed 
further to His Majesty in Council, and 
this Board on the 25th November 1913, 
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advised that, the appeal should be allowed 
and that the order of the Subordinate 
Judge confirming the sale, together with 
the said certificate of sale of the 21st 
December 1904, should be set aside, and 
added “this will, of course, have the 
effect of setting aside all subsequent pro- 
ceedings on the part of the auction-pur- 
chasers based thereon.” In consequence 
of this order setting aside the sale the 
judgment -debtors applied to the Subordi- 
nate Judge claiming restoration to them of 
the said 6 annas share of # the property, 
together with mesne profits. 

The auction-purchasers i ousted the said 
claim, and contended (1) that the auction- 
purchasers could not be asked to restore 
tiie property until (a) the amount which 
they had deposited in Court to complete 
the sale , and ( b > the sum paid bv them to 
satisfy the bonds given by the Itajah to 
(xobardhan Das had been refunded and 
they also claimed that Chatun Bam Mar- 
wan, one of the auction-purchaseis, who 
was a Respondent m the appeal before 
the Privy Council, had died before the 
hearing, and that therefoie the ordbr of 
His Majesty in Council could not affect 
his share, viz , J an anna of the 1C annas. 

The Subordinate Judge overruled all 
the contentions of the auction-purchasers, 
and by an Older dated the 20th August 
1916, ordered restitution to the judgment- 
debtors of the said 6 annas share, together 
with the mesne profits from the date of 
delivery of possession of the said pro- 
perty, after the auction sale on the 27th 
July 1904. 

From that order the auction -purchasers 
appealed to the High Court of Judicature 
at Patna, who, by order dated the 14th 
December 1916, set aside the order of the 
Subordinate Judge and in lieu thereof, 
ordered that the Subordinate Judge should 
ascertain ; — 


(1) “ bethel Chaturi Ram died before 
the hearing of appeal by the Judicial Com 
mittee , (2) that he do ascertain the amount 
of mean© profits due on the share in respect 
of which restoration is to be made ; and (3) 
that he set off the sum due to the judgment - 
debtors as mesne profits against the sum 
due to title auction purchasers m recovery of 
their deposit and in the event of the sum 
due to the judgment-debtors being in excess 
of the sum due to the auetion-|>urchaaers he 
do restore possession of the property forth- 
with to the judgment -debtors and in the 
event of the sum due to the auction-pur- 
chaseis being m excess of the sum due to 
judgment-debtor he do refuse to restore 
possession of the propeity until the deficit 
due to the auction-purchasers has been mad© 
up either bv the decree-holders or by the 
judgment dchtois themgehes M 

It is to bo observed that the Court made 
no older as to the claim of the auction- 
purchasers to be paid as a pi ohminary to 
restoring possession the sum paid to 
Gobardhan Das in respect of the two 
bonds, creating a change on 3 annas share 
of the unencumbered property sold to the 
auction-putchasers 

The Appellants \ the judgment-debtors) 
have appealed to Ills Majesty m Council 
against the Haid judgment and decree of 
the High Court, dated the 14th December 
1916, and the auction-purchasers (Res- 
’pon dents first and second parties) have 
entered a cross-appeal relating to the 
payments to Gobardhan Das as aforesaid. 
On the main question, viz., whether the 
a Action-purchasers are entitled to repay- 
ment of the deposit paid into Court as a 
condition precedent to their handing over 
possession to the judgment-debtors, their 
Lordships are m agreement with the 
judgment of the High Court, and think 
the order already referred tt> should on 
this point be affirmed It is the duty of 
the Couit under sec. 144 of the Civil Pro- 
cedure Code to “ place the parties in the 
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position which thev wmuld Jmve occupied, 
hut lor midi don oo or such part theteol 
as lias boon a iiriod o t revolted ” Not ju- 
dood doos tins ditl\ 01 juusdiotion arise 
merely undei the said section It is in- 
herent in the general juiisdiction of the 
Conti to act rightly and faith, according 
to the encmnstanccs, towards all parties 
imolvod \s was said hy Cairns, L C , 
in Uo<i< is \ 7 Ik (Unnjitoii ri'Kscomjih' 

tlr l\tns (2) 1 One ol the first and 

Inchest dunes of all Com ts is to take eaie 
that the ait ol the Coint does no mjiiiv 
in anv ol the suitoiR and when the e\- 
piession ‘the ait of the Ciant, is used, 
it does not mean meielv the act ot the 
primary ( nmt, oi of am inter mediate 
Court oj Appeal, hut the act of the Couit 
as a whole limn the lowest Comt winch 
entertains jurisdiction o\ei the matter ip 
to the Inchest Com! which tin :\ll\ disposes 
of the case" The .met ion-pin chaser s 
have parted with then pm chase money 
which thev paid into Court on the faith 
of tire or del ot eoniii mation and certificate 
of sale alieadv letened to This mom \ 
has boon distributed amongst creditors ot 
£ho judgment-debioi who had attached tic 
unencumbered piopeilv m question and 
could have realised their judgment debts 
hy a wale of this piopeilv in exec ut u> i 
and it would he inequitable and eontian 
to justice that Hie judgment-debtor should 
be restored to this property without 
making good to tire aucti m-putchasei the 
moneys which have been applied for ln^ 
benefit r 

It was ai^ued that the iiuuedy of the 
auction-purchasers was either to apply for 
a certificate of sale of the unencumbered 
property oi to obtain from the judgment- 
creditors repayment of the sums paid out 
to them under the orders of the Comt. 
Their Lordships cannot, agree with either 
(2) Ti R 3 ? C. 465 at p 4?5 (I8?li 


ol these suggestions, and for the reasons 
stated bv the Judges of the High Court. 

As regards the sums paid bv the auction - 
pmehaseis to Ciobardban Das to clear off 
the bonds charged on the property thev 
had intended to purchase, then Lordships 
me in agreement with the decision ot the 
High Comt that this pax merit stands on 
i (titleient footing from the deposit of the 
pun base money It was an optional pay- 
ment , made w ifhout anv order ot the Court , 
and as u entitled them to stand in the 
^hoes ol (lobatijhan Dan as holders ol the 
bonds, it entails no hardship, bill how- 
ex ei that mav he, these payments cannot 
be made a condition of restoration to the 
judgment-debtors 

\ question was i arsed before this Board 
as to whether the “mesne profits’* on 
Hie one hand, and “the deposit, ’* on the 
other, should under the order ol the Higu 
Court cam interest The omIcm is silent 
upon this point, but in their Loidships* 
opinion, the equities ol the case will he 
met b\ not allowing interest in either 
ease. 

There onlx remains the question as to 
the rights ol dial mi Barn who was one 
oi the aiielion-pmehaseis at the said sale 
ol fire ] anna share of the timbal It m 
alleged that he had died pending the heai- 
mg of the appeal beiore the Privy Council 
and that as hrs heir <n peisonal lepiesen- 
tatne was not brought upon the record, 
Ihe order on the advice ot then Lordships 
m the Privy Council cannot affect the 5 
anna share m his possession or that of 
Ins lion* 

Their Lordships have no evidence 
before them of the facts alleged and no 
claim was presented on behalf of the said 
Chatun Bam or his representative and 
they are of opinion that under the circum- 
stances, the older in this case should be 
made without prejudice to the rights, if 
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any, of Cliaturi Bam, or if he is deceased, 
of bis heir or legal j)orsonal representa- 
tive. 

Then Loidslups aie ot opinion tliat the 
older ot the High Tomt, subject to the 
modification last hereinbefoie mentioned, 
should be affirmed, and that the appeal 
and cioss-appeal should he dismissed with 
costs, including in the ease of the appeal 
the costs of the petition to add cel tain 
documents to those set out in the lecord 
as originally punted, and thev will humbly 
advise His Majesty aceonlmglv 

Solicitois ■ Mcssts Watkins ipid II un- 
Irr foi the Appellants Nos 1 to G 

Solicitor Messrs Harrow, lingers & 
\emll foi the Respondents < 1 si and 2nd 
parties) 

(1. 1) M. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 20*53 of 1921. 


Mookeujee, J. 
Rankin, J. 

1922, 

Hcaid, 3, 10 and 
11, August. 
J udginent, 

16, November. 


Biriswar Ghose, 
Defendant, Appellant, 
v» 

Panchkouri Ghose and 
ors., Plaintiffs, 
Respondents. 


Suit for cuvcAhttnw ot ex paite dmc** ami ran- 
sequent euuutwn salv, on the gi otiml ot ft and on 
the part of the ilvcivv hulda —Suppression of notice* 
in the suit and tn the * wen ft on / i o( ceding* Boi a 
flip auetwn-purehaser foi value mthout native of 
the fraud, if nuetssanlp pi otected — Co d Pjocedttn 
Code (Act V of 1908), 0 /. 27, v. 90, cancellation of 
ciecutw/i sale on the ground of nnqnlai it if oi 
fraud m publishing it — Pension at cording to the 
piineiples of u justice, equity and good conscience” 
nig'itificonce of— Burden of proving good faith on 
the purchase i , 


The mourawhi mokaian right of a ten- 
ant was sold in 1907 in ex paite execution 
of an ex parte decree of 1904 for arrears 
of rent The purchaser, howeici t never 


obtained possession through Court and 
never paid nut to the landlord, who 
again stud tor lent , got an ex paite decree 
in 19] A and got the tenaneg again sold in 
1910 tn i lecittion thereof suppressing dll 
notices , eU The mouiafchi mokaran 
tenant on bting dispossessed in 1917, 
sued tor < am citation uf the ex paite de- 
trees and (onsequent execution sales rn 
the {pound of hand on the patt of the dc - 
i r< e-holdei\ 

Held pci MnukUiuij , J - That an 
(ueiution 'sale, which ha v been brought 
about bif ft and of the i let icc-holdn , m 
liable to be st t aside on that qiound , even 
though if is not established that the aue- 
tion-punhasei has participated in or ha v 
been logmsant o( the fiaud 

KsnurtoDh Si \duu / .1 \\\\n\i>u\ N *ni 
(B), Nimu Thvm> r 1>l\\ Nun ((>') and 
other {'uses discussed 

The above pnneiple Inis rtteived legis- 
lative appimal m Or. 2/, r, 90 of the 
Civil lTmalun Code, where provision is 
made foi < am < Hat ion of an ciciution sale 
on tin {/round of jnulnial irregularity <>r 
fraud w publishing it, provided the appli- 
cant has sustained substantial injury 
thereby The Code does not exclude 
speeifn {illy thi upplhahon of r VO tn 
rates whin the pur< baser is a bona lule 
pun baser foi value without notice of the 
irregularity oi the fiaud and the Court 
may set mule the sale even in cases 
where the punhaser jails within the 
category of bona tide purchaser for value 
without notuc 

PutLMixuii v Hull CiiARVN H7j re- 
fer red to 

In the abwme of speajie statutory 
directions , the Courts cnc to act accord - 

(5) fi C w, X. 283(1901). 

IIP 2 0 w N 691 I 1808 K 
( 17 ) L L U 38 Cal. 622 41911 ), 
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incj to justice, equity and gbod conscience, 
and this has generally been taken to 
mean so much of the English law and 
usage as seem reasonably applicable in 
this country. 

The doctrine of l ona fide purchase is 
not a rule of propt'rfy. It does not de- 
termine the question of title between 
the parties. It is in most cases available 
only by way of defence. 

Abdul Hai r. Nawab Ba.t (18), Jcngef 
[j.vll v. Sham Lal (30), Ciiitambar r 
Krishnappa (1), Lal\ Bungsidiur t. 
BindhesHrel (26) and other cases dis- 
cussed. 

The rule in the dasto form, eliminat- 
ed m Annul IIai r. Nawab Raj (18\ ap- 
proved. 

In the application of that rule to a lon- 
crete case, it may be usefully borne in 
mmd that a bona fide purchaser for value 
without notice has glways been a favour- 
ite with Courts of equity But to crystal- 
lise the rule further would only be to im- 
pair its utility. 

Per Baskin, J — Judicial sales fraudu- 
lently procured will not give a good title 
to a purchaser who docs not take in good 
faith and without notice. 

Chitambak v Krishsappv / D r t hi- 
red to. 

The burden of piovmg that he acted 
in good faith and without notice of 
the fraud is in the first instance upon 
the purchaser. This is an essential 
feature of the equitable rule The 
rule is not that there is a special 
favour for evciy one until lie is shown to 
have been dishonest or a volunteer, but 

II) I. L. R. 26 Bom 5*8 (19031. - 

(18) 9 W. R, 196, B. L. R F. B. 911 (1807) 

1 26) ION. I. A. 454 11866). 

(80) 20 W, B. 1*0 (1878). 


that equity, where it can, will favour 
those who show that in innocence they 
have given value. 

In rf, Nisbet and Pott’s Contract (3) 
referred to. 

This was an appeal from a decision of 
Babu Banwari Lal Baoerji , Subordinate 
Judge , Hoogly, datod the 3rd September 
1921, reversing that of Babu Iliran Chan- 
dra Mitra, Munsif, Howrah, dated the 
31st January 1920. 

The facta of the case are briefly as fol- 
lows : Tlie ancestors of the Plaintiffs- 
Respondonts had mourashi mokaran ten- 
ancy right in a certain tract of land. 
They were sued for arrears of rent in 1901 
and an ex parte decree was obtained Tor 
Bs 2-2 as No application for execution 
of the decree was made till 1907. A salo 
was held in November 1907, when one 
Behari Lal Das was the sole bidder pre- 
sent and purchased the tenancy for Rs 22 
The purchaser, howover, never obtained 
delivery of possession through Court and 
never paid rent to the landlords, who in 
April 1913 sued the vudow of Behari for 
recovery of arrears of rent and got an 
ex parte decree in June 1913 A sale was 
hold in November 1916, when one Bires- 
war Ghose, the present Appellant, pur- 
chased the tenancy for Rs. 50, but when 
he went to take possession, ho came into 
conflict with the Plaintiffs. The Plain- 
tiffs made an ineffectual attempt at re- 
sistance and their objection was rejected 
by the Court in June 1917. On enquiry 
they ascertained what had happened to 
their tenancy, and on the 31st May 1918, 
instituted the prqpent suit for recovery of 
possession of the disputed land upon can- 
cellation of the ex parte decrees and con- 
sequent execution sales, on the allegation 
that they had been brought about by 
fraud on the part of the decree-holders. 

(ff) [1905] 1 Oh, 891 
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According to the Plaintiffs, the fraud 
consisted in the suppression of all nolices 
in the suits and in the execution proceed- 
ing and the submission of false returns 
of service to the Court The landlords, 
the purchaser at the second sale, 'is also 
the widow of the purchaser at the first 
sale, were all joined as Defendants The 
Court o{ first instance held that he charge 
of fiaud was not est Wished by the evi- 
dence and dismissed tlm suit On appeal, 
the Subordinate Judge held that the suits 
and execution proceeding* were fraudu- 
lent, that all notices were suppressed 
both m the suits and m the execution 
pioccedmgs and that false returns of ser- 
vice were submitted to the Couit bv the 
officers concerned Accordingly he held 
that the deciees and sales must he vacated 
and the property restored to the Plaintiffs. 
The pm chaser at the second sale there- 
upon preferred the present second appeal 
to the Hrgh Court 

Dr Dwarlti Noth Mitlei and Habits 
Bhupcmlra Kama) Chose and Pranuitha 
Nath Batierji for the Defendant-Appel- 
lant. 

Baba Manmatha Nath Roy f u the 
Pku n' tiff)B -Re sij ) on d e rof s 

The .Tams went of the Court was as 
follows : — 

Mookerjee, J — The subject-matter of 
this litigation is a tract of land which was 
taken by the ancestors of the Plaintiffs, on 
the 18th May 1897, in mourashi mokarari 
tenancy right from a family of Glioses . 
The Plaintiffs, like their predecessors, 
were in possession by payment of rent to 
their Landlords till they were dispossessed 
on the 13th February 1917 by (he first 
Defendant who obtained delivery through 
Court on the allegation that he had pur- # 
chased the land on the 21st November 
1916, in execution of a decree for arrears 


of re.it The Plaintiffs made an ineffec- 
tual utiempt it resistance and their objee* 
tion was rejected by the Court on the 
13th June 1917 On enquiry they ascer- 
tained what had happened to their ten- 
ancy and the facts they discovered may 
he briefly nanated at this stage. 

In 1901, the (J hoses sued the Plaintiffs 
for an imis of lent and obtained an ex 
paitt deeiefoi Ks 2-2-0 No further 
details Jie available, as the records of the 
rent suit have boon destroyed m accord- 
ance with statutory rulds No applica- 
tion for execution of (his decree appears 
to have been made till the 2nd August 
3907. when proceedings were instituted 
for realisation of the decretal amount and 
Rs 3-3-0 as costs A sale was held on 
the 21st November 1907 when one Behari 
Lai Das, since deceased, was the sole 
bidder piosont and purchased the tenancy 
for a sum of Rs 22 The sale was con- 
firmed on the 30th .January 1908 The 
purchaser howevej, novel obtained deli- 
very of possession through Court and 
never paid rent (o the landlords. The 
result was that on the 13th April 1913, 
the Chosen instituted a suit against 
Roudamim Da si, widow of Behari Lai 
Das, foi recovery of Rs 15-7-6 as arrears 
of rent foi Jour years from 14th Apiil 3909 
to 13th April 3913 The suit was decreed 
cx parte on the 21th June 1913. A sale 
was held on the 21st November 1916 
when Bireswar Chose, now Appellant 
before us, became purchaser of the ten- 
ancy for a sum of Rs. 50. The sale was 
confirmed m due course; and when the 
purchaser went to take possession, lie 
came into conflict with the Plaintiffs, as 
already stated The Plaintiffs thereupon 
instituted tins suit, on the 31st May 1918, 
for recovery of possession of the disputed 
land upon cancellation of the cx parte de- 
crees and consequent execution sales, on 

75 
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the allegation that they had been brought 
about by fraud on the part of the Ghoses. 
According to the Plaintiffs, the fraud con- 
sisted m the suppression of all notices in 
the suits and m the execution proceedings 
and the submission of false returns of 
service to the Court The Plaintiffs fur- 
ther suggested that the ostensible pur- 
chaser was, on each occasion, a creature 
of the C hoses who had managed to pur- 
chase a valuable property for an insigni- 
ficant price The Ghoses, th*e purchaser 
at the second sale, as also the widow of 
the purchaser at the first sale, were all 
joined as Defendants The claim was, 
howevei , contested on paper at any" rate 
by the second purchaser alone. He re- 
pudiated the charge of fraud and main- 
tained that he had made the purchase on 
his own account The Court of first in- 
stance held that the charge of fraud was 
not established by fhe evidence and dis- 
missed the suit Upon appeal, the Sub- 
ordinate Judge has reversed that decision 
He has hold that the suits and execution 
proceedings were fraudulent, that all 
notices were suppressed both in the suits 
and in tile execution proceedings, and 
that false returns of service were ’sub- 
mitted to the Court by the officers con- 
cerned. In this 1 view, the Suboidinatc 
Judge has held that the decrees and sales 
must be vacated and the property restor- 
ed to the Plaintiffs. On the present ap- 
peal, the second purchaser has urged that 
he Is a bond fide purchaser for value with- 
out notice and is entitled to retain the 
jjroperfy, even though the suits and execu- 
tion proceedings be held to have been 
fraudulent. In support of this proposi- 
tion, reliance has been placed upon the 
decision in Chttambar v. Kmkmppa (1). 
The Haintiffs-Respondenfs .bayjf. contro- 
verted this position, and further 

Ml I. L B. 26 Bom, 6i3 (!!»*>. X "> 


contended thait the defence of purchase 
for value without notice, even if available, 
should have been specifically alleged and 
proved Tn support of this proposition, 
reference has been made to Attorn ey-Gene- 
ral v Bipliosphated Guano Go. (2) and 
In re Nisbct and Pott's Contract (3). We 
have not thought it right to overrule the 
plea of defence of purchase for value with- 
out notice on the giound that the question 
was not specifically raised in the plead- 
ings or in the issues ; the defect may be 
remedied, if necessary, by a remand on 
terms as io costs, specially as the defence 
has sometimes been enteitained, when it 
has been pleaded in substance and is a 
just inference from the facts alleged; 
Taylor v Blak clock (4) We shall con- 
sequently examine, whether the Defen- 
dant lias a substantial answer to the 
claim 

It may he Btated at the outset that in 
a long line of cases in this Court the view 
has been maintained that an execution 
sale, which has been brought about by 
fraud of the decree-holder, is liable to b^ 
set aside on that ground, by application 
to the execution Court, even though it b 
not established that the auction-purchaser 
has participated in or has been engm/"^ 
of the fraud. Thus in Rah erode Sun. 
< lari v. Jnanendra Nath (5), it was rul d 
that a judgment-debtor is entitled, bv m 
application under sec. 244 of the Civil 
Procedure Code of 1882, to have an exe- 
cution sale of his properties set aside, if 
he alleges and proves fraud on the part 
of the decree-holder though no fraud is 
alleged or proved against the auction-pur- 
chaser who is a stranger to the suit. 
Maclean, C, J., treated this proposition 

(*t h. % it Ok. n«m 

L'jfcto atfo sett) <18861, 

t« 
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as well settled by the decisions ' in Nvmai 
Chand v. Dina Nath (6), Bajani Kant y. 
Hwsein Uddin (7) and Hiralal v. Chan~ 
dra Kant (8). Banerjee, J., referred in 
addition to the decision in Bhuban Mohan 
v. Peari Mohan (9) and assigned the fol- 
lowing reason in support of his conclu- 
sion : “ The sale in execution of a decree 
is brought about by the instrumentality 
of the Court, the Court being set in motion 
by the decree-holder. If the decree- 
holder is guilty of fraud in the conduct of 
the sale, the process of the Court 
must be hold to havtj been abused 
by him in bringing about the sale ; 
and it cannot be said that a sale ob- 
tained through the abuse of the process 
of the Court by the fraud of the decree- 
holder who set the Court in motion. 


RKTiY notes. 


were conceded, a different rule should hold 
good where not only the decree but the 
execution p>oc»odings are fraudulent. " If 
the sale is brought about fraudulently, 
that must be a sale brought about by 
abusing the piocess of the Court , and such 
a sale would be invalid, quite irrespective 
of the \aluhty or invalidity of the decree, 
and the auction-purchaser cannot bo en- 
titled to maintain his purchase, notwith- 
standing that the proceedings by which 
he became a piushascr were fraudulent.” 
This view jsas followed m Ambiha Prosad 
v. It ' hdi u'(Jl ( Id) which dissents from 
Saha v. Miludin (13) ami refers to 
Adhunnam v Mavmatha Nath (14). On 
the. other hand, where the scope of the 
fiaud is limited to the suit and does not 
pei wide the execution proceedings as well, 


should be upheld, meiely because the 
auction-purchaser is innocent of the fraud. 
The auction-purchaser, of course, is en- 
titled to have the purchase money paid by 
him refunded by the decree-holder ; but 
he cannot insist upon a sale, brought 
about by fraud practised upon the Court 
and by the decree-holder, being .main- 
tained. ’ ’ Banerjee, J. , adhered to this view 
in Hangsha v. Tincouri (10), when he was 
pressed with the decision in Mohesh 
Chandra v, Dwakra Nath (11) m which it 
ha$ been held that however fraudulent 
the conduct of a Plaintiff in a suit may be, 
if tfie purchaser is not implicated in the 
frtj^d, the validity of the sale cannot be 
affected by the badness of the decree in 
execution of which the sale took place. 
JJanerjee, J., observed that even if this 

* „ (tin v.H.tm <18°8i 


it lias been held that an innocent pur- 
chaser, not a pait\ to the fiaud nor ap- 
prised thereof befoie he paid lus money 
would be protected, Bishtin Chand v. 
Btjoy Stvgh (15) a»d Radha Madhab v. 
Kalpataru (16). 

There is thus a long and uniform series 
of decisions m tjiis Court ill support of 
the proposition that where an execution 
sale has been brought about by fraud prac- 
tised on the Couit by the decree-holder, 
the sale will be set a6ide on application 
to the execution Court, even though the 
auction-purchaser may not have participa- 
ted in or may not have been cognisant of 
the fraud. This principle has received 
legislative approval in Or. 21, r. 90 of 
the Civil Procedure Code, 1908, where 
provision is inadd for cancellation ef an 
execution sale on the ground of a materia] 


0} 4 0.W.H. 688 (1899). 

(?) 1. L. It. 86 0*1. 639 : ■. a, 8 O. W. N, 408 

uismi. 

19, I. b. &. 86 Cal. 384 : e. c. 3 0, W. N, 899 
naasLu 

(JO) 80. W.».880 U903). 

a'jImw/fc.awufW). " . > 


(12) 6 C. L. J. Ill (18071, 

(13) I. L. B. 20 Mad, 10 (1896), 

(141 6 C. W. N. 879 «961>. 

£5) ISO. W. N.048: ». 0. 18 0. L. I, 688 
(P. 0.) (Wilt. 

(16) 17 0, fc. J. 209 (1912)) 
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irregularity *» t fr.Mi.l in publishing v it, 
provided the Couit ib k:i tisliod that the 
applicant has sustained substantial injury 
by reason of such irregularity or fraud. 
Under sec. 311 of the Code of 1882, which 
was replaced by Ur. 21, r. 90 of the Code 
of 1908, an execution sale could be ^et 
aside on the ground of material irregula- 
rity in publishing <n conduct me it, pro- 
vided the apphcr.t ho, sua amed substan- 
tial injury therefrom On this rule, tlie 
judicial decisions engrafted the principle 
that an execution sale might he set aside 
on the giournl of fraud under sec. 244 
The consequence was a three-fold distinc- 
tion between the two classes of cases : (1) 
when fraud was established, no question 
of substantial injury arose ; (2) the period 
of t limitation governing an application for 
cancellation of a sale on the ground of 
fraud was three years, whereas the period 
governing an application based on the 
ground of irregularity was 30 days ; and (3) 
the decision on an application for cancel- 
lation of a sale on the ground of fraud 
operated as a decree, subject to a first 
appoal and a second appeal, while the ad- 
judication on an application founded on 
allegation of irregularity, operated as an 
order subject to a first appeal only. These 
differences have been obliterated by the 
Code of 1908, and i lie two classes oi case* 
have been assimilated. The Code, be it 
noticed, does not exclude specifically the 
application of r. 90 m cases where the 
purchaser is a bond fide purchaser for value 
without notice of the. irregularity or the 
fraud and our attention has not been 
drawn to any judicial pronouncement, ex- 
cept the dicta in Parcshnath v. Hari 
Charan (17) to show that the Court 
should* in the application of thp provi- 
sions of Or. 21, r. 90, have regard to the 
fact that the purchaser is a stranger to 
(If) 1. h, E. 88 0*1. 682 (1911). 


I iie proceedings On the other hand, 
the statement contained in the referring 
order made by Pandit, J., on the 16th 
May 1867 in the case of Abdul Hai v. 
Nawab Raj (18) shows that a sale may be 
set aside on the ground of irregularity, 
however innocent the purchaser. It 
must further be borne in mind that by 
virtue of sec. 18 of the Indian Limitation 
\ct. which extends the period of limita- 
tion m eases of fraud, a sale may have to 
be set aside under Or. 21, r. 92. The 
position then is that, subject to the condi- 
tions prescribed by Or 21, r. 90, an 
execution sale may be set aside on the 
ground of fraud precisely m the same 
manner as on the ground of irre- 
gularity, and that the exercise of 
tins power by the Court is not ex- 
cluded in cases where the purchaser 
falls within the category of bond fide 
purchaser for value without notice. As 
Pandit, J., pointed out m the case men- 
tioned, “a purchaser in execution is al- 
w-ays an adventurer and knows that his 
purchase is attended with risk," the risk, 
amongst others, that his purchase may be 
nullified on the ground of material irregu- 
larity or fraud m publishing or conduct- 
ing the sale. 

We have next to consider the class of 
eases w here the validity of an execution 
sale is impeached on the ground that the 
decree which is the foundation of the sale 
had been obtained by fraud. The ques- 
tion of the position of a bond fide pur- 
chaser for value without notice, in this 
connection, was reserved bv Sir Barnes 
Peacock, C. J., in delivering the judg- 
ment of the Full Bench in Nilmani v. 
Padmalochan, (19). In that case, as 
also in Ram Sundar v. Prasanna Kumar 

. (16) 9 W R. 196; B. L. B. F. B. 911 (1867k 

(19) B. h. R. F. B. 379 , 6 W. R. Act X Rul- 
ings 20 (1866). 
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(20) it was ruled that a suit lies in a Civil 
Court to set aside a' sale m execution of a 
decree fraudulently obtained in a revenue 
Court, under the Bengal Rent Recovery 
Act, 1859. This conclusion was rested 
on the ground that it is a cause of suit in 
the Civil Courts, which have jurisdiction to 
administer the rules of equity, justice and 
good conscience, to set aside decrees ob- 
tained by fraud and to lcstiam the parties 
to the ftaud from leaping the fruit of 
such decrees Peacock, C J , then added 
the following observation — 4 ‘ In this case, 
the revenue Court, upon review, set aside 
the judgment under which the tenure was 
sold, and passed a lresli judgment for a 
different amount When that judgment 
was set aside, theie was no judgment to 
suppoit the sale which had taken place 
under it- It is unnecessary to -say what 
would ha\e been the effect of setting aside 
the decree under winch the sale took place, 
if the purchaser at the sale had been a 
bond fide purchaser. It is sufficient to 
state that a decree set aside for fraud 
would not support a sule to a purchaser, 
in collusion with the paitics to the fraud 
and acting as benami for one of them. 
This is the charge in the present case, and 
if the fraud alleged be made out, the Plain- 
tiff is entitled to relief.” The question 
arose directly for decision in the case of 
Abdul Hai v. Nawab Ray (18). There, a 
decree was obtained against the Appel- 
lant in the Court of Beliur and was trans- 
ferred for execution to the Court of Suraj- 
garh. The judgment-debt was paid into 
Court at Behar on the 14th January 1851. 
An intimation was sent to the Surajgarh 
Court that the decree had been satisfied 
and execution was no longer necessary. 
This, however^ reached that Court; after 

(18) 0 W. R. 106 1 B. b. R. F. B. 911 (1 867). 

(80) B. L* R. F. B. 8S2 j 5 W. R. Act X Rul* 
iugs 3555 (1866). 


the sale had helm held on the 3rd February 
1851, and the property had passed into 
the hands of a stianger The judgment- 
debtor tlieunqxai tsued f«i cancellation of 
the sale The trial Court dismissed the 
suit on the giound that the Plaintiff bad 
no light tu hung the action, and this was 
continued hv the lower Appellate Court. 
Pandit, J , claboia-tely discussed the law 
on the subject, and with the approval of 
Ba\le\, J , foferted the following question 
to a Full Bench lor decision . — 

“ Whether, with reference to objec- 
tions urged by the purchaser, the sale 
should or should not be set aside, or, tn 
other wonta, whethei and how far in a 
legulnr suit, claims of a purchaser in exe- 
cution of decrees are to be respected and 
protected on grounds of Ins innocence and 
ignorance ” 

Peacock, C. J , with the concurrence of 
Baylcy, Seton Ken, Phear j nd Macpher- 
son, 1J., delivered the judgmont of the 
Full Bench in the following terms : — 

44 The substantial question of law which 
lias? been leferred to for the decision of the 
Full Bench is, whether, having reference 
to the cases mentioned m the order of 
refeienec, In re Sambunath Roy (21), 
In re Ghandranath (22), In re Nadir (23), 
In re (lavqa Prosad (24) and Bootan v. 
JBhagwan (25), a bond fide purchaser for 
valuable consideration and without notice, 
at a sale m execution of a decree, is pro- 
tect ed from having the sale set aside, 
under the piesent or former law. We arc 
of opinion that the decisions do not go to 
the extent of saying that, under no circum- 
stances, can a sale be set aside as against 
a purchaser In each case, it will be for 

(21) [184*7] Carxau 117 j 2 Sum Rep. 04, ' 

(22) Carrau 30. 

(23) Carrau 71. 

(24) Carrau 74* * 

(25) t!840] Bong. S, D. A, 288. 
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the Couit which kies the case, to deter- 
mine whether it will be in accordance 
with the principles of justice, equity and 
good conscience, that the sale ought to 
be set ttside or not. Ecch case must be 
determined by the Court upon its ow n 
uients.” 

It must be noted at this stage that no 
reference is made, either m the order of 
reference or in the judgment of the Full 
Bench, to a dictum of the Judicial Com- 
mittee in Lala Bungsidhar v. Kumcai 
BiudJicshni (2G), decided, on the 2Gth 
February 1806, that is, after the judgment 
of tbo Full Bench in Nilmani v Padvia- 
lochan (ID), winch was decided on the 5th 
February 18G6, and before the or,der of 
reference m Abdul llai v. Nawab Raj (IS), 
w Inch was made, on the IGtii May 1867 
The appeal befoie the Judicial Committee 
arose out of a suit instituted by Bindhev- 
wuii Butt Singh to obtain cancellation ol 
an agreement, made by Ins step-mother 
and late guardian, whereby debts and obli- 
gations were incut red bv her, which led 
to a decree against Ins estate during lus 
minority and a consequent judicial sale 
The Defendant judgment-creditor became 
the purchasei at that sale and his title was 
impeached on the giound that the agiee- 
rnent, the decree, and the sale w T ere frau- 
dulent and collusive The history of the 
transactions is set out at length in the 
judgment of the Sudder Court pronounced 
in an appeal from the decision of the Prin- 
cipal Sudder Amin ; LaUa Bansidhar \ . 
Kunwar Bindesree (27). It was urged 
before the Sudder Court that the sale could 
not be reversed upon a late precedent of 
(hat Court; 1 li Hossain v. Badul Khan 

(18) 9 W. B. 198 j B.t). B. F. B. 911 (1867). 

(18 1 B. E. R. F. B. 879 i 5 W, B. Act X Bui. 
inga SO (1866). 

<261 10 M.J, JL 4M 11866', 

(87) [1868] 2 H. W, P. Sud. Pop, 1 $., 


(28). Roberts and Batten, JJ., overruled 
this contention in the following terms : 
“ But there is this peculiarity in this case, 
that the vendee is not an innocent pur- 
chaser, but one who has caused the sale 
of the property by his own dishonest and 
•ntful agency. Such sales, we have no 
doubt, ought to be cancelled, as the law 
will not allow a party to take advantage 
of bis own wrong.” This view was as- 
sailed befoie the Judicial Committee, and 
it was argued that there was no evidence 
to show that tlieu* was fraud and collu- 
sion between *tlic guardian of the minor 
and the Appellant or that the sale was 
prejudicial to the estate of the infant. 
Lord Cheluisl uni observed: ‘‘You get a 
coguovit for Rs. 54,000 on an advance of 
Rs. 2G.98G, borrowed, according to your 
aigument to save tlio estate, but under 
that cognovit, or confession of judgment, 
you force a sale yomself and actually buy 
m tlio mmol’s estate; can that stand?” 
Counsel for the Appellant answered : 

‘ ' The sale was by public auction under a 
deciee of Court, whereby the payment of 
the Rs. 26,986, advanced to save the 
estate, was decieed • if the transaction as 
(o (he ihrarnamah fails, yet the Appellant 
was a purchaser at an execution sale and 
a decree-holder : his lights were similar 
to a stranger purchasing ; Alt Hossetn v. 
Badel Khan (29).” Counsel for the Re- 
spondent urged that the w r hole transaction 
was shown by the evidence to be tainted 
with fraud ; he was stopped by Lord 
Chelmsford with the observation: “We 
are satisfied on that point.” The ques- 
tion, which the Judicial Committee was, 
in these circumstances, called upon to con. 
sider, was whether the Appellant could 
set up his purchase at the execution sale 
as a bar, though the entire transaction, 

. m Derided J»th Jgejr 4866. Uuepwted. 

(28) Derided t«th M«y 1838. Dnteported, 
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which he himself had brought about, was 
tainted with fraud. Sir James Colvile 
held that the Courts below were warrant- 
ed in their conclusion that the transaction 
was not only prejudicial to the estate, but 
had also the character of a fraudulent 
contrivance, and then added the following 
observation with reference to the ques- 
tion, whether the sale had interposed an 
effectual bar to the application of the more 
appropriate equity of restoration of the 
property to the minoi than the remedy bv 
appropriation of the surplus sale pro- 
ceeds : — 

“Their Loidslnps concur with the 
learned Judges of the Sudder Court in dis- 
senting from the authority of the case 
which is stated to have been decided in 
1847 (1863?) by two out of three pf the 
then Judges of the Sudder Court of the 
North Western Piovinees The proposi- 
tion that no difleienee is to be made 
between an innocent piu chaser and one 
tainted by the fraud which lias brought 
about the execution sale seems to thejn to 
be wholly untenable The question is, in 
the former case, winch of tlic two innocent 
parties shall suffer; in the latter, whether 
he who has wronged the other party shall 
be allowed to enjoy the hints of his wrong- 
doing. A Court exercising equitable 
jurisdiction may withhold its hand in the 
one case, and yet set aside the sale with 
or without terms in the other. In the 
presont case, the judgment by cognovit, 
the execution, and the sale arc all tainted 
with the fraud which entered into the ori- 
ginal transaction, the execution of the 
ekntr. All are parts of the contrivance 
by which the Respondent has been depriv- 
ed of his property, and the Appellant has 
acquire# t it- Their Lordships, therefore* 
arc of opinion that both the Courts below 
were right in decreeing that possession of 


I 

the properly should be restored to iho Re- 
spondent/ ’ 

It is manifest that* the Judicial Com- 
mittee were not called upon to examine, 
whether a band fide purchaser for value 
without notice was entitled to retain the 
propei tv which has vested in him by the 
sale, even though the decree and sale 
were tainted with fraud The question 
was, whether, on the assumption that an 
innocent purchaser was entitled to special 
protection, a fraudulent purchaser could 
be included in the some category. The 
answoi was in the negative, and the 
reason assigned was that he who has 
wronged I he other party eannot be allow- 
ed to enjov the fruit of his wrong-doing. 
Tt mav he conceded that even a dictum of 
the «J udieial Committee is entitled to great' 
respect, but we cannot altogether over- 
look the cniounistanoes of the litigation 
wbeie the pronouncement was made, 

bet us iet ur n to tho^decision of the Full 
Bench in 1 bdul Hat v. Nawab Raj (18). 
The ])i inciple enunciated there was applied 
in Junqec Lull v. tilmm Lai Misscr (30). 
In that case, an ex parte decree was ob- 
tained against the infant members of a 
Mitahsluua family under such circum- 
stances that their interest in the estate 
fould not ho hound thereby Before the 
decioe was executed, the mother of the 
infants notified that she denied fheir 
liability and questioned the validity of the 
ex parte decree on the ground that they 
were not propei ly represented in that 
suit. Notwithstanding such notice, the 
Defendants purchased the property at the 
execution sale Tt was ruled by Markby 
and Buch, JJ., that the purchasers were 
not protected by a decree which!, by 
reasonable diligence, they might have 'dis- 
covered to be invalid. Jn such circum- 

qw)» W, X m * B. t %. X B. m (1867;, 
(30) 20 W.B. 120 (*878); 
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stances. the purchasers could not invoke 
the pnnciple of the decision in Jan Ali v. 
Jan Ah (31), where no question of fraud 
was raised, and it was ruled that a stran- 
ger who pm chases m execution of a de- 
cree is not affected by the subsequent 
cancellation or ieveisd.1 of the decree. 
The question came up for consideration 
again in Mohfsh Chundei v. Dwarha 
Naih (32). There the suit was instituted 
to sot aside an cx patte rent decree ob- 
tained under the Bengal Rqnt. Recovery 
Act, 3859, and an execution sale conse- 
quent thereon. The trial Court found 
that the entire proceedings-— the suit, the 
decree and the sale — w^ere fraudulent, and 
cancelled the decree and sale, comment- 
ing adversely on the conduct of the pur- 
chaser, who w T as a pleader and a stranger 
to the suit Upon appeal, the District 
Judge dismissed the suit ns harried by 
limitation On second appeal to (his 
Court, Jackson and’ McDonnell, JJ , held 
that the suit was not haired by limita- 
tion and remanded the ease for rctnal 
with special reference to the question, 
whether the Defendants or any of them 
had been proved to have been implicated 
in the fraud, as found by the primary 
Court. It was observed that upon the 
authority of previously decided cases. It 
was clear that, however fraudulent, the 
oon<H»ot of the Plaintiff in the rent suit 
might have been, if the purchaser was 
not implicated in the fraud, the validity 
of the sale would not be affected by the 
badness of the decree under which 
the sale took place. It may be 
fitted that the previous decision® on the 
subject were neither mentioned nor dis- 
cussed in the judgment. Amongst later 
decisions, reference has already been 
made above to the judgment of the fudi* 

<811 1 B, L. 3M«6*f 10 W, %. IM 

<32 ) 24 W. B, 260 (1876). 


cial Committee in Bishun Chand v. Bijoy 
Smgk (15). There, a suit was brought to 
set aside an auction sale on the ground 
that it was brought about by the fraud 
of the decree-holder and the judgment- 
debtor, and that the auction-purchaser 
was bniamidar of the judgment-debtor. 
The trial Couit found these allegations 
established and sK aside the >sale. On 
appeal to this Court, that decree was 
affirmed, as reasonably clear case of fraud 
and dishonesty, to which the purchaser 
was a paitv, had been made out The 
Judicial Committee reversed the con- 
current finding that the sale was fraudu- 
lent and collusive: Lord Robson held 
that the oiiginal debt and the decreo 
thereon were genuine, that the auction- 
purchaser had made the purchase with his 
own 4 money, and that the allegation of 
fraud and conspiracy made against the 
auctinn-pmeliaser had not been brought 
home to him Tn such circumstances, 
(ho conclusion was inevitable' that the sale 
could not be successfully impeached. 

We have finally to consider the deci- 
sion in Chiiambar v Krishnappa (1), 
where Jenkins, C J and Crowe, J., 
doubted the correctness of the Pull Bench 
decision m Abdul TTni v Naioab Raj (18) 
on tho authority of the decisions in Gore 
v Staelpoolr (33), Bowen v Evans (34), 
Boh lough v. ftolqer (35), Lala Bungsi - 
dhar v Kunwar Bindhcshree (26) and Jan 
Ui v Jan Ali (33) We have already re- 
ferred to the decisions in L ah Bungsi - 

Ml T, b. n 2S Bom. 543 <19021 

<151 15 C. W. N. #U8j* 8. o* 13 0. L. J. 588 

ip o.xiam 

<181 9 W. B. 196; B. L. B. *\ B. 911 (1867). 

(281 10 M, X. A. 464 (1880). 

(31) 1 B. L. B. 66; 10 W. E. 154(1808*. 

(381 f 1813ft Dow* 18, 

* m C1344] 1 L, Its, 267 , 6 Tr. JSq. Bep. 

* ' 56®. 

(85) [1816] 4 Dom 64 ; 1$ B, B. 24. 
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dhar v. Kunwar Bindheshree (20) and 
Jan Ali v. Jan AH (31) and we shall pre- 
sently consider the English and Irish 
decisions mentioned. We must not over- 
look, however, that the decision of the 
Full Bench is binding on us, until it is 
set aside by the Full Court or a contrary 
rule is enunciated by the Judicial Com- 
mittee. The Appellant has, indeed, in- 
vited us to hold that the Full Bench deci- 
sion, which, so far as we know, has not 
been challenged in this Court since 1868, 
is erroneous We are nqt prepared to 
accept this contention. The decision, 1 as 
we have seen, does not lay down an in- 
elastic or inflexible rule; on the other 
hand, it enables the Court to determine 
each case upon its own merits, and to de- 
cide whether, in accordance with the 
principles of justice, equity and good 
conscience, the sale should or should not 
be set aside as against the purchaser. 
The principle that, m all cases for which 
no specific statutory directions are given, 
Judges should apt according to justice, 
equity and good conscience, was ex- 
pressly formulated in sec 93 of the Ad- 
ministration of Justice Regulation pro- 
mulgated by‘ the Governor-General in 
Council on the 5th July 1781. The rule 
was thereafter successively reproduced in 
sec. 21 of Reg. 1TI of 1793, in sec. 24 cf 
the Bengal Civil Courts Act, 1871, and in 
Bee. 37 of the Bengal Civil Courts Act, 
1887. Now, the decision of a case ac- 
cording to the principles of justice, equity 
and good conscience has generally meant 
decision according to the principles of 
English law applicable to a similar state 
of circumstances. This was justified in 
Dado v. Babaji (30) mentioned by Jen- 


(96) 10 M. I. A. 464(1866'. 

(81) I B. L.R.S6) 10W, B (1969!. 
(96) 9 Bom. H. 0. B. 86 (W) (1866'. 


EEL* 


I 
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bins, C. J., in Shwtm'v. Pundik ($7), oil 
the authority of the judgment of thg 
Judicial Committee in Vardtin Ssth t» 
Luckpathy ('38), but it is doubtful, whe- 
ther the Judicial Committee really intend- 
ed to enunciate the comprehensive rule 
attributed to their decision. 

Lord Hobhouse, however, in the later 
case of Waghela v. Masludin (39) stated 
that “equity and good conscience” had 
been "generally interpreted to mean the 
rules of English law if found applicable 
to Indian society and circumstances.” 
See also Moharaja of Vizianagram v. Raja 
Seiru Chcrla (40), Meenakshi v. Rama 
Iyer ' (41), Govindan Nair v. Aohutha - 
menon (42), Kripasindhu v. Armada Sun - 
dart (43) and Gurdeo v. Chandrtka (44). 

In this connection, reference may ”be 
made to the observation of Sir Barnes 
Peacock, C. J., in Rambaksh v. Madhu « 
sudan (45), that where rights of parties 
are determined according to the genera! 
principles of equity and justice, this must 1 
be done without any distinction, as in 
England, between, that partial justioe 
which is administered in the Courts of 
law and the more . full and complete 
justice for which it is frequently neces- 
sary to seek the assistance of a Court of 

equity This was adopted by Jenkins, 

* 

(S7i I L H 56 Bom 497; 4 Bom. U.%. SO 
(1908) 

(38, ft M I A 308 (821) (1862). 

(89) h R. 14 T. A. «9 (06) : a. c. I, L. B, II 
Bom. 661 (661, (1S87). 

,40) 1. 1, R 26 Had 6«6 : «. c. 13 Hod. t. J. 

S3 IF. B ) (1003'. 

'41) T h R. 87 Mad. 896 (W19>. 

(42 I t, B 8ft Had. 438 • a. c 38 Had. L 3. 
810 (1016 . 

(48) I. L.B. 86 Cal. 84, a. c. II C. W. V. 
988, fl C. h J. 179 (F B ) I1A07). 

(44) I. L. B. 86 Cal. 193t a. 0. 6 0. t 3. All 
(1007). 

(46) B. t. B. F. B, 676 (979,, 7 W. B. *77 
(1867). 
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C. J., in Dcbnamin v Ghunilal (46); see 
also the observation of Peacock, C. J., in 
Khemamoyi v. tfo.Wn Bhutan (47). In 
these circumstances, it is not surprising 
to find that where, as in the present in- 
tanoe, there is no statutory provision 
(liitctlv conclusive on the question of the 
lights and liabilities of the parties, the 
onlv justice, equity and good conscience, 
which judges steeped in the principles of 
English jurisprudence can and do ad- 
minister, in default of any other rule, is 
so much of English law and usage ns seem 
i e isonnbly applicable in this country 
Sal is Chcnuha v Tiamdayal (If?). 

The principles applicable to cases of 
this character are concisely stated bv Sir 
Edward Rugden (afterwards Eord St 
Leonards) in his classical treatise on the 
Law of Vendors and Pnrchnseis (14th 
Edition, 1802, p 110) 

“If a deneo is obtained bv fraud, it 
may be relieved against, and it has been 
Kiul that a pin chaser is bound to see that, 
at- least as fat as appears on the face of 
the proceedings before the* Court, there is 
no fraud in the ease, but, if the Court 
itself be imposed upon, it. would be strong 
measure to imply notice of the fraud to 
the purchaser, fiom the very proceedings 
before the Court Put it is a settled 
maxim that pusons purchasing under 
decrees of the Court, as a general rule, 
are bound to reo that the sale is made ac- 
cording to the decree. And this more 
specially applied to the Plaintiff in the 
case ; of course, the purchaser making use 
of the machinery of the Court to obtain 
the estate fraudulently as against the per- 
sons entitled to the inheritance, although 

(461 I. L. R. 41 Cal. 187 (146» : & 16 O* L, 

J 603 <16181, 

U7> 9W, R. 66 (I86$s, 

(46) I. U R, 48 Cal. 668. «* p. 74 0, W, Vf 
688 j 62 0 L. J* 94 (Sjd* %) (16201* 


with the concurrence of the tenant for 
life, cannot sustain his purchase; but a 
bond fide sale cannot be impeached simply 
because the suit was in fact instituted for 
the purpose of carrying it into execution 
The tenant for life cannot be permitted 
in such a solo to obtain a benefit at the 
expense of the remainder-man, and if the 
purchase permit him to do so, (hat rriav 
in some cases vitiate the sale, although 
the Court, if the transaction was not 
fraudulent, will struggle to correct the 
misapplication, ahd not rescind the sale ” 
The pnneiples upon which n Oomt of 
equity acts in sotting aside a sale had 
under a decree, were elnborniclv discussed 
by Ri 7 ’ Edwnid Sugden, when Lord Chan- 
cellor of Ireland, in the case of Bowni v 
Evans (.21), which was subsequently 
taken up to the House of Loids — Bowen 
v. Evans (40) Refeience was made to 
(he decisions of Loid Redesdale in 
Kennedy v Daly (50) and Geffaul v Hoit 
(51), where purchases on the basis of 
fraudulent decrees woie pronounced to be 
of no* effect, as the purchasci was aware 
of, if not a party to, tl e fraud To the 
same effect is the decision of Manners, 
L C , in Blake v Foster (521 On the 
other hand, in Barnett v Hamill (53), 
Loid Tledesdale held that the purchaser 
was not affected bv error in the decree and 
observed as follows • - “A purchaser has 
a right to pre,nnto that the Court has 
taken the steps necessary to investigate 
the rights of the parties and that it has 
on that investigation properly decreed a 
sale ; then lie is to see that this is a de- 
cree bindjn" the parties claiming the 

(Ri\ [1RM| , ,T & Tj 17**, 257 , 6 Tr Et) Hep 

aea. 

<4»i 2 H. L. 0. 257 , 81 R. R. 188 (1848). 

.501 [18041 1 Bch. & Lof. 155 877>. 

‘ (51) [1804) 1 Soh. & hot. 888 (881'. 

«*«, [18*8] 8 Btt. A Be. 887. 

(881 [1806) 2 Soli. A Let, 666. 
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estate, that is, to see that all proper 
parties to be bound are before the Court ; 
and he has further to see that taking the 
conveyance, lie takes a title that cannot 
*be impeached aliunde ” This was sub- 
stantially the view adopted by Manners, 

L C., in Lightburne v. Swift (54). 
Amongst other cases mentioned by Sir 
Edward Sugden m Bowen v. Evans (34) 
are the decisions of the House of Lords 
m Gore v. StacKpoole (33), Golclouqh v. 
Bolger (35), Golclouqh v. Sterum (55) 
and Bandon v Beecher «(56). In each of 
these cases, relief was granted on the 
giouud of fraud, and it was established 
that the purchaser, if not a party to the 
fiaud, had notice thereof, actual or con- 
structive, they will be found analysed by 
Sir Edward Sugden in his ti eatise of the 
Law of Proport} as administered by the 
House of Lords, 1841), Chap. VI, sec. iii, 
pp 679-720 In one of the cases, Gate 
v. *S bnchpoule (33), Loid RedeLdale doubted 
whether even a pui chase under the de- 
cree, without notice of the fraud, would 
be a protection, as he held it clear that a 
purchaser was bound to see that, at least 
«o far as appeared on the face of the pro- 
ceedings before the Couit, there was no 
fraud in the case. Sir Edward Sugden 
hesitated to go as far as Lord Redesdale 
and observed m Bowen v. Evans (34) * 
" That goes a great way, and I should act 
upon that opinion with very great pre- 
caution. If I found a purchaser buying, 
where fraud appeared clearly on tbg face 
of the decree, I should hold him to have 
notice of it; but I should have much 

88) [18'8] 1 Dow. 78. 

(84. [1*U] IJ &L 178, 257 ; 6 Ir. £q. Bep, 

m 

'85) {1816] 4 Dow. 64 i 16 B. R. 24 

(54 [1813] 2 Ba A Bo, 2p7. 

(55) £1821] 8 Bligh 181 j 22 R. R. 1. 

(56) [1836] 9 Bligh 532 { 8 01 & F* 

4?ft. 
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hesitation in visiting a purchaser with 
the consequences of what might be deem- 
ed implied notice of a fraud, which was 
not discovered by the Court, or the 
officers of the Couit, or the Counsel con- 
cerned m the cause, whose duty it is not 
to permit the Court to make a decree not 
warranted bv the facts of the case see 
also LansdoU'iie v Beauimn (57), where 
Hart, Tj C , lefoned to the observations 
of Lord Redesdale in Giffard v Hort (51) 
and ev pressed the opinion “ that the 
utmost caution should he used in touch- 
ing sales undei decrees, and that nothing 
could be moi e dangeious than for the 
Court to stiain the effect of notice, foi 
the purpose of unsettling the transaction 
ot an honest puicliasei undei a decree.” 
In tins connection, ictcrence may be 
made to the decision of the House of 
Lords in Mullins v Townsend (58), as an 
illustration of a case where the irre- 
gularities m connection with the sale were 
so giave and manifest that the Coi^t had 
no difficulty in condemning tho transac- 
tion as fraudulent and m cancelling tho 
sale which had been made at an under- 
value The cases pf Lloyd v. Johnes (59) 
and Curtis v Puce (60), which are men- 
tioned in Bowen v Evans (34), furnish 
instances, not of fraud but of irregularity 
in the proceedings, and it was accord- 
ingly held by Lord Eldon in the one 
case and by Sir William Grant, M. R., 
m the other, that the purchaser should 
not lose the benefit of his purchase. The 
decision in Townsend v. Warren (61), 

(34) 11844] IJ At 17S, 267 Sir Eq Hep, 
SAW. 

(61) [1804 1 1 Soh & Tef 386 [388V 

(67) [1828] 1 Molloy 89 «2) 

(681 [1831] 2 Dow A 0. U 480; 6 Bljgh (ST, 
S ) 667 

(69, 9 Vea. 87 (1802) 

(60) [1805] 12 Ves. 89 - 8 R. R. 808. 

(01) {1812] I J. li, 221i 8 tt< Eq. Bep. 020. 
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which was heard in the first instance by 
Manners, L. C., and subsequently affirm- 
ed by the House of Lords, was based 
upon very special facts, as explained by 
Sir Edward Sugden m Bowen v. Evans 
(34) and also in his Law of Properly, 
p. 712. The sale was allowed to stand, 
though a fraud had clearly been practised 
on the inheritance and the purchaser was 
a party thereto, the case, however, was 
treated by Lord Chancellor Manners, 
erroneously as it subsequently transpired, 
as one of irregularity, and relief was con- 
fined to the award of the full and fair 
value of the property at the time of the 
sale. On (the othejr hand, in Thornhill 
v. Glover (62), Sir Edward Sugden in 
1842 set aside a sale which had taken 
place in 1808, as it appeared that the 
machinery of the Court had been resorted 
to to effectuate a sale made, not by the 
order of the Court, but by a contract en- 
tered into behind the' back of the Court ; 
and though he deplored that the Court 
should be required to interfere after such 
a lapse of time, he added that he must 
not, in the words attributed by Lord 
Harcourt to Twisdcn, J., in Advocate- 
General v. Sutton (63) 4 ‘ steal leather to 
make poor men shoes.” We may add 
that in Beioley v. Carter (64),‘Selwyn, L. 
J., quoted with approval the following 
passage loom the judgment of Sir Ed- 
ward Sugden in Bowen v. Evans (34), 
which sets out succinctly the reason 
why a judgment and sale should hut be 
permitted to be impeached to the detri- 
ment of an innocent purchaser :-** 
“First, there is Lloyd v. Johns* (69) 

84> £1844] UAL. 178, 267) O Ir.»*. Mep, 

see. 

(69. S Vm. ST (1802 . .1' 

(62* 11848J 8 Dr. A W*p, 19$, , . '/ ‘ " 

(88) 1 P. Wms. 766, ' 1 , , p: ' 

<641 L. B. 4Ch Atm. 290. RM (1889). 


in which Lord Eldon held that the pur- 
chaser should not lose the benefit of his 
purchase by reason of an irregularity in 
the proceedings; that case has been ex* 
plained by Lord Redesdale m Bennett v. 
Hamill (53) and by Sir W. Grant in Cor- 
fu' v Price (60). Lord Redesdale seems 
not to have entirely agreed with Lord 
Eldon, but, with great deference to the 
high authority with whom I am com- 
pelled to differ, I entirely subscribe to the 
doctrine of Lord Eldon In Curtis v. 
Price (60), the ’Master of the Rolls, 
though not called on to decide the point, 
declared his opinion to be, that although 
accounts were not taken or inquiries 
directed which ought to have been taken 
and directed, yet that being the act of 
the Court it could not affect the pur- 
chaser ; and he was also of opinion that a 
direction by the Court to pay the pui- 
chase money to a wrong person would not 
affect the purchaser. 1 entirely subscribe 
to that opinion. I think that though 
there may have been some advantage 
taken «of the parties to the cause, it ought 
not of itself to constitute a ground for 
impeaching the sale; for it would be ex- 
tremely uangerous to impress upon the 
minds of purenasers under decrees th*t 
that which had escaped the vigilance of 
the Court, of its officers, and of the Baf, 
would form a sufficient ground to set 
aside a sale. I could not lay down a rule 
more mischievous to the suitors of the 
Court and the interests of the public, for 
it is of the greatest importance that cades 
made under the authority of the Court 
should not be lightly set aside/' 
Reference may also be made ip this 
connection to Qavin v. Hadden (66). 
We may take it, than that a judgment 

• (63 t (1806] a Sob. A Lcf. R66, 

m ()*») 18 Vw. 89) 8 ft. B. 869. = 
ML1U P. 0.701 (OTIfc M ' h 
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which has been obtained by fraud, either 
in the Court, or of one or wore of the 
partied, can be impeached by means of an 
action, and can be set aside against those 
who procured it by fraud; Toulmin v. 
Steere (66), Cammell v. Sewell (67), 
Coaks v Boswell (68), Boswell v. Cooks 
(69) and Schedden v. Patrick (70) There 
is. however, at least one exception to this 
rule , for, as stated by Cozens-Hardy, 
L. J., in Birch v. Birch (71), although 
in most cases a judgment obtained by 
fraud can be set aside onH* as against the 
person who committed or procured the 
fraud, this limitation does not apply to an 
action to set aside a judgment granting 
probate of a Will, inasmuch as a Will 
must be either good or bad against all the 
world. 

Reference has sometimes been made in 
the discussion of this question, as in 
Chita mbar v. KrishnapjM (1), to the 
class of cases which hold that a stranger 
who purchases in execution of a decree is 
not affected by the subsequent cancellation 
or reversal of the decree ; Chunder Kayi v. 
Bissesur (72), Jan Ah v. Jan Alt (31), 
Zainvl Abdin v. Muhammad Ashgar Ali 
(73), Mukhoda v. Gopal (74), Indurjeet v. 
Pootee (76), Janakdhari Lai v. Gossain 
Lai Bhaya Gaywal (76) and Nagendra 
Nath v. Parbati Gharan (77). The princi- 

(1) I, Ii. B, 26 Bom, 643 (10031. 

.tSIl 1 B. L. B. 60i 10 W. B. 164(1008). 

(60) [1817] 8 Her. 210 j 17 B. B. 07, 

(07 [1868] 3 H. * N. 017 1 117 B. B. 878. 

(08) [1880] 11 A. O. 283. 

108, [1884J0B. 107 H. b. 

(70) (1864] 1 Kaequeen H. L. 636. 

(71) (UXttJ Probate 180. 

(778 7 W.&, 812 (1867). ■ 

(78} Ih B.W 1, A. 12 1 4. e. I. h, & 10 A1 
,106(1407). 

(74) L k&.26C*l. 7842(1888). 

(78) Wtf.B* 1»T(I87S>; 

(70) 1.B.& 87 00.107 (14681. ■ ■ a,*.- 

. ■: ■ V T' 
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pie which lies at the root of this class of 
cases was investigated in Narendra Chan- 
dra v. Jogcudnt Naram (78) and does not 
logically leqmre extension to cases where 
a fraud lias been committed on the Court 
itself. The rule that a stranger purchaser 
is not affected by the reversal of the 
decree (or eiioi or irregularity is based, 
as the cases show on grounds of public 
policy, though it operates harshly upon 
the person whose property has been sold, 
and who it pray turn out m the end was 
not liable at all to the Plaintiff. It is at 
least questionable whether this rule 
should be made to comprehend within its 
scope. the class of cases where fraud has 
been committed upon the Court, which, 
though established for the administration 
of justice, lias been utilised by an ufl- 
scrupulous litigant for the accomplishment 
of a dishonest purpose ; such an extended 
application of the rule would undoubtedly 
tend to encourage fra*id 

The question under consideration has, 
as may be anticipated, frequently come 
under examination, in the Courts of the 
United States, and the balance of judicial 
opinion there favours the view that a 
bond fide purchaser, for value without 
notice, at an execution sale, is not affec- 
ted by mlirmities in the judgment or pro- 
ceedings subsequent thereto, which do not 
appear on tire face of the record, such as 
secret vices, frauds, defects or other in- 
firmities ; see Freeman on Void Judicial 
Bales, sec. 41; Freeman on Judgments, 
sec. 509 , Freeman on Executions sec. 342 ; 
Klebcr on Void Judicial and Execution 
Bales, sec. 369; JLiorer on Judicial and 
P&ecqtion Bales, secs. 670, 1101. The 
adoption of the rule has been often chal- 
lenged but has been defended on gMuadt 
which are beet stated m the judpaant-of 
* ,8.<f,uU 3eh«h«£ the Bupteme Court of 
<78, 10C.U* ; 4»Ui*Hk . 
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California, m Reeve v. Kennedy (79) 
where Crockett, J., observed as fol- 
lows : — 

“ No principle is better settled than 
that a purchasei at a judicial sale, with- 
out notice, under proceedings regular on 
their face, and had in a Court of compe- 
tent jurisdiction , ib not affected try am 
mere oiroi ol the Couit, for which the 
judgment might be reversed on appeal, 
nor for any secret vice in the judgment, 
not appearing on the face of the record, 
and which can be made to appear only bv 
the production of extrinsic evidence. Ilo 
is bound at his peril to enquire whether it 
sufficiently appears on the face of (he le- 
oord that the Court had juiisdictiou to 
tendei the judgment, and whethei them 
Js a valid execution. But nothing moie 
is required of him 1 nless the Plaintiff 
in the action be also the purchaser at the 
sale, the latter will not he affected by anv 
mere error of the 'Court , even though the 
judgment be afterwards reversed for such 
error: nor can his lights he impaired by 
any secret vice m thq proceedings, result- 
ing from fraud or other similar cause, ot 
which he had no nptice As between the 
parties to the action, a judgment fradu- 
lently obtained will lie set aside and held 
tor naught when the fraud , is made to ap- 
pear. But there would be no security in 
titles acquired at judicial sales if the 
rights of a bond fide purchaser, without 
njotice, could be overthrown by subse- 
quent proof that the judgment was ob- 
tained by fraud, or that the reoord, which 
showed a due service on the Defendant, 
was in fact false. The repose of titles, 
and indeed every consideration of public 
policy, demands that a purchaser at a 
judicial sale without notice, under pro- 
ceedings regular on their face, and by a_ 
Court of competent jurisdiction , should 

to. i7#» tiewieetwifbi - 


be protected as against mere errors of the 
Court, and against secret vices in the pro- 
ceedings founded on fraud, accident, or 
mistake, and which can only be made t,o 
appear by the proof of extrinsic facts not 
appearing on the face of the reoord. No 
prudent person would purchase at a judi- 
cial sale, if he incurred the hazard of 
losing his monev, in case it afterwards 
should be made to appear that the judg- 
ment was obtained by perjury or other 
fraudulent practices, or that the record 
on which he relied, as proving a service 
on the Defendant, was in fact false. 
These propositions axe too familiar to 
leqmre the citation of authonties m their 
support, and we have been referred to 
none which appeal to contravene them, 
uuless it he two cases decided by the 
Supreme (Joint of Iowa. [ Hansby v 
11 lack man (80) and Bryant v. W Miami 
(81)]. The pnnciplo settled in thoso 
cases is. that a Defendant in an action, 
who w'us not a resident of the State, and 
v. as not served with process by publica- 
tion or otherwise, and for whom an at- 

v 

toiney without authority had entered an 
appearance, might afterwards, on proof 
of these facts, recover the property sold 
under the judgment from a b<j&4 fide pur- 
chaser without notice. It is unnecessary, 
for the purposes of this case, to ermine 
the reasoning on which these decisions 
are founded. But if the peculiar facts of 
those cases should take them out of the 
general rule to which I have adverted, it 
would only prove that the rule, in its 
broadest sense, is not wholly without an 
exception, and would not impugn the rule 
itself. If an unauthorised appearance by 
an attorney, for a non-resident Defendant, 
who was not served with procesg, can be 
afterwards‘'"shown to invalidate* the title 

(SO) [ 1885 ] so Iowa. M®. . 

(81) [iWS} « low*. 8W * 
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of a bond fide purchaser without notice, 
at the execution sale, it stands, so far as 
I am aware, as a solitary exception to 
the general rule, and the doctrine ought 
not to be further extended " 

This was followed by the Supreme 
Court of Virginia in Marrow v Brinkley 
(82) and when an attempt was made to 
question that decision before the Supreme 
Court of the United States, the applica- 
tion for leave to appeal was rejected ; 
Marrow v Brinkley (83). The question 
was again elaborately discussed by the 
Supreme Court of North Carolina in 
Millsaps v. Bates (84) and in Yarborouqh 
v. Moore (85) and the rule was re-affirmed 
that innocent purchasers at a judicial 
sale, who had no notice of any irregularity 
in the proceedings and the judgment 
under which the sale w r as made, would be 
protected in their purchase, where the 
Court had jumdiction of the parties and 
subject-matter of the proceedings, and 
the judgment on its face authorised a 
sale The rule has been enunciated in 
similar terms and recognised or applied 
without ouostion m New York in Clarke 
v. Davenport (86). in Alabama in Dunklin 
v Wilson (87), in New T .Terse v in Wilson 
v. Hof man (88), in Maryland in Spindler 
v Atkinson (89), in Arkansas in Carden 
v. Lane (90), and in Missouri in 
Hcllenan v. Ragsdale (91). The Courts 
in the United States have, however, 
struggled to avoid the manifest hard- 

(82> [IRIS] 86 Va 66 j 6 S. E. 006 

(88) [1830] 120 U. 8 198. 

(84) [I904J 187 N 0 6»6j 70 L R A. 170 j 
107 Am St. Rep. 4«W; 60 8 H 287. 

<66 [1009] 161 N. 0. 1 1« : 06 8 E 76». 

(88) UV7] 14 17. Y Sup Court. OR. 

(87) [1870] 64 Alabama 162. 

(68) [1001] 50 At). 502 

(80) [U 52] 3 Maryland 400 1 56 Am. Deo. 756. 

(90i [1888] 48 Arift 2>6; 2 8. W 709 j 8 Am, 
St, Bep, 228. 

(01) 11806} 198 M, 876» »7 S. W.80O, 


ship, if not injustice, of tKa applica- 
tion of the rulo by the adoption of two 
principles : (i) they have drawn a distinc- 
tion between judgments which are void 
and voidable, and thev have ruled that if 
the judgment is void, even a bond fide 
purchaser does not acquire an unimpeach- 
able title; Rankin v. Schofiled (92), Mc- 
Donald v Rankin (93), Taylor v. Savage 
(94), Mitchell v Maxcnt (95) and Lamas- 
tcr v Keeler (96) ; (it) they have held 
that a pet soij is not a bond fide purchaser, 
unless lie purchases without notice, ac- 
tual or constructive, of the title or equity 
claimed to be supeiior to his rights as 
purchyser, and knowledge sufficient to put 
a reasonably prudent man on enquiry is 
constructive notice ; m other words, though 
an execution purchaser need not be in 'R 
mood to scent, fraud, he need not' have 
complete information of every fact mate- 
rial for him to know, he is bound to make 
enquiiy when there is anything that would 
excite the suspicion of a prudent man and 
place him on hie guard; Barnes v Mc- 
Clinton (97), Gibson v. Winslow (98), 
Tarr v. Sims (99), Lang Syne Gold Min. 
Co. v Ross (100) and Pettis v Johnston 
(101) Tn this way, by a judicious appli- 
cation of the doctrine of constructive 
notice, the Courts of the United States 
fiave sought to avoid the harsh results 
which sometimes follow from the appli- 
cation of the stringent rule that the title 
of a purchaser in good faith and for value 
m, [1906] 81 Ark <40; 98 8. W. 674. 

(93 [190<U 92 A* 173; 12* 8. W. 88. 
i9(> [1843] 1 Howard 288 
.961 [188R] 4 Wallace ‘>37. 

96) [1887] 123 U. 8 378. 

(97) [1831] 8 Pen. & W, 67; 23 Am. Deo. 69. 

(98) [18631 46 Pa. St. 380 ; 48 Am Deo 562. 
(9S) [1832] Rich. Bq. Oss. 8. O. 126; 24 Am. 

Deo. 396. 

(100) [1888] 20 Mot 137) 18 Pao 358) 10 Am 

St. Bew 387. 

(101) [192OJjl0O P»o.6«l. . , , 
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at a judicial sale should be considered in- 
vulnerable against an assault wherein il 
is attempted to be shown that the judg- 
ment was procured by fraudulent machi- 
nations and misrepresentations of others, 
provided he is neither chargeable with 
notice thereof nor guilty of participation 
therein 

We are thus brought back to the rule 
enunciated by Sir Barnes Peacock in 
Abdul Hai v. Natcab Raj (181, naraelv, 
that in cases of ’this character, where n 
stranger has purchased, the f’ourt should 
determine, whether it will be in accordance 
with the principles of justice, equity and 
good conscience to set aside the sale. The 
Court has, in fact, to reconcile tw r o con- 
flicting principles. On the one hand, 
as DeGrey, C. ,T , said m 11. v. Duchess 
of Kingston (102), fraud is an extrinsic, 
collateral act, which vitiates the most 
solemn pioceedings of the Courts of 
justice, and, in the. words of Lord Coke, 
avoids all judicial acts, ecclesiastical and 
tempoial. James, L. J. , emphasised Mio 
same idea when he stated in Vane v 
Vane (103), that a Court of equity will 
wrest property fraudulently acquired, not 
ottlv from' the perpetrator of the fraud, 
but, to use Lord Cottenliam’s language in 
Trevelyan v. Charter (104), affirmed !>v 
the House of Lords in Charter v. Tre- 
whjan (105), from his children and his 
children’s children, or, as was said m 
Ungucnin v. Basely (10f>) and Rridgeman 
v. Green (107) from any persons amongst 
whom he may have parcelled out the fruits 
of his fraud, and 'will restore it tio those 
its) a w r me, ns.; b.»h ties'?) 

(1031 (iwq 80 Hew. St Tr. 644 ; 3 Sun L C 
76*. 

(108) L. B. 8 m App. 8B3 [8971 08 ?«'. 

00*1 4 L. J. Oh. 300, 3)4 0886). ' 

U06) 11 Ot 4 F. 714} m jUS 8Q6 jC!ftMV 
»08) t!8«))14 378)8 

1107) [1766] WOOMb Si, <f fw. 
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from whom it has been fraudulently ab- 
stracted. On the other band, as Lord 
Loughborough said in Jerrard v, Saun- 
ders (108), against a purchaser for valu- 
able consideration without notice, the 
Court will not take the least step imagin- 
able, which is only a re-statement of the 
pronouncement of Lord Northingfton in 
Stanhope v. Earl Verney (109), that a pur- 
chase without notice for a valuable con- 
sideration is a bar to the jurisdiction of 
the Court; see also similar expressions, 
perhaps more, cautiously phrased, bv 
Lord Loughborough in Strode v Black- 
bumc (110), by Lord Eldon in Wallwyn 
v Lee (111) and by Lord Bonnily in Ad- 
vocate-General v. Wtlkins (112). On 
the facts of each case, the Court has to 
determine, which of these doctrines should 
prevail Tn the solution of the problem, 
we have to bear in mind that the protec- 
tion given to the bond fide purchaser had 
its origin exclusively m equity and is 
based entirely upon the conception that 
a Court of equity acts solely upon the con- 
science of litigant parties, bv compelling 
the Defendant to do what , and only what, 
in foro conscientiee he is bound to do. If 
the relations between the two contestants 
standing before the Court are such that, 
in equity and good conscience, the Plain- 
tiff ought to obtain the aid which he asks, 
and the Defendant ought to do or suffer 
what is demanded of him, then the Court 
will interfere and grant the relief; if the 
relations are not of this character, then 
the Court will withhold its hand and will 
leave the parties where they stand. The 
protection given to the bond fide pur- 
chaser, therefore, simply means that 

(108) [1794] 3 V44 464,468 ■ 

(109) flTDI] 3 81 (86) s 

, aio fi7«6}‘8 n*.m. / . ' 

tllM [1808] 8 Tm.»<8*)4 ?S. &. {48., ’ . 

• ■ aw *7 waumimH m &s lie. 
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from the relations subsisting between the 
two parties, specially that which is in* 
volved in the innocent position of the 
purchaser, equity refuses to interfere and 
to aid the Plaintiff in what he is seeking 
to obtain, because it would be unconscien- 
tious and inequitable to do so ; that Court 
will not, m such an event, aid either 
party against the other. The doctrine of 
bond fide purchase is thus not a rule of 
property It does not determine the 
question of title between parties. It is 
in most cases available only by way of 
defence. It is a shield in tfia hands of 
a Defendant, to protect him against the 
claim of his adversary. It means that 
equity will refuse to interfere to aid the 
Plaintiff in his suit, because, under the 
circumstances of the case, it would be 
unconscionable that the Plaintiff should 
have wdiat he seeks to obtain. It en- 
forces no right, but simply refuses to in- 
terfere in the Plaintiff's behalf. We are 
not concerned here with the very excep- 
tional cases where a bond fide purchaser 
is aided by affirmative relief, by reason 
of the fraud of the party holding the 
prior title or interest ; these need not be 
exhaustively enumerated and classified for 
our present purpose, but examples are 
furnished by the decisions in Savaqe v. 
Foster (113), Ibbottson v. Rhodes (114), 
West v. Jones (115), Dillon v. Costelloe 
(116), Hiclcson v. Aylward (117) and 
Wallade v. Lord Donegal (118). But, 
apart from such special instances, the 
doctrine is applied for the protection of 
the Defendant in cases which have been 
grouped by Lord Westbury into three 

(1)3 [1723] » Mod 35 
llUl [1706] 2 Vernon 5*4. 

(115) [1851] l Sim. N. S. 205 , 89 R. R. 69. 
(118) [1827] 2 MolToy 512. 

*(117> [1828] 3 MoUoy I. 

(118 [1837] l Dr. & WaU, 481. 


classes in Phillips v. Phillips (119) : (0 
where an application is made to the auxi- 
liary jurisdiction of the Court by the pos- 
sessor of a legal title ; (ti) where the Plain- 
tiff, holding an equilablc estate or interest, 
seekfe to enforce it against a purchaser 
of the legal title ; and (m) where the 
Plaintiff seeks to enforce some equity, as 
distinguished from an equitable estate, 
as the reformation of a deed on account 
of mistake or its cancellation on the 
ground of fraud. In each case, it must 
be remembered* that the doctrine is con- 
fined to Courts of equity and is m no 
sense a rule of property but is a rule of 
inaction. In such circumstances, the 
most convenient course to follow is ob- 
viously to enunciate the rule in an elastic 
form, adaptable to varied combinations of 
circumstances, as was done by Sir Barnes 
Peacock in Abdul Ilai v. Nawab Raj 
(18). In the application of that rule to a 
concrete case, wo may usefully bear in 
mind that a bond fide purchaser for value 
without notice has always been a favourite 
with Courts of equity. But to crystallize 
the rule fuither would only be to impair 
its utility. Thus alone can wo give effect 
to the elementary truth* that the law is 
progressive and expansive, adapting it- 
self to the new relations and interests 
wlnph are constantly springing up m the 
progress of society, though the progress 
of the law must be by analogy to what 
is already settled. 

Tested in the light of these principles, 
how does the case for the Defendant 
stand? We have seen that in 1904, the 
landlords sued the present Plaintiffs lo 
recover Its. 2-2-0 as arrears of rent. It 
has not been investigated whether the 
claim was real or illusory. This much 
is known that the processes were suppres- 

* 08 *W. B. 1001 B. L. B. F. B.01l<l«m. 

C1W [1888] 4 Defl. V. ft J. 808; 188 B. B 87. 
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Bed, false returns were submitted to the 
Court, and an ex parte decree was obtain- 
ed. The decree was not executed for 
three years. Procossea were again sup- 
pressed, false returns .submitted and the 
sale held on the 21st November 1907, 
when Bohari Lai Das became the pur- 
chaser for an insignificant sum. The 
judgment-debtors were not present ; there 
were no bidders; there was no competi- 
tion. Any purchaser, however, optimis- 
tic, could, in such circumstances, have 
inferred that there must ha$e been some- 
thing wrong with the proceedings. Das, 
after his purchase, never obtained deli- 
very of possession and never paid rent to 
the landlords: the original tenants were 
accordingly left in undisturbed occupa- 
tion. aR before. The landlords next sued 
the widow of Das — this time for recovery 
of Its. 15-7-6 — and obtained an ea; parte 
decree on the 24th June 1913. as processes 
were suppressed, and false returns sub- 
mitted to the Court. The sale was not 
held, till after the lapse of more than 
three years, on the 21st November 1916, 
when the Appellant’ Bireswar Ghose be- 
came the purchaser for a small sum. 
The processes in execution had not been 
served; there were no bidders; there was 
no competition. If the intending pur- 
chaser bad made any enquiry, he would 
have found that, not the judgment-debtor, 
the widow of Das, but the original ten- 
ants were m occupation. This would 
have put a reasonable man on bis guard ; 
Barnhart v. Grcenshields (120), Man- 
ckarji v. Kongseoo (121), Hakeem v. 
Beejoy (122) and Radha Madhab v. Kalpa. 
tarn (16). The fact remains that the 
Appellant was able to secure the property 

nen i*7 0, L.J.4K* (iata>, , 

f 120' fl Moo P. 0. 16 tl#5S*. 

tl*i) n Bom. w. a. % m iwaftfc > 

(122 22 W. E. 8 US?«r; V' , 


for an insignificant sum. We cannot 
hold, in these circumstances, that the 
bond fidcs of tbo first or of the second 
purchaser were ns unquestionable as their 
good fortune in acquiring a property at 
a fraction of its value without contest or 
competition. In our opinion, it would be 
a well-merited reproach to the adminis- 
tration of justice if we were compelled to 
uphold execution purchases of this des- 
cription, by the application, wi'hout dis- 
crimination, of the formula of bond fide 
purchase for value without notice. 

We feel no doubt that the Subordinate 
Judge has rightly set aside the sale, and 
decreed the suit ; liis decree must conse- 
quently be affirmed and this appeal dis- 
missed with costs. 

Rankin, J. — I agree in the view that 
this appeal should be dismissed with 
costs. The circumstances of the case as 
found by the lower Appellate Court — in- 
deed the mere dates of the decrees and 
executions coupled with the fact that 
Behari Das was never in possession — con- 
vince me that the defence of “purchaser 
for value without notice’’ has no basis 
in the facts. There is simply no room 
for it. There is an express finding that 
he was not a bond fide purchaser : and in 
the circumstances detailed by the learned 
Subordinate Judge any other finding would 
have been inexplicable. Neither by this 
pleading nor by the way in which issues 
were taken at the trial, or points advanced 
on first appeal, has the purchaser dona 
anything to entitle him to complain that 
the judgment of the Court below is an in- 
sufficient analysis of the facts as to this 
part of the case. It may be taken that 
there was some room for controversy 
upon the facts as the Courts below were 
not in agreement. But .1 see no error of 
law ; and on the fade stated by *the 
loomed Subordinate Judge X se> no es- 
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cape from his conclusion. The judg- 
ment of Jenkins, C. J., in Bombay case, 
Chitambar v. Iirishnappa (1), decides 
merely that inadequacy of price, in the 
absence of notice of tbo fraud or defect 
in the proceedings, does not give rise to 
a right to have the sale set aside. It in 
no way throws doubt upon the proposi- 
tion that judicial sales fraudulently pro- 
cured will not give a good title to a pur- 
chaser who does not take in good faith 
and without notice. The fact that the 
Court has been successfully* deceived is 
one which, upon the issue as to the pur- 
chaser’s good faith, must be of very 
different value in different circumstances. 
In the present case this consideration goes 
but a little way. In other cases, it may 
go almost all the way. But in all cases 
the burden of proving that he acted in 
good faith and without notice of the 
fraud is in the first instance upon the 
purchaser. This, in my opinion, is an 
essential feature of the equitable rule. 
The rule is not that there is a special 
favour for every one until he is shown to 
have been dishonest or a volunteer, but 
that equity where it can will favour those 
who show that in innocence they have 
given value [of. In re Nisbit <£ Pott's 
Contract (3)]. 

J. N. E. Appeal dismissed. 

1 > T. t, B. Bom. .3 ' 1902 ', 

(S' riDOSl l Ch. 391. 
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1922, 
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Estoppel — Mortgagor i 
petty which he prof ease* t 
personal decree only agai 


Bholahath Sen, 
Appellant, 

v. 

B aL aram Das. sinoe 
deceased, and ors., 
Respondents. 

m-ay deny title to pro * 
mortgage and ask for a 
st himself. 


Whatever interest a mortgagor has in 
property which he mortgages is bound bg 
the mortgage and it is not open to him to 
say that he has no interest in the property, 
and that consequently the Court can pass 
a personal decree only against, him. 


This was an appeal against the decree 
of the High Court of Jud nature at Port 
William in Bengal, dated the 5th June 
1917, which varied the decree, of the Sub- 
ordinate Judge of the Fourth Court, 
24-Pargannjts. dated the 29th May 1914 
and made in Suit No. 128 of 1911. 

The said suit was brought by the first 
Respondent (since deceased) and the Re- 
spondents Nos. 2 to 7 for a mortgage de- 
cree. The Subordinate Judge on the 14th 
May 1912, made a decree for sale as pray- 
ed but he subsequently re-called it and 
passed a fresh decree for the debt only. 
The High Court on appeal made a decree 
for sale in the ordinary form directing 
that a fresh account be taken, that a fresh 
date be fixed -for payment and that in de- 
fault of payment the property should be 
brought to sale. 

The first Defendant alone preferred 
this appeal. 

* . -The mortgage in suit was dated the 
,Stoh September 1909, and it was execut- 
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ed by Bholanath Sen* the first Defendant, 
and his brothfer Kahdas Sen, represented 
on the record by the second Defendant, 
in favour of the first Respondent who took 
it m the name of Shib Krishna Das. It 
was in the English form and contained a 
covenant to pav and also a covenant for 
title The sum seemed thereby was 
Rs 7,000 and interest, and the mortgaged 
premises me described m the schedule to 
the deed A further sum of Rs 'DO 
having been advanced bv the mortgagee a 
deed of further chaige was executed on 
the 8th Januaiy 1907 As stated below 
the interest of the mortgagors against 
which a decree was sought did not extend 
to the entire propeity described in the 
mortgage but only to a one-fourth pa it 
thereof of which they have boon put into 
separate possession. 

Concurrent findings established that 
the deeds were genuine, that thev weie 
taken by the firs* Respondent in the name 
of Bhib Knshna Das os benarntdar , that 
the consideration was received and that 
the Defendants ore liable for the debt 
with interest 

The said Bho^unath Sen and his late 
brother Knlidas Sen (who and whose ic- 
presentative are hereinafter referred to 
as the Sens) were the sons of the onl\ 
daughter of one Rajbullabh who was the 
owner of the land comprised in the said 
mortgage He died in 1870 leaving a 
widow Moti Dasi The widow in pio- 
fessed exercise of a power contained m 
her husband’s Will* adopted first Jogendra 
and after his death (which took place in 
1886) Amulya The validity of each 
adoption was questioned, and the second 
was found by the High Court in 1905 to 
be invalid m a suit brought b\ AmuHe 
in 1901, 

In an administration suit in the High 
Court No 836 of 1890; the Sens above- 


named made good their claims under their 
grand-father’s Will to one-fourth of the 
land against- the widow and executrix and 
their right thereto was not questioned bv 
the Plaintiff in the said suit of 1901 nor 
bv anyone before 1905. In 1908 Katvani, 
the widow of Jogendra above-named, 
sued as Ins heiress to recover the remain- 
ing thicc-quarters of the land The 
Sens, who nme among the Defendants, 
denied the \alidit\ ol Jogendra *s adop- 
tion and claimed the said three-quaiter 
shaie of which thev had taken possession 
as hens oi Rajbullabh on the death of lus 
widow The seemed debts were appar- 
ent 1\ incurred by the Sens for the pur- 
poses of their defence In 1905 by an 
amendment of her plaint Ivatyam made 
an additional claim for the Sens’ one- 
quarter share and she obtained in the fast 
Court a decree for the whole estate 
Against this decree an appeal was prefer- 
red by the Sens in which they contended 
that the} 7 were entitled to the whole pro- 
perty or at any rate to a one-fourth eh,are. 
The parties to the appeal arrived at a com- 
promise under which a one-foui th sliaie 
was secured to the Sens and it was pro- 
vided wuth the concurrence of the mort- 
gagee as follows . — 

11 That the said four-sixteenths parts or 
shares of the said estate so allotted to the 
said Appellants Bankim Chandra Sen and 
Bholanatli Sen will remain subject to the 
charge and hen created by the indenture 
of mortgage executed by them on the 25th 
September 1903 m favour of the Respon- 
dent Shib Krishna Das, and the said Bhib 
Krishna Das by the said petition of com- 
promise abandoned all claim to the remain- 
ing twelve-sixteenths parts or shares of 
the said estate taken absolutely by the 
said Katyani Dasi and Kauai Lai Sen and 
the shares of the said Katayani Dasi and 
Kanai Lol Ren will be free of all liability 
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or encumbrance, and the Respondent Shib 
Krishna Das will have the right and be at 
liborty to realise his dues onlv from the 
four-sixteenths parts or shares of the said 
estate which is to be and is hereby allot- 
ted to the said Bankim Cliandia Ben and 
Bholanath Sen upon partition to be mad*‘ 
m tins case by the lower Court. ’ ’ 

The Appellate Court, viz , the District 
Court of Alipur, on the 9th January 1907, 
passed a decree in eonfornut\ with the 
compromise, appointing arbitrators to 
effect a partition of th^ property and re- 
mitting the case to the lower Court to be 
finally disposed of On the 10th Septem- 
ber 1907, a final decree was pasted by the 
low’er Court giving effect to the compro- 
mise and to the award of the arbi- 
trators for the partition of the estate 
and the Sens were thereafter in pos&easion 
of a separate one-quarter share Subse- 
quently Itajlakshmi, (the daughter of the 
Plaintiff in the last mentioned suit) filed 
a suit alleging that she was not bound by 
the oompiomise ; and on the 8th August 
391(5 she obtained in the High Court (in 
Appeal No. 389 of 1908) a decree declar- 
ing “ that the consent deciee made on the 
9th January 1907 is void and inoperative 
aa against her, and that she is no way 
bound by the partition proceedings w^hich 
have taken place in execution of that de- 
cree/' The learned Judges held that the 
said decree had been passed without 
jurisdiction but they did not by their de- 
cree make any further adjudication as to 
the rights of the parties. 

The suit w T hich gave rise to this appeal 
•was filed on the 28th August 1911, 
against Bholanath Sen and the represen- 
tative of Kalidas Sen, by the first Res- 
pondent, since deceased, the legal repre- 
sentatives of the said bemmidar (who had 
died) being joined as formal Plaintiffs 
with the mortgagee The plaint recited 


m 


the deeds above referred to and paras. 8 
and 9 set out that the four annas share of 
the property described in the schedule* 
was liable for the secured debts and make 
mention of the fact that this share of the 
Defendants had been separated as above 
stated. 

The first Defendant, viz , the present 
Appellant put m a written statement 
alleging that the first Plaintiff had no right 
to sue because Shib Krishna was the 
nominal mortgagee, that the deeds were 
not genuine and that no consideration had 
passed, etc 

IssiU's were framed and the cast', came 
on for hearing on the 14th May 1912. 
The Defendants not appearing, after many 
postponements had taken place on the ap- 
plication of the first Defendant, tha suit 
was decided ex parte and a decree for sale 
was made as prayed for the Plaintiffs. 

On the 29th Januaiy 1912, the ex parte 
decree was set asijje on the first Defend- 
ant’s application and after many further 
postponements had taken place on his ap- 
plication, the suit came on again for hear- 
ing in May 1914 and the issues for trial 
were remodelled Issues Nos. 1-4 are as 
follows • — 

(1) Was Shib Krishna Das a benamidar 
of Balaram Das, as alleged by the latter? 
Is lie not liable to pay costs to the De- 
fendants? 

(2) Do the properties in suit belong to 

the Defendants? If not, can the Plain- 
tiff get any relief against the said pro- 
perties ? • 

(3) Are not the Plaintiffs bound by the 
decision in the Regular Appeal No. 389 of 
1908, referred to in the plaint? 

(4) Are the mortgage deed and deed of 
further charge m suit valid and genuine 
and still operative, and was the considera- 
tion money passed? 

On the 29th May 1914, the Subordinate 
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Judge delivered •judgment in the case d& 
termining the first and fourth issues in 
favour of the Plaintiffs. On the second 
m-mc Hb said that the mortgagors’ title 
had been extinguished by tlw declaration 
made by the High Court referred to above 
in para. 7 and for this reason ho passed 
.only a personal decree for the sums men- 
tioned above in para 4 with interest. 

Against this decree an appeal was pre- 
feYred by the Plaintiffs, the present Appel- 
lant taking no objection to the same. 

The said appeal came on for hearing on 
the 5th June 1917. The learned Judges 
delivered judgment for the Plaintiffs, ob- 
serving “The case is an extremely 
simple one. The mortgagors, having per- 
suaded the mortgagees to lend them the 
money on the footing that they had ft lb 
annas share in the property, cannot turn 
round and say that because they hftve 
got only a four-annas share, therefore they 
are not liable on the mortgage at all. 
In the result they passed a decree that an 
ordinary mortgage decree for sale should 
be passed after the taking of a fresh ac- 
count as above-mentioned in para. 2. 

The present appeal was preferred against 
the said decree by the first Defendant 

The arguments submitted by Mr. E.B. 
Raikes for the Appellant are set out in the 

11 Mr. Kenworthy Brown for the Bespon- 
dents was not called npon. 


Their Lordships’ Judgment was deli- 
ttared bv 

Lord Philumore.— -Their Lordships, 
having heard a full statement of t e 
facts of the case, and everything that could 
be urged by learned Counsel for the Ap- 
pellant, are satisfied that the decree ap- 
pealed from must stand. 

' f -There are, in fact, on final examination, 


but two points to he taken on behalf of the 
lppellftnt. The first is that the decree 
ought to have been a personal decree only 
and not a decree as in a mortgagee suit 
involving the mortgaged properties, the 
suggestion being that as the Appellant had 
no title to any part of the mortgaged pro- 
perty, there ought not to be an order 
against the mortgaged properties. The 
ttiisw or is that it does not lie in his mouth 
to sav so He has professed to have an 
interest in this property, and whatever in- 
terest he may have had has been bound 
by the mortgage, and, as fur as he is con- 
cerned, must be enforced against him. 

The second point taken is that the de- 
cree ought only to have been made in re- 
spect. of 4 annas of the property, and it 
has, in fact, been made against 16 annas. 
The answer to that is that those who sav 
this have misconstrued the decree. There 
is no doubt something in the language of 
the learned Judge of the High Court who 
delivered the judgment which would look 
as if he so thought, and possibly, ns 
against, the Appellant if the Judge had so 
thought it might have been said, that a 
decree had been passed- against him m re- 
lict of any interest he might have in the 
16 annas; but, however that may be, 
when the decree came to be carefully 
' drawn up, it is quite clear that it only 
affects the four annas. 

These two points, therefore, fail, and 
their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 

Solicitors : Messrs. W. W. Box £ Co. 
for the Appellant. 

Solicitor : Mr. Douglas Grant for the 
Respondents. 

G. D. M. Appeal dismissed. 
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8ANDKRBON, 0. J.l JiADHOBAM BaGBOMCLI. 
Bichabdsom, J. »• 

1923, |Tbb Official Ansies** 
20, FebrOnry. and anr. 

Pretidency Towns Insolvency Act (III of 1909), 
tees. SO and SO - Assignment to a oreditor by an 
insolvent before adjudication, when to be considered 
as “ preference over the other creditors see SO, sub' 
see. »)— Assignment by creditor to another, onus on 
whom to prove consideration and good faith, tee. 56, 
sub-sec. > ) Examination of insolvent and of credi- 
tor or of creditor’s assignee under see. 36, whether 
and when admissible in proceeding under see. S6 — 
Whether Court has jurisdiction Jo deal with appli- 
cation under sec. 56. 

Where proprietors of a firm, unable io 
pay their debts , on being pressed for pay- 
ment by X, one of their creditors , who was 
aware of their inability to pay, assiqned 
debts due to them to X, and were, within 
two weeks thereof , adjudicated insolvent , 
and where X assigned the debts so assign- 
ed to him to M. ft., a firm, and where 
after the examination of one of the insol- 
vents, of X and of soync of the proprie- 
tors of the firm of M. ft., before the Regis- 
trar in Insolvency under sec. S6 9 of the 
Presidency Towns Insolvency Act , the 
Official Assignee applied to the Court in 
its insolvency jurisdiction for settinq aside 
the two assignments as being fraudulent 
and void os against hint: m 

Held per Curiam. — That the Court had 
jurisdiction to entertain the application 
under sec . 56 of the Presidency Towns In- 
solvency Act and that the depositions of 
X and of the proprietors of the firm of 
•M* ft. talcen under sec . 36 of tha 
Presidency Towns Insolvency Act were 
admissible against themselves for the pur- 
pose of showing the circumstances in 
which they took their respective assign- 
ments. 

Qtt&re j— Whether the deposition o/tfee 
insolvent taken under sec. 36 of 4 he Prmi * 


fancy Towns Insolvency Act is admissible 
in a proceeding under sec . 56 of the Act . 

Pet Sanderson, C. J. — If the Official 
Assignee has to apply for the purpose of 
setting aside an assignment on the ground 
that it was fraudulent and void *within 
the meaning of sec. 56 of the Presidency 
Towns Insolvency Act and he intends to 
rely upon depositions which have been 
made by parties before the Registrar in 
Insolvency, he should give notice of his 
intention to do so and such notice should 
specify the depositions on which he in- 
tends to rejy. 

Per Curiam, — Repeated demands for 
payment or threats of legal proceedings 
by a creditor who knows that the debtor 
is unable to pay do not constitute bon& fid* 
pressure and do not prevent a transfer by 
the debtor to the creditor from beiva m an * 
undue preference over other creditors 
within the meaning of sec. 56 of the Presi- 
dency Toicns Insolvency Act ♦ 

Ex parte H*ll # (1) referred to. 
per Sanderson, C J. — After it has 

been established that the assignment 
by the insolvents to X was fraudulent and 
void as against fhe Official Assiqnee , the 
onus lay upon M. ft., if they desired to 
bring themselves within the provisions of 
sec. 56, sub-sec. (2) of the Presidency 
Towns Insolvency Act, to show that not 
only did they give consideration for the 
assignment but also that they acted in 
good faith. 

The facts of the case are as follows : — 

On the application of one Kissen Chand 
Banthia, Surajmnll Mongalchand were ad- 
judicated insolvents and their estate vest- 
ed in the Official Assignee of Calcutta, 

Shortly before the adjudication order, 
that is to say, on the 2nd day of March 
1921, the insolvents assigned over debts 
due to them from various persons to the* 

W U B 1$ Chr Dir, 680 tft p 685 (tm% 
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extent of about Rs 67,000 in favour of 
Messrs. Raghunath Das Sewlal, one of 
their creditors and to whom a sum of 
about R§. 32,000 was duo from the said 
insolvents. 

Thereafter on the 3rd dav of May 1921 
the Official Assignee as the assignee of 
tLe estate of the said insolvents wrote a 
‘letter to the said Messrs Raghunath Das 
Sewlal culling upon them to produce for 
his inspection the original deed of as- 
signment. 

Thereafter being advised tbatHbe said 
document was fraudulent and void as 
against the Official Assignee, Kissen Chand 
Banthia, an adjudicating creditor, applied 
for examination of Ramlal Pachisia the 
sole proprietor of the firm of Raghunath 
Das Sewlal under sec. 36 of the Presidency 
Towns Insolvency Act and Ramlal was 
examined. 

' The insolvent Mongalchand and the 
members of the firm of Madhoram Raghu- 
mull were also cxaminod under sec 36 of 
the Presidency Towns Insolvency Act. 

The Official Assignee then applied for 
an ordoi declaring the two assignments as 
fraudulent and void as against him under 
sec. 66 of the Presidency Towns Insol- 
vency Act Greaves, J., made the older 
asked for Madhoram Raghumull ap- 
pealed. 

Mr. A. N. Chaudhuri , Mr. K. P 
Khaitan and J. M. Majumdar for the Ap- 
pellants. 

Mr. W. Gregory and Mr. Ashraf Alt for 
the Official Assignee 

The Judgment of the Court was as 
follows r — 

Sanderson, C. J* — This is an appeal by 
Madhoram Raghumull against an order 
which was made by my learned brother 
Mr. Justice Greaves on the 13th of June 
1932, by which he declared that two ea- 


signments dated respectively the 2nd of 
March 1921 and the 99th of Juno 1921 
were void as against the Official Assignee 
under the pm visions of see. 56 of the 
Presidency Towns Insolvency Act. The 
Appellants have appealed against that 
order, and it is necessary to state a few 
facts, about which there is no dispute. 

The insolvents were Surajmull and 
Mongalchand. They traded under tho 
name of Puran Chand Humick Chand 
They wore adjudicated insolvents at 
the instance of a creditor on the 
1 5th of March 1921. On the 2nd 
March 1921, thirteen days before the 
adjudication, Rurajmull and Mongal- 
chand by a deed of assignment as- 
signed to Raghunath Das Sewlal, a firm 
of traders in Calcutta who were creditors 
of the insolvents, certain outstanding debts 
which wore alleged to he owing to the in- 
solvent firm of Puran Chand Hurruck 
Chand. The debts are set out in the 
schedule to the deed, and amounted 
roughly speaking to about Rs 60,803 
The proprietors of tho firm of Raghunath 
Das Sewlal is Ramlal Pachisia On the 
29th of Juno 1921, Ramlal Pachisia as- 
signed the outstanding debts which had 
been assigned to him by the insolvent 
firm to the Appellants for the considera- 
tion of Rs 30,000 A creditor, one 
Kir, sen Chand Banthia, who was the ad* 
judicating creditor, had taken steps 
challenging the assignment from the in- 
solvent firm to Ramlal Pachisia * and, on 
the 3rd May 1921 the Official Asoignee 
wrote to Ramlal Pachisia for inspection of 
the assignment to him On the 20th of 
June, according to the affidavit which was 
before the learned Judge, Ramlal Pachisia 
appeared before the Registrar in Insol- 
vency and applied for a week's adjourn- 
ment to enable him to produce the deed 
of assignment as the same wak with the 
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munib gomostha who was then m his 
native village and absent from Calcutta. 
The result was that a week's time was 
granted to him. That week’s time ex- 
pired on the 27 til of .Tune, and, on the 
27th of June he appeared again and asked 
for further time until the 29th of dune, 
and that time was granted by the Regis- 
trar in Insolvency. On the 1st of Julv 
Ramlal Paohism appeared before the Re- 
gistrar in Insolvency and said that he was 
unable to produce the deed of assignment 
to him, inasmuch as he had bn the 29th 
of June assigned his right, title and m 
teiost under the assignment of the 2nd of 
March to the Appellants for the sum of 
Rs 30,000 Then certain parties were 
examined under sec. 3(5 of the Presidency 
Towns Insolvency Act before the Regis- 
trar in Insolvency and, in order of dale, 
Itainlal Pachisia was examined on the 1st 
of .July 19'21, Mongalchand, who was one 
of (he insolvents, was examined on the 
8th of August 1921 ; then one oi tin* jiail- 
ners in the Appellants’ him, Raglmn nil, 
was examined on the 1st of September, 
then (lopaldas Modi, another partnei in 
the Appellants’ firm, was examined on (he 
19th of January 1922, and Nathmull, an 
other partner m the Appellants' him, was 
examined on the 20th of February 1922; 
and, on the 4th of April, the Official As- 
signee made the application to the learn- 
ed Judge, who was taking insolvency 
matters on the Original Side, in respect 
of which my learned brother's judgment 
was passed. 

The application was as follows . “ Take 
notice that on the 1st day of Mav 1922 
. ... an application will be made .... 
for an order that the original deed of 
assignment of all debts due to the insol- 
vents .... and executed by them in 
favour of . . . Raghunath Das Sewlal on’ 
the 2nd day of March 1921 as also the 
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original deed of assignment executed by 
.... Raghunath Pas Sewlul by which 
they purported to assign then right, title 
and interest under the afotcsaid deed of 
assignment, dated the 2nd day of March 
I92J , mav he declared fraudulent and \oul 
as against the Official Vssignee and the 
same mav he delivered over to him ot 
such othei order may be made as to this 
.... Court may seem fit.” The 
grounds were stated to be, “ Affidavit of 
Mulehand solemnly affirmed on the 4th 
day of April 1922 and the proceedings in 
this mattei ” Mulehand was a gomostha 
employed bv Kissen Chaml Bautina, the 
adjudicating creditor. We were inform- 
ed by the learned Counsel for the Official 
Assignee that when this application was 
made to the learned Judge he directed 
that the Official Assignee should have 
control of the application The result of 
the learned Judge's judgment was, as I 
have alteady stated, to set* aside both these 
assignments as being fraudulent and void 
within the moaning of sec. 56 ot the 
Presidency Towns Insolvency Act 

In the fust place it mis stated that 
there was some doubt as to whethei the 
learned Judge had jurisdiction to deal 
witlj the application when it w 7 as made in 
the form which I have described. The 
learned Counsel appearing for the Appel- 
lants stated that he did not wish to argue 
that the learned Judge had no jurisdiction, 
on this occasion Inasmuch ufi the learn- 
ed Counsel stated that there was some 
doubt about it, in my judgment it is ad- 
visable to set that doubt at rest. In my 
judgment the learned Judge clearly had 
jurisdiction to deal with this application’ 
under sec. 56 of the Presidency Towns 
lh4$vency Act : and, the only further 
n upon this part of the case is 
ser the learned Judge was entitled 
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to act upon the evidence which waB before 

him. 

Now, as to this, the first point raised 
was that the learned Judge ought not to 
have admitted or considered the deposi- 
tion of the insolvent. Mongalchand (the 
deposition which the insolvent made be- 
fore the Registrar in Insolvency) as 
against the Appellants • and, the same 
point was taken by the learned Counsel 
w ho appeared for Raghunath Das Sewlal 
the firm of which Ramlal Pachisia is the 
pioprietor, and who are Respondents to 
this appeal. - 

I do not think it necessary to give any 
decision upon that part of the ease, be- 
cause I am of opinion that it is clear from 
the learned Judge’s judgment that m ar- 
riving at the decision at which he did, he 
relied upon evidence which was indepen- 
dent of the deposition of the nisohent 
and, further because I personally do not 
intend to relv upon the evidence of the 
insolvent in mv judgment when I deal 
\, ith the tacts of this case. As at present 
advised, however, Lam of the opinion that 
the dejwBition of the insolvent was not 
admissible as evidence against the Appel- 
lants or Pachisia, but I do not decide this 
point and I leave that question open if it 
ever becomes necessary to decide it, on 
another occasion. 

The next point, which was urged bv 
the learned Counsel for Rumlal Pachisia, 
was that the deposition of Rajnlal Pachisia 
before the Registrar in Insolvency was 
not admissible against his client Ramlal 
' Pachisia. I think he was constrained to 
admit in the end that that was admissible 
if it amounted to an admission bv his 
‘client Ramlal Pachisia. In mv opinion 
it was admissible : in the’ first place, 
because his evidence in my judgment, 
taking it altogether, practioaUy.amotinted 
to an admission that he knew -he wag ob*. 


WEEKLY NOTES. [Vol. XXVIt 

Assignee. 0 

taining a fraudulent preference in his 
favour over the other creditors of the in- 
solvent; in the second pi ce, is anv event 
it was admissible for the nurp ■p*' of show- 
ing the circumstances in which he took 
the assignment from the insolvent. 

The learned Counsel said that it was 
desirable that the practice of this Court 
should be laid down clearly In my judg- 
ment the practice, which is adopted in 
England with regard to an application of 
this kind, should be followed. If the 
Official Assignee has to apply to the learn- 
ed Judge for the purpose of setting 
aside an assignment, as m this case, on 
the ground that it was fraudulent and void 
within the meaning of sec 56 and he in- 
tends to rely upon depositions which have*, 
been made by parties before the Regis- 
trar in Insolvency at an enquiry IjCld 
under see. «% of the Presidency Towns 
Insolvency Act, lie should give notice to 
the opposite parties of Ins intention so 
to do It will then be open to the op- 

jiosite parties, if thev so desire, to 
gvt copies of the depositions of which 
notice lias been given It is to be noted 
that in effect such notice was given m 
this case, inasmuch as the grounds of the 
ajiplication included not only the affidavit 
of Mulchand but also “the proceedings 
m this matter ” In my judgment, how- 
ever, the notice should be in a more de- 
finite foim, and the applicant should speci- 
fy m such notice the dojiositions, taken 
before the Registrar in Insolvency, on 
which he intends to rely, 

I have dealt with the question of the 
learned Judge’s jurisdiction and of; the 
procedure to he followed' upon sneb i. 
application as this ; I now propose to d 4 ab 
with the merits of the case. ■ .. 

The feet question ’ that arises is whe- 
ther the , learned Judge’s judgment ae to 
the transaction, between the insolvent and 
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Ramlal Pachisia is correct. ^The learned 
Judge said : “I think it is dear on the 
evidence of Ramlal Pachisia that the ob- 
ject of the alignment of 2nd March was 
to obtain a preference over other creditors 
which is clearly bad and void as against 
the Official Assignee under the provisions 
of sec. 56.” This matter obviously goes 
to the root of the case, because if that 
finding is not correct, then of course the 
Appellants have no case to answer, be- 
cause, if tile assignment from the insol- 
vents to Rumlul Paclnsia stands, it fol- 
lows that the assignment fro*m Ramlal 
Pachisia, to the Appellants also stands. 

I am of opinion that the learned Judge 
was fully justified in coming to the conclu- 
sion that the assignment of the 2nd March 
was made with a view and for the pur- 
pose of giving Pachisia a preference over 
the other creditors, and was fraudulent 
and void within the meaning of sec. 56. 
The material part of that section is as 
follows): — ‘‘Every transfer bf property, 
every payment made .... bvany 
person unable to pay his debts as they 
become due from his own inonev in favour 
of any creditor, with a view of giving that 
creditor a preference over the other credi 
tors, Bball, if such person is adiudged in- 
solvent on a petition presented within 
three months after the date thereof, be 
deemed fraudulent and void as against the 
Official Assignee.” 

Now, there cannot he the smallest 
doubt on the evidence of Ramlal Pachisia 
that on the 2nd March 1921 the insolvents 
were unable to pay their debts as they 
became due from their own money. Nor 
is there any doubt that the insolvents 
were adjudged insolvents within three 
months after the date of the 2nd of March, 
and the only question is whether the ae- 
signment in this case wee made by the 
insolvent with a view to give the creditor 
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Pachisia preference over the other credi 

tors. 

The learned Judge referred to certain 
parts of Ramlal Pachisia’s evidence. T 
desire to refer 'to the same parts and 
other parts of his evidence as well 

" Q-~ When did you first look into 
your books and find this out? 

A . — I do not remember the date. When 
I heard that the business of the insolvents 
was about to fail and when I found that 
they would not pay me my dues mspite of 
repeated demands I looked into my 
'books.” 

Then later on lie w r as asked, 

” Q — Did you ascertain at the time that 
they were m insolvent circumstances? 

A. — -I found that out when T demanded 
the money. 

Q • — Tou satisfied yourself that they 
were in insolvent circumstances? 

A. — When I was demanding money 
they did not pay me. So my suspicion 
about their solvency was aroused and 
I put pressure on them to repay tny 
money but no payment was made and I 
came to the conclusion that they wore un- 
able to pav Theieupon *tbe question c.f 
■assignment of the insolvents’ outstand- 
ings to me was broached by them. They 
said to me : ‘We have no money to pav . 
We have outstandings due to us; you 
may take an assignment of them.’ ” 

Further lie was asked, 

” Q . — You also made enquiries from 
people in the market that Surajmull and 
Mongalchand were unable to pay their 
debts. 

A .—There w as no occasion for me to 
enquire. I got tired of sending for my 
money. There would be rumours in the 
market if a dealer fails to meet' his Habi- 
litifts,; ■ t 

fou ascertained that the insolvent* 
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were imahle to pa\ their debts when tliev 
became due 
A — Yes/’ 

Then later on, 

Q — Did you look mio their books 0 
4 —No. 

Q — How was the list ptepared which 
was annexed to the assignments 

A — The insolvents pieparcd the list 
I novel cheeked it I was only too glad 
to get an assignment foi what if was 
woitli beloie other cieditois came down 
Q— Evcivthmg was put through as 
hui i ledlv as possible? 

4 ” 

I think 1 1 Lose ate all the passages (o 
which T need leier 

Now, first with regaul to the question 
of piessme It is to he noticed I hat 
Randal Rachisia did not specify m so manv 
words what was the natme of the piossme 
which lie alleged he put upon the insol- 
vents I take* it from his evidence to 
ha.\e> bot'n no moie than a constant de- 
mand for lus money ITo said that m- 
spite of his repeated demands h ' could 
not get ii j i \ nioiiev In the second place 
it is to he noticed that such prevail 0 , 
wdiatevei it was, was useless and tailed 
He says: “When I was demanlmg 
money, the} did not pay me So mv sus- 
picion about their nisoheiicv was amused 
and 1 put pleasure on tlieiu to repay in v 
uione) , but no payment was made and T 
came to the conclusion that the\ wete 
unable to pay “ lu mv ” 01)1111011 it \< 
clear that there was no further piossme 
than mere demands, and when those 
demands were not complied with Pacln^ia 
came to the conclusion that there was no 
use pressing any further, and he took an 
assignment of all the outstanding debts 
of the insolvents. 

M\ learned brother during the uvtJrae 
of the argumeut drew the attention of 
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the learned Counsel to a passage m Sir 
Oeoige Jesnel, M. R 's indgment m Kc 
parte Halt (1) to which I lefei for 
the purpose of illustrating what T 
mean with icgard to pleasure The 
leai nod Vaster of the Rolls said at p 585 * 
“Can tliat dehveix of tlv^ hills to "Biown 
he said to have been made m consequence 
of bond fide pleasure on the part of the 
Appellant 0 Tt is plain that it was the 
\oluntaiv act of the bankrupt Tt ap- 
pears to me that 11 would lie ab.su id to 
call if pressure A man sa\s to his 

neditoi, 1 am abmif to In < one 4 bank- 
nipt 01 1 shall stop payment m a week 
The ci editor savs, ‘ Pay nu' uiy debt, oi 
1 will sue vou foi it ’ Can that be called 
bond fide piessuie hv the citditoi 0 AYlien 
vou considei the matter, it seems to me 
that it would he absurd so to call it And 
tliat is exactly what occurred in the pre- 
sent case Of course it weald be an en- 
tirely different matter if the creditor did 
not know of the state of Ins debtor’s 
affaits “ In the picsent case, tlieie was 
an admission of Ramlal Paehisia that he 
Vati^fied himself that the assignots won* 
m insolvent <mmns(jn< *s that then 
business was about to fail and that lus 
lepeated demands wore of no avail : and, 

I adopt whai, was said b> the learned 
Master of the Rolls in the above-mentioned 
case, which in some respects has a. con- 
siderable likeness to tins, that it would he 
absurd to call what Raclusia did “ bond 
fide pressure ” 

Having regal cl to these facts and to the 
reasoning adopted b\ the learned Judge, 
m im judgment it is clear that the assign- 
ment of the 2nd March 1921 w'us made 
with a new to gne Ramlal Pachisia a 
preference over the other creditors Con- 
sequently, inasmuch as the assignment ^ 
was made at a tune when the insolvents 
U) h n IWCh Pit 5S0 ( 1876 ). 
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were unable to pay their debts when they 
became due, and inasmuch as they were 
adjudicated insolvents within 13 or U 
da\ s of the assignment, as between the 
insolvents and Hamlal Pachisia Mu' assign- 
ment of the 2nd of March 1921 must be 
deemod to be Jraudulent and void as 
against the Official Assignee 

Then arises the question as to whether 
the assignment of the 29th June 1921 bv 
Hamlal Pachisia to the Appellants can 
stand. 

in t he hist place, in mv judgment, 
there can bo no doubly that it ihe Appel- 
lants, alter it has been established that 
the assignment b\ the msohents to Kam- 
lal Paelusia was tiaudulent and \oid us 
against the Official Assignee, desued to 
bung theinsehes within the provisions of 
sub-sec of sec. 56, the onus lay upon 
them, the Appellants, to show that not 
only did the\ give valuable consideiation 
lor the assignment but also that thev 
acted m good taith I icly upon the 
teims ot sub-secs. Mi and 2) ot sec 56, 
which m in v opinion make it plain that 
the onus is upon the App Hants the 
u.ison w hv the onus is laid upoPi Hk* Ap- 
pellants in the euemnstaiice > of thin < ast\ 
may be found m the judgment of the Court 
of Appeal m the case, Ev parte Tate (2). 

The next question which arises is whe- 
ther the Appellants have dischaiged that 
onus The learned Counsel Mr. hhaitan 
for the Appellants has mged that tin* 
onus has been discharged bv leason of thu 
affidavit of (i opal das Modi , a paitner of 
the Appellant firm, which was filed m 
these proceedings ; and, he relied prin- 
cipally upon |>aras. 3 and C J will not 
read both the paragraphs in detail 
The main allegations are contained in 
para. 3 which is as follows: — “ That 
with reference to pain 7 of the said affi- 

(«) 3* L, T. 631 (1876\ 
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davit I say| that mv firm wanted to start 
a business of Commission Agency and for 
that purpose purchased the outstandings 
from Raglumath Das Sewlal for the sum 
of Rs 30,000 The said amount has been 
paid by cheque and the factum of payment 
duly appeals m the firm’s Cash Book and 
Bank Pass Book.” The learned Counsel 
aigued that that was the only evidence 
which the learned Judge was entitled to 
enteitain with legaid to this pom*. In 
my judgment that, argument ought not to 
he adopted In my judgment it was open 
to (ho Couit to consider the deix>sitions of 
the paHiU'ia of the Appellants’ firm for the 
pm pose of ascertaining the cucumstanecs 
i elating to the assignment which they 
took on the 29th of June 1921 , and for the 
purpose of ascertaining all the tact* which 
me material to that question. 

Willi leguul to the payment of the 
Rs 30,000 the learned Judge has found as 
tact that that was made There is evi- 
dence that a cheque was diawn by one of 
the partners of the Appellants’ firm and 
that that cheque was debited to the Ap- 
pellant^’ film’s accounl in the Central 
Bank o! Indi.r The date of the cheque 
wai the 29th June 1921 and wus 
debited to the* Appellants’ firm’s ac- 
count in ihe Bank on the 2nd of 
July There was some question rais- 
ed during the examination of Nath- 
mull, one of the partners of the Ap- 
pellants’ firm, whether there was sufficient 
money in the Bank to meet that cheque, 
and it was suggested in the examination 
by Mr Ohatterjec that there was only 
Rs 12,756 to their credit on the 29th 
June The answer wus, “ No, the balance 
w ; as Rs 41,668 We had the Pass Book 
before us It was exhibited at the hear- 
ing before the learned Judge. It is ob- 
vious from the record of the examination 
that the above-mentioned question reflated 
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(o the Pass Book On looking at the 
Pass Book it appears that there was on 
the 29tli of June 1921, a debit balance of 
something like R« 38,000 Both the 
learned Counsels are agreed that that is 
ii hat is shown bv the Pass Book itself 
How these two sums of Rs 12,750 and 
Rs 14.068 were arrived at bv the persons, 
who respectively mentioned these figures, 
no one w'as able to explain The fact re- 
mains, however, that a sum of Rs 30,000 
v ht,. debited to the Appellants’ account on 
the 2nd of .July Though I have some 
doubt on the matter I assume that the 
payment by the cheque was a bond fi.de 
payment, there still remains the question 
whethei the assignment was taken m good 
falith The learned Judge came to thfe 
conclusion that it was not In my judg- 
ment., in the evidence of the partners of 
the Appellants’ him, thoie is ample justi- 
ficallon for that finding Some of the 
evidence which justifies that finding may 
be referred to shortly in the first place, 
it appears that when Gopaldas Modi was 
approached by a man called Gungadas 
Bhntter who was a (jomostha of Ragliu- 
nath Sewlal, Gungadas Blmtter mfoimerl 
him that the outstanding debts would 
amount to about 65 or 66 thousand lupeos, 
that Puratt Cliaml Humick ( hand hah 
closed their busmesss, bad left Calcutta 
and had sold their outstanding debts to 
Raghunatb Sewlal He, Gopaldas Modi, 
admitted that that statement was made 
to him. He further admitted that when 
his firm took the assignment on the 29th 
of June, thev got no papers, nothing but 
the assignment and 4 or 5 letters received 
by Raghunath Das Sewlal in reply to the 
letters of demand sent by them to the 
debtors. Beyond that thev got, no papers 
at all He further admitted that he did 
not know the names of the partners of 
this firm but that he was told that they 
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had closed their business He further 
stated that, he had enquired whether they 
were insolvents. 

' ‘ Q — You were told that they had 
closed their business 

i —Yet. 

Q ■ — Did you not enquire whether they 
were insolvents? 

A — I enquiied and I was told that 
llicv had closed tlicir business and left 
( alcutta.” 

What can that mean? When the en- 
quuv was whether thev weie insolvents, 
and the answer w^s that thev had closed 
their business and left Calcutta and sold 
llieir outstandings to one creditor, the 
conclusion to which any one would natur- 
ally come under the circumstances would 
be that the firm was insolvent. 

Then he w'as asked again, 

" y. — What did you enqune‘ J 

I — I enquired whv Puian Chand 
Humick Chand had closed their business 
and sold the outstandings. 

Q — Whv had they closed ? 

I — T did not enquire. 

Q — What did you enquire about 9 

1 — I (inquired about the insolvency of 
the debtors and came to know from two 
or three commission agents that T would 
be able to realise the amount fiom them. 

V — Did you enquire who the persons 
weie who lepresented the firm of Puran 
Chand Hurruck Chand? 

A. — No.*’ 

\g.un he was asked, 

Q — Did yon make any enqnuies for 
the books ot account of Puran Chand 
Humick Chand? 

4 —No.” 

He was asked again whether he exa- 
mined the books He said, "I did not 
examine the books. I was busy and I did 
not think it, necessary either tq examine 
the books.’’ 
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“ Q . — You were going to buy the out- 
standings, why did you not think it 
necessary to see how much was due? 

A . — I looked into the assignment in 
favour of Raghunatli Das Sewlal and I 
believed that everything was correct. 

Q — Then I take it that you made no 
enquiries os to whether the assets were 
realisable or not 0 

A . — T simply asked Raghunatli Das 
Sewlal's man as to how much would be 
lealised and what profit I would be able 
to make. 

Q — Who was the man of whom you 
made the enquiry? 

A — Gungadas B1 nit ter. 

• * * * * 

Q — What step did you take to get pos- 
session of the account books for the pur- 
pose of lealismg t lie outstandings? 

A — Up-to-date 1 have taken no steps. 

Q — Whole arc the book * 0 

A — I ha\e now come to know that 
they are in ti c pn^e-Hion ot the, insol- 
vents 

Tlieiefoie, it appeals that he admitted 
that he had made ceitam enquiries but 
>10 got no satisfaetoi \ ansveis and that 
these enquiries weto made sometime 
about April oi May 1921 Duran Cliand 
Ilurruck Chand were adjudicated insol 
vents on the 15th of March 1921, and this 
assignment of the 29th ot dime 1921 waa 
taken by the Appellants under the cir- 
cumstances above-mentioned It seems 
to me that it is impossible to say that this 
assignment of the 29th of June 1921 was 
an assignment taken by the Appellants 
in good faith. 

There are other matters in the evidence 
of the Appellants which were relied upon 
by the learned Counsel for the Official 
Assignee; but in my judgment, it is not 
necessary for me to deal with them m de- 
tail. It is sufficient for me to say that in 


view' of the admission made by the Ap- 
pellants in their depositions before the 
Registrar in Insohcncv, which in my opi- 
nion w'cre ceitainh admissible for the 
purpose of refuting the statements con- 
tained in the aftidaMt winch was put in 
bv one of tlus Appellants, in mv judg- 
ment), the Appellants have not discharged 
the onus of showing that the assignment 
ot the 29th June 1921 was taken bv them 
in good faith 

Tt w v as urged on behalf of the Appel- 
lants on the question ot procedure that 
injustice or hardship might be experienced 
bv the Reajxmdents to an application, if 
♦ he procedure, which was adopted in this 
case is followed. I was not impressed bv 
that argument because it appears that the 
learned Judge gave the learned Counsel 
who was appearing for tho Appellants an 
opportunifv of calling evidence if ho so 
desired Tho evidence h\ 4»hitJ case on 
which the judgment was founded, con- 
sisted of the depositions of Ramlal 
Paclnsia and the members of the Appel- 
lant him If asiv of their patties had de- 
sired to make any explanation or to give 
anv fm t her evidence in respect of the 
matters as to which they had been exa- 
mined before the Registrar in insolvency 
they had ample opportunity of so doing. 

Consequently, m mv judgment, the 
learned Judge’s judgment was correct and 
that this appeal ought to be dismissed. 

The learned Counsel for the Official As- 
signee drew our attention to the order 
which the learned Judge made as regards 
costs. In the last line of his judgment 
will he found this direction, “ The Official 
Assignee is entitled to the costs of this 
application including the costs of the exa- 
mination under sec. 36.” The learned 
Counsel pointed out that the Official As- 
signee did not conduct the proceedings 
under sec, 36, but that the adjudicating 
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creditor did In rnv judgment that order 
theieforc ought (o be altered, and should 
run as follows — “ The Official Assignee is 
entitled to the costs of tins application, 
and in his capacity of Official Assignee on 
behalf of the adjudicating creditoi to the 
costs oi the examination under sec. 36 *' 
With thal vaiiation, in inv judgment, the 
learned Judge's judgment and older 
should he sustained and this appeal dis- 
missed 

The \ppeHanis must piw the Official 
Assignee his costs of this appeal The 
otliei Respondents, the firm of Raghu- 
natli l*)as Sew la l will |)<ix t lien own co^ts 
of tins appeal 

Rigiukdson, J — I agree. Tliesc pro- 
ceedings under sec f)6 of the Piesidenc> 
Towns Insol\eno\ Act were commenced 
bv notice of motion m bankruptcy served 
on the film of fiaghunath Das Kv\lal. of 
which the sole pioprieloi was Rain! il 
Paciusia, and on the ^Appellants' firm o( 
Mndhoiam Rnghumnll 

'Pile nh(d' pia\ed for was that the as- 
signment by I he insolvent firm of Smaj 
mull Mongalehand , dated 2nd March 
1921 , m fin our of Ramlal Paclnsia and 
the transfer by the latter on the 29th 
.Tune J921, of his right, title and interest 
under the assignment to the Appellants' 
film should he declaied fraudulent and 
void as against fho Official Assignee. 

The questions of procedure which have 
been raised lune been dealt with bv m\ 
Lord and I have nothing to add 

As against Ramlal Paetusia his own 
deposition taken under sec 36 of the 
Presidency Towns Insolvency Act is 
clearly admissible in evidence on these 
pioceedings and no other evidence need be 
considered 

It w T as said that the assignment of 2nd 
March in his favour was not a preference 
within the meaning of sec. 56 of the Act 
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because it was induced bv pressure put 
upon flic insolvent so tha* he was not a 
free agent in the matter The author- 
ities, such as Sharp v Jackson (3) show 
that the word “ preference ** imports and 
imohes freedom of choice and that no 
transfer which is not vol until i \ in the 
sense that it is a free act of the insolvent , 
is a |)iefciencc which imdei the 'Vet is fo 
be deemed fraudulent and void as against 
the Official Vssignee Bnf what did the 
pleasure amount to, which is said to have 
been exeicised in - flic piesent case? On 
lus own showing Ramlal Pachisia. knew 
at the time tliaf the insolvent film could 
ir t pay their debts lie admits tliaf he 
was fold wlmf fho position of the firm 
w.is Though the exact form which the 
siie^esfed piessuie took is not stated, T 
ma\ assume that it took the form of a 
lineal of legal proceedings Put in such 
rnmmsianoos such i tin eat is meimng- 
l< "s and I will not again quote the lan- 
guage of the MasUu of tin* Rolls, Sn 
i usage Jessel, in Lc pat 1c Hall (i) I 
agiee iwth inv Loid tliaf then* is no 
I a esMi i e shown heio which can be des- 
cribed as bond fide pleasure bv which the 
members of the insolvent firm were pre- 
vented Rom acting as Roe agents Tn 
the result, therefore, I agree with the 
learned Judge that the assignment, m 
l.tvour ot the Respondent firm by Ramlal 
Pachisia must be deemed to be fraudu- 
lent and void 

As to the Appellants’ firm, I will not 
dtnl with the facta again in detail We 
hn\e an assignment by the insolvent firm 
m favour of a creditor which is found to 
he a fraudulent preference. Here again, 
no evidence need be considered as against 
the members of the Appellant firm ex- 
cept their own depositions taken under 

tv t, B. 19 Oh. Div. 580 1578'. 

(3) L E. [1899 J A* 0,419. 
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Bee. 36. Confirming myself to those de- 
positions as they stand, I cannot imagine 
that any honest business man would 
have entered into ai serious transaction, 
involving the payment of a sum of 
Rs. 30,000, without making enquiries 
which as the learned Judge observed, 
these gentlemen deliberately abstained 
from making The learned Judge has 
^ found, and 1 am willing to concede, that 
the sum of Rs 30,000 was, in fact, paid 
bv a cheque which was cashed at Randal 
•Paclusu’s Rank Rut like the learned 
Judge, even though this cheque was 
handed over the counter of the Bank and 
cashed, I am still far from being con- 
vinced that the Appellant firm have 
brought themselves within the protec- 
tion of sub-see (2) of see 56 as persons 
making title in good faith and for valu- 
able consideration through or undei a 
creditor of the insolvent We weir rc- 
foired bv 1 ho learned Counsel to the defi- 
nition of ‘good faith which appears m 
cl (20) of see 3 of the (iencial Clauses 
Act of 1H07 It is (here said that “ u 
tiling si ia 11 be deemed to be done m good 
faith where it is in fact done honestly, 
whether it is done negligently or not M 
But clearly an appeal to that definition 
begs the whole question which is here m 
issue It is thus assumed that the tiling 
here was done honestly In my opinion, 
the Appellant firm, in the transaction 
with which we are concerned, did not act 
honestly or in good faith within the 
meaning of sec. 50, sub-sec (2). 

The result, therefore, is that T agree 
with my Lord that this appeal should be 
dismissed. 

Messrs. Khaitan & Co., Solicitors for 
the Appellants. 

Mr. J. N. Chatterjee and Mr. C. C . 
Bose, Solicitors for the Respondents, 

P. K. C. 
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0. 0 Ghose, J. Raja Hrmrniikalal 

Fanton, J. Singh Dko, Def end- 

1923, ant, Appellant, 

Heard, v. 

26, February. Fakir Chand Dutt 
Judgment, and ors., Plaintiffs, 

2, March. Respondents 

Comp? om me decnc u> mortgage suit— Decree, If 
may be executed without obtaining a decree absolute 
— Intention of parties— Waiver of pnvdege by 
mortgage ?. 

The mortgagor Defendant ran waive 
the advantage of the rule of law requir- 
ing a preliminary decree to be made final 
before execution can be levied 

Where upon an appeal ftom a prelimi- 
nary mortgage decnc , the parties com- 
promised and a deenn 9 for a smaller 
amount < atrynig a reduced rate of mteiest 
and payable m two years was made 
Held, on a con struct ion oi the 
decree — That the parties intended, that 
the mortgagee would be* competent to 
realise the amount by sale of the pro- 
perty immediately on the expiry oj the 
two ^cais. 

This was an appeal pieferml on the 
5th of August 1921 against the order of 
Babu Nahni Mohon Banerjee, Subordi- 
nate Judge of Zillab Bankura, dated the 
20th of July 1921. 

The facts of the case* and the argu- 
ments are fully stated in the judgment 
Dr. D N. Mitra and Babus Banhim 
Chander Mukherjee , Sukhamoy Chatter - 
jee and Hcmcndra Nath Sen for the Ap- 
pellant. 

Babus Bam Ch under Majumder and 
Nagendra Nath Ghose for the Respon- 
dent 


79 



622 THE CALCUTTA 

Raja Hemendiulal Si^gh Deo v. Fakir 

The Judgment of the Cotjkt was ns 
follow* * — 

Th ' Defendant 1 ^ the Appellant befoie 
ns and the farts, which have gi\en n^e 
lo tins appeal, slmClv minted, air ms Inl- 
low.s — On the 17th \pnl 1913, the Plain- 
tiffs obtained a preliminary decree in a 
moitgagc suit for ]Rs 1 ,08,964-9-5 ps 
against tlie Defendant in the Oouit of the 
Subordinate Judge of Bankura An np- 
ped was c irriod against the said decree to 
tins (unit, being appeal No 39 of 1911, 
by the Defendant, Baja Mahemhal.il 
Singh Deo This appeal came on loi 
hearing before Mi Justice Blotch ci and 
Mr Justice Shanisul Huda on -the 10th 
January 1918, when a petition was put m 
on behalf of both parties to the effect that 
it had been agreed between the parties 
that the Plaintiffs would get a donee lot 
Rs 70,000 inclusive of all costs and in- 
terest up to the said date, and that the 
sud amount would be paid bv (lie Defend- 
;> ♦, Tin jn Mahemhalal Singh Deo, within 
two wais thetejiom with interest at the 
late if IN 1-8-0 pel rent per annum till 
realisation, and that m default of payment 
within t lie said* pei lod of two years, the 
stud amount of R* 70,000 with intei cst 
at the said rale till realisation would he 
realised bv the sub* of the propel ties 
mentioned m tlie plaint. Thereupon it 
was ordered that the said petition should 
be filed as of iccoid and that the Defend- 
ant and the Plaintiffs should give effect to 
and he hound by the terms thereof The 
Plaintiffs wore not paid any portion o 1 
the moneys due to them under the decree 
of this Court, dated the 10th January 
19J8, within two yeais from that date, 
but it appears that one of the Plaintiffs, 
Pravag Chandra Dutt, died on the 26th 
Jaistha 1326 B. S., corresponding wjth 
the 9th June 1919, leaving him surviving 
his solis, Radha Raman Duit t Sham Sun- 
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der Dutt and Jalad Raran Dutt, as his 
heirs and legal representatives, and that 
the Defendant Raja Mahendralal Smgh 
Deo died on the 3rd December 1920, leav- 
ing him sm vjvmg his son Hemendralal 
Singh Deo as his heir and legal represen- 
tative On the 3rd June 1921, the Plain- 
tiffs applied for an order for the substitu- 
tion on the record of the heirs of the de- 
ceased Plaintiff and of the heir of the de- 
ceased Defendant The heir of the 
deceased Defendant, w T ho w'as sought to 
he substituted on the record, opposed the* 
application on the ground that it was 
barred by limit ition, but on tlie 20th of 
July 1921, the learned Subordinate Judge 
bv his order of that date held that having 
regard to the terms of the decree of this 
Court, winch finally disposed of the suit, 
instituted bv the Plaintiffs, there was 
no pending suit in which the nppbeat'on 
for substitution of the hens of the de- 
ceased Plaintiff and of the bo»r of the de- 
ceased Defendant was enPu tamable The 
learned Subordinate Judge furtbei held 
Jhat the PI untiffs might execute the de- 
cree bv making proper substitution in an 
application for execution of the deoiee 
Thereupon the Plaintiffs applied for exe- 
cution of the decree in question and it 
was ordered on that application that after 
the neeessarv substitutions had been 
made, notices should issue und c r Or 21, 
r 22 of the Code of Civil Procedure, 
Against the list mentioned order the 
Appeal No. 222 has been preferred while 
against the older previously referred to, 
Appeal No 223 lias been preferred. 
There is also a connected rule, being Rule 
No. 539 of 1921. under wdnch further pro- 
ceeding# have been staved. 0» behalf 
of the Appellant it has been contended 
before us that the decree made on the 
10th January 1918 by Mir. Justice 
Fletcher and Mr, Justice Shamsul Huda 
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was in substance and in form a prelimi- 
nary decree in a mortgage suit and that 
a final decree had still to be made m the 
suit before the Plaintiffs could realise 
the moneys due to them by the sale of the 
properties mentioned in the plaint and 
that inasmuch as the deceased Plaintiff's 
hens had not been biought on te/ord 
within a period of six months fiom the 
date of the death (that being the period 
under the Limitation Act bofoie the last 
amendment) and the deceased Defend- 
ant’s hen had not been brought on 1 coord 
within tluee months fiom the date of the 
death (that being the peiiod under the 
piesent Limitation Act) tic* Plaintiffs’ 
icmedios, if am\ weie barred It is 
aigucd that assuming that a final decree 
bad to be made, if the heir of the sole 
judgment dehtoi was not hi ought on the 
record within the time limited by law, 
Or. 22, l \ of the Code of (’nil Piomluro 
applies and the mortgage suit abates 
and in suppoit thereof lefeicnce is made 
to the case of Bhulnath v fiaxht Bhutan 
(D Our attention bus also been invited 
to* the case of Dahoju Suhbarayudu \ 
Miixti Hu mad (Mu (2) as to the effect of 
the deceased Plaintiff’s heirs not having 
been brought on the record within the 
time limited by law It is further argued 
that if the application of the 3rd June 
1921, relerred to above, is treated as an 
application for execution of the decree, 
then time ran from the date of the decree 
made by this Court and not from the ex- 
piration of two years from that date and 
in support thereof the judgment of their 
Lordships of the Judicial Committee m 
the case of Sachindranath Ray v Maha - 
raj Bahadur Singh (3) was referred to, 

(1) 25 0. W. N. 695 ■ 8. Ci *3 0. L. ,T 115 

< 19201 . 

12) I T> R. 45 Ma4. Bit <1&3P. 

13) L. R. 48 I A, 385.- 8. e. I, L. R. 4ft Cal. 

208 j 26 0. W. N, 858 (1981)* 


Ohand Dutt. \ 

the contention being that the application 
was baired under the three v\ jits’ Ale. 
A furthei point was taken on behalf* of 
the Appellant that having icgai d to the 
language oi see 15 of the Indian Con- 
tract Act, one Plaintiff Inning died and 
his heirs not haung been substituted, the 
entile suit bad abated On behalf ol the 
HosjKUidetil it has been aigued that the 
decree matle by this Couit on the l()th 
Januaiy 19 1H, was in no sense u pieh- 
mmaiy decree m a moitgage suit as con- 
templated b\ ()i 31, v 4 of the Code of 
Civil Proeedme, it was in no Hrnso a 
conditional decieo and that 1 1 so lulo that 
the decicc hnhlei in a mortgage suit 
ought not to he oidinaiilv nlloAvd without 
previous rotio' to the |udgm( v nt -debtor 
to take out execution on [lie allegation 
that the cuiulition or contingency his 
been fulfilled wa s excluded m this ease 
by the consent of the } unties It was 
further contended that Jming regard to 
the teims of the compromme decice and 
having regard to the piovisions of Oi 22, 
r. 12, C. P 0 , it was unnecessary m 
execution pioceedings to apply foi sub- 
stitution of the lions of the deceased 
Plaintiff and of the deceased Defendant 
and that it was open to the Plaintiffs to 
proceed to le\y execution immediately on 
the* expiration of two years from the date 
of the compromise decree 

The question really depends upon the 
view which may be taken of the nature 
of the decieo made by this Court on the 
10th Januaiy 1918 .If it was merely a 
preliminary decree lin a mortgage suit, 
then obviously it follows that before exe- 
cution could be levied, an order under 
Or, 34, r. 5, C P 0., making the preli- 
minary deciee final had to be obtained 
and in that view of the matter the Plain- 
tiff would no doubt be in considerable 
Culty, having regard to the events 
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which had happened. If, however, the 
ingredients of a preliminary decree in a 
mortgage suit are absent from the com- 
promise decree in this case, if for <he con- 
sideration of a reduction of interest from 
12 per cent to 4} per cent, and of the 
principal and inteiest from Rs. 1,40,758 
to Its. 70,000 and for the further consi- 
deration of an unusual extension of the 
period of grace from six months to two 
years for the i e-payment of the principal 
and interest due on the mortgage bond, 
the Defendant chose to waive the advin- 
lago of the rule of law requiring pich- 
mmaty decires to be made final bctoic 
execution could be levied, then docs 
it he in the mouth of the pie- 
sent Appellant to aiguc that, with- 
out moie, the compromise decree is 
incapable of execution 9 Wo ate of opi- 
nion that the intention of the parties, as 
far as the same can he gathered from the 
compromise decree, was that immediate- 
ly on the expiration of two years fiom the 
date of the decree, the 14 am tiffs would be 
competent to realize the moneys due to 
them by the sale of the properties men- 
tioned in the plajnt If that is so, it fol- 
lows that under the provisions of Or 22, 
r 12, C. 1\ C , it was unnecessary to 
apply in the suit, which had come to an 
end, for substitution of the heirs ot the 
Plaintiff and of the deceased Defend* nt 
and we think that the orders passed by 
the Subordinate Judge on the 20th July 
1921, allowing the execution to proceed 
cannot be seriously objected to. In this 
view r of the matter, it becomes unneces- 
sary for us to discuss at any length the 
questions raised in the elaborate argu- 
ment on behalf of) thci Appellant. We 
will content ourselves by remarking that 
in the special circumstances of this case 
the question of limitation in the form in 
which it w r as raised in the case in Sachin* 


Ohand Durr. 

dranath Bay v Maharaj Bahadur Sinqh 
(3) has no application. 

The result, therefore, is that these ap- 
peals fail and must be dismissed with 
costs, which wo assess at 5 gold mohurs 
m each appeal 

The nile also fails and is accordingly 
discharged 

Tlie records w^ll be returned to the 
lowei Court without delav. 

n a 


[CIVIL APPELLATE JURISDICTION 1 
Appeal from Appellate Degree 
N o. 1275 of 1918. 

Cham anya Krishna 
Mandal, Plaintiff, 
Appellant, 
v. 

Sandhyam\ni Dast and 
ors.. Defendants, 
Respondents 

Suit fo) poHM’aifon by )ntvchaxei from co-bham — 
Co-s/uti er'tt possesion, if and when mat/ he adverse. 

Where for 15 years before suit A , a ro- 
s'narer f ceased to live in the holduuj and 
for these 15 years B , the other co-sharer , 
Kept the holdinq m her name paying 
tenU and taxes and was in sole or exclu- 
sive possession thereof openly and to the 
knowledge of the first co-sharer: 

Held — That B's possession bcinq in 
assertion of a dear intention to ter- 
minate the co-tcnancy and in open asser- 
tion of a hostile title to the knowtedqe 
of 1 , a suit for possession by the pur- 
chaser from A iras rightly dismissed. 

Aibnknussa Ban v . SiiEikh Isuf (D 
and Narendka Bhusan v. Jogendra 
Nath (3) referred to - 

13) L. R. 4S I. A. 335 • 9 . c. TJL » R. 49 Oal 
203 , 20 O W. W *68 (1921X 

(1) 16 0. W N, 849 (19121 

UP *40 C W, N* 1268 (1916X 


Teunon, J. 
Newbould, J. 
1920, 

6, July 
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This was an appeal against the decree 
of Babu Sarut Chandra Ghosh, Subordi- 
nate Judge, 3rd Court of Zillali Mymen- 
singh, dated the 13th of Mav 1916, re- 
versing the deciee of Babu Anuita Lai 
Mukerjee, Munsif, 2nd Court at Tail- 
gail, dated the 30th of Apul 1917 

The facts oi the case will appear fiom 
the judgment 

Z>/ S'm rajf t ('ihaml'm Bawl ;ai{<l Habit 
Mulunda Behan MalhL foi the Appel- 
lant* 

Baba .s* Satat Chandra liaij ('hoiitlhunj 
and Itaimjaii Carla t Jor the B-espon- 
dont hi 

The Judgment of run (\u rt was as 
iollows . — 

Tins appeal arises out ol a suit hiought 
h\ the Plaintiff to lecovei possession of 
an 8 annas shaie of a ceitain holding on 
establishment of his } title fheiefo r Tlie 
holding m suit, it appeals, originally be- 
longed to one Sital Sital died some U) 
before and thereupon the holding 
descended to Ins sons one Ifni an and 
one Naram Nata-in and TFaran li\ed 
jointly until the death of Naiam some 
25 to 36 ycais hefoie suit Naiam died 
leaving a widow named Bamani who has 
a daughtei Unia Rundan who again has 
two sons They are Defendants Nos. 17 
to 20 m this suit, Ilarun died 20 years 
before suit leaving a widow Samlhya- 
mani who is Defendant No 1. The 
findings arc that after the death of 
Naram the two branches of the lamil> 
tad after the death of Uaran the two 
widows lived jointly until at a time not 
less than 15 years before the suit the 
widow of Narain, i.c., Defendant No 17 
became a VaisJmavi. left home of Sital, 
Uaran and Narain and tboieuftci lived 
[either on alms or m the house of her 
son-in-law, the husband of the daughter 


AM AN I DAk. 

of Uma Sundan, the Defendant No 18 
The Plaintiff m the suit is a purchaser 
hom Defendant Nos 17, 18, 19 and 20; 
but for the puipose of the piesent suit 
flu 4 purchase is ol importance only as 
fiom the widow the Defendant No. 17, 
f he other Defendhnts having no vested 
inlet esi in the ptoperty The q/uestion 
belore Hie Subordinate Judge w*as, as the 
question hefoie us m this appeal is, whe- 
thei the title oi the widow and, there- 
foio, outlie IM.unlifl was barred by opeti 
assertion of hostile title to the knowledge 
of the widow and the Plaintiff for more 
ih, in twelve- years hefoie suit. The 
findings of tact at which the Suboidmate 
Judge has arrived is that the widow 
Barnaul became a Vmslnvvi not less 
Ilian 15 Veais l bebue ^ml, that Paving 
become a Vaislmavj she lett, hei husband's 
house and lived thrieaftei hv begging or 
m the house of hoi son-in-law The 
holding remamed»hrst in the name of her 
husband’s btofhei Uaran and after bis 
death in the name of Ilarun's widow 
who alone paid icnts and trxos Foi the 
15 years preceding suit the widow 
Barnaul paid no .visit to hei former ] ionic 
or to the widow of Haran and did not 
paiticipato m the piofits of the piopeity 
For these 15 yeais Defendant No 1 was 
in sole or exclusive possession openly 
and to the knowledge of the widow 
Barnaul. Fiom these Lets the learned 
Ruboidmate Judge has drawn the con- 
clusion that Defendant' No 15s 1 posses- 
sion was m asVition of a clear intention 
to teimmale the co-tenancy, and in open 
assertion of a hostile title to the know- 
ledge of the Defendant No 17 Wo are 
not, we think, entitled to say that on the 
facts which he has found the learned 
Subordinate Judge was not competent to 
draw this inference in law; and in that 
connection we may lefer to the cases of 
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Ayencnussa Bibi v Sheikh Isuf CO, 
Lake Nath Stvyh v Dhakeshwar Pro- 
sad (2) and Narendra Bhnsan \ Joqemdra 
Nath C,i) In this view, this appeal fails 
and must be dismissed \uth costs. 

S. C C. 


[CRIMINAL APPELLATE JURISDICTION.] 
AtP. No. 4oO of 1922. 


Nbwbould, J. 
SUHRAWARDY, J, 
1922, 

7, December. 


Bjlas Chandra 
Banerjee, 
Appellant, 
v. 

The King-Emperor. 


Criminal Prorata re Code (Act V of 1893), sec. 
235, joint trad fw flanges (indorsees 218 and 1(77 A , 
India tt Penal Code ( Act XLV of 1800), for fram- 
ing tnconect records and fat situation of accounts* 
faJaUftf of—fjuestton pvt to the Judge by the jury 
not in open Coiot but m cha mhct , how Jar an ille- 
t/idity and ntiat* s trial — Cnminal Procedure Co<t< 
(Ait V of 1808), see Hh>, duhf oj Judge to yuention 
ptty to ascertain tcrdici on rath charge* 

9 

.1 prostitute, who by a registered deed 
of i I 1 ft had given most o t her properties 
to a certain person ^ (bed and a Sub- 
Inspector of Police took charge of the 
properties. The Sub-Inspector Misap- 
propriated some ornaments and changed 
thi entries he had made m the Police 
General Diary regarding the said pro- 
pi rties and inserted fresh pages showing 
that the property was never taken to the 
Thana Hr was accordingly tried for 
criminal misappropriation, for criminal 
breach oj trust under sec . i09, for fram- 
ing incorrect records unde, j see . 218, and 
for falsification of accounts under sec. 
477 A, J . P. C., and he was convicted of 
offences punishable under secs . 21S and 
477 A : 


Held — That all the charges being in 


(11 16 0 W. N, 849(1912*. 
(2) 20 0. W, N. 61 (1914}. 
'$1 20 0. W. N 1268 11916; 


i elation to acts which were so connected 
together as io form one transaction , they 
could be legally joined and tried at one 
Inal The facts constituting the falsifica- 
tion of records fell under two separate 
definitions of the law and the accused 
could be jointly charged and ined at one 
tnal for these offences under sec 235, Or. 
P C. 

Where the jury after rctinnq to const- 
dn their verdict saw the Judge in his 
chamber for direction on certain points of 
law and asked him Kmc question on a point 
of law , and the Judge with the jury went 
mlo the Court room, where , in the 
jntsouc of the pleadirs , certain ques- 
Inni s* were put by the jury and the u",s- 
u < is (fiten by the fudge inn n corded 

Held — Thai the fad that one question 
uas jnif to the fudije not m oper Court 
a as no more than an irregularity and dal 
not vitiate the trial 

U here the verdict was “ not guilty ’ 
under secs 409 and 103, but “guilty" 
und( r secs. 218 and 177 A . 

Held *-That that was a sufficiently 
(bar verdict The jury in re rightly 
talon by tht ludqe to mean that they ae- 
ymtUd the accused on all charges under 
sir 409 and the charge under sec 103 , /. 
C C , and there was no necessity for any 
question to ascertain what their verdict 
was 

This 5 wajsi an appeal prefeired on the 
Nth September 1922 against an older of 
I lie Additional Sessions Judge, Mymen- 
Mngh (I) Vaughan Stevens, Esq), eon- 
Meting the Appellant under secs 477A 
and 218, I V 0. and sentencing him to 
undergo rigorous imprisonment for 12 
months under each of the sections, sen- 
tences to run concurrently. 

The facts of the case will appear from 
the judgment. 
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Bobus Monmatha Nath Mukherjee and 
Benoy Kumar Ghosh for the Appellant. 

Mr, On for the Crown. 

The Judgment of titk Court was as 
follows : — 

The Appellant has been convicted of 
offences punishable undei ^ees 477A and 
218, I. V, C , and sentenced to 12 months’ 
rigorous imprisonment fm each offence, 
the sentences to run eoncmrentlv 

The Appellant was put on bis trial on 
several charges, and it is contended that 
the 1 1 ini is bad loi nns|oindei of charges 
In ordatf to undei stand this contention 
and the nature of the charges, the follow- 
ing facts nun he shortly stated ' — The 
accused was the Hub-Inspector in 
charge of the Netrokona Police Htation. 
On the 7th Fcbiuaiv last a prostitute 
named Kamini died in Wtiokona town at 
2 P w , m the uiteinoon She had exe- 
cuted a. legisieied deed (f gift coveung 
most ol her prop* a ties to one Purna. 
The case lor the pios^cutum is f hat on her 
death the Hub-Insixvlor took charge of 
the pioperties left hv Kanurfi and re- 
moved them to the Thana shortlv after 
her death. A telegram was sent to Purna 
who was 17 miles awav and he came to 
the Thana on the morning of the 8th 
between 10 and II That evening lie 
took away the piopeities claimed by him 
except three specific ornaments, a gold 
gopaliar , a pair of gold amnia , and silver 
rates, which were retained by the Sub- 
Inspector. Entries had been made m the 
Pol tv (tenoral Diary reeoidmg that this 
propel ty ol (Kamini had been taken 
charge of, but the pages containing those 
entries were torn out and fresh pages 
were written from which it will appear 
that the property was never taken to the 
Thana and that it was made over to Purna 
at 10 p.m., on the 7th February. 


On these allegations, the accused was 
chaiged, firstly, with having committed 
criminal misappropriation of the three or- 
nament belonging to Kamini wdiich had 
not been delivered to Purna He was, 
secondly, charged with having framed the 
lecoid in a manner which lie knew 7 to be 
incorrect, namely, the entry No. 178 
which i elated to the delivery of Kamini *s 
property to Purna He was, thirdly, 
charm d under sec 1 77 A with having 
dost loved the original (‘nines m the 
General Diarj and with having alteied the 
enliv No 173 already icfened to. Fur- 
Ihei ih(‘?c were thiee charges of crimi- 
nal bieacli of fund hv a public servant 
punishable under see 400, the first relat- 
ing to the propel tics left by Kamini and 
not covered hv the deed of gift m favour 
of Pinna, the second relating to the 
three specific ornaments already men- 
tioned and the thud leh.ting to the pro- 
pel tics mentioned in the deed of gift. 

It is contended that the offence 
deseuhed ns punishable under sec. 218 
differs from the offence chaiged as punish- 
able under sec 477A, I P ( ( Naturally 
theie must he some difference in the 
chaiges as the facts are set out so as to 
make different sections applicable. In 
The former of these ohaigcs, the charge 
relates to the framing of the record in a 
manner known to be incorrect using the 
actual wouls of (he section. In the 
cliaige under see 477A the words of the 
section are again used and the accused is 
chaiged with •having destroyed certain 
cut lies in the original pt,gcs and also 
having altered one entry. We think that 
as legards these charges thoy fall under 
two separate definitions of the law and 
the accused can bo jointly charged and 
fued at one trial foi these offences 
under sec. 235. We also think that the 
joinder of tfie other charges is covered by 
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the pnn moms of that .section All the 
chillies 1 elate to acts which are so con- 
nected together as to fonn one transac- 
tion The charge of cununal misappro- 
priation relating to the same articles as 
the charge of criminal bleach of tmst hv 
a public seivant and the otlier chaigos of 
ciimmal bleach of trust m lespec t of the 
property covered bv the deed of mlt and 
those not covered b\ t I k* dual of gift 
could he lug.llv |ouu'd and trad at one 
trial 

It n aKo contended lh.it ton * has been 
misdirection in stating to the pnv what 
was the d (donee set up hy the accused 
The accused was defended and he made a 
statement in Court Tn that statement 
the main line of defence was that he had 
several enemies and they had conspired 
to get him into trouble But in Ins de- 
fence* no answer was given to the specific 
allegations 1 hat wine made against him 
is theieloie not clear what lus actual 
defence wa* on the |>omhs where theie 
has been said to he misdn eetion Wi' 
find that dm mg the oomse of his sum- 
ming up the learned Judge made a mis- 
take as regards n certain date and was 
correefed hv the learned pleader foi the 
defence and lie admitted his error We 
cannot understand if he had misdirected 
the jury as is now' alleged that mistake 
should not have been corrected then and 
there. We are not satisfied there was 
any misdirection in this respect 

The other points taken in this appeal 
are based on an affidavit that has been 
filed by one of the pleaders who appeared 
on behalf of the Appellant at the Sessions 
tnal It appears that after the jury had 
retired to consider their verdict they 
wished for further direction on certain 
points of law. They were first seen by 
tbe Judge in his piivate chamber and 
tiftfey there asked him one question on a 


Emperor. 

point of law. The Judge then sentlfor 
the pleaders and on then arrival they* 
pointed out to him that further direc- 
tions to the pity should he made in open* 
Court The Judge and the |ury then 
went mfo the Court room and certain 
questions which were put bv V e |urv 
and the answers given bv the Judge were 
dulv recorded We bold that this fact 
that one question was put to the Judge 
lmf m open (hint was no more than an 
megulfiiitv and did not vitiate the tnal 
It is tuithei contended lhat the Judge 
did not comply with the provisions of 
sec 303, (Jr V C , since he did not ask the 
jin \ questions to ascertain what then ver- 
dict was on the three charges under s. c 
JOT T P 0 The verdict of the |iny as 
recorded is “ not guilt v ” under sees *100 
and J0J, but “ guilty M under se s 218 
nui 177A Thai seem-, to us ;i sufficienth 
clear verdict The pirv were taken hv 
the Judge and i mirth taken to mean that 
thov .leqmtted the ac( list'd on all rh-vges 
nudci sec 109 and tie* elruge mulei hoc 

10 J, T V C and there was no necessity 
< 

loi any question to asceitain what their 
verdict wa^ It rs said m the affidavit 
that the learned Judge asked tire jury 
some questions as to their reasons and 
ihev gav'* some answers which have not 
been i eeoided Tins lias boon denied hy 
tlh' learned Judge and we must accept his 
statement It is pointed out to us that 
in the judgment passed by the Judge 
alto the verdict was loemded le has 
given the reasons of the jury for their 
'ci diet, and that this indicates that the 
statement in the affidavit is correct We 
are unable to accept this contention 
The Judge remarks that the jury found 
the accused not guilty on charges under 
sees 409 and 403, I P C , holding 
clearly that it is not possible to accept the 
evidence as to the particular way in which 
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the itemrf of property were disposed of by 
the accused. To us the words used by 
*the Judge indicate that he h not repeat- 
ing \vHat he has heard from the jury but 
is stating what he believes to have been 
.the motive which actuated them. 

We hold therefore that there are no 
grounds for interfering with the verdict 
of the jury and dismiss this appeal. 

J. N. It. Appeal dismissed. 

PRIVY COUNCIL. 

[Appeal from Bengal ] 

Lord Atkinson. Srimati Sarat- 

Lord Sumner. komari Dasi, 

Lord Carson. Appellant, 

Mr. Amkkr Ali. v . 

1922, Amcjllyadhan 

Heard, November. KuNDU and ors., 
Judgment, 1, December. Respondents. 

Pmdftjm^hin hdy, omwartiw on behalf of \ 
alleged to hen e been wade With nit authority - Onus 
to prove ( ohm nt an l knowledge*— Consent it proved, 
because in nereis who det tut it found unreliable — 
Cirmnistantud tvt lenc* — Flemings rtspouad ihty in 
regard to compromixe' by pm danwa'mi lady — 
Jdcadei’n t oi tho) ity to co npt o suit. * 

The principle that those who rely upon 
deeds and powers executed by purda 
nashm ladies should satisfy the Court 
that they had betn explained to and wen 
understood by them applies to agree- 
ments to compromise litigation , though 
it may be sufficient m such a case to 
show that the general result of the com- 
promise , as distinct from the details and 
legal technicalities involved, was under- 
stood by her and that disinterested and 
competent persons with a fair under- 
standing of the whole matter advised her 
to execute it. 

Tacoordeen Tewarry v . Nawab Syed 
A u Hossein Khan (2), Shambati Koeri 

( 2 i L. R. 1 I A. 193 at p. 206 , 13 B. L* R. 

427 j 21 W, R« 340 ( 1374 ). 


v. Jaoo Bibi (3) and Sunitabala Debi v. 
Dhara Sundari Debi CBowdhuraki (4) 
relied on . 

Where m a suit by a purdanashm lady 
to set aside a compromise entered into 
on her behalf, as having been made without 
her authority , no evidence was given of the 
affirmative proposition that the compro- 
mise was made and entered into with the 
knowledge and consent of the lady, and it 
was denied by the lady and her w%U 
nesses, but 9 the High Court uphold the 
compromise because the depositions of 
the lady and her witnesses were in its 
opinion unreliable ' 

Held — That an affirmative proposition 
is not established by shoicinq that the 
evidence of witnesses who depose to a 
contradictory negative proposition is not 
reliable . 

Duty of a pleader acting for a purda- 
nashin lady, when a compromise is pro- 
posed to be made on her behalf , indicated . 

A vakalatnama authorising a vakil tb 
argue the ease, to inspect the records , exe- 
cute documents and deposit and withdraw 
monies and do all such other aols, the 
same to be accept cd m and ratified as acts 
done by her, does not give the vakil autho- 
rity to compromise the suit . 

This was an appeal from a judgment 
and decree of the High Court in Bengal, 
dated the 27th February 1920, wrhich re- 
versed a judgment, and decree of the 
Court of the Additional Subordinate 
Judge of Howrah, dated the 17th April 
1919. 

The facts which are fully set out m 
the judgment of the Board may be 
shortly stated as follows : — 

tZ) L. R. 29 1. 4.281*3. 0.6 0, W. N. 632 
(1903V 

(4) L. B. 46 I v A. S7$ i i. c, I. L A 47 0*1 

iso ; 34 a mmm 

m 
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In 1913 the Appellant purchased from 
Dharma Das Kundu some 7 bighas of 

land. 

In the following vear Dharma Das died 
and his heirs denied the Appellant’s 
right to the property. The latter ac- 
cordingly filed a suit to have her title 
declared and was granted a decree by the 
Subordinate Court From that decree 
an appeal was made to the High Court 
(Fletcher and Richardson, JJ.) and 
during the hearing thereof .a compromise 
was alleged to have been entered into on 
the 7th July 1914 in accordance with 
which the appeal was decided. 

On being informed of the compromise 
the Appellant who was a purdanashin lad y 
alleged that had been made without 
her knowledge or consent, and filed the 
present suit asking foi a declaration that 
the said compromise was void and in* 
operative as against her 

The smt was tried bv the Additional 
Subordinate Judge of Howrah who ac- 
cepted the Appellant's evidence and 
passed a decree mj*her favour directing 
the cancellation of the deed of coni pi >- 
mise. 

The Respondents appealed from that 
decree to the High Court in Bengal 
(Richardson and Hnda, JJ ), who re- 
versed the decree of the lower Court and 
held that the compromise was binding 
on the Appellant. 

From this decree the Appellant ap- 
pealed to His Majesty m Council 

Messrs . DeGruyther , K. C. and B. 
Dube for the Appellant contended that 
the strongest and most satisfactory proof 
ought t-o he given that the transaction 
was fully understood and approved of bv 
the Appellant , and submitted that the 
Respondent had failed to discharge the 
onus upon him. 


They referred to Sajjad Hits sain v. 
Wazir Alt Khan ( 5 ) 

Mr. A Majid for the Respondent s.~ 
The onus is on the Appellant to show 
that she did not consent to the compro- 
mise [Kali Bakhsh Singh v. Ram 
Gopal Singh (6), Sunitabala Debt v. 
Dhara Sundan Debi Chowdhuram (4) 
and Bhui Nath Sircar v. Ram Lai Sir- 
car (7)]. 

The amount payable by the Respon- 
dent under the compromise w.is paid into 
Court. c 

The Appellant has appropriated part of 
this sum to furnish security for her costa 
of this appeal, and bv so doing has ad- 
mitted that she is willing to accept the 
amount m Court as satisfaction of her 
claim 

Their Lordships’ Judgment was deli- 
vered by 

Lord Ai kin son — This is an appeal 
fiom a judgment and decree, dated the 
‘27th Fcbiuary 1920, of the High Court 
of^ Judicature at Fort William in Bengal 
which reversed a judgment and decree, 
dated the 17th April 1919, of the Addi- 
tional Subordinate Judge of Howrah. 
The mam question for determination bv 
the Board is whether or not the compro- 
mise of a certain suit instituted by the 
Appellant to recover possession of certain 
lands theretofore purchased bv her from 
one Dharma Das Kundu, since deceased, 
purporting to have been made and en- 
tered into on the 7th February 1917, had 
m fact been so made and entered with 
her full knowledge and consent or the 
(4) L. R. 46 I. A. 272 : «. c. I. T,. R. 47 Cft*. 

195 ( ‘MOWN °97 (19191. 

(«) L R. 29 I A lAflftfcp 160: •. C. 16 0. 

W N 8*9 19!2>. 

m L. R, 41 I. A. 28 : «. 0. I. h. R. 86 All. 

81 * 18 0. W. H. 282 (1818V 
(7) 6 0* W, V. 82(18001. 
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contrary. The Appellant is a purda - 
imshin lady aged about 43 vears She 
has two eons, Hainan and Srish, the 
latter of wdiom appears to be competent 
to some extent to transect, business, and 
two brothers named Satish, about 47 
years of age, and the other, Sailadhar, 
who is younger. She can write and read 
in Bengali, can sign her name, and hom 
her evidence, would appear to be a person 
of some intelligence The trial Jucfae 
found on the evidence befoie him mat 
this compromise was not mttde and en- 
tered into w r ith the knowledge and con- 
sent of the Appellant Tho Appellate 
tribunal found on the evidence the affirm- 
ative proposition that it was .-o made, 
though that proposition was denied by 
the Appellant and not proved directly by 
any document or by any witness Their 
Lordships aie not lor the reasons to be 
stated hereatter able to take the view of 
the evidence upon this point which com- 
mended itself to the Appellate Court 
They think this latter view was erroneouB 
and incline to think that this was due to 
tho fact that the two learned Judges, 
Richardson and Shamsul Iluda, dealt with 
the case without keeping sufficiently 
before their minds that an affirmative pro- 
position is not established by showing th it 
the evidence of witnesses who depose to a 
contradictory negative proposition is not 
reliable. The piopcsdion that the Ap- 
pellant consented to the compromise 
entered into is an affirmative pro- 
position. She and one of her brothers 
practically deny that she ever con- 
sented to it. No witness gives direct 
and positive evidence that she did 
consent to it. Yet these learned Judges 
.consider that as the circumstantial evi- 
dence ]given m the case would go to show 
that the evidence of the Appellant and her 
brother on this point was not reliable. 


they are therefore entitled to hold the 
affirmative proposition that she did give 
her consent to the compromise was prov- 
ed. Of course, if there was a conflict of 
evidence on this point, some witnesses 
asseiting that the Appellant did consent 
to this compromise, some the contrary, it 
w r ould be perfectly legitimate to take into 
consideration the cucmnstantial evidence 
with a view’ to show’ that evidence of the 
first class of witness was true and that of 
the second false. But on tins case, as 
will presently be show'll, there is no con- 
flict of evidence of this land The facts 
of the case may he shortlv stated as fol- 
kow T /s. . 

On the 15ih November 1913, the Ap- 
pellant bought fu>m the said Dharma 
Das Kundu certain land for the sum of 
Rs. 9,51)0. He died on the Gth of Febru- 
ary following. II o left three sons and 
three grandsons him surviving who are all 
Respondents in this appeal. The Ap-* 
pellant did not get possession of the land 
she purchased, and on the 11th July 1914, 
she instituted against the above-men- 
tioned sons and grandsons of Dharma Daa 
Kundu a suit lor a declaration of her title 
to the land purchased and for the re- 
covery of the possession thereof. The 
eldest son of the deceased, Amullyadhan, 
and the three grandsons denied her claim 
and contested the validity of the sale, but 
the tw T o younger of the vendor’s sous filed 
a written statement admitting that her 
claim was ]ust and well-founded. The 
Subordinate Judge of # Howrah who tried 
the case made on the 23rd August 1935, a 
decree allowing the Appellant's claim with 
mesne profits and costs. Prom that de- 
cree the eldest son Amullyadhan and the 
three grandsons of the deceased appeal^ 
to the High Court at Fort William m 
Bengal. The Appellant executed «* 
power-of -attorn ay appointing several per- 
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amongst others her vakils to argue hci case , 
to inspect the records, execute documents 
and deposit and withdraw monies and dr 
all such other acts, the flame to he ac- 
cepted and ratified as acts done by her 
Tt has Wn well-established and is not. 
as their Lordships understand, question- 
ed in tin* case, that a vakil appointed 
under such a power-of-attorne> as this i~ 
not endowed with power or authontv to 
compromise the suit he is thus retame 1 
to argue The appeal came on in the 
High Court before Fletcher and Richard- 
son, JJ , on the fith February 1917 One 
Babu Haradhan Chatterjee appeared as 
vakil for tlie Respondents, and the Ap- 
pellant appears to have been represented 
in addition to vakil Probodh Kumar Das 
by a well-known barrister, Mr B. Chakra- 
varti. After the heanng had proceeded 
for some time the learned Judges suggest- 
ed that the appe&l might well be compro- 
mised. The Appellant’s vakil at this 
juncture desired to consult, her Counsel, 
Mr. Chakravarti, ^but that gentleman’s 
attendance could not be procured, appar- 
ently because he was engaged in another 
Court*. The vakil then asked for time to 
consider the suggestion made, and in 
compliance with that request the terms 
of the compromise were embodied in the 
following document, written m English 
which was on the 7th February 1917, 
signed by the vakils of both parties and 
duly filed m Court. It ran thus 

It may be ordered by consent that Defend- 
ant No. 1, Amullyadhan Kundu, do pav to 
the Plata tiff, Saratkumari Daai, Rs. 13,500 
(thirteen thousand and five hundred only) 
within 22nd February, 1917. On such pay- 
ment being tendered and deposited in this 
Honourable Hurh Court to the credit of the 
taid Saratkumari Dasi on the said date, the 
Plaintiff, the said Saratkumari Dasi, do oon- 
tsev to the Defendant No 1, the said Amub 


lyadhan Kumlu. at the Defendant No I'm 
cost, the property m dispute in this anneal, 
'ree from all encumbrances, if any, created 
by the Plaintiff since the purchase of the 
iaid propei tv by her on the 15th November 
5 913, and subject to all encumbrances exist 
mg* before the data of purchase bv the Plain- 
tiff (Sm Saratkumari Dasi) If such pay- 
ment be not tendered within 22nd February, 
1917, the appeal stands dismissed with 
costs 

It is not pretended that the effect of 
•his document was ever explained to the 
Appellant by her vakil or by any other 
person. She never signed it, or a copv 
of it, or any document which would show 
that she was acquainted with its existence, 
contents or effect. It is written in the 
English language, which neither the ladv 
nor her vakil understands. She posi- 
tively swears that she never authorized a 
compromise of her suit lo be entered into, 
and, aR will presently be shown, when she 
ultimately was informed that this had 
been done her conduct and action were 
much more like that of a woman who felt 
that her confidence had been betrayed, 
afid hen* interests sacrificed, than that of 
one who was struggling to break a uar- 
gain made on her behalf of the nature of 
which she w r as well aw*are and of which 
she at first approved 

Being a purdanashin lady she appar- 
ently authorised her brother Satish 
Chandra to attend the Court in which her 
action was about to be heard and look 
after the proceedings in the suit, but ns 
will presently be shown there is no evi- 
dence to establish that she either ex- 
pressly or impliedly clothed him with 
plenary authority to compromise, on her 
behalf, this suit which she had instituted 
to recover possession of the land she had 
purchased. 

On the 21st February 1917, the prin- 
cipal Defendant, the eldest son of the 
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vendor, tendered to the Appellant’s vakil, 
Babu Probodh Kumar Das, tlie mm men- 
tioned in the document of compromise, 
Rs. 13,500 He refused to receive it 
The matter was brought before the High 
Court on tho following day, the 22nd 
February 1017, when it was bv that 
Court ordered that tho money should be 
brought into Court. This ha* been done 
On this same day, the 22nd February 
1917, she states in her evidence that she 
first heard of the compromise of her suit 
In her evidence m the present suit she 
gives the following account of the way in 
which she came to know of it She 
says : “My brother Satish net having 
come to mv house for 15 or 1G days I sent 
for him through my son Srisk He came 
to see me on the 10th Faigun 1323 {i.e , 
the 22nd February 1917). I having in- 
quired of him about the case, he said that 
the case had been compromised On 
hearing that news f had a quairci with 
my brother. After that I filed through 
my son petition to the High Court for 
setting aside the compromise ” She adds 
“ Since the quarrel with my brother he 
did not come to my hou:e I would suffer 
loss if I made the compromise for 
Rs 13,500 because Rs. 17,000 or 
Rs. 18,000 have been spent by me on ac- 
count of the purchase of the land and 
litigation expenses.” 

On the 28th March 1017. one month 
and six days nft'r she had as she wears, 
first heard of the compromise she took 
the proceedings indicated in the fore- 
going passage of her evidence. She had 
fin application made to the HiVh Court 
for a review' of the proceedings in the suit 
in which the compromise had been enter- 
ed into, with the view of having the latter 
set aside on the ground that it had been 
entered into without her authority cr 
consent. This application was, on the 


11th May 1917, for some reason not fully 
explained, refused. Whereupon the Ap- 
pellant on Ihe 25th July 1917, instituted 
the present suit The grounds upon 
which tho High Court apparently based 
<heir decree winch is appealed from are 
< \pro«K*d concisely in the following two 
passages fiom their judgments. Mr. 
Justice Richardson said: “I am satis- 
fied that the Respondent’s brother Satish 
acted as her accredited agent throughout, 
arid that the compromise of the 7th Febru- 
ary was*enteied into on her behalf and 
with her consent. The Respondent 
agreed at the time to a settlement not 
unjust to her but changed her mind after- 
wards. The bargain cannot be undone. 
Neal v, Lemwx (1).” And Mr. Justice 
Huda said : ” As I have said bofore the 
evidence of Probodh Babu and Huradhan 
Babu places the fact of her consent to tho 
compromise bovoiid any doubt I there- 
fore hold that riaratkuinari did consent 
to the compromise # and now has come for- 
ward to repudiate it falsely.” It will be 
observed that the conclusions at which 
the learned Judges have arrived do not 
agree. Mr Justice Richardson held that 
the Appellant’s consent to the compromise 
was given, not by the Appellant directly, 
but by her brother, her agent, fully autho- 
rized on that behalf. In the case of the 
second learned Judge it is very doubtful 
whether he comes to the same conclusion 
as does his brother Judge, or to the con- 
clusion that though as ho admits there is 
no direct evidence of consent by the Ap- 
pellant, the circumstantial evidence of it 
is very strong. He says he rejects the 
evidence of Satish and Saila, the Appel- 
lant’s brothers, as wholly unreliable. He 
then deals with the circumstantial evidence 
upon which he relies in this fashion. He 
says : — 


(If l R, lim] X 0, 466. 
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Satish, as 1 have said, was acting in the 
interest of his sister On the 6th he and 
his brother were both present in Court 
When the Court suggested a compromise, 
time was given to enable Satish to consult 
his sister They were not living far off 
Satish was living at Pataldanga and Sarat- 
kumari at Bagbazar The distance between 
the two places is only about a mile It is 
inconceivable that neither of the two 
brothers wemt to Saratkuman to take ins- 
tructions from her about the compiounse 
According to Probodh Babu, Satish saw him 
in the evening and told him his sister would 
like to get a little more money, that accord- 
ingly the next day he was able to induce 
the learned vakil on the other side to raise 
his offer to Bs 13,500 Admittedly both 
Satish and Saila were present in Court and 
I have no doubt they consented to the 
Compromise on behalf of their sister 

This line of reasoning is directed to 
show that Satish and Saila sought for and 
obtained from their sinter on the Gtli 
February authority to consent to the com- 
promise after they had duly informed her 
of the suggestion that, had been made, 
while Mr. dust ice "Richardson held, to use 
his own words, that “ Satish was the 
accredited agent of lus sister throughout 
(which their Lordships presume means 
from the first) and that the compromise 
of the 7th of February was entered into 
by him on her behalf and with her con- 
sent." 

The very fact that time was given to 
consider the compromise suggested by the 
Court is the best proof that Satish was not 
given from the first and not taken to have 
been so given such dominion and control 
over the litigation as would have entitled 
him to compromise the null without con- 
sulting his sister 

Such being the apparently inconsistent 
conclusions at which the two learned 
Judges arrived, it is necessary to examine 
the evidence to endeavour to discover 
whether there was any evidence before 


them from which these conclusions as in- 
ferences from established facts, not mere 
conjectures or suspicions, or surmises 
could legitimately be drawn. Turning to 
the evidence of the Appellant one finds 
that m her evidence in chief she deposes 
as follows * — 

My name is Saratkuman Dasi My hus- 
band & name is Beni Madhab Dawn. My 
age is 43 or 44 years The house in which 
I have been giving deposition is my own 
house I, PI am tiff, have instituted suit in 
ihe Howrah Court Amullya filed, m the 
llohourable High ^ourt, Appeal No. 393 of 
1915 against me Satish Dutt is my eldest 
uterine brother He used to look attex the 
naid appeal case Gf mine 1 gave no authori- 
ty to my said uterine brother to compro- 
mise the said appeal I made no Solehuama 
in the case at High Court I did not give 
to my said brother consent to hie any 
Solehnama, relinquishing the property on 
taking Rs 13,500 I did not give to the 
\akils, who \*ere engaged on my behalf ill 
High Court, any authority to compiomise 
the said appeal case My eldest brother 
Satish or youngest brother Saila or my son 
Srish did not show any Solehuama to me, 
nor read out the same to me I did never, 
through jeay brother Saila and Satish or my 
son Srish, apprise my vakils at High Court 
of mv consent to make Solehnama. I did 
ne\er, through those persons, tell them to 
make Solehnama on taking Rs 16,000 or on 
taking Its 13,500 exclusive of the amount 
<hie under the mortgage to Prandhan Babu 
My eldest brother Satish never brought and 
read out the draft of any Solehnama to me, 
nor showed the same to me My eldest 
brother Satish never informed me of the 
fact that a talk of compromise was going on 
m High Court If I had heard of the 
Solehnama. I would not have given consent 
to same 

She was subjected to a look, tedious and 
mainly irrelevant cross-examination. 
Nothing discrediting her evidence in chief 
was elicited, while she added that her 
brother and sons engaged her vakils; 
that she had no interviews with any of 
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them and that the auarrel with her asked him to come to the verandah of the 
brother Satish to which she referred was Court, which he, the wituess, then did, 
not “ very abusive between brother and when the fonner told him that if the suit 
sister, but an altercation,” that she said was dismissed by Mr Justice Fletcher 
to him, “ Whv did vou do this without they would be put in a peat difficulty, so 
mv consent?” Their Loidships find it would bo better to compromise it. 
nothing in any part of her evidence to That he, the witness, replied he could 
sustain the suggestion of the second not say anything about the matter; that 
learned Judge that this lady got sorry for he, the vakil, might do what ho thought 
having consented to the compromise, best, that he, the witness, did not agree 
changed her mind and came forward lo to the vakil compromising the case, 
repudiate it falsely When * 1 J nCh8 ' h brothor had burned he 

Ratish, when examined, proved that he said the vakil had gone back to the Court 
was a trader, accustomed to look after room and talked there with Dr. Mitter 
his sister’s case upon appeal, and then and Haradhan Babu when Dr. Mitter 
alleged that the compromise was made took a paper and wrote down somettimg 
without reference to her, that on the m* English, which language the witness 
morning of the 6th of February, Dr. does not understand , that Piobodh Babu 
Mitter commenced his aigument about then asked the witness to sign it, which 
noon that about 2-30 or 3 P M., Probodh he, the witness, refused to do, saying 
Babu (the Appellant’s vakil) spoke to that before he could sign it, it was neces- 
him on the verandah of the Court, saying sary his sistei should consent to it. That 
that the Judges had suggested that the the paper was t^en signed bv the two 
case should be amicably settled, that he vakils and filed by Dr Mitter. The Ap- 
was not agreeable to tins, and then this pedant's sons were not. the witness says, 
vakil asked him to come to his, the vakil’s, m the Court on the 7th , and then he states 
residence at night when he would speak that he, the witness, did not go to in- 
about the matter. The Court was ad- form the Appellant of the compromise as 
journed, but he says he does not know he appiehended bile would disapprove of 
whether that w 7 as before or after tho con- what had been done He is cross-exa- 
versation. He says that be did not com- mined, hut nothing to shako his evidence 
municate (i.e., about the proposal) witbr m chief would appear to thoir Lordships 
his sister, that he went to the vakil’s to have been elicited from him. He adds 
residence that night and told him (the that he did not inquire what had been 
Babu) he was not willing to compromise ; written bv Dr. Mitter. that tho terms of 
that this Babu then asked him to come the compromise were not read over or ox- 
to Court on the following day, the 7th, plained to him,, but that Probodh Ba6u 
which he did. The Appellant’s sons, he told him that on the Defendant in the 
says, were not present in Court on the 6th suit paying Bs. 13,500, tho case would be 
of February ; that Dr. Mitter resumed his compromised. If this witness had from* 
argument on the 7th ; that about 1 o’clock the first plenary authority to oompro- 
this same vakil asked his brother Saila mise this suit, as Mr. Justice Richardson 
who was with him to call on Mr. Chakra- apparently holds, or if during the ad- 
varfci, which his brother went to do. The journment he had obtained from his 
witness further says that Probodh Babu sister authority to consent to the com* 
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promise, as apparently Mr. Justice Huda 
holds, it is difficult, if not impossible, to 
suggost anv rational explanation of his 
refusal to sign the document Owing to 
the secluded life purdanashm ladies live, 
and the consequent inexperience m the 
conduct of business, legal or other, the 
law throws its protection around them 
In the cisc of Tacoordeen Tetcarry v 
Natoab Syed Ah Hossctn Khan (2), Sir 
Montague Smith stat'd the law upon the 
point thus : 41 According to the principles 
which have always guided the Courts in 
dealing with sales or gifts ipade by purda- 
naihin ladies the strongest and most 
satisfactory proof ought to be given by 
the person, who claims under a sale m 
gift from them, that the transaction was 
a real and bond fide one and w as fullv 
understood by the lady whose property is 
dealt with ” In Shambati Koen v Jaqo 
Bibi (3), Sir Andrew Scoble said * 11 It is 
a well-known rule of this Committee that 
in the case of deeds and poweis executed 
by purdanashm ladies it is requisite that 
those who rely upon them should satisfs 
the Court that they have been explained 
to and understood bv thou* who executed 
them.” And in Suwtabala Debt v Dhara 
Sundan Dcbi Ghou'dhurani (4), ih^ 
principle was applied to an agreement to 
compromise litigation, but it was held to 
be sufficient to show that the general re 
suit of the compromise, as distinct from 
the details and legal technicalities in- 
volved, was understood by her, and that 
disinterested and competent persons with 
a fair understanding of tbo whole matter 
advised her to execute it 

# Nothing of this kind was shown in this 
llii l R I 1 A iw^atp 20a ; id B L R 
427; 21 W. R 340 1 18741 
(8) L. R 29 I. A. 131 :a.c,6 0. W. N. 683 
< 1902 ! 

(4) L. R 46 I. A. 2*72 • * c. I. L, B. 47 0*1. 
185 : 24C. W N* 297 {1819}. 


case/ There is no proof that the lady 
knows English. Batish proves that the 
document filed w r as w T nttm in English. 
He is not contradicted on this p'nnt. The 
lady’s vakil, it appears to the r Lordships, 
failed in his duty towards hoi ; he never 
saw her, never spoke to her m refererce 
to this compromise, nor had be any com- 
munication with her touching it Had he 
acted properly ard explained this com- 
promise to her, after which she approved 
of and consented to it, slm would in all 
probability have^ signed it, and all this 
litigation would havo been avoided. 

The learned Judge also says in his judg- 
ment “ The evidence both of Probodh 
Babu and Ilaradban Babu places tlic fact 
of the Appellant’s consent to the compro- 
mise above anv doubt.” It is esK-mPal 
then to examine the evidence ot these wit- 
nesses with great care. They w^cro exa- 
mined by the Court anti not by the vakils 
of the paities. 

The evidence of Babu Haradhan 
Chatterjee lan as follows — 

“Q — Will you state as shoifcly as possi- 
ble your recollection as to what happened 
on the Oth and wrat happened on the 7th 
February ? 

u A — Dr Milter, who was leading me, 
was arguing and ducussing the evidence 

<l Q-~ Were you addressing the Couit? 

“ A — No Dr Mitter was addressing. 
T was present I was seated by his side. I 
vas instructing him. Then Mr Justice 
"1 etcher threw out a suggestion, whether 
ny client is willing to purchase the whole 
property, that is to say, the Defendant No 
1. Dr Mitter asked me whether the client 
was willing to do so Previously we thought 
;hat if there was a suggestion to purchase 
the property, we would accept it. Dr 
fitter said 4 we are agreeable to purchase 
?he property/ Upon that, Mr. Justice 
Fletcher asked the other side, Probodh 
Sumar Das, whether he is agreeable to com- 
promise the suit, and asked Dr. Mitter what 
uho terms will be. Dr. Mitter suggested 
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that we were agreeable to pay the purchase- 
money with compound interest and that was 
the suggestion asked by Mi Justice 
Fletcher, whether that would be agreeable 
to the other side Probodh Babu said ‘ I 
cannot say without asking my clients ' 
Both the brothers Satish and Saila weie 
standing behind him and tlie\ held a con- 
sultation amongst themselves Aflm that 
they said, ‘ we cannot say anything to that, 
we shall speak about this matter to moiinw ; 
imless we consult the client we cannot say 
anything to it * On that day it wa^ a it an g 
ed for 13,000 plus the mortgage mdney 
This matter was adjourned # at that time 
Satish was standing behind Piobodli Babu, 
and Mr Justice Fletcher, addiessing lum, 
told him, * Tell your sistei that the' compro- 
mise will be to her benefit 1 have 
thoroughly understood the ease, and in inv 
opinion it is a benanu tiansaction 

kk Q — We want to know exacllv what 
happened on the 7th 1 

“ A — On the 7th they wanted more. 
Afterwards it was settled at 13,500 

k ' (J — Afterwards —when 9 On the -ame 
dav oi the next day ? 

t - On the 7th, aftei sonic ccnsulinlnm 
with Dr Mitlei, myself on one Hde and 
Probodh Babu and Satish and Smla on the 
other side Then the draft was made 
recording the terms Probably i chew out 
the draft m consultation with Di Mittei 
and Probodh Babu This draft was taken 
away by Satish to show to soiuebocK, but 
I do not know to whom He said 1 1 will 
show it to some friend of mine 

The evidence of Babu Probodh J'umar 
Das ran as follows : — 

“ Q . — Can you tell us as briefly as passi- 
ble what took place first on the 6th and then 

on the 7th ? 

“ A .-~ -Bo far as I remember the arguments 
were going on when there was a suggestion 
made by the Court, viz., Mr. Justice 
Fletcher, to Dr. Mitter, whether h^ was 
willing td purchase the whole property 
Dr. Mitter said that he would accept that 
and that he would pay compound interest. 
On that, Mr. Justice Fletcher asked me 
whether my client would be agreeable to 
that. I asked my client, gatisb and his 


brother Saila whether they agreed to it. 
They had a consultation among themselves 
as to whethci that w r ould be profitable to 
them and that did not take more than two 
or three minutes After that Satish asked 
me to take time to consider the matter and 
that was also necessaiv because 1 was ap- 
pearing fa i a jmnhnn\\hUn lady and had to 
take hei instructions m the matter. I said 
to him . 1 You had bettei go and consult 
about the inattei and come to me at night 
at my house * So he went away and came 
at night on that \erv day at rnv house and 
told me that his sister would like to have a 
little more^th*an was offered 1 said that I 
would ask Dr Mitter whether his client is 
agreeable to that The next morning when 
the case was called on at H am., then I 
told D.r Mitter that in> client would require 
something more because the amount which 
was offeied was baLely sufficient to cover 
expenses. Then Dr Mitter consulted ot 
did something a|nd then within a Few 
minutes Dr Mitter said, ‘ we can offer so 
much ’ J told my client that that was the 
utmost that he could get He could do what 
he liked Then Di MW tor asked for some 
time from the Court Time was given. 1 
went away on another case which was called 
on at that time 
“ Q That was on*the 6th 9 
“ I — That was the next day, the 7th 
u Q — On the 6th night your clients came 
and told \ou that they required something 
moie 9 

u A — Yes, on the 7th when I came to 
C*ourt the} told me to try and get some- 
thing more 1 said to Dr Mitter that unless 
something more was offered my client was 
not agreeable to the compromise 
u Q— And Jt-s 500 more was offered? 

“ A —Ye* 

“ Q — Did you ask* your client to go and 
fetch Mr Chakravarti 2 
“ A — I do not remember if I did 
“ Q.— No occasion arose for any argu- 
ment 2 

“ A — So far as I remember no occasion 
arose for argument on the 7th 
“ Q . — Were you present at 2 30 when the 
petition was put in? 

4t A, — Yes, Dr Mitter handed something 

81 
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to Haradhan Babu. He read out and I 
handed it over to my client who took it 
away and went away. 

“ Q — You distinctly remember you never 
sent for Mr Cbakravarti ** 

lt A - -1 cannot be ]j(»tntive about it* it 1 * 
so old " 

Nothin** of importance beyond tins was 
elicited 

The Appellate Court insisted quite pio- 
perlv upon tlie examination of these two 
vakils Thev treat tlieir evidence as m 
much in conflict with the evidence nut 
only of (he two brothers of the Appellant 
but of the Appellant herself as to utterlv 
discredit her and them as witnesses, and 
yet it never apparently occurred to the 
learned Judges that it would have been 
‘Well if the brothers of the Appellant lmd 
had an opportnmtv of crosb-exauunmg 
these vakils on the portion of then evi- 
dence m conflict with their own \o 
such opportunity was given Again, the 
evidence of these \uhik deals onl\ wnb 
whut i wen 1 1 ed m the Court. Tt m.u 
show that thev, the Vppcllant’s bmi hei". 
had an oppoitimitv oi mfoimmg hei oi 
the fad that a compromise was pioposed 
and of obtaining her consent to it If 
may even go so far as to raise a suspicion 
that she was infoirned of it and did con- 
sent to it Tt inav tend to diseiedit the 
evidence of the brothers which was m 
conflict with it It- is, however, incon- 
sistent with the assumption that Rat is] 
had from i lie first plenary authority from 
his sister to compromise the suit in anv 
wav tha.t seemed good to him. In that 
case asking for her consent to the com- 
promise proposed would hare been quite 
unnecessary But m their Lordships’ 
view d is quite insufficient in face 
of the distinct denial of the Appel- 
lant to establish the affirmative pro- 
position that, aht* did in /wna.mt 


to this compromise, the burden of proving 
which rests upon the Respondents In 
their Lordships’ view they have failed to 
discharge that burden. 

There is one matter that may account 
foi the mibusincKs-like manner in which 
this compromise was arranged and carried 
out The Appellant was cioss-cxnmined 
at length apparently to show either that 
the monev she paid for Hie lands, she pur- 
chased v\ a-s noi licr own or (hat she gave 
orient inoiic> to bei biollier Ritish to 
purchase therh for himself M»* .lust ice 
Fletcher suggested fiorn the Bench tl.at 
the purchase might have been a bennuu 
transaction, and Babu Prnbod’i Kmriai 
Das in his evidence called Bat isb bk 
client. At one part of Ins evulenv he 
uses the words “im client Ratish,” at 
another, “I handed it (the compiomisc 
paper) to mv client, who took it avvav 
with him ” It ma\ possibly be that be 
believed that the propeitv was pm dialed 
Joi Satish, that ho was the leal ow noi ui 
it. and that he, t heivinte, I Imughi it was 
unucccKsii v lo take I ! i r ‘ precautions 
winch he piobablv would have taken li he 
had believed this piud<ina\luu lady, the 
Appellant, was the iea.1 owner. 

The ease of A U'alc v (Iordan Lnmor 
(!) referred to, lias no application to the 
present case 

The "Respondent i iclv upon anothei 
point. 

It in this The Appellant alter having 
obtained leave to appeal to His Majesty 
m Council, applied to the Court for, and 
on the 2nd of September 1920, obtained 
an order that Rs 4,000 (portion of the 
Rs. 13,500 paid into Court), should be 
held as security for the costs of the Res- 
pondents in the appeal to this Board. 
It was contended that this transaction 
amounted to an adoption by the Appellant 
m k E. (1902] A* 0. 4%t 
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of the decree while a| the same time she 
was impeaching it, and was, therefore, 
estopped from doing so If the Appel- 
lant should fail m this appeal, the money 
lodged in Court will belong to her. ll‘ 
she succeeds m the appeal the money 
lodged in Court will be returned to the 
Respondents, subject, however, to anv 
claim she may succession v establish to 
have any costs awarded to her paid out 
of it In their Lordships’ view , the point 
is entirely unsustainable On the whole, 
therefore, tlieir Lords! ups are ot opinion 
that the appeal succeeds, 4 licit the judg- 
ment and decree appealed horn were 
erroneous and should he reversed, that 
the judgment and deem* oi the \dditional 
Subordinate .Judge were light and should 
be restored, and that the Respondents 
should pav to lire Appellant hei costs ot 
the appeal to the Jli^li Court and ot this 
appeal, and thev will lmnrblv advise Mrs 
Majesty accordingly 

Solicitors Messr s Harrow, Roy* n ds 
Nfvill for the Appellant 

Solicitor Mr John Tuck* r tui the 
Respondents 
(UUf 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Original Civil 
Jurisdiction 
No. 98 of 1922. 


rnittak* —Ttuh^fvr of Property Act (IV of 18S2) t 
nee 'O ( * ) (*) — S* P ci * duty of disclosing “mate- 
rud defect 7 ' m propci ty sold 

The Defendant u ho had been ap~ 
pointed Receiver of a certain property by 
Court sold the some by public auction to 
the Plaintiff who, bting the hUjhest 
bidder at suck sale , deposited a certain 
sum with the Defendant m pait payment 
of the purchase-price Before the date 
of the auction , notice had been kjwen 
by the Calcutta Improvement Trust under 
the Calcutta Improvement Trust Act> 
srr (hi (2jT, oj a proposed public street , 
passing, inter alia, through the said pre- 
mises whereof neither the Plaintiff nor 
ih*' Defendant had any personal know- 
ledge' on th e dat* of the auction The 
Plaintiff, on discovering that a notice 
had bom m <jtv< n , instituted this suit for 
a declaration that Ih* agrennent ot sal*' 
was void and for r* tin n of the deposit 

Held —That th* notice gnen by the 
Calcutta Dnproiemnii Trust created a 
liability to restriction upon the us* r of the 
prenusiS by the pu rebus* i and was th* re- 
tore ’ a anil ter of find ess* ntial to th* 
agreement " within the meaning *d see 
dO nf the Indian Contra *1 \*1 and that 

the Plaintiff and th* Defendant having 
been, both ignorant of the said nidi* * , th*' 
agrennent of s tale was void, and th* Plain - 
kfif was *nl it 1**1 to *fet ba* lx Ih * 1 d*p*)Sit. 


Sanderson, C. J. 
Richardson, J. 
1923, 

26, February. 


Nursing Dass This was an ap|>cal prefened on the 

Kothabi, Appellant, 25th Jul> 1922 against the judgment and 
v decree of Air Justice Bucklaml, dated the 

Ohuttoo Call 27th June J922 passed in the exeieise ot 
Misser, Respondent Ordinary Original *(h\il Jurisdiction 


Calcutta Improvement Trust Act (Bengal Act l r 
of 1911) as amended by Bengal Act Ilf ot 191 7, 
sec 68) sub-sec. 1 — Motto*' published affect mg pre- 
mises— Premises sold , buyer and sdfor not an nr* 
of the notice— Whether sale may bo set aside— 
Indian Contract Act (IX of 1872), see. 20 - u Mis- 
take as to a matter of fact essential to the agree- 
men i ” — Wbvdo't tgco/ anv / ‘ of said notice is such 


The facts of the case will appear fiom 
the. judgment ot Bucklaml, J The notice 
bv the Calcutta Improvement Trust refer- 
red to id the judgment was as follows : — * 
“The Calcutta Improvement Trust, 
Notice under sec 63 (?) of Bengal Act, 
V of 1011. 
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Plan of proposed public street — Burra- 
bazar. 

Alignment — South East Section. 

Notice is hereby given under sec 63 (2) 
of Bengal Act, V of 1911, as amended by 
Bongal Act, III of 1915, that the Board 
of Trustees for the Improvement ot Cal- 
cutta has prepared a plan of a pioposed 
public street m Wards Nos. 5 and 7 
known as proposed public street, Bmra- 
bazia Alignment, South Eimt Section 

The plan provides for a series of loads 
of a width varying from 10 to 60 feet m 
the aiea bounded on the north by Bans- 
tolla Street, on the east b\ Lowtr and 
Upper tdutpiu lh.nl, on the south bv 
Harrison Road and on the west 1>\ the pj<>- 
posed Bui lahazai Impiox eiucnt Scheme 

The proposed public sheet will pa^ 
tlnough the following Municipal Jiold- 
mgs 

[Here the n umbel* ol Municipal hold- 
ings and the names oi Miects affected .ue 
set out. | 

The plan of the pioposed public st met 
and the particulars oi the land thiougli 
which the proposed } viblic street will puss 
may be inspected at the office oi the 
Trust, 5, Cine Sheet, on week davs 
between the hums of 11 a.m and 4 r m., 
Satin days II \ m. ami *2 r m Copies of 
this notice may be obtained on payment 
of a fee of two annas per copy and of the 
plan at a lee of eight annas per sheet. 

Objections to the said plan may be 
submitted on or before the 31st March 
1919/' 

Bucklano, J —On the 29th November 1919 
the Defendant who was a .Receiver appoint- 
ed by this Court sold by public auction the 
land and premises No 43 Bttrtolla Street 
which formed part of the property ah his 
ehaige At such sale the Plaintiff was 
declared the highest bidder at the price of 
Rs 1,41,000 of which sum m accordance 
with the conditions of sale he deposited 


MlSSER. 

Rs. 36,000 with the {defendant The Plain- 
tiff subsequently discovered that at the 
time when the auction was held there had 
been already published a notice under sec. 
63 (2) of the Calcutta Improvement Acts, 
1911 to 1915. That notice was published on 
the 1M.Ii December 1918 and states that the 
Board of Trustees for the Improvement of 
Calcutta has prepared a plan ctf a proposed 
public street m Wards Nos 5 and 7 known 
as proposed public street, Burra Bazar Align- 
ment, South East Section The plan accord- 
ing to the notice provided tor a scries of 
roads within an area specified in the notice, 
and amd(ng other Municipal holdings the 
public stieet would pass are the premises 
No 43 Burtolla Street. Notice was further 
given that the plan and the particulars of 
the land through 'which the proposed public 
stieet would pass might be inspected at a 
time and place staled and that objections 
might be submitted on <>i befoie the 31 st 
March 1919 

Tlie section under winch that notice was 
gixen is one piovidmg that the Boaid mav 
make plans of proposed public streets and 
when that has been done a notice 1 , giving 
information such as this notice contains 
shall be published in the Calcutta Gazette 
and foi warded among other pm sons to per- 
sons whose ^ames appear m the Municipal 
Assessment Book aB being primarily liable to 
pay certain rates m respect of any land in- 
hided v/ it hin the proposed public street 
In due course the Board after hearing ob- 
jections may either withdraw the plan or 
apply to the Local Government fofr sanction 
thereto with or without modification but 
with a statement of objections and represen- 
tations made Notice of such application 
for sanction has to be published in the Cal- 
cutta Gazette and the Local Government may 
grant or refuse sanction. If it does so, the 
fact has to be announced by notification and 
thereupon the proposed public street is to be 
deemed a projected public street until 
certain events occur with which I 
am not concerned Subject to certain ex- 
ceptions building on the area within the 
street alignment or building line of a pro- 
jected public street may only be undertaken 
after application made to and sanction 
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granted by the Cfyamnau of the Board v’lio 
is bouud to give sanction where the applicant 
complies with the conditions ot the section 
in that behalf The actual details of 'this 
section m this respect arc uofc of gioat im- 
portance, it suffices for the present purpose 
to sa\ that the lights of an ov m*r ot the pro- 
perty to build on bis land aie seriously cut- 
tailed theiebv The street ma\ not b( made 
ten a long time and provision for executing 
the plan ot a street scheme, though not as 
such, is made bv other sections ot the Act 
The object ot the section is to lav down align- 
ments of streets to be made m a gi\e,n aiea 
so that mean time owneis shall not encroach 
upon the building lines* of the sheet and 
when the time ai rives to make the streets 
find themselves in the position of ha\ mg 
ejected buildings which have to 1 be demo- 
lished toi which the Boind lias to p.iv coin 
pensation 

The Plaint ill has alleged his own lgnoumce 
rind fraudulent suppression on the part of 
the Defendant of ihe ‘notice but that iuib 
been abandoned It has, howo\oi, been ad- 
mitted bv the DHt miauls < ounsr 1 that the 
Defendant I omul a copy of this notice among 
other papeis which lie leceived altei the sale 
from the Official Keeener whom he smceeded 
m the Ret enei ship of tins estate Persona] 
knowledge is no'b imputed to the Defendant 
but Ihe Plailutiff contends that the Defen- 
dant must be taken to have Known all about 
the proposed public street as affect tug this 
property, that it was his dull to disclose the 
notice and that if the Deiendanl is tio! held 
to has e li<ul such constructive knowledge of 
the proposed public street tlieic was a 
mutual mistake of fact on an essential matte* 
and therefore the contract was \oid In 
either event, he claims the return oF the 
Rs 30,000 paid on the day of the sale The 
Defendant ou his part contends that the 
Plaintiff must by reason of the public 
notice be taken to have known of the 
proposed public street, though actual per- 
sonal knowledge is not imputed, and that 
therefore he bofught the property w ith his 
eyes ope,u In any event, he denies the 
Plaintiff’s right to the return of the money 
as he contends that the notice did not affect 
the Plaintiff’s rights in the property pur- 
chased. It has also been argued that if 


JVllSSEB. ' 

there was a kl burden T on the property it 
was m the nature of an easement subject to 
w r hich the property was bought and that re- 
quisitions and objections had to be made 
w ltlrni seven days fioln the delivery (*f the ab- 
s tract of title under the conditions of .sale, 
wlmii i undi'i stand, it is nob contended was 
done 

Before land is acquned for tho purpose of 
tlio improvement of Calcutta an improve- 
ment scheme has to be prepared by the 
Board and smctioued by the Local Govern- 
ment There aic elaborate provisions in that 
behalf contained m sec V>b and subsequent 
sections ot the Act When those have been 
i implied with the Board may acquire tho 
land nccessarj foi giving effect to the .scheme 
under the Land Acquisition Act, 1894 
Those sections and *-ec 03 uie independent 
and there is no section m fhe Act connect- 
ing them so that any pnqcitcd public 
street, shall, ot ne< ( ^siD , form part of •^n 
nnpiovemenl scheme As a mattei of 
pi act ice that may and piobablv does occm 
but I am not concerned with that It ib 
open to the Board to reject, a projected 
public street in framing an. improvement 
scheme and the' existence of a projected 
public stieet is no guarantee according to 
tho Act that such street will ever be made 
Still less is that the ease as regards a pur- 
posed public stieet the distinction between 
which and a projected public stieet will 
appear when 1 deal with another part of 
the argument to which it has mole npphoa 
tion I think that this disposes of that 
part of tho argument which treats of the 
notice a)s resulting eventually m the re- 
quisition of lmlf of the property sold, for that 
practically is Ihe quantity affected bv the 
notice It is not. in my opinion open to the 
Plaintiff to contend that what he bought was 
half of the property and tho right, to claim 
compensation for the acquisition of the other 
half. 

The remaining arguments addressed Ux 
me on behalf of the Plaintiff art' based upqn 
sec. 55 (I) («) of the Transfer of Property 
Act and sec 20 of the Indian Contract Act 
The Plaintiff according to both of these con- 
tentions is to be taker* to have had no know- 
ledge of the notice ; as regards the Defen- 
dant, if he had constructive knowledge of 
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the notice, it is contended that it was Ins 
duty under the former section to make din 
cjoHiire , if he had toot constructive knowledge 
it is contended that there wa& a mutual 
mistake as to an essential fact in which 
case the latter section applies. It is com- 
mon to both of these contention# that tin 
fact of the notice and its consequences, 
whatever they may be, are essential matters 
and if they are essential it does’Jnot seem 
to me that the question of constructin' 
knowledge on the part of the Defendant 

of much consequence. 

Whether or not the iact of tho notice ami 
its consequences aie essential matters musi 
depend on the Calcutta Improvement Act 
and the Act alone l cannot take into eon 
animation what nirtfy happen according to 
the practice of the Hoard 1 have alread\ 
shown that uudn tlie A<t itself sec (K»* is 
dissociated from tin* sections providing bn 
unprenement schemes Moulting j t n the ac 
(position of land toi I lieu execution Jn 
fact, the arguments which l am now eonsidei 
mg depend upon the terms of sec 60 itself 
and the limitations upon an owjher’s use of his 
own property which i the section imposes 
Hut those limitations am nob imposed until e 
proposed public stieet becomes a projec 
ted public street That metamorphosis 
takes place when the Local Government lias 
sanctioned the plan of the proposed public 
street and announced the fact by notifica 
tiofl whicli it is required to do by sub-see 
CO In tho course of aigumeut it was stated 
that such sanction had been given subse- 
quently but I have to consider the facts as 
they existed at the time when the sale by 
auction took place. At that time nothing 
mofre had been done than to prepare a plain 
of a proposed public street and to publish 
the requisite notices, and, possibly, to apply 
to the Local Government for sanction, but as 
to th&tino information has been forthcoming, 
nor would it affect the matter. The result 
is that at the time of the sale by auction 
the land sold was subject to no disabilities 
or burden or restrictions on the owner’s 
use, whatever may be the motet appropriate 
form of expression, I do Jnot think that in 
such circumstances it was the duty of the 
Defendant to disclose the existence of a 
notice which in fact might not and docs Mot 


in law as a necessary consequence r&sult in 
detriment to the purchaser of property by 
curtailing his rights as owner Had the 
proposed public street become a projected 
public street, 1 am not prepared to say that 
I should take the name vievr, but the ques- 
tion does not arise in this instance and it 
must bo considered mi conjunction with the 
I acts of each particular case In this view 
of the matter the question of the Plaintiff h 
constructive knowledge is immaterial and I 
also leave that open, tor how far a man who 
outers a sale-room as a member of the public 
ls boi^ud by a public notice and wliethe) as 
between himself and, m this Instance, the 
Board, <Jr as between himself and a person 
who may be* deemed to have had special 
notice, aie aspects of the point which have 
not been fulh ingued 

l lind that the Plain l iff was not entitled 
to refuse to complete by i cast An ot the notice 
under the Calcutta Impiox cment Act, sec 
Wi (J) 

T find that n was not the duU of the De- 
fendant to disclose such notu e prior to the 
sale 

For icason* stated 1 expiesb no opiuiou oji 
the first part of the :trd issue as to whether 
the parties were m ignorance of the said 
notice, but I hold that even if they weie, the 
cointract was not void 

Ah a result of my findings the suit must bo 
dismissed with o<»sls on Scale No 2 

Sir A. Ghavdhuri, Mr S (J 7 lost am l 
Mr S Af. Bose for the 'PhuutifT-App'l- 
lant. 

Mr S /» ])<u>\ 'Advocate- General and 

Mr S, N Bunt rjt v for tho Defend-mt- 
Despondent 

The JnmamM or urr Lot kt vxim us 
follows':— 

Sanderson, ( J. — This is an appeal 
iiora the judgment of mv learned brother 
Mr. Justice Buck land who dismissed the 
buit of the Plaintiff with costs. 

The suit was brought for the purpose 
of obtaining a declaration that a certain 
agreement for the purchase of the land 
and premises No. 43, Burtolla Street, 
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Calcutta, is void and inoperative, and u> 
recover a sum of Rs. 30,000 with interest 
which the Plaintiff had deposited as part 
payment of the purchase-price 

The date of the agreement m question 
was the 29th of November 1919 The 
Defendant was a recover appointed m 
a certain suit by this Point., and he h > 1*1 
b\ auction the property m pursuance of 
an older of the Cmut The Plaintiff 
uns the highest bidder, and ))ui chased the 
propei l v for ID ],H,00t|and made a de- 
posit, a§ 1 have aheadv said, of 
Its. 36,000 Subsequently, the Plaintiff 
discovered that a notice had been pub- 
lished under sec 63, sub-^oc (?) of the 
Calcutta Tmprovemeni \ct, winch aflect- 
ed these premises That notice had been 
published on the I8ih of lVcemboi 1918 : 
and, objections to nmrtcis contained in 
the notice had to he jmt in hv the 31st of 
March 1919, so that, il it i» material for 
the ( onsiderat inn of thw ease, if is to i>e 
notc<l that the tune toi making objec- 
nons lud expired betoie the date of the 
salt* to the Plaudit] No mention of this 
not let* was made in the sale notification 
The facts relating to this matter aie to 
lie deduced fioni the memonndum 
which was agreed to by the pin lies m the 
trial Court It ib as follows -- 

“With reference to the question of 
knowledge it is stated b\ Mi Mitter on 
behalf of the Plaintiff that lie does not 
impute personal knowledge to the De- 
fendant and accepts the Defendant's 
denial m regard thereto until after the 
contract was entered into He, how- 
ever, imputes to him prior construc- 
tive notice of the intended acquisi- 
tion l>\ reason of f he public noti- 
fication and by reason of the fact that 
particular notice had been served on the 
Official Receiver who preceded him a© 
a Receiver. Mr- Dae on behalf of the 
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Mjsher 

Defendant similarly says that he does not 
impute personal knowledge to Ihe Plain- 
tiff and accepts the denial w ith regard 
thereto, but he relies upon the construc- 
tive notice of the intended acquisition 
afforded bv Hie public notification Mr. 
Das also admits that the propci tv which 
formed the subject -matt ei of the notice 
was about half the ptopcitv in suit and 
was not an insignificant amount 
•The Defendant was not the first T?e- 
oener in tins maftei Jt appeals that the 
Official Receiver had been appointed 
Receiver, and the Defendant was ap- 
pointed as a Receive! to succeed the 
Official Receive* and, the learned Judge 
in Ins judgment stated -“It lias, liow- 
evei , been admitted b\ the Defendants 
Counsel that the Defendant found a copy 
of this notice among other papers which 
he received after tin* sale fiom the Official 
Receiver whom lie succeeded m the Re 
eeivership <>] this estate ’ So, it is deal 
that the Defendant hmcelf did not know 
of this notice .mini after the sale of 
November J919 The Plaintiff refused 
to complete the pm chase The result 

was that the Receiver put up the pro- 
perty foi sale again and on that occasion 
it fetched one lac and six thousand 
Yupees We weie informed that at this 
sale the notice, which had been pub- 
lished b\ the Improvement Trust Board, 
was referred lo 

The learned Judge came to the conclu- 
sion that midet tlfe ptovisions of sec. 63 
of the Calcutta- Jmpnnement \ct, no- 
thing more had been done than to pre- 
pare a plan oi a proposed public street 
and to publish the requisite notices, and 
possibly, to applv to the Local Govern- 
ment for sanction, but as to that no in- 
formation had been forthcoming nor 
would it affect the matter, and that the 
result ms that at the time of the sale by 
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auction tlic land sold was subject to no 
disabilities or burden or restrictions on 
the owner's use, whatever might be the 
most appropriate expression The learn- 
ed Judge further said that he did not 
think that m such circumstances it was 
the duty of the Defendant to disclose the 
existence of a notice winch m fact might 
not and did not m law as a necessary 
consequence icsiilt m detriment to the 
purchaser of property by curtailing lus 
right as owner. 

The learned Counsel on behalf of the 
Plaintiff urged m the first place that *\ 
possible result ot tin* notice, which bad 
been published b\ the Improvement 
Trust, was that half the pi onuses might 
be taken by the Improvement Trust im 
the purposes of the Act It is not neces- 
sary for me to go through the provisions 
of "sec 6» in detail It is sufficient foi 
me to sav that it seems to mo on the fact- 
of this case that * the position may be 
stated as follows —Proceedings had been 
put in train bj the Improvement Trust 
which, if hi ought to tomplotion, might 
result in a restriction being placed upon 
the use of the property by the purchaser 
and that that restriction might apply to 
no less than halt the property which was 
admitted in the above-mentioned note to 
be 4 "not an insignificant amount/' 

The learned Counsel for the Appellant 
argued in the firBt place that such a 
liability constituted a material defect in 
the property within sec\ 65 0) (a) of the 
Transfer of Property Act. The section 
runs as follow’s : — “ The seller is bound to 
disclose to the buyer any material defect in 
the property of which the seller is. and 
the buyer is not, aware, and which the 
buyer could not with ordinary care dis- 
cover " The learned Counsel argued 
further that the seller, i.e., the Defend- 
ant, must be taken to have been aware of 


MlSSER. 

the material % defect in tire property, and 
consequently it was Inn duly to disclose 
it to the Plaintiff, the buyer. 

In my judgment, the learned Counsel 
cannot bring the Plaintiffs case with m 
that Reel ion It is admitted tlinf at the 
tune nt tins sale the Defendant w ‘ not in 
tact awaie of the notice, constituting ‘lie 
alleged defect — it it mav he so called — in 
the property The learned Counsel, how- 
ever, said that inasmuch as the Defend- 
ant’s predecessoi , the Official "Receiver, 
had cxpiess notice of the proceedings in- 
stituted h\ the fmpio\ement Tnisf, the 
Defendant also must he t iki n lo lui\e 
had notice ot >uch proceedings and, lie 
referred to the definition of “notice” in 
sec. ft of the Tmnsfer ot PiopeiU Act T 
am not prepared to accept that argument. 

In the first place, I do not understand 
how the sellei can be called upon to dis- 
close that of which he is not aware, and, 
m the second place, when 1 look at the 
last sentence of see 55, I find this provi- 
sion ‘ An omission to make such dis- 
closures as are mentioned in this section, 
para (1), cl (a), para. (5), cl. ( a ), is 
fraudulent ” Consequently, if the seller 
does not disclose to his buver anv mate- 
rial defect in the property of which he 
aware and of which the buyer is not a ware 
and which he could not discover with 
ordinary care the omission is declared 
bv the proMsions of the section to be 
fraudulent Consequently, in my judg- 
ment, having regard to the facts of this 
case and to the fact that the Defendant 
had no knowledge of the notice at the 
time of the sale, the Plaintiff’s case does 
not come within that section It is not 
therefore necessary for me on this appeal 
to consider or decide whether the facts, 
to w T hich T have referred, constitute a 
material defect in the property. The 
fir4 point, therefore, upon which the 
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learned Counsel for the Appellant relied, 
fails. 

The second ground upon which the 
learned Counsel for the Appellant relied, 
was that the case comes within sec *20 
of the Indian Contract Act That was 
considered by the learned Judge, and he 
came to the conclusion that the alleged 
defect in the property was not essential to 
the agreement toi the reasons which I 
have already mentioned and which were 
the basis of his judgment 1 It is neces- 
sary, therefore, for me to considei tins 
question 

It appeals to me that the notice issued 
by the Improvement Trust and the liabi- 
lity to restriction upon the use ol the 
premises, to which I have already lefer- 
red, consequent upon the proceedings 
initiated by the Improvement Trust may 
be said to be “a matter of fact essential 
to the agieement ” The learned \dvo- 
cate-General argued that it did not follow 
that, because piocoedings undei sec 63 
had been initiated bv the Improvement 
Trust, anv further steps to carry out 
street improvements w T ould be taken 
That is true On the other hand, the 
converse is equally true, and the proceed- 
ings under sec 63 having been initiated, 
the Improvement Trust might eventually 
carry out street improvements which 
w'ould affect the premises That essential 
matter of fact was unknowm both to the 
Plaintiff and the Defendant at the time 
of the Plaintiff’s purchase; consequently 
by reason of tho provisions of sec 20 of 
the Contract Act, the agreement is void 
The words of the section are “Where 
both the parties to an agreement are 
under a mistake as to a matter of fact 
essential to the agreement, the agreement 
is void.” For these reasons, and on the 
above-mentioned ground, I am of opinion 
that the Plaintiff is entitled to the decla* 


Misser. 

ration for which he asked, namelv, that 
the agreement is void, and lie is further 
entitled to a dmee for the return of the 
deposit of its 36,000 

Tho lesult is that the appeal is allowed, 
tlie learned Judge's judgment and decree 
are set aside A declaration will he made 
that tho agieement is void and tlieie will 
be a decree in favour of tho Plaintiff for 
rupees thutv-ru\ thousand 

The Defendant must pay the costs of 
the Plaintiff in tins Court and in the trial 
Court. 

Richardson, J — 1 agtee Tt m com- 
mon ground that neither party knew of 
the defect consisting in the liability creat- 
ed by the notice in the Gazette. An 
attempt was made by the learned Advo- 
cate-General h\ a close examination of 
the provisions of sec 63 of the Calcutta 
Improvement \ct as amended by Act, 
ITT of 1915, to minimise the liability to 
which the propei t\ subject He said 
that men house m Calcutta js subject to 
a possibility i hat it mav be acquired under 
tho Improvement Act for the purposes 
of till' Act and that tlu* notice issued bv 
the Bouid of Tmstees under sec 63 stat- 
ing that a plan had been made of a pro- 
posed public sheet, which would pass 
through this particular house carried the 
liability of the house to be acquired under 
the Act verv little further. There were 
other stages to he gone through and the 
premises could not he acquired until the 
proposed public street had first become a 
projected public street and had then 
found its way into an improvement 
scheme sanctioned by the Local Govern- 
ment under sec 48 of the Act But, in 
my opinion, the notice in the Gazette did 
crystallize the general liability to which 
this property, in common with other pro- 
perties m Calcutta, is subject in such a 
way m to entitle the bqyer to say that he 
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would not be getting a property of the de- 
scription which at the time of the sale ne 
thought he was getting He would be 
(getting a property which he might not be 
able to keep and instead of which he 
might in the result be entitled merely to 
a sum of money by wav of compensation 
Where sec 20 of the Contract Act is in 
question it mav not always lie easy to say 
whether a mistake has been made as to a 
matter of fact “essential to the agree- 
ment. 1 ’ Tn inv opinion, however, the pre- 
sent case falls within the section, and with 
great respect to the learned Judge, I am 
of opinion that this appeal should he 
allowed. 

Mr. N . C. Bose , Solicitor for the Plain- 
tiff-Appellant. 

Mr. S. C. Mitter , Solicitor for the T)e- 
f e i i dant -Respon den t . 

P K. C. 


(CIVIL APPELLATE JURISDICTION.] 

Privy Council Application 
No. bF 1 920. 

Haridasi Deri, 

Sanderson, 0. J. Appellant to England, 
Richardson, J. 

1922, GoensHWAR Pynk and 

10, April. ois., Respondents to 

England. 

Covet /Vm Act (V1J of 1X70), tee. 19 (xx) or 
Art. J, Sch JJ ' vhu'h of them applies to an appli- 
cation to High Court for refund of money deposited 
fot costs of preparation of paper -booh of the Pm y/ 
^ Conned appeal . 

An application to the High Court fot 
refund of money deposited tn Court to- 
wards costs of preparation of paper-book 
of a Privy Council appeal w not an appli- 
cation for payment of money due by Gov- 
ernment to the applicant within the 
meaning of sec. 19 , cl. (xx), of the Court 
Fees Act and is hence not exempt from 
payment of court-fees , It i$ art applica- 


tion or petition which was presented to 
the High Court and consequently it 
comes within the provisions of Art. 1 9 
Sch. II of the Court Fees let and hence 
liable to a fee of two rupees. 

This was an application for refund of 
the money deposited for preparation of 
the paper-book m connection wnth the 
above appeal to IT is Majesty m Council 

Tile facts will fully appeal from the 
judgment 

Bubu Pr oik ash Chandra Pah ash i tor 
the Petitioner. 

The Judgment of tuk Coiiit was as 
follows . — 

Sanderson, C J — This is an applica- 
tion made by the learned vakil in respect 
of a petition presented by the Appellant 
to England in an appeal to the Judicial 
Committee of the Privy Council The 
petition is as follows Tt addressed to 
k Tile lion hie Kn Lancelot Sanderson 
Kt , K C , Chief Justice and his coni 
panic n Justices of the said Hon'ble 
Court ” 

“1 Thai >om Petitioner put in 
Rs. 100 as a deposit towards costs of pre- 
paration of paper-book in the above- 
mentioned appeal 

“2. That on 11th July 1021 the said 
appeal was dismissed for default for non- 
payment of the balance of the costs.* * 

“ J. That nobody appeared for the Re- 
spondents m the said appeal ” The 
prayei was for “the 'refund ot the said 
sum of Es. 100 or any sum that is*m de- 
posit to the ciecht of Petitioner after 
deducting the necessary costs incurred bv 
the office in connection with the said ap- 
peal or to pass such other order as to vour 
Lordships may seem fit and proper.” 

When this petition was presented the 
officer of the Court informed the vakil 
that it required a court-fee of two rupees, 
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The learned vakil objected to the payment 
of the two rupees and the matter has 
been referred to the Goiut for decision. 
The learned vakil bared Ins argument 
upon sec. 19 (rise) of the Couit Fees Act 
of 1870, which he informs us has not 
been altered bv Die new Act dealing with 
com Glees ddiat section pi ovules that 
“ Nothing contained m this Act shall ren- 
d(T the following documents chargeable 
\\i(h iiuv ire,” and cl ( tU') nms as fol- 
lows “ \pplication tor pavmcnt of 
momv due bv Government to the appb- 
(ant f riie learned vajol Iras .ugued 
that this pel it ion is an application tor 
p.mnent ol monev due bv Government lo 
the appluviit The balance ol Its 100 
bundled, we aie mlonned, is l\mg in the 
{sink to the cm edit of the Kegistiai ot the 
Goto l In nn judgment is not an 
application foi pavment ot monev dm* by 
Government to the applicant within t he 
meaning of see 10, el Gat On the 
othei hand in m> judgment it is an appli- 
cation or petition which was presented to 
tins Goml, consequently it comes with- 
in the juovjsions ot Sell II of the Couit 
Fees Act, Ait 1, “ application oi petition 
when presented to a High Court — two 
rupees ” It is clearly a petition which 
was prerented to the High Couit and in 
my judgment is liable to a fee of two 
rupees I am continued in mv judgment 
by the information, which I have receiv- 
ed, that this is in accordance with the 
established practice. 

For these reasons the petition will be 
returned to the learned vakil for the pur- 
pose of the payment of the propel fee, viz., 
tw 7 o rupees 

Kiohaedson, J — T entirely concur. 

J. N. R 
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Appeals from Appellate Dkjr* hk 
Nos 1396 *n l) 1457 ob 7 <92U. 


G heaves, J 
Panton, J. 
1922, 

8, February. 


O^man Mondal, 

I )e f on d a n t, A p pc Hunt, 
r. 

Radhika Mohon Roy, 
Plaintiff, Respondent. 


llniyal Ttwntcy Art ( VII t of IS85), sre . 50 ( 2 ', 
t* navt )j entitlrd to benefit of presumption under ^ 
when the land >tas permanently settled after 17 93 - 
“ Pennanent & ttfemrntf whether exclusively means 
the Settlement <>f mu. 


Where rent nil* sought to be enhanced 
m reaped of land which was vcrmanentlg 
settled hoi in 1793 but in 1905 


Held- -That, the word s* “ permanent 
sel fitment ” in me 50 refer to the Perma- 
nent Settlement of 1/93 To (jam the 
advantage of sec 50 therefore the De ^ 
fendnnt has to show that the late of rent 
has not been changed from the time of 
the Pennanent Settlement of 1793. 

Though rent has m not been changed 
during 20 years prior to the institution of 
the suit , a finding that the jama was 
created tong after 1793 is a finding to the 
contrary within tfie meaning of the con- 
cluding part of sub-sec (2) of sec . 50, so 
that no presumption can arise that the 
tenant has held at the same rent from the 
time of the Pennanent Settlement . 

• Tamvsha Bim v Ashutosh Dhitb (1) 
and Khkttkrmam L)\ssi v. Jiban 
Krishna Hindoo (2) referred to. 

Nityananda Pal v . Nanda Kumar 
Chowdhuri (3j distinguished. 

These were appeals preferred on the 
31st Mu> 1920, against the decree of 
Babu Banamali Sen, Officiating Subordi- 
nate Judge, 2nd Court of Zillah 24-Par- 


(1)4 0 W N 513 (IflOOi 
i9, 21 0 L .T 315(JflU) 
(3) 13 C. L. J. 415 (1910; 
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gannas, dated the 1st March 1920, affirm- 
ing the decree of Babu Sarat Chandra 
Roy Ohowdhury, Munsif, 1st Court at 
Baruipur, dated the 26th of February 
1919. 

The material facts of the cases will ap- 
pear from the judgment. 

Babu lianvgati Sarkar for the Appel- 
lant. 

Babus Surcndra Chandra Sen and Kaj 
Kumar Chakrabarti for the Respondent. 

The Judgment of the Court was as 
follows : — 

These two appeals aie by the Defend- 
ant against decisions of the Subordinate 
Judge of 24-Pargannas, affirming the deci- 
sions of the Munsif of Baruipur 

The main point that arises for our deci- 
sion in these appeal > is whether the 
tenant Defendant who is an occupancy 
raivat is entitled to the protection of sec 
50 of the Bengal Tenancy Act Now , 
what has been aigued before us is that 
despite the definition of permanent 
settlement contained m sec 3, sub-sec 
12 of the Act, the decisions of this Court 
go to show that the words “permanent 

settlement ” as used in sec 50 aie not to 
< 

bo confined to the Permanent Settlement 
of 1793 and it is said that inasmuch as 
the land m suit w T as not permanently 
settled until 1905 we should hold thaV 
the words “ permanent settlement ” as ap- 
pearing in sec. 50, sub-sec. 3 and also in 
sub-sec. 2, refer not to the Permanent 
Settlement of 1793 but to the Settle- 
ment of 1905 when the land itself was 
permanently settled. Now, no decision 
has been cited to us which would show 
that the words “permanent settlement ’ 
in sec 50, sub-sec. 1 of the Bengal Ten- 
ancy Act do not relate to the Permanent 
Settlement ol 1793 But so far as sub- 
see. 2 is concerned we have been referred 


m support of the argument addressed to 
us to the case of Tamasha Bibi v. Asht *- 
tosh Dhur (1) and io the remarks of Sir 
Francis Maclean at p 514 in that case 
when he says discussing vsub-see 2 of 
sec 50 that ho sot's no reason for rest riot- 
ing tlic operation of the section to the 
Permanent Settlement of 1793 We 
have been further referred to a passage 
m Mr Justice Banerjee’s judgment at 
p 515 to the same effect The other 
case to which we ha\e been leferrcd is 
the case of Khetiermani Dasst v Jtban 
Krishna Knud go (2), which cites and fol- 
lows the decisions in Tamasha Bibi v. 
Uhutosh Dhur (11 Now, as we read 
the decision in Tamasha Bibi v Ashu- 
iosh Dhur (1), neither uf the learned 
.Judges wig) decided that case say that 
the permanent settlement in sec 50, 
sub-see 2, does not mean the Permanent 
Settlement of 1793 But what thev say 
is this that the presumption of the sub- 
section still applies even if the rent was 
peimanentlv settled at a later date than 
1793 That seems to us to be the real 
rafm decidendi of the decisions in both 
(he cases to which we have been referred 
Accordingly it does not seem to us that 
there is any force m the first contention 
idjsed before us w T ith regard to the mean- 
ing of the words “ permanent settlement “ 
m the two sub-sections of sec. 50 to 
which we have referred. To gain the 
ad\ an^ge of sec 50 therefore the De- 
fendant has to show that Ihe rate of rent 
lias not been changed from the time of 
the Permanent Settlement of 3793 But 
there is an express finding that the jama 
was created some 70 years ago. Ac- 
cordingly it is not the fact that, the rent 
has not changed since 1793. Then again 
so far as sub-sec 2 is concerned no doubt 

m 4 0. w. N 518 ( 1000 ) 

*21 21 0. L. J. 315 (1914), 
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there is a finding of the Munsif that the 
rent has not been changed during the 20 
rears pnoi to the institution of the suit, 
and this is a finding to the contra rv with- 
in the meaning of the concluding pait of 
the sub-section as the origin of the jama 
has been found to be some 70 or 75 years 
ago. 

A further point was urgod before us, 
namely, that assuming that see 50 has 
no application, irom the fact that mu- 
foim rent has been paid for a period of 
20 veais the Court might draw a pre- 
sumption iti favour of the Defendant and 
we were leferred to the case of Nitya- 
nunda Pa] \ hunda Kumar Chowdhmt 
(2) in suppoit of this proposition Now, 
theie is no doubt that this is so But 
so iai as the piesent ease ^s eoneerned 
this point was ne\ei raised in the lower 
\ppellatr Court, and although it is true 
that theie is a finding of the Munsif that 
the tenant paid lent at a uniform rate 
foi moic than 20 \ ears wo ha\e no ex- 
press finding of the lower Appellate 
Court with regard to this, although he 
does retei to the payment oi umfoim 
late ot rent lor a period ot 21 oi 25 years 
But even if there were such a finding 
we should not be prepared from the 
length ol tine oi under the lads and 
circumstances ol the present case to 
draw the piesumption which we were 
asked to draw 

One «fm^hor‘ point was ai-gued TJie 
Munsif enhanced the rent under the 
provisions of sec 30, sub-sec (b ] bv tw r o 
annas m the rupee The learned Sub- 
ordinate Judge lias jnerevused Hie en- 
hancement- bv six pies m the rupee Jt 
is said that there is nothing to show how 
h** arrived at this liguie. But he does 
state that the Plaintiff is entitled- to get 
an enhancement by 3 annas 6 pies in the 

31 13 0. L. J, 415 11010), 


rupee Therefore wc must take it that 
he has applied his mind to the nccesaarv 
mat dials unde) so« -JO, sub-sec t b ) m 
(granting the enhancement of 2 annas 0 
pies m the rupee winch he lus allowed 

In the result these appeals fail and 
must he dismissed with costs. 

J N R Appeal dismissed. 

[CRIMINAL REVISION AL JURISDICTION.] 

Rev. No. 59 of 1925. 

Makbul Ahmed, 
Complainant, 
Petitioner, 
v. 

A. J. L. Allen, 
Accused, Opposite 
Patty. 

C"d>' ( A< ( V of JS9S), ,*i .s*. 
and /f~jl (-0, Ei*n>fn‘vn lintitsh rt\ rujfit {n< 
a wan ant <aw to </<rtt tnal ft/f jtay ant/ tunc 
In fore Itf in adlnd on to t ntn upon drfen<<'~ 
thcviotn ti'on'it ol t/t • i nf/ity tf u tei'octth/c 

la a warrant <</w the accused, a 
European British subject, said at an early 
stage that he did not want to bo tned by 
a jury [Jter (he framing oj the charge, 
the accused claimed to be tned by a jury 

Held — That see 451 read with see 451 
(2), Cr P C , give & an accused European 
British subject the ught to claim trial by 
jury any tunc before he is called on to 
enter upon his defence , and he is entitled , 
in exercise of that right , to reconsider and 
cancel a previous waiver, provided he docs 
so within the tunc allowed. 

15 mperok r Sulli\ an ( 1 ) , Barinpra 
Kim mi Gnosi / Emperor (2) and 
Qi ’ ken - K mere s s 5 B uriLETi (3) refer- 
red to. 

This was a Rule granted on the 1 5th 
January 1923 against an order of the 

(1) I, L. £. 24 All. nil (1902). 

12) I. L, R. 37 Cal. 467 . e. c. 14 C. W, N. 

1114(1900). 

(3) L L. E, 16 Mad. 308 (1892). 


Newbould* J. 
Suhrawardy, J 
1923, 
14, March 
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Additional District Magistrate of Alipui 
(Mr D K. Miitei), dated the 8th Januaiv 
1923, reluming the application of the 
Petitioner for cancellation of his previous 
older granting the claim of the Opposite 
Party to he tried by pay 

The facts will fully appear from tin 
judgment of Newbould, J 

Mt.K N ('kaudhun and Mv A S M 
A kra m foi the Petitioner 

Babu Ihr Iihwtan Dutt for the Opposite 
Party 

The d i lx i m ent ok niE Court was ir 
follows 

New mu ld, J --On the complaint ol 
the Petitions , the Oppositi' P.utv Mi \ 

,1 1j Allen w as summoned to answei a 
chaigc of having committed an offence 
-punishable under see 297, T V. C The 
case was on the file ol Oabu J P Das^, 
Sub-Deputy Magistiat Before him on 
the 21th October, bofoie anv evidence 
was taken, the Opjwsito Party claimed to 
be tried bv a Kmopean Judge. He wa^ 
{required to adduce evidence that he was 
a European Bntish subject On the 
1th November, lie satisfied the trying 
Magistrate on tins point and the recoids 
were submitted to the District Magistrate 
On the 13th No\ ember, the case came up 
for hearing before Mr, D. K. Mitter, 
Additional District Magistrate, and lb ft 
Opposite Party there said that be did not 
want to be tried by a jury. Prosecution 
witnesses weie examined in chief on 
different dates On the 13th December, 
the accused was examined and a charge 
framed and the case adjourned to the Oth 
January for cross-examination of prose- 
cution witnesses On that date the 
charge was slightly amended and the 
Opposite Puitv claimed to be tried by a 
jury. The case was therefore adjourned 
and jurors were summoned for the 2nd 


February On the 8th January, the Peti- 
tioner objected to the Opposite Party 
being allowed to <'xereise the right of 
claiming trial by jury This objection 
was overruled and it is against tins order 
that the Petitionei has obtained the pie- 
sent Pule 

On behalf oi the Petitioner lelumee is 
placed on the provisions of sec 45 J, Or 
J’ 0 The portion of the section relevant 
to this contention urns as follows “ If 
a European British subject does not 
claim to lie dealt with as such bv the 
Magistrate before whom he is tned 
lie shall be Held to have relinquished Ins 
light to he dealt with as such Euiupean 
British subject and shall not asseit it m 
anv subsequent stage of the- same 4 ease' 

It is contended that the Opposite Pit tv 
having exjaesslv waived Jus light to he 
dealt with as a Emopcan British sub- 
ject on the 11th November is jirevented 
hv the piovisions of tins section fiom 
claiming tins right at a subsequent stage 
of the case on the 6th January 

For the Opposite Paity jt is contended 
that see 451, Ci P C , must be lead with 
sec # 451, cl. u?) which provides for a 
wan ant case like the piesent If a 

claim is made under sub-sec. (7> .at 

the time when the Magistrate calls upon 
the accused under sec 256 to entei upon 
Ins defence, the Magistrate shall forth- 
with issue the necessaiv orders for trial 
by jury as aforesaid/* It is urged that 
this gives an accused European British 
subject the right to claim trial by jury any 
tune before lie is called on to enter upon 
In's defence. Under sec. 256, O V. 0. , 
he cannot be called on to enter upon his 
defence until after all the prosecution 
witnesses have been examined, cross- 
examined and re-exu, mined. The Oppo- 
site Party’s claim on the 11th November 
was therefore made within the time pro- 
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vided by law and was rightly allowed bv 
the Magistrate. 

We hold that this contention on behalf 
of the Opposite Paiiy should ]>ievad. 
Sec 151, Ci P C , does not in impress 
terms deal with a case like the present 
where the claim has been made but sub- 
sequently withdrawn The section eleailv 
apnhes to the case where no claim has 
been made which would be \alid under 
see, 451, Ci V C Whore the law allows 
an accused to leserve Ins claim until he 
is called on to make Ins defence we see 
no reason why he should not be allowed 
to reconsider and cancel a pre\ ions 
waiver, provided he does so within the 
time allow’d! On behalf of the Peti- 
tioner scveial i tilings were eited but none 
of thorn have any beaiing on • the only 
point that arises m this Hide, the right of 
an accused European British subject to 
cancel a wanci The Opposite Party's 
contention is howestu mppoited by a deci- 
sion of the \ llaha bad High (Joint, lim- 
pet or \ Sullivan (J) 

We, therefore, hold that the % Magis- 
trate's order was rudit and discharge this 
rule 

Si mnw uidx , J *1 agicc. Heading 
secs. 451 and 451, Ci P C , togefher, d 
seems to me that the latter section is an 
explanatory corollary to the former* 
Their joint import nun he thus express- 
ed — A European Hutish sub|ect may 
claim to be tried bv a piiv at any time 
before lit' enters on bis defence but if he 
does not do so, be must be considered to 
lune relinquished such right and shall not 
be allowed to assert it again The latter 
provision may be deduced from tire wind- 
ing of sec. 451 itself but the Legislature 
by enacting sec. 454 intended to make ex 
caulcla the meaning of this special legis- 
lation clear by saying that the right, per- 
il) I, U it, U All. 611 (1902), 


sonal to the accused, would be lost if not 
asserted before a certain point of time. 
There is no express provision of law that 
the right once waived cannot be asserted 
at any tune before, the accused is called 
upon to enter on Jus defence but what the 
Code lavs down is that once he has allow- 
ed that opportunity to pass, he cannot 
avail himself of the pm i lege again ! am 
fortified in my wow In the pin visions of 
cl CJ) of see 15! If the accused asserts 
the right ,|if am earlici stage of the pro- 
ceedings, i e , before he enters on Ins de- 
fence, the Magistrate shall adopt, the 
special piocedme if he finds that there 
will he a sufficient case to go before a 
jury Tf express yxaiver at an earlier stage 
w as intended to he irrevocable, there 
should have been some corresponding pro- 
cedure laid down Put the law is silent 
about express yvaivci and it lias been 
found necessary to determine judicially’ 
that i 1 right may# In 1 e\piesyl\ waived 
Danndtn Kumar Chose v Emperor (2) 
and Queett-Empte# s v Bartlett <3) 

T agree m discharging this lule. 

J Y K II ule dtstharqed 


[CRIMINAL REVISIONAL JURISDICTION.] 

H RF. No. 27 OF 1923. 

Halit Mohon Bhatta- 
chatijef, Complainant, 
v. 

Noni Lal Sarkar and 
ors., Accused. 


Nbwbould. J. 

SUURAWARDY, J. 

1923, 

1.5. March. 


Conn emit Piocedme Code (Act V of 1898), secs. 
<204 and 809— Magistrate ordering issue of process 
midt’i sec. £0 f h and then on a counter complaint 
rescinding that order and ordering enquiry under 
see, 202, legality of— Order under sec. 20 4 , if a 
judgment. 

On a complaint being made . the Magi 
irate ordered issue of process nader sea. 

(2) I. L. B. 87 Oal. 467 : e. c. U C. W. N. 

1114(1809). 

(3, T, L B. 16 Mn4. 308 <18«2). 
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204 Subsequently on that, date a cross 
complaint being laid , the Magistrate re- 
scinded the order and sent both the cases 
to a Subordinate Magistrate for local en- 
quiry and report • 

Held*— That the order passed by the 
Magistrate under sec. 204 was not 
a judgment to which the provisions of 
'sec. 869, Cr 1‘. C would be applicable 
There is nothing m the Code which forbids 
a Magistrate to reconsider an order ol 
this land on sufficient groupds. The 
order passed by the Magistrate was a right 
and proper order and it was not made 
without jurisdiction 

This was a Reference under sec. 438, 
(Jr. P C., dated the (5th March 1923, made 
bv flip District Magistrate ot Howrah, le- 
eommending that either the order ot Balm 
K. Jj. Achai'ia, Sub-Deputy Magistrate of 
Ulubermh, dated the 22nd December 
1922, directing issue of summons on Norn 
Dal Sarkar and another under secs. 379 
and 427, T T. C , or the subsequent order 
of the same date rescinding the issue of 
summons be set aside foi, reasons therein 
set forth. 

The facts of the case. are briefly as fol- 
lows : — The Petitioner lodged a com- 
plaint before the Bub-Deputy Magistrate 
of Ulubermh and he passed an order 
directing that the two accused persons be 
summoned Subsequently on another 
party appearing later m the dav with a 
complaint which was taken to be a counter 
case to the complaint on which summons 
had issued, the Magistrate rescinded the 
order of summons and referred this case 
for enquiry under sec. 202. Thereupon 
the Petitioner moved the District Magis- 
trate of Howrah, who made the following 
Reference : — 

“ In this case the Magistrate taking cog- 
nizance of a complaint ordered the issue 
of a summons on the accused. This can 


onlv be none unuer »eu. 

Subsequently on another party appearing 
later in the day with a complaint which 
was taken to be a counter case to the com 
plaint on which summons had issued, the 
Magistrate rescinded the order of sum- 
mons and referred tins case for enquiry to 
the gentleman to whom the counter case 
had been referred under sec 202, Or P. 
C , lor enquiry 

The whole of the second order passed 
on 22nd December 1922 on the complaint 
of Lalifc Mohon Bhattacharjee 

A Magistrate having formed an opinion 
warranting the order tor issue of a sum- 
mons under sec 204, Cr. P. C. cannot res- 
cind that order and hold an enquiry under 
sec. 202, Cr P. C , in view of doubts 
aroused as to the truth of the complaint 
before trial after summons ha* been oi- 
dered 

Dither that the Magistiate's ordei, 
dated 22nd December J922 directing issue 
of a summons on Mom Sarkai and an- 
other under secs. 379 and 427, I P C 
should ,be set aside on the ground that 
the Magistrate should at the time of 
passing this order have entertained a 
doubt as to the truth of the complaint 
or that the Magistrate’s order, dated 
22nd December J922 rescinding issue of 
this summons lie set aside and that it be 
directed that process he issued and the 
case taken up on such dates after the ap- 
pearance of the accused as the f tying 
Court may think fit ” 

Babus Debendra Xu ram Bhattacharjee 
and Bibhuti Bhusan Lahin tor the Ac- 
cused. 

The Judgment of the Court was as 
follows : — 

This is a Reference from the District 
Magistrate of Howrah recommending that 
in the alternative one of the i 
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by the Sub-Deputy Magistrate of Ulu- 
beri&h be set aside. A complaint was made 
before that officer on the 22nd December 
and he passed an order directing that the 
two accused persons be summoned. Sub- 
sequently on that date one of the persons 
against whom summons had been ordered 
to be issued appeared and laid a cross 
complaint. The Magistrate then rescind- 
ed the older passed by him and sent both 
flie cases to a Suboidinate Magistrate for 
local enquiry and report The learned 
District Magistrate iecofhmends that 
either the order directing the issue of 
summons or the order rescinding that 
order should be set aside on the ground 
that the Magistrate having formed an 
opinion that summons should issue under 
sec 204, Cr P C cannot lescmd that 
order and dnect the holding of an enquiry 
tinder sec. 202 We are unable to accept 
the lecornmendation of the learned Dis- 
trict Magistrate. The order passed by 
the Magistrate under sec 204 was cer- 
tainly not a judgment to which the provi- 
sions of sec. 369, Cr P C would be ap- 
plicable There is nothing in the Code 
which forbids the Magistrate to reconsi- 
der an order of this kind on sufficient 
grounds. In the present case w T e think 
that the order passed by him was a light 
and proper order and that it was not made 
without jurisdiction. We accordingly aie 
unable to accept this reference 
Let the papers be sent down at once 
J. N. R Reference not accepted . 


PRIVY COUNCIL. 

[Appeal from Allahabad.] 
Lord Phillimorb. 


Lord Carson. 

Sir John Edge. 
Mr. Ameer Ali. 
1922, 

Heard, 1 1 and 

12, May. 

Judgment, 

June. 


Kctnwab Sardar 
Singh and ors , 
Appellants, 
v . 

Konj Bbhari Lal 
and ors , Respondents. 


JItnt/u Imv -fAliftnatum by female owner with 
finuted iv/e/cut f<» religious purpose t how far buufa 
the levetsion Xecemay and optional religious at 
limits within uhteh each is binding - Dedication » <,( 
a small of the estate J or continuous benefif 

of the seul of deceased owner , validity of 


Hindu ienc recognises the vatrdity of 
the dedication ur alienation of a small - 
fraction of the property by a lhndu female 
for the continuous benefit of the soul of 
the deceased owner . 

The Hindu system recognises two sets 
of religious acts One is in connection 
with the actual obsequies of the deceased 
and the periodical performance of obse- 
quial rites prescribed in the Hindu reli- 
gious law , which are considered as essen- 
tial for the salvation of the soul of the 
deceased The other relates to acts 
which , although not essential or obliga- 
tory, an still pious observances which 
conduce to the bliss of the deceased* s souL 
With relcrcme io the first class of act*, 
the powers of the Hindu female who holds 
the property are wider than in respect of 
the acts which arc simply pious and , if 
performed , are meritorious so far as they 
conduce to the spiritual benefit of the 
deceased. In one case , if the income cf 
the properly , or the property itself , is not 
sufficient to cover the expenses , she is en- 
titled to sell the whole of it. In the 
other case, she can alienate a small portion 
of the property for the pious or charitable 
purpose she may have in view. 


83 
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This was an appeal Tiom a decree of 
Hie High Comt at Allaluibad, dated the 
(it h June 1918, reversing a decree of the 
Subordinate Judge of Moiadahad, dah d 
tlie -did August 1 ( J15 
The suit out ot which tins appeal aiosc 
was brought In laillu Singh, the piede- 
eessoi ot the present Appellants, to re- 
cover jHjssession ol a portion ot the nto- 
peitv of T\api dm Sahai ol whom h< 
claimed to he the reversionary heir 

The object ol the suit was to set aside 
an alienation made by the widow et 
llajii (bn Saha 1 , <i Hindu purdanashm 
ladv, m liman ol the temple ol Jagga- 
until f rhe pioperty alienated computed 
about one-seventy -fifth of the total estate 
The Suboidmate Judge passed a de 
oi ee m fa voiu of the Plaintiffs on llu* 
grounds that the alienation was not lor 
necessity, and I hat the widow had ample 
means to defray *the expenses of a pil- 
grimage to hoi y places and to covet tlu 
cost of any offerings that she desired b> 
make, without eiicioaihmg on capital 
Tlie High ( 'out t on appeal (Piggot and 
Walsh, J f I ) leveled this decision hold- 
ing that, although the alienation y\as not 
strictly necessary, yet it was an alien, i- 
tion for religious and pious purposes, not 
made solely with a yiew r to benefit tlie 
alienor, but in order that the spiritual 
merit likely to accrue from tlie same 
might benefit hex self r her late husband, 
and her sons, 

Tlie learned Judges also pointed out 
that the alienation covered only a small 
portion ul the estate, which owing to lit r 
caieful management passed to the rever- 
sionary heir probabh with an increase in 
value. 

From the decree ot the High Court 
tlie Plaintiffs appealed to His Majesty in 
Council. 


Lal. 

The facts are fully set out in tlie judg- 
ment of the Board . 

Messrs L. DeGruythn , I\ C , and B. 
Dube jor the Appellants — Tiro pilgrimage 
was made bv the widow after her hus- 
band's death and was ol no benefit to the 
last male hen The deed ot gift was not 
executed by the wudow and there is no 
evidence that the executant had her 
authority —nor rs there evidence that the 
lady who y\as puidanashm had an intelli- 
gent appreciation ol the act The gdt 
was ultra virbs because there yvas no 
necessity to pait with the corpus and lire 
religious dut \ was purely optional. 

The rule js laid down in Sarkai s 
Vvavasthu ( liandnka, Vol I, p 1J8, 
sees 10*) and 10G, and js supported by 
the following decisions * — 

The Collectui of Masulipatam y. Cavafy 
I auata Kumtnutpnh (1), Ilaj Lukhrc 
Daben \ Gokool Chundn Chowdhry (2), 
Kartih ('lunula \ dour Mohan ( 8 > , Ra] 
Chunder Deb Biswas \ Shecshoo Ram 
Deb (0). Mahomed Vshruf \ Biojes- 

Dassie (10), Mutteeram Kowar v 
G <>pal Sahoo (11), Runjrrt Ram Koala I 
\ Mahomed Wari* (12), Paran Dai v 
fat \aram <ld), Rama v Rantpt (8), 
laihshminarayana \ Dasu Ml), Vuppu- 
lun Tulayija \ Ramahuslnutmma (5), 
Rum Kawal Smqh \ Ram Kishore Das 
U), Churaman Sahu \ Gopa Sahu (15), 

(1) 8M. I. A. 529(1361). 

(2) 13 M. I. A. 209 (1869). 

(3) I. L. E 8 Mad. 553 (1885). 

(4) r. L. B. 22 Cal. 606 (1895). 

(5) I, L. B. 84 Mad 288 (1910). 

(8) l W B. 48 (1864) 

(Q) 7 W R 146(1887). 

(10) 19 W K 426 s H B. L. B. 118 (1878). 

(11) 20 W B. 187; 11 B. L. B. 416 (1878). 

(12) 21 W. B. 49(1873). 

(18) I. L. ft. 4 All. 482(1882). 

(14) I. h. ft. 11 Mad. 288 (1887). 

(16) I, L. ft. 87 Cal. 1 s, c. 18 C. W. N. 994 
(19095. 
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A7iw6 Lai Singh v Ijodhya Mmer <0 
and V rijbhulcandas v Bat Parvati (.16) 

Reference was also made to * — Mac- 
Na lighten’ s Principles of Hindu Law 
(1874), p 121 1 - 

Sn George Lowndes, K C (with linn 
Mr Kenworthy Brown) loi the Respon- 
dents — The duty ot a Hindu to make 
gifts to temi)les and Biahmms is lecog- 
msed thiougluuit Maim, e g , Chap 1, 
veise 6 , Chap 7, verse R> 

The only (piestion that can a use is the 
amount of such gilt • 

There is no authority loi (he mow that 
a widow must hist exhaust the amount 
ot her income befoie making an endow- 
ment out of capital .... 

(He was stopped ) 

Then IjOiinsiurs' Jidc.mpat was deli- 
vered hv 

Mr Aurun Au - This is an appeal 
from a judgment and deciee of the High 
Court of Allahabad, dated the 6th dune 
1918, and arises out of a suit brought hv 
the Plaintiff Laltu Singh, since deceased, 
in the Coiut of the Suboidmate Judge ol 
Moradahad on the 16th September 1916. 
The object of the suit was to set aside 
an alienation purporting to have been 
made foi a leligious or pious purpose l>v 
a Hindu lady of t lie name of Rani 
Kishore on the 8th January 1876 The 
point involved m the determination ol 
the appeal j elates to the powers of a 
Hindu female on wdiom propeitv devolves 
upon the death of the husband, son or 
father, as a limited estate, to alienate 
any part of the piopertv for religious pur- 
poses. Ram Kishore was the widow of 
Raju tiur Sahai, who died in 1868 and 
w as at the tunc of Ins death possessed of 
a considerable estate, Yielding an annual 

(0) T. h ft. 43 Cal. 6?4 (1915). 

(10» t. L. ft. 32 Born. 20 A9071. 


T jKh. 

income of some Rs 60,000 He left two 
minor sons, both of whom died m infanev 
in 1876, five >ears after the death of their 
fathei The piopertv then devolved <n 
Ram Kishoie m succession to her sons 
r riie Ram died on t lie I6tli August 1907, 
when succession opened to the rever- 
sioneis of Rn},i Gut Sahai There was 
some litigation as to the right of rever- 
sion, which was tinallv adjudged in favour 
of Laltn Singh, the Plaintiff, and he, as 
stated befoie^ brought the suit on the 
16th Keptembei 1916, to set aside the 
alienation rel’en ed to above It appears, 
upon the evidence, that aftei the death 
of her .sons the widowed mother, accord- 
ing to the custom of pious Hindus, 
especially females, made pilgrimages to 
diffeient sacred cities, among them Bena- 
res, G>a and Pun She appears to have 
visited Puri m the \eai 1875, and there 
made a ^anlalpa or \ow to cieate a dedi- 
cation loi the observance of bhoy or food 
offerings to the piesiding deitv, and for 
the maintenance of the priests (pandas) 
who were chaiged with the performance 
ot that dut\ In 1876 she gave effect to 
her so nh a l pa L>\ executing, as it is alleg- 
ed on behalf ot the Defendants, a docu- 
ment purporting to be a gift for the pur- 
pose retell ed to That document, so far 
as Is material foi the pm poses of this 
judgment, is in the following terms:-- 
“ I, Musammat Rani Kishori Kunwar, 
widow of Raja Gur Sahai, deceased, by caste 
a Jat, t rais * fund resident of Moradabad, do 
declare as follows . — # 

11 Whereas I, according to the custom pre* 
vailing among the Hindus, happened to go on 
a pilgrimage to Prayagji and Kashiji and on 
a visit to Jagannath in 1282 Fasli, and at 
the time of paying a visit to, and perform- 
ing the worship of, Jagannathji Maharaj, 
made a charitable gift and * shankalp 7 of a 
moiety of a 4 pucca ’ built house facing the 
east in muhalla Sambhal Darwaza in Mora- 
dabad and of a 15 biswa 9 biswansi 2 kach- 



[Vol. XXVII. 


G5ti TUJjS CALCUTTA 

/ 

Ivtnwar Sutnui Si\(t1i p Kinj Bkiiuu 

waam 3 tanwansi share in mauza Sherpur, 
a 15 biswa 9 biswaim 2 kachwansi 3 tanvwwiM 
fthaie m Sarai Kazi, a 15 biswa share 
in Rustampur Hayat and a 15 bisvsa 
share m Sahjahanpur Hayat, the zaimadan 
villages m pargana Hasan pur, together with 
all the cnlturable and uncultuiable lands, 

‘ aback,' houses that are let on lent, aitisa^n’s 
eess, grazing charges, barren land, watei 
produce, tanks, lakes, gloves, fruits and 
tmibei tiees, i e , all the inherent afnd adven- 
titious lights and mteiests in the levenue 
paying zazmndau piopcity m the said \ ill 
ages nind also of two pueea * ha^elis * (house**) 
in nittuzs Shcipur aforesaid in favoui of 
.lagannathji Mahaiaj, installed in the temph 
at Jagannathpun ajnd of Anant Rani son «d 
Gobaidhnn, ‘ khuul ' (junioi), resident of 
Pun aforesaid, and Jai Ram, son of Bhavani 
Das, resident of Duigapui, appertaining to 
m Puu aforesaid, distnct Kaiak, both the Pan- 
das of Jagannathji Maharaj But no document 
was executed at the time the ‘shankalp’ 
was made Now this document is executed 
with the following conditions — Both tm 
Pandas aforesaid should enter into posses- 
sion and make management of the aforesaid 
piupcitv and after pacing the Government 
levenue and village expenses out of the 
annual income, ^pend Jialf of the net profits 
oln the daily * bhug ’ (food offering) of 
Jagannathji Maharaj, and bring the oihei 
half to their own use, m equal shares A!m 
them then descendants and successor n 

should eJiter into possession and enjoyment, 
generation after generation, and should, m 
due order, distribute the profits, according*' to 
the specification given above and daily spend 
money on the ‘ bhog ' of Maharaj Who- 
ever will be my successor and repiesenla- 
tive after mo shall have no claim or objection 
to the gifted and oUidowed property, by 
reason of the execution of this deed If, 
perchance, they bring any claim it shall not 
be etntertainable by the Court, inasmuch as 
the property of which I have made a charit- 
able gift and ‘ ahankalpa ’ is of the nature 
of * devatra ( 0 aud ‘ tulsipatra ’ propeity 
According to the Hindu law, the income of 
the said property is not such as may be 
brought by mo or my successors to our own 
us© The said propeity is the self-acquired 
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and exclusive property of my deceased 
husband, Raja Clur Bahai I have made a 
charitable gift and ‘ thankalp ’ of the pro- 
perty for the salvation of my husband and 
his family members and for my own salva- 
tion The gift piopertv ns woith Rs 2,500 
1 have, therefore, executed these few pre 
sents by way of a deed of gift, so that they 
may sene a« evidence and be of use when 
needed ” 

It pmixjits to have boon executed lor 
the lad} h> hei general attorney Aiub 
Singh, and a question was raised on 
behalf of the Plaintiffs that the deed ol 
gift was fraudulently executed by Apih 
Singh in collusion with the donees, and 
was not the act of the Ham herself In 
the view he took of the case the Subordi- 
nate Judge did not deal with the ques- 
tion ol the authenticity of the document, 
Lut the High Court, on the examination 
of the evidence, came to th r conclusion 
that the deed was the deed of Ham 
Kishoie The contention against the 
genuineness of the document has not been 
pressed before the Board, and their Lord- 
ships think upon the evidence there is 
no heal inundation for the chaige that it 
was not the act of the Ham Before the 
liist Court the trial proceeded on the 
question of the power of the lady to make 
an alienation, the Plaintiff contending 
that it was invalid, while the Defendants 
urged that it was tally within hei com- 
petency The Subordinate Judge decid- 
ed in favour ol the Plaint ills on two 
grounds — first, that it wa« not competent 
for the ladv to make the alienation, as it 
was not for the performance of any reli- 
gious dutv, which amounted to a neces- 
sity under the Hindu law T , the second 
ground of his decision was that the lady 
had abundant means for giving effect to 
her pious intention, the sanltulpa , to 
which she refers in the deed of gift, and 
that consequent! v the gift wals invalid 
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He accordingly tnudc a decree in favoui 
oi the Plaintiffs On appeal the Hi^h 
Court came to a diffeient conclusion. 
They held that her alienation, although 
not in peitormance of a necessary duty, 
was nevertheless a pious act and was, 
thoreioie, valid Thev held also that the 
lady had inherited a large estate, and 
that the dedication co\eied a verv small 
traction ot the piopcrty, something like 
one-seventy-iiitb They accotdmglv dis- 
missed the RhuntiflV suit. 

On appeal to the Board the question 
has been argued with gicat uhililv and 
fullness bv Counsel toi the Appellants 
who aie I iii.lt a Singh’s representative* 
The earlier cases bearing on the ques- 
tion cited fiom Sutherland’s Weekly 
Repoitor, extending from 1801 to 1873, 
no doubt give (‘dour to the uew taken 
by the Subordinate Judge, and then 
Loid ships have little doubt that he w 
laigely influenced in Ins conclusion bv 
the notion that justifiable necessity ior 
the validity oi leligious alienation must 
be of the same thaiacter as in the ease 
of alienation foi secular purposes . This 
idea seems to be piedominant m the 
minds of the learned Judges who decided 
the cases repoited m the Weekly Ro~ 
poitei Then Loidslupb cannot help 
icgarding the cntieism of the ITudi Court 
on the Subordinate Judge’s judgment as 
unduly severe In support of the Plum 
tiffs’ contention the Boaul were ref ei red 
to the para 105 in the Vyavastha 
Chandnka, Vol. I, p. 138 — 

“ Without the consent of her husband’s 
reversioners a widow is, however, competent 
to sell so much, and no more, of his property 
as may be required foi the perfoima<nce of 
the indispensable duties (nitya karma) If 
such acts cannot be performed without Bell- 
ing: the whole property the whole may be sola 
by her for that purpose, because such duties 
must be performed But for the performance 
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of an optional religious act (kaniya karma) 
she may, without their consent, dispose ot 
only a small portion of the estate 19 

Then follow? paia 106 , which, it is 
contended, imposes a tint her limitation 
on hei {lower 

“ If, however, the expenses tor thuso acts 
including maintenance could possibly be 
defrayed with the accumulated wealth, or 
with “the income of the estate, left, by the 
deceased, then his widow cannot s<*ll any part 
of his estate foi the peiioimance ot any such 
act, much b\iS8 on account of any debt con 
tracted hy her foi hei own puipctse ” 

The collinientafoi note to paia 105 
jus as follows . - 

“ An indispensable act <*i duty (nitya 
kaima) is that which must be perfonned, and 
cannot be neglected without sinning, as the 
first siaddha of the fathei or of the husband, 
the marriage of his claughtci, or the like 
And an optional religious act is such as the 
performance of it rests upon option, and 
there is no sin on the non-performance, but 
religious ment (punya) on the performance 
theieof, as pilgrimage to Bennies and the 
like” 

Rcicicncc was also made to the dictum 
ot their Loidslnpa m the case of The 
Collector of Masuhpatum \ Cavnly Vcn- 
catn Narr/itruipaK (H, where the Board 
pointed out the difference hetvveen alien- 
ations made by a widow for secular pur- 
poses and those made with religious 
motives. The Master of the Rolls, who 
delivered the judgment in that ease, savs 
as follows 

It is admitted, on all hands, that if there 
bp collateral hens of the husband, the widow 
cannot of her own will alien the property 
except for special purposes For religious 
or charitable purposes, or those which are 
suppovSed to conduce to the spiritual welfare 
of her husband, she has a larger power oi 
disposition than that which she possesses for 
purely woildly purposes To support an 
alienation for the last sha must show 
necessity ’’ 

(1) 8 M 1. A, 629 (1861), 
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In Raj Lukhce Dabea v. Gokool Chun- 
dvr Chotrrfhry (2), the Boiled gave ex- 
pression to the same opinion In Rama 
v. Ranqa (fl), the Madras High Court 
hud down that ahenatiou by a Hindu 
widow foi religious purposes must he 
confined to ceremonies indispensable foi 
spiritual benefit, such as funeial obse- 
quies and the periodical ceremonies in- 
cidental to those obsequies But tie* 
learned Judges wont on to add * — 

“ We cannot recognise a sale by a Hindu 
wnlow us valid against her husband's re- 
vet bioner, when it iB made m view to raise 
money for doing pious acts which aie not m 
the nature of spiritual necessities, unless 
such sale is leasonable in the circumstances 
of the family and the property alienated is 
but a small portion of the propeifcy inherited 
from hei husband n 

The case of Ram Kairal Stnqh v Ram 
Kishore Da# M) has no analogy to the 
pie st* rlt There t alienation was not 
for the maintenance oi an idol which had 
been established by fhe husband ot the 
widow, and the dedication was primal 
taae tor the widow’s own spnitual wel- 
fare end not tot the husband. 

Theie can he no doubt upon a reuew 
of the Hmdu law, taken in conjunction 
with the decided cases, that the Hindu 
system recognises two sets of religious 
acts. One is m connection with the ac- 
tual obsequies ot the deceased, and the 
period uul performance of the obsequial 
rites prescribed in the Hindu religious 
law ¥ , which are considered us essential for 
the salvation ot the soul of the deceased 
The other i elates to acta Ahich, although 
not essential 01 obligatory, are still pious 
observances which conduce fo the bliss of 
the deceased*. soul In the later cases 
this distinction runs clearly through the 

(21 13 M. X A. 209(18691. 

(3) I. L. R. 8 Mad. G52 (1885). 

(4) I. L. K 22 Cal 506 (1885) 


Lkl. 

views of the learned Judges The con- 
fusion, which has arisen in this case arises 
from mixing up the indispensable or 
obligatory duty with a pious purpose 
which, although optional, is spiritually 
beneficial to the deceased 

With refeience to the first class of acts, 
the powers of the Hindu female who 
holds the pioperty are wider than m re- 
spect of the acts which are simply pious 
and it pertoimed are meiitonous so far 
as thev conduce to the spiritual benefit 
ot the deceased # In one case, it the in 
come of the propel tv, or the propel tv 
itself, is not sufficient to cover the ex- 
penses, she is entitled to sell the whole 
ol it In the other case, she can alienate 
a small portion ot the property foi the 
pious m charitable put pose she may have 
in \ lew Tn the present case the High 
Cmut has found that the lands alienated 
hum a, small h action of the whole estate 
Had the Ham made the alienation foi 
the purpose of defraying the expenses of 
the pilgrimage itself, while she possessed 
ample means ten the peiiormance of th' 
|nmnev»aml other acts connected there- 
with, theie might lm\e been some sub- 
stance in the objection that she was not 
entitled to alienate an\ part of the ini 
moveable propel tv having ample means 
m her disposal But the alienation she 
lu\- purported to effect was loi the per- 
petual performance of acts recognised m 
t be Hindu system as pious It was a 
dedication of a mu\ small fi action ol the 
propei t\ The law with reference to this 
pat t of the case appears to then Loid- 
Uups to have been set out with consider- 
able clearness in a recent judgment ot the 
Madias High Court, [Vuppiduri Tatayya 
v (Uirvmulla Ramah rifthnamiva (5)] , 
where t lie learned Judges, after an exa- 

«5) t, L. B, 34 Mad, 288 (1910), 
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luination of the authorities on tho point, 
sav as follows — 

t( W© think we aie wan anted in holding 
that if the property sold or gifted bears a 
small proportion (which it is impossible to 
define more exactly) to the estate inherited 
and the occasion of the disposition or ex- 
penditure is leasonable and pioper accord- 
ing to the common notions of the Hindus, 
it is justifiable and cannot be impeached by 
the i^ ersionei We arc obliged to expiess 
om selves somewhat guardedly because al- 
most eveiy gift according to Hindu notions 
is as such calculated to piomote spiritual 
merit and the occasions fo* the performances 
uf ceremonies calculated to bung spiritual 
leward are so innumerable that almost any 
expenditure not foi a sinful object and any 
alienation by way of gift may be attempted 
to be justified as ministering to spiritual 
benefit 

Tn (he case of Khub Lai Hitiqh v 
ijodhya Mi^cr (0), a widow had raised 
money upon immoveable piopeity for the 
purpose of excavating a tank in connec- 
tion with a temple founded by her hus- 
band, and a suit was hi ought by a rever- 
sioner to set' aside the alienation. ^Ii. 
Justice Mooketjce referred to the, words 
of Lord Gifford in the case of Cossmaulh 
Bijsacl v Hurrosonnderif Ddssc e (7), 

that it was absolutely impossible to de- 
fine the extent and limit of the power of 
tho widow to dispose ot her husband’s 
property tor lehgious pui poses, 

" because it must depend upon the cir- 
cumstances of the disposition whenever 
such disposition shall be mad©, and must bo 
consistent with the law regulating such dis- 
position 

and held that the alienation for the pur- 
pose of excavating the tank could not be 
fmpeaohed by the reversioner. 

In the present case the purpose for 
which the alienation w T as made was un- 

(61 1. U R. 48 CM. 674 (1916). 

(7) 2 Morley’s Digeft 198 Clarice’s Suits 
and Ordtr« r 1834, p. 01. 


doubted!} not foi l lie perfoimance of 
obsequial i lies, or any such duty as might 
be legaided as obligatory under the 
Hindu law But at the same tune there 
can he no question, that it was a pious 
act m the Hindu s\stem The estima- 
tion in which the deity installed m the 
temple of Jugaiinath is held thioughout 
the Hindu woild is set out m Hunter's 
Cid/etten , \ ol 11, under the title “Pun 
Town, when' it js said as follows . — 

Hie true source of Jagannath’s undying 
hold upon ill o Hindu lace consists in the 
fact that he is the god of the people The 
poor outcast learn, s that- t-heie is a city on 
the far eastern slioie, in which priest and 
peasant aie equal in the picsence of the 
Loid oi the Woild ’ In the courts of 
Jagannath, and outside the Lion Gate, 
100,000 pilgrims e\ery year join in the sacra- 
ment of eating the holy food, the banctity 
of which o\orleaps all bameis of caste, race 
and hostile faith A Pun priest will receive 
fOod fiom a Christian* s hand The worshin 
of Jagannath, too, Sims at a Catholicism 
which embraces eveiy form of Indian belief 
and every Indian conception of the deity. 
He is Vishnu, under whatever foim and by 
whate\ci title men call upon his name 
Tho fotichism of the aboriginal races, the 
mild flower-woiship'of the Vedas, and tho 
lofty spnituhties of tho gieat Indian refor- 
mers June alike found lefugo here Besides, 
thus lcpicscntmg Vishnu in all lus mani- 
festations, tho piiests have supei added the 
worship of the other members of the Hindu 
Tnnity m then various shapes, and the 
disciple of every Hindu sect can find his 
beloved ntes, and some form of his chosen 
deity, within the sacred precincts.” 

Tn their Lordship’s opinion the Hindu 
law recognises the validity of the dedica- 
tion oi alienation of a. small fraction of 
the piopertv by a. Hindu female for the 
continuous benefit of the soul of the de- 
ceased owner It 19 clear m this case 
that the act which the Ram did was fully 
in accordance with Hindu religious «enti- 
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nient and religious belief, and was not, 
therefore, in excess of her powers having 
repaid to the iact that the dedication 
related to one-seventy-fifth of the pro- 
perty made specially for the creation of 
a permanent benefit. The dedicated 
property lias now passed into other bands 
What the legal position of the Defend- 
ants, who are assignees from the original 
grantees, may be with reference to the 
obligations created by the deed of gift is 
a matter that does not arise in the present 
case, and on that their Lordships do not 
express any opinion 

On the whole, their Lordships are of 
opinion that there is no substance in the 
present appeal and that it should be dis- 
missed with costs Their Lordships will 
humbly advise His Majesty accordingly 
Solicitoi Mr Henry ST L Polak for 
the Appellants 

Solicitors Messrs. T L Wilson <f Co 
for the 1st Respondent 
G. D M. 


PRIVY COUNCIL. 


[Appeal from Bengal.] 
Viscount Hai dank/ 


Viscount Cave. 
Lord Parmoor. 
1922, 

Heard, 21 and 

22, June. 


E. D. Sassoon & Co., 
Appellants, 
v . 

Ramditt RAMKISoEN 
Das, Respondents. 


Judgment, 10, July. 


Indian Atbitmtion Act (IX of 1899), secs. 9 (b\ 
14 and 15 — Ayi canevt by contracting parties to 
refer dispute to arbitration under terms inconsistent 
with sec 9 b) —Ai bitratum under the section, ultra 
vire * — A waul if may be questioned by suit —En- 
forcement of award in eveevtion, if bars such suit 
— Consent order to abide by decision of Judicial 
Committee— Objection to jurisdiction if entertainable 
upon appeal from o/der. 


By eleven contract s, bearing various 
dates, Appellants agreed to buy from the 
Respondents a number of bales of jute of 


certain specified quality . The contracts 
were all in a farm approved by the Cal - 
cutta Baled Jute Association and provided 
that any disputes shall be referred to arbi- 
tration in accordance with the Rules and 
Bye-Laws endorsed on the tontracts , 
under one 6f which , where one of the 
parties to a dispute failed to appoint an 
arbitrator within the time limited, the 
Chairman of the /l&vociatum was to ap- 
point an arbitrator on behalf of the de- 
faulting party The contracts further 
provided that both arbitrators and umpire 
must be persons engaged in the Baled 
Jute Trade and that their award shall be 
final , subject only to a right of appeal to 
the Committee of the Association: 

Held — That this agreement was quite 
inconsistent with sec 9 (b) of the Indian 
Arbitration Act , under winch , on the 
failure of one party to appoint an arbitra- 
tor, the decision is to be by a single arbi- 
trator chosen by the other party only, 
whereas under the agreement in question 
m every ease of such failure — which m 
eludes a failure to appoint a substituted 
arbitrator on the death or retirement of 
an arbitrator originally appointed — there 
were always to be ttco arbitrators f one ap- 
pointed by the parties and the other by 
the Chairman on behalf of the other 
party. Under the agreement . moreover , 
the decision was to be by a domestic 
tribunal constituted of men engaged %n 
the trade and the decision was to be sub- 
ject to an appeal to the Committee of the 
Association . 

That an award made by a single arbi- 
trator appointed by the Appellants al&ne , 
upon the failure of the Respondents to ap- 
point an arbitrator as required by the 
terms of the agreement , acting under sec . 
9 (b) of the Arbitration Act 9 was without 
jurisdiction. 

Any objection to an award on the 
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ground of misconduct or irregularity on 
the pari of the arbitrator ought to be 
taken by motion to set aside the award . 
But where it is alleged that an a tbit ratin' 
has acted wholly without jurisdiction, his 
award ran be questioned m a suit brought 
for that purpose . 

The fact that the awatd has hern en- 
forced by rreeution under see 1 r > is no 
bar to a suit to have it decimal void and 
fot consequential relief 

Where Ihe ITu/h Court on appeal 
having drclaied th t award void, with the 
consent of parties , ordered the Ippellants 
to repay to the Respondent* a *inn of 
money which the Respondents had paid to 
them in execution of the award upon an 
undertaking by the Respondents to ret inn 
the amount it the award should be found 
valid by the Judicial i'nmmitlrc on ap- 
peal ■ 

(Jujum —II hethn any Inimical objt t - 
tiun a? lo the jurisdiction of tin Com! to 
question tin a tea id could hr' nun ulaiued 
bejoic the Judicial Comntilln Inn tin/ r ( - 
gaul to the fact that tin order appealed 
from was to some extent a « ousent outer 
and contemplated that the question of the 
validity of the award should be finally 
determined by the Judicial Committee. 

This was an appeal from a judgment 
and decree of the High Court in Bengal, 
dated the 13th December 1920, revising 
a "judgment and decree of the said Court 
in its Original Civil Jurisdiction, dated 
the 15th March 1920. 

The suit out of which the appeal aiose 
IVas instituted by the Respondent lo i a 
declaration that certain awards were void 
and inoperative and that the Defendants 
(Appellants) had acquired no rights there- 
under. 

The Appellants purchased from the Re- 
spondents certain quantities of jute of a 


fixed standard at quality under eleven 
separate contract* On delivery, the 
buyers contended that the jute was not of 
the quality contracted toi and the matter 
was referred (o aibuiation m terms ot the 

contracts. 

The aibiti .itoi appointed by the Res- 
pondent eveiittualK wiihdiew from the 
reference and, aftei notice to the Respon- 
dents to appoint anothei aihitrator and 
the faduie of the lattei to oomph there- 
with, the Appellants' .uhihetoi heard the 
references n jiarlc, and on the 26th Sep- 
tembci 1916 awarded to the Appellant* 
damages amounting to o\ei Rs 68,000 

On the 17th Xo\ ember 1916 the Appel- 
lants aitei due notice to the Respondents 
filed the awaids in the High Court. The 
awards thus became doeiees of Court and 
on the 12th Deceinbei 1916 the Appel- 
lants applied tor and obtained an order 
toi execution ot the deeiees 

The Re>j)omlenth theieunon instituted 
the pi esHit suit Ioj tb* abm e-ment mned 
relief. The iacU tie mom fullv set out 
hi the liidgment ol the Board. 

The mit came on toi tual before (ihose, 
J , who held that the suit was maintain- 
able as liained e\on though the Plaintiffs 
did not ask Lor the awards nor for the 
execution proceedings to be set aside, but 
that the appointment of a sole aibitrator 
wfis valid and that the awaids were made 
within time and were operative, and b# 
dismissed ihe suit with cost*. 

Prom this judgment and decree the 
present Respondents appealed to the High 
Court in its Appellate Jurisdiction and 
the objection was taken for the first time 
that the award was bad as having been 
mad* bv a single arbitrator and the proce- 
dure laid down bv Bve-Law 15 of the 
Bye-Laws of the Baled Jute Association, 
incorporated by the parties in their con- 
tract, had not been observed. 

84 
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Tho learned Judges who heard the ap- 
peal (Sanderson, C. J. and Richardson, 
J \ upheld the objection and allowed ihe 
appeal. 

From tl is dicisiuA the Defendants ap- 
pealed to His Majesty m Council. 

Sir John Simon, 1\ C and Mr S 
llyam (with them Mr 11 1 Wrlqht , K 

C ) for the \ppellanU - The suit is not 
inaintainabh* as the avvatds have become 
deuces and have boon executed, and the 
m liter o' now in the hands of the Couif 
r rhe letters of the 27th ruod 31st Julv 
1910 mounted to an agreement that the 
.uhit.ritMn w as to proceed according in 
the Arbitration Act Moreover the Res- 
)>oudents having denied the relevance nl 
the Dali (1 Jute Association’s conti u i 
(Miinoi now i el \ on its trims A lieu’ 
umiomenf was [oimed bv those letieis to 
w hu*h see 9 o[ ihe Indian Arbitration 
\er ^ ajipheubte Moreover el 15 ap- 
plus onlv to the original appointment , 

Mr Dunne, K V foi the Respon- 
ds nP No e.iM 4 oi estopped has been rai-- 
ed Indole, nor is it correct 
rp he onlv two point*, are — 

(h Th^ appointment of a sole arbitia- 
t or was jlhmal and ‘without jurisdiction 
(2) Tlie tune lor making the awards 
had expired and consequently the awards 
wore invalid * 

This* was ,i mufti i o| “want of jujh 
diction” and is propeily the subject- 
mallei of a suit 

< >/>[)< nheim a Co. v Mahomed llancrj 
Sahib ( 1 r 

Mi llyam leplied 

Tlum Roimsnirs’ Judgment was deli- 
voiotl bv 

Yiscoi \r Can r Tint; is ail appeal 
a decree of the High Court of Audi 

tl) L R. 49 1. A. 174, 180 : i. C. 26 C W. N. 

042 ( 1922 )* 


cat me at I’ort William in Bengal, in r*Ft 
Civil Appellate Jurisdiction, reversing a 
decree of the same Com t m its Ordinary 
Original Civil Jurisdiction. 

The Appellants and Respondents 1 are 
merchants m Calcutta By eleven con- 
tracts m waiting, hearing vat ions dates 
between September 1913 and Deeembi r 
1911, the Appelhnts agreed to buy fiom 
tlie Respondents a number of bales of 
jute of certain specified standards of 
quality The contracts were alt rri a 
foim approved bv the Calcutta Baled 
Jute Association, most of them contain- 
ing what is called a “home guarantee’ 
(that is to sav, a guaiantee as to quality, 
condition and weight on teirny contained 
m the London dole Association (niitiacC, 
and all of ihetn containing an allot ration 
clause in the following terms: — 

15 In the event of anv dispute 
whatever arising out of, or in anv wav 
relating to, this eontiaet or to iis mn- 
strurtion or fullilment hid ween the 
parties hereto, and whether aiismg 
before or aftet the date of expii i- 
tiomof this contract, the dispute h Cl 
he referred to arbitration m accord- 
ance with tlie Rules and Bv>- r n 
dorsed on this contract Rich ]y\ ty ( o 
the dispute shall appoint < no ai lv.trator , 
and such arbitrators shall have the power 
to up] mini an umpire Both arbitrators 
and umpire must be persons engaged m 
the baled jute trade, and then award sb *!1 
be final, sub|ecd onlv to right of appeal 
to the Commit let' Tho Association’s 
Rules and Bye-Laws as punt'd oil the 
reverse, iorni part of this eontiaet ” 

The Rules and Bye-Raws lef’eired to 
in tho above clause include the follow- 
ing •— 

Rule 27 ” Tlie Committee nrav, at 
their discretion, and upon payment of 
the prescribed fees, hear appeals against 
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,n bitjalion iiwaids, 7 >r<>\ idocl they proceed 
Jn rnulonndv with the Dvr-Laws of the 
donation 

Bj u-JLavv 15. “Where one of tlie 
parties to a dispute shall fail to appoint 
an aihitutoi within 18 houis alter having 
been called upon to do so, the Chan man 
< >f I lie Association shall appoint an arbi- 
hatoi whose appunii ment shall he as law- 
ful and binding upon the defaulting party 
.is though lie hnnselL had appointed sucli 
ubitrutor." 

The Association lohned to in the con- 
liaet, Rules and Bye-Laws is the Calcutta 
Dalial Jute Association, and the ('urn- 
nnttee ideiied to is the Committee of 
that Association 

Tin. into, when deiivcied under the 
contracts, pioved not to be ol the specified 
(jualitv, and a < oiisidci able pait of it was 
“ invoiced hack ” to the Appellants and 
icsold b\ them at lowci puces, with the 
result that the Appellants claimed to have 
sufteied damages do the amount ol 
Rs 8d,()2>, ,md dein.iiided payment of 
this amount iioin the Respondents The 
demand having been i el used, the Appel- 
lants, in Julv 1915, appointed All (1 C 
Allan to act as then aihitialor iu the 
matter in accm dance with the conti acts, 
and the Respondents attei some delav, 
tv; , m September 11)15, appointed Babu 
Sarat Chandei Gossun to act as arbitrator 
on their behalf Air Allan endeavouied 
to arrange a meeting with Babu Gossam 
with a \ievv to entering on the reference, 
but without success, and ultimately, on 
the 7th March 1910, Air. Allan retired 
from the reference Theieupon, the Ap- 
pellants appointed Air. R. II Singleton 
to he an aibitruJoi in his place, but Mr 
Singlefun w ab equally unsuccessful in lus 
offoits to get Babu Gossain to meet him; 
and after many excuses, the latter, on the 
30th Tune 1910, withdrew from the 


matter 0 M the 27th Julv 1910, the Ap- 
pedants \wofe to the Respondents a letter 
referring to the retirement of Babu Samt 
Chander Gossam and adding — 

We, therefoic, call upon you to apjxnnfc 
an arbitiator (o act on your bclnili, in the 
place of babu Gossain, within 48 hourq f 
Failing which wc shall apply to the Haled 
Juto Association to make an appointment m 
>our behalf in, accmdancc with Bye law I , ot 
the Association " 

Jo tins let tei , the Respondents replied 
on the d 1 s t Julv, as tollows — 

“ Yours of the 27th Julv, 1910 
I he time limit undei tile Indian Arbitia 
tion Act ib ovei, and we legiot that we 
cannot agiee to luitlici extension ot linn* 
Regarding voui suggestion that vuu will 
ask the ( h airman of the Association to 
appoint an aibitidtoi, we beg to point 
out that the Chanman has no authunty to 
o\ ernde the piowsion ol the Indian A) bit i a 
tion Act luithej, w e hold that tin di^puti 
to settle which this aibitialion was ag.ccd 
upon, does not come und**r the temiK ol* 
the Calcutta Baled Jute Association Con- 
tract, so the Chairman cannot exeicisc his 
lights under the eontidcl ' 

Jn answet to tins lc4tei, the Appellants 
wiute to the Respondents as follows - 

“ With ret ci cnee to youf lettei of the aist 
ultimo, we aic advised that, neithei ot om 
arbitratoi s, Mi Allan ox Mr SingletoLi, nor 
your arbitrator, Babu 8 C Gossam, having 
entered upon the refcienee, the question ot 
the period of making their awards having ex- 
pired does not arise We, therefore, call upon 
you to appoint an arbitiator to act on vour 
behalf m the disputes arising out of our 
claims under each of the above contracts as 
set out above, within seven cleai days fiom 
this date, in default of which wc shall ap- 
point our aibitratoir, Mi S II Singleton, 
to act as sole arbitrator in the reference, in 
accordance with the pioMsions of the Indian 
A i bit i a turn A«t Section *) (M 

The Respondents having made no im~ 
ther appointment, the Appellants, ori the 
4th September, purported to appoint Air 
Singleton to act as sole arbitrator in the 
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reference in pursuance ot the Indian 
Arbitration Act, see. 9 (6), and ho inform- 
ed the Respondents The Respondents 
declined -to recognise this appointment , 
but Mr Singleton, aftet giving due notice 
to the Respondents, proceeded with the 
reference ex parte and ultimately made 
eleven awards tone undei each conti. id K 
b\ whicli he aw aided to the Appellants 
sums to he paid by the Respondents 
amounting in all to Rs G8,574 The 
awards weie filed under sec 11 oi the \ct, 
and in pursuance of see 15 a wairant was 
issued d iiect mg the Sheriff to hw\ the 
amounts a wauled hv seizure ot the Res- 
pondents’ goods; and this was done 

On the Hth January 1917, the Respon- 
dents commenced against the Appellants 
the present suit, in which the\ alleged 
(among othei things) that the appoint- 
ment ot Mr Singleton to act a^ sole 
aibitralor was illegal and that the aw aids 
were \oid and uiopeiatne, and i laimcd a 
decimation to that elicit, an injunction 
restraining the Appellants ftom with- 
drawing the sum in the BheufPs hands 
and a declination that the Respondent 1 * 
were entitled to a leiund ot that sum. 
Theie was also a claim lot damages winch 
has not been pioceeded with l ndei a 
consent older made m the suit on tin* 
12th Januan 1917, the amount m the 
Sheriff's hands (Rs (>(>,177) was paid to 
the Defendants, but it was agreed that 
for the pm pose oi the suit, the moivw 
should be deemed ip he still in the Sheriff s 
hands 

On the heaimg of the suit heloie M j 
J ustice Otiose on the 7th April 1920, the 
Defendants contended, first, that liaMng 
regard to the proMsions of secs t‘2 and 5fi 
ol the Specific Relief Act, and to the tact 
that l lie Plaintiffs did not claim to set 
aside the awards, and the execution pio- 
ceedmgs, the suit was not main tamable, 


and, secondly, that the awards w’ero not 
made out of time. The learned Judge 
oxeirulcd the fust but lie upheld the 
second contention, and held the awards to 
be mi lid t and accordingly dismissed the 
suit with costs. 

On appeal to the High Pouit at Foit 
William, the Plaintiffs, wlule still main- 
taining that the time lot making the 
awards had evpned, jelled mainly upon 
a |)oint which, although open to them 
upon then pleadings, had not been aigued 
in the Court* ot fust instance They now 
Contended that the appointment ot Mi 
Singleton as sole arbitrator was illegal on 
the giound that the scheme of arbitration 
contained in cl J5 of the contract, and m 
the Rules and Bve-Laws annexed, was in- 
consistent with sec 9 (b) ot tin* Aibitia 
t ion Act undei which that appointment 
was made and aecoidingh that, a 
‘ diffeient intention" hawng been ex- 
pressed m the contract, sec 9 < b ) did not 
apph The learned Judges who lieaid 
the appeal (Sir L Sanderson, C. J , and 
Richardson, J ) acceded to this contention 
and held that the appointment ot Mr 
Singleton as sole aibifratoi was meffec- 
tne, and that the aw aids were \oid on 
that ground Ppon the question whether 
the awards were out of time, the learned 
Judges were disposed to take different 
Mews, but upon tins point tliex gave no 
definite decision, as their conclusion upon 
the othei point was sufficient to dispose 
ot the suit The Point accordingly 
allowed the appeal and declaied the 
awanls \ord, and with the consent of the 
parties, ouleied the Delendants to icpav 
the above sum of Rs (iH ,57 T to the Plain- 
tiffs upon an undertaking b\ the la 1 1 or to 
letuin the amount if Ihe awards should 
be ioiind valid b\ tins Board In mow ol 
the fact that t he point on which the 
Plaintiffs had succeeded had not been 
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taken in the Court below , the parties were 
onleied to bear their own rosL ot (he 
original trial Against this decision the 
Defendants now appeal to the Boa id. 

On the aiguurent befoie then Lord- 
ships, it was aigued, as a prclnmnarv 
point, that the suit would not lie, as tlic 
only remedy upon to tin* Plaintiffs was to 
move to set aside (he aw aids under sec. 
II ol the Aibitialion \ci , and Ihis could 
not be done altei the aw aids had been 
enloreed bv execution In thru Loid- 
ships’ opinion, IhoLe fs no substance in 
this point Am objection to an award on 
the ground ol misconduct 01 n legulaiilv 
on the part ol the aibdratoi ought, no 
doubt, to he taken l>\ motion to set aside 
Ihc awaid but wlino bis 1 u m v* > Jt is alleg- 
ed that an aibitiaioi h;t > < wt (m 1 wholTv 
without jin isdict ion , his await! can hr 
<|iirst loiK'd in a suit lumiglit b>i that ] air- 
pose Noi is 1 1 io lari that the awaid has 
betui (idoieed b\ (‘Mention untlei sec 15 
,i bai to a suit to have d (k'ckncd void 
and Jol* consequential lelici Sec 15 
dot's not ( nact that tin award, w (jen filed 
is to be declin'd to be a deeiee of the 
Com I, but onl\ that it is to be enfoice- 
ablc as it it were a decree. 

A suggestion was also math that tin' 
suit was open It) objection tmdei secs ¥1 
and 5(5 ot the Specific Belief \eL on ihe 
giound that no lelief was asked othei 
than a declaration, hut in their Lord- 
ships’ opinion this is not the case The 
plaint asked not onl\ foi a* declaration, 
but also foi an injunction, lepayiuent ot 
the amount lev it'd, and other relief Fur- 
ther, it is difficult to see how any techni- 
cal objection to the jui isdiction can now 
he maintained, having reguid to the fact 
that the order appealed fiuiu was to some 
extent a consent order, and contemplated 
that the question of the \alidity of the 


awards should be finally determined by 
this Boa id 

Turning now to the substance of the 
case, the mam question is whether the 
submission to arbitration contained an ex- 
piossion of a, “ different intention which 
had the effect of excluding the operation 
of sec 0 ( b i of the Arbitration Act. In 
their Lmdships’ opinion, this question 
must be answeied in the affirmative 
Each ol the contracts piovides that am 
dispute shall be loferrcd to aibitration 

in acefii dance with the Buies and Bye- 
Laws endorsed on this contract,” and 
that such Buies and B\e-La.ws shall torm 
pail ol the contiait , and Bve-JLavc 15 is 
to tilt' effect that, v\ lielv one of the parties 
lo a depute hnls to apjxnnl an arhitrafoi 
within the time limited. “the Chainn.m 
of the \ssoeiation shall appoint an arbi- 
liatoi vvlui^e appoiiUmcJii hliall be a* law- 
ful and binding upon the defaulting partv 
as though he himself had appointed such 
aibitiatoi 1 The eontiacl further pro- 
vidt's that both arbitrators and umpire 
must he persons engaged in the Baled 
Jute Tiade, an # d that then award shall be 
final, subject only to a right of appeal fo 
flu* Committee of the Association The 
effect ot these provisions is that on a 
failure bv either paitv to apjioint an arbi- 
trator— which includes (in their Lord- 
ships’ opinion) a failure to appoint a sub- 
stituted nrbitiatoi on the death oi retire- 
ment of an arbitrator originally appoint- 
ed — the appointment is to be made by the 
Chairman on. behalf of the defaulting 
part\ , so ilmf ui every such case' there are 
to bo two arbitrators, one appointed by 
one ol the parties, and the other by the 
Chairman on behalf of the other partv. 
Both are lo be men engaged in the trade, 
and the decision of these skilled men. or 
their umpire is subject to an appeal to the 
Committee of the Association, It is 5o 
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such a domestic tribunal, so constituted, 
that the parties have agreed to submit 
their differences; and this agreement 
appears to their Lordships to he quite 
inconsistent with sec 9 ( b ) of the 

Act, udder which, if it comes into opera- 
tion, the decision will be made by a single 
arbitrator chosen by one paity onlv 
Further it appears to be at least doubtful 
whether, if the scheme of the Bye-Laws 
were departed from bv the application of 
sec. 9 (h) 9 the right of appeal to the Com- 
mittee would continue to be effective 
Upon the whole, therefoie, their Lord- 
ships agree on this point with the Judg- 
ment of the Appellate Court. 

It was contended on behalf of the Ap- 
pellants that the Respondents’ letter of 
the dlst Juh 1910, abo\e queted, had the 
effect of excluding an appointment bv tin* 
Chairman and e\idenemg a new a^ico- 
ment to which the Arbitration Act, in- 
cluding sec. 9 (IA, would apply, but In 
their Lordsh ifps’ opinion, that lettei 
cannot have this ell cot By the letter, 
the Respondents contended that the time 
for making the awaid luuV expired, and 
that the Chairman had no authority to 
override the provisions of the Arbitration 
Act in that respect ; and also that the dis- 
pute did not come under the terms of the 
contract at all. They mav have been 
mistaken in both these contentions ; but 
there w r as clearly no intention on their 
part to set up any new' form of arbitration 
'different from that to which thev had 
agreed. The Vppellants, erroneously as 
it now appears, accepted the Respon- 
dents’ view that the Chairman had no 
authority to appoint, and had resort to 
sec. 9 (6) of the Act In this, unfor- 
tunately. they were wrong; and thev 
must now accept the consequences of 
their action. 

f As the above considerations dispose of 


the appeal, it is unnooessan lo consider 
fhe question raised as to the aw a ids being 
out of time Their Lordships will ac- 
cordingly humbh ad\ise His Majesty 
that the appeal fails and should be dis- 
missed with costs 

Sohcifois Messrs Otr Dn/nain U Co 
lor (he \ppellanfs 

Solicitors Messrs II IT Bui <( Co 
loi the Respondent^ 

(i D If 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

I GLADSTONE WILLIE iV 

Co. 

18 , April. | Jooslb Peek Mahomed 

& (to. 

['"‘trfin'i 1 of it it ifiiUil Uhfl i/I ('tnt)ty if ott i'n 

< < ,f < tt nmbi Ctrti Piorn/ttn Co<h'(A<t V of 1908), 
0< 16 — 1 iidio n Ai (titiofinn Aif (/X of 1809) 

.v 7 7 

I, having obtaimd no auard against. 
!' and filed if m Coin I, assujnul l In 
'a mv to C C tip {died for ctuultun of 

Hie awn id ogam* l B 

lleld — Thai (' fhe a^sufim , was tu 
Idhd to cm utc it against B under Or 31 , 
i lb of tin Civil Procedure Code , l%tt 
Held also — That when under the pio- 
r'dons of the Indian h bitiahon /let, sec 
J h the legislature provided that an awaid 
on being filed was enforceable as if it were 
a decree of the Court , it intended that all 
the provisions of the Code of Civil Pro- 
cedure applicable to the execution of de- 
uces should apply to an award so filed 
Louis Dreyfus <fc f!o r Puuusottom 
D\s Nahaindvs (D referred to 
TlUUJfl wandas K\lt\nd\s (I A.r \r v 
Jib wen AND ( 1 ). BaijnaTh v Ahmld 

(1) T. L. R. 35 Bom. 196 at p. 198 (1910). 

(A) I. L, R. 47 Cal. 29 at p. 33 (1919). 
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Mrsswi ( k >) and K D K\ssoon r. Bam* 
di jx B \ mki s senda s (3; considered . 

The facts of the case will appear from 
the judgment. 

I ft I I\ Hoi) foi Messis doosul) IVoi 
Mahomed if Co - r Plu* award cannot he 
executed undei t lie pio\ isions of (’nil Pio- 
(M'lluir Code h\ the a^Mgnee He must 
hi inn a sepal ate suit ( h 21, r 1(5 does 
lint apply The award when tiled though 
ordoiceahlo as if it weie a ileeiee is not a 
decree 

Belies on Tnbhiui Judas Kahandas 
(la jot \ Jibanchand f 1 > , Baijnath ^ . 
I limed Mussaji (2) and J i P Sassoon v 
Ununduii nanvlissnufa^ C)) 

I h 1 Y Chaudhim foi the assignee 
(a pplieanl ) leleis to Linnet Prciffas J Co 
\ I'mustd loin /)us Xannndas ( 1) 

The Jrui.MENr of j jit (Mi rt was as 
i allows 

(im \us, I r rins is nn ap]>lication h\ 
the usMgnee^ ol an awaid'ioi th(* execu- 
tion oi the award The aw aid was made 
in fa \ oui of Messis Gladstone Willie 
Y Co It wars dul> tiled and was there- 
in! c capable ol execution a.s a deciee 
undei the proMsion of ste To of the In- 
dian Ai Inflation \ci Tn execution 

theieot Messrs Gladstone Wvllie & Co 
attached eetlam piopetlies of Messrs 
Joomb 1 ’eer Mahomed & Co 

r Fhe attachment w<is ultimal(d\ with- 
diciwn upon certain lei ms which <ue set 
out in the eop\ ot a lettei addressed hv 
Messrs Gladstone \Y\Ihe & Co to 
Missis ,)o(jsul) Peer Mahomed By 
these feims the amount ot the award was 
payable in certain sums therein men- 
(1) 1 L. R. 35 Bom. 196 at p 19« (1910), 

(21 1. L. R. 40 Cal. 219 at ?. 230 • 8. c. 17 0. 
W. N. 395 11912). 

O' T. L. R. 50 Cal. I at p. 9 «. c. 27 C, \V, 
N, 060 (P. 0.1(1922'. 

(4) I. L. R. 47 Cal, 29 at p. 33 (l&W. 


tioned and, in default of any instalment 
not being paid, Messrs. Gladstone Wyllio 
& Co. reserved to themselves the right 
to proceed with the execution proceed- 
ings for the balance ot the full amount 
due under the award. Ceitain payments 
were made m pursuance of this arrange- 
ment and ultimately, I think sometime 
in January or Eebiuaiv of tins year, the 
award was assigned b\ Messis Gladstone 
\Y}llie A Co. to the present applicants 
who now seek to enfoiee it lor the balance 
of the whole amount ol the <n ward 

Three plaints axe tailed on behalf of 
Messis Joosub Peer Mahomed & Co 
Pirst, jt is said that the assignment is not 
pro\ed tfecondh , it is sanl that the 
auangement is not eouectlv set loitli, 
and ilindh, ceitain points aiming on the 
(’ml Pioceduie Code are relied on as 
reasons win tlie oidei bought should not 
be made. 

So fin as the InM ]v>mt is concerned it 
semns to tliat upon the evidence before 
me the assignment is ampl\ proved and, 
so lai as the naoyd point is concerned, I 
am satisfied that the arrangement put for- 
ward In the present applicants is in fact 
the auangement that was arrived at 
between Messis Gladstone Wyllie & Co. 
and Messis Joosub Peer Mahomed as 
Terms upon which the attachment should 
he withdrawn The third point remains. 
Wh.it is said is thm that the provisions 
of Or 21, r 10, are not applicable in a 
muftei of this nature inasmuch as this is 
not the Couit wbfch can be said to have 
passed the decree, and reliance is placed 
upon the case of T ribhu wandas Kaliandas 
Ctfijar v Jibanchand (1), where the 
learned Chief Justice of Bombay refused 
to grant a stav under Or. 21, r. 39, in re- 
spect of the execution of an award filed 
in Court, on the ground that the appli- 
(I) I. L. B/J6 Bom, 110 at p. 198 (1910). 
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cant was not tlic holder of a decree of 
Court and was therefore not entitled to ft 
stay under the provision of order 21 , r. 29. 
Reliance waa further placed on a paasage 
in Baijnath v ihmed Mtissaji C2», where 
Sir Lawrence Jenkins states that when 
an award is filed the result is not that 
there is a suit m which a decio( has been 
passed hut that tlieie is an aw aid winch 
shall be enforceable as though n weie a 
decree And lasth, u 'banco was placed 
on the case of K 1> Sassoon Ihnmhtll 
Ilamhw nda» t3j, wheie the picseut 
Loid Chancelloi , m dehicinig the opi- 
nion of the Judicial Committee, stated 
that section 15 ot the \ibitmtioii Act 
does not enact that the awaid when hi- 
ed is to bo deemed to he a decree ol the 
Court hut onlv that it is to he enfoiceahle 

as if it were a decree 

Ah against ibis, T was leloirvd to the 
puwjsionb of Or. 21 , 1 50, sub-sec 2 of 

the C ivil Procedure Unde and In a d< < inion 
jn Lou i ft Drrtf fits’ <(’ Co \ I'm h sot tow P (I 
Xaraunh ts (h, aline the learned Juduo 
refused to accede to the argument lb,n 
be could nob go into the matters to whie 
Or. 21, r. 50, sub-c*l 2 relates on the 
ground that tlie award when filed was not 
a decree for the purpose of that sub-sec- 
tion, and I was further referred to a deci- 
sion in Chambers by myself m which f 
apparently arrived at the same conclu- 
sion* 

On behalf of Messrs Joosub Peci 
Mahomed & Co , it is said that although 
the decision under Or. *21, r. 50, suh-el 
2, may be correct, it docs not covci a 
case arising under Or. 31, r. 16, which 
does not relate to actual proceedings fm 

(3) I. L. It. 40 CM. 219 at p. 860 : *. c. 17 C. 

W. N. m (19121. 

11 ) I. la B* BO Oal. 1 at p. 9: i. o. 27 Ck W. 

H. 600 IP. 0.) (1*221. 

(4) I. L. *, 47 Cal. 29 al p, 82 (1819), 


enforcement <of a decree as do the provi- 
sions of Or 21, r 50, sub-cl. 2 1 am 

afraid 1 cannot assent to this argument 
I think that) when under the provisions of 
the Indian Arbitration Act (sec 1 r >> the 
legislating provided thai an awmd on 
being filed was enforceable as if it were 
a. deciee ot the Couil, it intended that all 
the piovisious of (he Code of Ci\il Proce- 
dure applicable to (he execution of de- 
crees should a 7 >] >1 v to an avaid so filed, 
and ij it is neeesMu to sa\ which is the 
Coutt which passed the deciee within the 
meaning of Or 21, 1 1(>, 1 tbmk flui lot 

purposes ot execution alter the award is 
filed and is capable ot execution as a de- 
cree this Court must bo deemed to be the 
Court which passed the decree loj the 
pm poses of those sections in the Cml 
Procedure Cob* 

The result is that the objections raised 
be halt of .loo ub P( w, i Mahomed A 
( o , in m\ o >11 fail d 1 must make 
the or dei that *is *snugl Let a uairant 
issue The applicant is entitled to lb»* 
costs >1 this application I Ma\ execu- 
tion for a week If doosub Peer Moha- 
med Co pa\ m the amount of the 
awaid 1>\ then, tlieie will be libeitv to 
the applicants to withdraw" same on 
giving security 

Messrs A C Hitter and Basil, Kohci- 
tois for tlic A)>plicant J Giridharilal 

Messrs. A 7 . C. Baral and Pt/nc, Solici- 
tors for Messrs Toosub Peei Mahomed & 
Co. 

P. K. C. 
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(CIVIL APPELLATB JURISDICTION.] 
Appeal pxom Appellate Degree 
No. 669 of 1921. 

Santala Bewa and 
ors., Defendants, 
Appellants, 
v . 

Badaswari DA8r, 
Plaintiff, Respondent. 

Rajbanris, if governed by ordinary Hindu hoc — 
Ilnulv Widows Remarriage Art (XV of 1856), 
sec. 3 — Re-marriage of Rajbanst widow , ij entails 
forfeiture of her late husband's estate . 

Hold — That the parties * to this case, 
who were Kaftan sis, were gave r tied by 
the orchnanj Hindu law, and one of them, 
a widow , who re-married } forfeited her 
former husband's estate , even though 
there was a custom of le-marriagc in her 
caste. 

The second section nj \d \ \ of ltf r )6 
i Hindu )\idous Ue-Vairiacfe \et) applies 
not onhf to widows who could not i< -marry 
In foie the passim) of the M, but also to 
those who were > not so precluded )iom ic- 
mnrnjinq cithei by Jau m custom 

Niryv MAnuu) r Srinnth *(7), 
lUSHUL JFIIAX BEGUM v. IUm S\r\n 
ttivur (8), AIutuiWT v Veer\mak\lt (3) 
and several other cases referred to and ic- 
Ucd on. 

This was an appeal piefeued on the 
L4th of March 19*21. against the deeice of 
S W Goode, Esq , Deputy Commis- 
sioner of Zillah Darjeeling, dated the 5th 
of December 1920, re\ersmg the decree of 
B. A. Hollow, Esq., Munsif of Riliguri, 
dated the 4th of August 1920 

The facts of the case are briefly as fol- 
lows . — One Lalua, a Bajbansi, \vho held 
a six pies share m a ceitain yde, died 
leaving a daughter and a- widow . On 

<8) T. L. Tt. l MAd. 226 11877’. 

*7> 8 0, L .T 542Ufl07». 

8) I, L. B 22 Cal 589 ,1895'. 


Lalua s death his widow inherited the 
share of Lalua m the said jote. There- 
after the widow married again, according 
to the custom of the Rajbansier, anil sub- 
sequently sold off the said six pies share 
in the ]ote The daughter thereafter 
brought the present suit for recovery of 
possession of the said six pies share ‘on 
the giound that the widow' M her re- 
marriage had foi feited her light to the said 
share arid the vendees b\ their pm chase 
had aequned no light and title to the 
same The Munoif held that the Raj- 
bansjR were not Hindus and that amongst 
Rajbansis re-man lage of a widow' did not 
entail forfeiture of her former husband’s 
properly He accordingly dismissed the 
suit • On appeal the Deputy Commis- 
sioner of Darjeeling held that the widow 
had forfeited the estate inherited from her 
fn st husband bv her re-marriage and de- 
eieed the suit The Defendants there- 
upon profen ul the present second appeal 
to the High Court 

Babu Tcualeswai Pul (howdhury for 
the Appellants 

Babu Mritunjoy Cluittopadhoya for the 
Respondent. 

The Judgment of* the Court was as 
follows : — 

The Defendants are the Appellants be- 
fore us and the facts of the suit, out 
of which this appeal has arisen aie, shortly 
stated, as follows. — 

The Plaintiff' is the daughter of one 
Lalua Smgh, who hold a six pies share 
in a- certain ]olc. # The Defendant No, 1 , 
Santala Bewa, is Lalua’s second wife. 
On Lalua’s death she inherited the share 
of Lalua m the said jote. Thereafter the 
Defendant No. 1 married again, accord- 
ing to the custom of the Rajbansis and 
subsequently she sold the said six pies 
share in the jote to Defendant No. 2, who 
again sold the same to Defendant No. 3, 

85 


C. C. Ghose, J. 
Panton, J. 

1923, 

Heard, 

29, January. 
Judgment, 

20, March. 
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The ‘Plaintiff has brought the present suit 
for recovery of possession of the said six 
pies share on the ground that the De- 
fendant No 1 by her re-marriage had for- 
feited her right to the said share and that 
the Defendants Nog 2 alnd 3 by their 
purchase had acquired no right and title 
to the same The Defendant No 1 in 
her defence stated that there was a special 
custom among the Rajbansis that a widow 
did not. forfeit her right to her husband’s 
property by her re-marriage 
Tlie Munsif held that the Rajbansis 
were not Hindus and that the parties weie 
governed not by Hindu law but by custom , 
and that among the Rajbansis a widow 
could keep a Dangna, and by keeping one 
she was not divested of her former hus- 
band’s properly. Ho accordingly hell 
that the Defendant No 1 did not forfeit 
her right, to her first husband’s property 
by her re-marriage and accordingly dis- 
missed the suit „ 

The Plaintiff appealed to the Deputy 
( ommissionei of Darjeeling and the latter 
held that the special custom referred to 
by the Munsif had not' been satisfactorily 
established It was also held by the 
learned Deputy Commissioner that the 
Rajbansis weie governed by the ordinary 
Hindu law and that, therefore, the De- 
fendant No. 1 forfeited the estate inheri- 
ted fiom her first husband by her re- 
marriage and consequently the Defend- 
ants Nos 2 and 3 acquired no title to the 
property in suit by purchase from the De- 
fendant No 1. e 

On behalf of the Appellants it has been 
contended before us that the Lower Ap- 
pellate Court was wrong in holding that 
the Rajbansis were governed by the ordi- 
nary Hindu law, and, in the second place, 
that there w v as a difference between a 
widow among the Rajbansis re-marrying 
and keeping a Dangua according to the 
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custom which prevails among the Raj- 
bansis, and that the fact of the Defend- 
ant No. 1, having kept a Dangua did not 
entail any forfeiture of the interest taken 
by her in her first husband’s estate. 

As regards the first contention that the 
Rajbansis are not governed by the ordi- 
nary Hindu law , reliance has been placed 
upon the decision of the Privy Council in 
the case of Phanindra Deb fiaikat, v 
Rajeshwar Da# H) The question of 
acknowledgment and recognition of Non- 
Hindus as Hindus arose in (he following 
manner In that case The dispute rela- 
ted to the succession of a zamindeii 
called the Baikantpur Raj and the ques- 
tion their Lordships had to determine was 
as to the validity of the adoption of the 
Defendant in that case as a son to the 
deceased zaminder. It v as found that 
the family of Cooch-Behar, to which the 
parties belonged, originally belonged to 
the Cooch-Behar abonginal tribe, which 
had abandoned their old customs, called 
themselves Rajbansi Ksbaiihas, adopted 
Hinduism as their religion and claimed a 
di\ino ancestry for their chief, who traced 
his pedigree to the god Shiva Upon this, 
the High Court presumed that the parties 
were Hindus and cast upon the Plaintiff, 
who was a rival claimant, the burden of 
proving the invalidity of the Defendant’s 
adoption. 

On a review of their family history, 
their Lordships held that it showed ” that 
although they affected to he Hindus, they 
had retained and w^ere governed by fami- 
ly customs, which as legards some 
matters, were at variance with the Hindu 
law.” They therefore held that the 
family was subject only to customary law 
and that as no custom in favour of adop- 
tion had been proved, the Defendant lost 

(1) t. B, 12 I. A, 72 : 8 . c, I, L. R. 11 Cal, 
4*3(1885), 
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his estate, though he held a deed of adop- 
tion fiom the deceased zeminder, such 
deed according to the opinion of their 
Lordships failing to convev the property 
to a persona desiqnata, In that case, the 
ratio of the decision was that the process 
of conversion into Hinduism was incom- 
plete when the case arose. In the case 
of llamda s* v Chandra Dassia (2) where 
the parties were Rajbansis, the Court held 
that the process of conversion into 
Hinduism was complete and that the or- 
dinal y Hindu law applied to the parties. 

The distinction between the two cases 
referred to above was this, that while 
m the one case the oiigm and history of 
the family was known, m the other case 
it was not, and theie being nothing to 
show that the con version into Hinduism 
in the lattei case w T as incomplete, the 
Com I assumed the ostensible state to be 
the leal state and held the paities to be 
Hindus bound by the lc& loci , adding “ it 
must be taken that they have adopted in 
its entirety one form or other ot Hindu 
law, and it being uncertain which form 
they adopted, it is not unreasonable to 
infer that they adopted the form which 
prevailed in the locality.” 

In his Tubes and Castes of Bengal, 
Vol. I, at p 491, Sir Herbert Rislcy ob- 
served as follows : — “ The transformation 
of the Kochli into the Rajbansi, the name 
by which they are now known m Rang- 
pur, Jalpaiguri and Kuch or Koch Bchar, 
is a singular illustration of the influence 
exercised by fiction m the making of caste. 
As described by Buchanan at the beginn- 
ing of the century and by Hudson some 
fifty years ago, the Koch tribe .was un- 
questionably Non- Aryan and Non-Hmdu. 
Now the great majority of the Koch in- 
habitants of Northern Bengal invariably 
describe themselves as Rajbansis or 
(2) I* L. R. 20 Cal, 409 (1892), 


Bhanga-Kshatnyas — a designation which 
enables them to pose as an outlying 
brafich of the Kuhatriyaf* who fled to 
these remote districts in ordei to escape 
from the wrath of Parsu-Ram. They 
claim descent from Raja Pa sa rath, father 
of Rama ; they keep Brahmans, mutate 
the Brahminical ntual in their marnage 
ceremony and have begun to adopt the 
Brahinmical system of qoiras In re- 
spect of this last point- they are now in a 
curious state of transition, as they have 
all hit upon the same qotra (Kasyapa), 
and thus habitually transgiess the primary 
rule of the Brahminical s> stein which ab- 
solutely prohibits marriage within the 
qotra. But for this defect in then con- 
nubial arrangements — a defect winch will 
probablv he corrected in a generation or 
two as they and their jnirohit \ rise in in- 
telligence — there would be nothing in (heir 
customs to distinguish them trom the 
Aryan Hindus although there has been 
no mixture of blood and •they remain 
thoroughly Koch under the name of Raj- 
bansi Although theie is no historical 
foundation for the claim of the Rajbansis 
to be a piovincial variety of Kshatrivas, 
it is a singular fact that the title Rajbansi 
serves much the same purpose for the 
lower strata of the Hindu population ol 
Northern Bengal as the title Rajput does 
for the land-holding classes of dubious ori- 
gin all over India. The one term like the 
other, serves as the sonorous designation 
of a large and heterogeneous group bound 
together by the edmmon desire of social 
distinction.” 

There are three kinds of marriage pie- 
valent amongst the Rajbansis, viz., (1) 
Gandharva, (2) Brahma and (3) widow 
marriage. Widow marriage amongst 
Rajbansis takes place without any cere- 
monies whatever. The peculiar circum- 
stances under which widows are received 
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In men as wives, amongst Thsjbansis, have 
given liso to diffeient names by which 
such women arc known, such as, Danina 
wife, Dboka wife, Tashna. wife Dang 
means a stick oi a blow dealt with a stick , 
when a widow lives bv hei self and a man 
goes to the bouse with a dang or stick in 
his hand and stnkes a blow with it on 
the 1 oof of the house, and so enters m and 
takes possession of the woman such wo- 
man is called a Dangua wile (Sec 
Huntei's Slatistie.il Account of Bengal, 
Vol. X, p 377). 

In this case the lower \ppe11ntc Comt 
has observed that, it is a matter of com- 
mon knowledge that the "RajbansW have 
assumed the saeied thiead and have teimed 
themselves Chefties and that in these ru- 
cumstances it is not understood vvhv it 
should be held that <he\ are not governed 
bv the oidman Hindu law , although there 
mav be a custom prevailing amongst them 
which renders le-m.u riage of widow per- 
missible 

In our opinion the parties to tins 
particular case are governed 1>\ the oidi- 
nary Hindu law and in that view ot 
the matter the question auses whetliei 
having regard to the provisions (of Act 
XV of 1856, a Rajbansi widow aftei lc- 
marnage forfeits lier former husband s 
estate, even though tlieie is a custom of 
re-mama go in hei caste. Now r , the second 
section ot Act XV of 1850 contemplates 
the case of anv widow T , which may include 
even a widow of a class or caste in which 
such mamages aie allowed oi permitted 
by caste custom, end the scope of this 
section has been the sub|ee( of controversv 
m many casci- [See Murnguijt 1 7 <crtb 
muhuli CJ), I it htt \ (loviuda (4h Pan- 

00 1. L. H. 1 Mad. 226 <1S77). 

(4‘ I. L. U, 22 Bom. 321 IF. B.) (1896). 


chap pa v Sanganbasawa (5) and Matun- 
gini v Ham Ruttun (6)] 

The consensus of opinion, so fai as this 
Court and the Madras and Bombay High 
Courts aie concerned, is that the second 
section of Act XV of 1856 applies not only 
to widows who could not ic-marrv before 
the passing of the Act, but nlso to those 
who weie not so precluded from re-marry- 
mg, either bv law or custom [ See Nilya 
Madhac v * Smialh (7)], In the case of 
Rashul Jchan Ttrquni \ Raw Saran 
Singh (8), it wan held that a Hindu widow 
on ic-inai riage foifeits the estate mheiited 
fioni her former husband, although ac- 
cording to the custom picvailmg m hei 
caste i e-marriage is permissible Much 
support is lent to this view bv the fact that 
in almost all castes m whHi a le-mauuige 
is allowed 1>\ custom, such mamages aie 
(ollowedhv foifutureof the fust husband 1 ' 
estate Tu the ease of Coun Clnuan 
Palm v Sita Palm (9), it was iudd tlial 
a Hindu widow aftei ic-mariiage foifeits 
hei deceased husband's estate even 
tliuugh tlieie is a custom of le-mainage in 
her* caste We are not unmindful of the 
fact that a different view 7 has been taken 
1>\ the Allahabad High Court | See 
Khudtlo \ Durqa Pcrshad (10) and Mula 
v Pariah i 1 J ) j But we think we are 
bound bv the decisions of this Court to 
which reference has aheady been made 

Tlie result, therefore, is that this ap- 
peal fails and must be dismissed with 
costs 

J X R Appeal dismissed with costs. 


(5) T. h B, 24 Bom 8ft (J89fl\ 
'6) 1 h H 19 Cdl 28ft (1891) 
t7) 8 0 L J 542 (1907|. 

<8» 1 L. 11. 22 Cnl. 589 ( 1 BP5 > 
(9) 14 0. W. N. 346 (1909) 

UQ) I. L. B. 29 All. 122 (1906). 
(11) I L B. 32 AH 489(1910). 
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Appeal from Appellate Decree 
No. 1378 of 1920. 

Kuladaprasad Chat- 
•jERJEE and ors., 
Defendants Appellants, 
v . 

KhudiRam Misha and 
anr., Plaintiffs, 
Respondents. 

Cicit Piocvihm C<h 1< (A<1 V of t'H)X), Or. 11, m 
2 — Possession, dww* fot — Symbol foul possession, 
drhrciy of, though imhjiivut-dehtoi in nit mil pos- 
session — Suit foi i econo if of niesna piofits tip to 
dehrenf ol syrnholtud possession — Omission to chum 
mesne profit' (t< u ned befot t stnf, but ufte) delnenj 
of possession, if ba,s fash s nil foi sumc — Test — 
Identitn of dune of (U'tion 

rim nt iff* in ( ,i ci n t loii of n (In icc ob- 
tann d symbolu al jinss< ssiiut lluouqh ("oUlt 
mill unlit nli (I a suit hn mui < rij of me site 
fno/it s Irani the dale ol the instil lit ion 
ol fin s ml t>> Hu dali <0 (lehvenf ot po v- 
w wion 1 lh i Ihn sail mw decreed , 
Plaintiff'' instil utid amdhi t sml foi /e- 
eorenf o/ mesne profit' foi the pc nod 
Mibs'cqm nl to the dale of delivery of 
s ifmboheal possession 

Held- That tin claim lot intsne pio- 
fits for the pi nod ' ubsnjuent to tin deh- 
venj ol sifinbolital possession up to the 
institution of the jirevious suit was not 
barral by Or <1, i ol the Civil Procedure 
("ode. The test to be applied was whe- 
ther the claim m the subsequent suit * 
was based on the cause of action which 
was the foundation of the claim in the 
previous suit The, claims for mesne pro- 
fits pnor and subsequent to the delivery 
of possession could not be deemed to be 
based on an identical cause of action , be- 
cause the di livery oj symbolical possession 
was the line of demarcation between pos- 
session antecedent and possession subse- 
quent , whereby tin adv< nr possession oj 
the judqment-dcbtor was interrupted t 
this being the case , even whew the decree- 
holder was entitled to actual possession. 


Tjukur Sri Sri Radhakrishna Chan- 
pkrjt v R\m TUmnrR H), Juogobandhu 
MVkeimkf v Ram Oh\ndr\ J3ysack (2) 
and other rase s* referred to 

ATmummm) Hwi/ r Mahuimad Zaka- 
i ? t \ (7) distinguished 

Tins was an appeal piefened on the 
28 tli of AIa\ 1020, against the decree of 
Babu \swnn Kuni.ii I ),»^ ( « upta , Subordi- 
nate Judge of Vsansole m Zilla Bmdwan, 
dated I he 28th ot Febiuaix 1020, modify- 
ing the donee of Palm Nalitu Kanta. 
Bov, Munsil \s;msole, dated tlie 10th 
ot Alai elf 1010 

The maleiial I act ^ will appeal fioin the 
ludgment 

Habits Surat Phandia Hoy ('hondhurt 
an*d Copi nd ranath has lot the \ppellants 

Hahn Pyan Mulnm t 'hat terjee (for 
llabu lianliiin Phandia 1 lulnija) foi the 
I ve^po'idenl s 

The Ji hi. Ml M ol MIL Cm III was ,<s 
lollows — 

r rins is an appeal h\ tin* Defendants in 
a suit loi ieco\ei\ ot mesne profits The 
onl\ quest ion m eonhoseisv is whether 
the it is bailed under the provisions cf 
Or *2, i 2 of the (h\il Piocedine (’ode of 
1008 r rhe tacts Inatenal tor tire deter- 
mination ol this question muv be bneflv 
recited The Plaintiffs instituted a. suit 
in 1013 against the Defendants for le- 
eoverv of possession of the disputed land 
with mesne piofits upon establishment of 
title That suit was decreed on the 22nd 
May 1914. The Plaintiffs became en- 
titled to lecover j>ossession of the land 
and also to realize the mesne profits which 
had accrued due antecedent to the suit. 
In July 1014 the Plaintiffs executed the 
decree and obtained symbolical possession 
thioiigh Court. On the 12th February 

(1) 22 OWN. 330 (l»m 

( 2 ) 1 . L. R, 5 Cal. 684 (F. B.) <1880). 

(7f L* R. 4» 1. A. 0 , «* c. 26 0. W. N t 297 
(1921), 


Mookrrjee, J. 
Chotzner, J. 
1922, 
^ 13 , Juno. 
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1917, (he Plaintiffs instituted, a suit 
against the Defendants for recovery of 
mesne profits subsequent to the institu- 
tion of the suit and up to the dale of deli- 
very of possession This suit was de- 
creed On the 20th April 1918 the 
Plaintiffs commenced this litigation against 
the Defendants for recovery of mesne 
profits lrom the date of dehveiv of symbo- 
lical possession up to the J 3th April, 
1918 In these circumstances the ques- 
tion arises whethei the provisions oi 
Or 2, r 2 opeiate as a bai in respect ol 
that portion of the claim for mesne profits 
which had ucciued due subsequent to the 
delivery of symbolical iiossession and 
before the institution of the first suit foi 
mesne profits The C hurts below have 
answered the question in lavour of the 
Plaintiffs On behalf of the Defendant^ 
it has been ’maintained in this Court that 
the mesne profits claimed m tins suit foi 
the period subsequent to the delivery of 
symbolical possession and prior to the 
date of the institution ot this first suit for 
mesne profits could and should have been 
claimed in that suit. To test the vali- 
dity of this contention we have to detei 
mine whether this portion of the claim jo 
based on the cause of action which was 
the foundation of the claim for mesne 
profits for the period antecedent to the 
delivery of symbolical possession. On 
behalf of the Plaintiffs-Respondents it has 
been maintained that delivery of posses- 
sion operated to interrupt the prior ad- 
verse possession and tliat*the continuance 
in occupation by the Defendants gave 
rise to a new cause of action; m other 
words, that the delivery of symbolical 
possession is the line of demarcation 
between possession antecedent and pos- 
session subsequent. This contention is 
supported by the decision of the Judicial 
Committee in the case of Thakur Sri Sri 


WEEKLY NOTE8. [Von. XXVII. 

Misra. 

Uadhakrishua Ohandcrji v. I lam Baha- 
dur (1). In that case, Lord Sumner 
pointed out that when a decree-holder has 
received formal possession as usual after 
due proclamation b\ boat of drum, adverse 
possession of the judgment- -debtor is m- 
teirupled In support of this view re- 
ference was made to the decision of a 
Dull Bench ol this Court m the ease of 
J uggobandhu Muhrrjcc v Ham Chandra 
Ihjsack (2) which was treated as an 
authority foi the proposition that symboli- 
cal possession availed to dispossess the 
judgment-debtor kiiflieiently because they 
were parties to the proceeding in which 
delivery was ordered and given Lord 
Sumner added that this decision was one 
of long standing and had been followed 
lor many years and he saw no reason to 
question or to hold that this lule of pro- 
ceduie should now bo altered Tn the 
ease befoic us, no doubt, the decree- 
holders wane entitled to actual possession 
But tins circumstance does not make any 
difference in the ]>osition of Hie parties as 
is clear from the decision in Hari Mohan 
Saha v lUibur I// (8), where it was 

jxnntcd out, on the authority of the 
oarlrei decisions in LohcsuurKocr v. Pm- 
qun Roy (4) and Shama Charon v Madhnb 
Chandra (5), that though the judgment- 
debtor was actually in possession and the 
decree-holder was consequently entitled 
to take not merely formal possession blit 
actual jrossession, yet the formal posses- 
sion given to the decree-holders w r as in 
the e\e of law sufficient possession as 
against the judgment-debtoi This view 
was also adopted in the case of Mn Wazii- 
nddin v Deoki N and an (6) We must 

(1) 22 C. W N. 8»0 (10171. 

(S' T. L. B. 6 Oftlj 584 <F. B.) (1880) 

(3) I. Xi. B. 34 0»i, 715 (1837\ 

(4) T.L B 7 Cal. 418(18811. 

m I* L. R. 11 Gal. »8 (1884). 

(6) 0 0. L, l 472 (1807). 
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consequently bold that tile claim for 0** *r 2, C P C. It has not been 
mesne profits subsequent to the delivery argued before us that the proper remedy 
of possession cannot be deemed to be of the Plaintiffs is not by a suit for mesne 
based on can identical cause of action, profits but by a suit for lecoveiv of pos- 
Tlus serves to distinguish the decision of session. Wo need not consequently ex- 
the Judicial Committee in the case of press an opinion upon that question. 


Muhammad Hafiz v Muhammad Zdkaria 
( 1 ) In that case, a suit was instituted 
for recovery of interest due on a mort- 
gage \ subsequent suit was instituted 
for iccowrv of the piincip.il and interest 
Tt was ruled that the claim fot pnncipal 
was barred under Or *2, r *2 ns the claim 
had accrued duo befoie the institution of 
the prim suit and as the claim for prin- 
cipal and interest aio^e out of the same 
cause of action they should have been 
united in the previous suit. We mav 
point out that the rule is that every suit 
shall include the whole oj the claim aris- 
ing fmm one and the same cause of action 
and no! lliut e\oi\ suit shall include everv 
claim oi oxen cause of action which the 
Plaintiff max have against the Defendant 
This is supported by the decisions of the 
Judicial Committee m Itaja of Pitta pur 
v Venkata Mahtpahsurja (ft) and Chand 
Kocr v Partab Smqh (0) The test is 
whether the cause of action m the subse- 
quent suit is different fiom the cause of 
action in the eailier suit If the answer 
he in the afliiinatne the subsequent suit 
is not barred, e\en though it might have 
been open to the Plaintiff to unite th fi 
cause of action with the cause oi action 
in the prior suit , Miithk v Sheoprasad 
(10) We hold accordingly that the 
Courts below have correctly adopted the 
view that this suit is not barred under 

(7) L. R. 49 I. A 9: 9, o. 20 C. W. N. 297 
<I92P. 

18) h. R. 12 I. A. 110 : 9. c. T. L. R. 8 Mad. 
620 U886V 

(9) L. R. 15 I. A. 156 1 8. c. I. L. B. 16 Cai. 
98 (1888). 

UO) I. L. R 23 Gal 821. 


The result that, this appeal ia dis- 
missed with costs 

J X Pi \ppeal dismissed 

[CRIMINAL REVISIONAL JURISDICTION) 

Rev. No. 908 of 1922. 

| Natab^r Gbose, 

C. 0. Ghosf, J. Accused, Petitioner, 

Chotzner, J. r. 

1922, Adyanath Biswas, 

,21, December. Complainant, 

Opposite Party. 

Criminal Procedure Code (Act V oj 1898 j sec . 
m e ra miner t ion of witnesses after arguments Oj 
both sides heard, prop / icty of. 

In a rat am ease, 41 j ter both sides had 
closed thin respective eases and after 
arguments had been heard and a date had 
been fixed for delivery of judgment , two 
witnesses who were named by the prose- 
cution were rjaminqd before the * Magis - 
trate , the Matfistiate havtnq exercised 
Ins powers under sec . 610, Cr P. C . ; 

Held- -That the accused can riqhtly 
tom plain that the procedure adopted was 
unjustifiable The action of the Magis- 
trate in summoning the two witnesses 
cannot be justified althouqh the terms of 
sec 640, Cr P . C are very wide . 

This was a Rule praying that the order 
of the Sub-Deputv Magistrate of Kushtia 
(Mr. A Sen), dated the 8th day of August 
1922, convicting the Petitioner under sec. 
408, I. P. C. and sentencing him to 
undergo rigorous imprisonment for six 
weeks and also to pay a fine of Rs. 50, in 
"default to suffer further rigorous imprison- 
ment for four weeks, an appeal from whteH 
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Natabar Hbose v Advanatii Biswas. 

mdor was dismissed by [lie Denufiy Magis- 
li dte of Knshnagar fRabu Jotindra 
Mohan GuhaD on the- 28th Midlist, 1922, 
may be sot aside 

The fads of the case are briefly as fol- 
lows: — The accused was tried nndei s'a 
108, T P ( f , and a ft < fc i a protracted fual 
tlie pmseeution closed its ease' on the 9th 
June 1922, and the defence on the J 1th 
July 1922 Mgmnenh < n behalf (if the 
prosecution were heard on the 18th Jul\ 
and the 25th July was fixed fOi deliver \ 
of judgment On the 28th July 1922 
after both sides had closed then respec- 
tive eases and after aiguments had bet' r 
heard and a date had been fixed for dtli 
very of judgment, two witnesses who wci * 
named by ihe prosecution were examined 
before the Magistrate and tin* Petitjonei 
was evefiiualh Convicted The accused 
Petitioner thereupon obtained the prose m 
Pule 

Babus Dnsarathi Sam/nl and Dinjt nrfnt 
Kiivinut Dnl la for the Petit lonei 

Babux Mnnmalha \a(h Miilhnjcc and 
PannahiJ ('1\alter]cc fbi the Opposite 
Party. 

The Judgment of the Court was as 
follows * — 

In this case a- complaint was lodged 
against the accused Natabar f those on 
the 27th October 1921 under sec 408, T 
P C. From the oider-shect which ha<- 
heen placed before us by Mr Sanyal vvlio 
appeared on behalf of the accused, it is 
clear that there was a protracted healing 
of the case before the Sub-Deputy Magis 
trate of Kushtia The case for the prose- 
cution was not closed till the 9th June 
1922 and the case for the defence was not 
closed till the 14th July 1922. Argu- 
ments on behalf of the prosecution were 
heard on the 18th July anti the 25th July 
1922 was fixed as the date for delivery of 


judgment. It appeals that on the 28th 
duly 1922 after both sides had closed tlicir 
icspective cases and after arguments had 
been heard and a dale had been fixed for 
deliveiy of judgment, two witnesses who 
were named by the prosecution were exa- 
mined before the Magistrate — the Magis- 
tiaie having cxeicised Ins poweis nndei 
see 540, ( i P. C Tlie accused right Iv 
complains before us that the proeedme 
which was adopted bv the Magistrate was 
one which was entnelv unjusi lfiable Tt 
is pointed out on behalf of the accused 
that although the terms of see 5t0 ate 
veiv v\ ide , the wider Die povvei Die moie 
cautious should be the exercise 1 ot disere 
tion on the part of the Magistrate Tlieie 
is a gieat- deal ot torn* m this argument 
and we think that the action of the Magis- 
trate in summoning the two witnesses on 
the 28th lulv 1922 cannot he pistilied on 
an\ \ lew o| the mattei 

f riie conviction ot the Petition*! nndei 
S( c 1()8 and the sentence imposed on lmn 
must, llieietoie, be set aside and the ea-e 
agaimt the accused must be letned 
Such tetnal is to be lield In lore a Magis- 
tiate otliei than the Sub-Deputy Magis- 
t late who originally tiled this ease or by 
such Magistrate as may be nominated by 
the Disfnct Magistrate. 

The accused will lcmain on the same 
h<n I till the disposal ot the i ase bv the 
new Magistrate. 

J N Tt Buie mad( absolute 
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Lord Buckmaster. 

Sir John El ge. 

Sir Lvwuknck Jenkins 
Lord Salvkken. 

i 922, 

Ileaid, 2 7 and 

30, October. 

Judgment, 

24, November. J 


P. M S \DAS1VA 
Mudamar and 
ors , Appellants, 

A R. IIajee 
Fakker M \no- 
med Sait & Sons, 
Respondents 


Hindu fair ~M(t<iLshma — Madia* Pnwuiee — 
Adult members of yoent family inclining liability 
in < oniicy t ton wtth busmens not joint family busmens 
— Joint family ptopeity belongmg*to them, if bound 
— Aftnoi luembei's liability 


hi ihe ‘Madron Presidency , members 
of a joint Hindu family cannot escape 
fiom liability to perform contracts en- 
ttred into by them on the ground 
that their t (infracts were not such as 
would bind the joint family and that 
they had no property other than that 
which was the 'properly of the, joint 
family Decrees made against such mem- 
bers upon such eonhaefs can be etec tiled 
againsl their interests m ih< joint family 
property • 

1 contract purporting to have hern etc - 
elite cl by an adult member o/ a joint Hindu 
family as the guardian of a nnnoi member 
does not bind the minor or hi s interest in 
the joint t a nuly property , uhen the busi- 
ness lor the purpose of which th r contrail 
was entered into unis not a business oj the 
joint family 

This was an appeal from a decree of 
the High Court, Madras, dated the -5th 
March 1919, vaiying a decree of the Sub- 
ordinate Judge of the Nilgiris, dated 11th 
August 1917 

The suit out of which the appeal arose 
was instituted by the Plaintiffs (Respon- 
dents) to recover from the Defendants 
(Appellants) a sum of Rs. 77,303 on the 


basis of on agreement between the naihes 
and a promissory note 

The Subordinate Judge passed a decree 
m favour of the Plaintiffs foi Rs 20,000 
and mtnest and on appeal to the High 
Court that decree was \aued and a fur- 
ther sum of Rs 30,000 and irtoiest was 
awarded to the Plaintiffs. 

The facts of tiro case aio fully set out) 
m tho judgment of the Judicial Com- 
mittee 

Messrs . Clauson , f\ C and Dube for 
tho Appellants 

Messrs Di'Giuyihcr, K C and Ken- 
wojthy Brown for the Respondents 

Then Lordships' JrnuMFvr was deli- 
vered -by 

Rtr Jom\ Hour — T ins is an appeal 
from a decree, dated the 25th Maich 1919, 
of the High Court at Madias, which 
varied in the Plaintiffs 1 lavom a deciee, 
dated the 1 1th August 1917, of the Sub- 
ordinate Judge of the Nilgiris in Civil 
Suit No 07 of 191 f> The suit i elates to 
a contract wdnch was made and to be per- 
foim-ed in the Presidency of Madias 

The Defendants, jaho are the Appel- 
lants here, ate P M Sadasiva Mudaliai, 
Defendant No 1, Y M (fmusamy 
Mudaliai, Defendant No 2, and P M 
Pasupathv Mudaliai, Defendant No 3 
They and their voungest luothei , who is a. 
minor and is not a party to this suit, con- 
stitute a |oint Hindu Tamil v When tins 
suit was instituted on the 4th October 1916, 
Defendant No 1 was 40 years of age, De- 
fendant, No 2 was 35 years of age, and 
Defendant No 3 wa!r 22 years old They 
were sons of P Manidachala Mudaliar, 
who died in 1900 This joint familv 
earned on business as owmers of lands and 
house property in the Nilgni District, 
and in the purchase and sale of lades, and 
as commission agents for the sale of beei 
brewed at the Rose and Crown Brewerv, 

86 
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of which hrewerv the father bad been a 
director. In the office of director of that 
brewery the father was on his death suc- 
ceeded bv his son the Defendant No 1 
The joint family business was earned on 
under the names of P M Marudaclmla 
Mudahar and Rons and P M Sadasna 
Mudaliai and Brotheis In the father’s 
life-time lie had acted as the manner for 
the joint- tamily with the assistance of Ins 
eldest son, and since the father’s death 
the Defendant No 1, with the assistance 
of the Defendant No 2, managed the 
iannlv business 

On the 8th Apul 1915, the Plaintiff 
fnm obtained against persons who con- 
stituted the tinn ot RangaA'vu (loumlan 
and Company a deuce foi sale of two 
breweries, Known as the Nilgm Theweiy 
of Ootacamuml, and flu* Castle Brewerv 
of Aruva-nghat, m default of payment of 
"Ite 1,81,429 odd, mteiest thereon and 
costs Tin* Plaintiff him, claiming that 
moie was due to them m that smt ap- 
pealed to the High Couit While that 
appeal was pending, these Defendants 
Nos 1 and 2, on the 6th Deccmhei 1915, 
agreed (K\ ID with Rungayxa Goundan, 
one of the judgment-debtors ot the 8th 
Apnl 1915, to pm chase the two breweries, 
tree from all encumbrances, tor a sum of 
Es 3,70,000, of which Rs 1,83,000 wci^ 
to be paid into Court on or befoie the 3id 
Januaiy 1910, in satisfaction of the de- 
cree of the 8th April 1915. These De- 
fendants Nos 1 and 2, not having the 
money with which t<*pa\ the Be. 3 70,000, 
applied to the Plaintiffs’ fiim for financial 
assistance, and on the 31st December 
1915, an agreement tKx. AA) was diawn 
up as between these three Defendants and 
their nnnoi brother through his guardian, 
who were described as the mortgagors 
(that term to include them and each of 
their heirs'* of the one part and t lie 
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riaintiff firm of the other part, whereby 
the Plaintiff firm agreed to advance to the 
morfgagois four lakhs of rupees at 12 
per cent per annum interest on the 
security of the tw T o breweries, and of 
other propei tv which was property of the 
joint family The four lakhs of rujreos 
were to include a honub of Rs 30,000 to 
the Plaintiff film foi their assistance 
The fom lakhs of rupees were to be paid 
as follows —To tlie mortgagees, the 
Plaintiff firm, Rs 1,83,000 or there- 
abouts, in satisfaction of then decree of 
the 8th \piil 1915; to the morfgagois, 
Rs 51,000 oi thereabouts . to Mi Bian- 
son in satisfaction ot a decree obtained 
h\ him against Rang<ma Goundan and 
Company, Rs 86,000 or thereabouts; an 
undefined amount to he kept m reserve 
pending the decision In the High Court 
of the appeal bv the Plaintiff firm in the 
suit against Rangav\a Goundan and 
Compam , and Rs 30,000 the bonus 
The agreement was signed b> the De- 
fendants Nos 1 and 2, and b\ the De- 
fendant No 1 as the guardian of their 
manor brothet The Defendant No 3 
was at the time absent from his home at 
Ootacamund , lie was in some country 
Distiict, and did not sign the agreement, 
nor was he consulted about it 

It was found that t lie Defendants 
Nos 1 and 2 were not in a position to 
grant a mortgage of the two breweries, 
owing to the illness of Rangavya Goun- 
dan and to the widow and son of Nanjayva 
Goundan refusing to join in a conveyance 
of the breweries until certain claims 
winch they made had been satisfied, and 
on the 5th January 1916, the Defendants 
Nos 1 and 2 gave to the Plaintiff firm 
the following letteL — 

(Exhibit BB) 

(i To Messrs A R Hajee FakeCr Maho- 
med Sait and Sons, 
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“ Ootacamund. 

tl We beg to inform you that we are un- 
able to carry out at once as agreed upon 
the terms of our finance agreement of the 
m st December* 1915 (hereinafter referred 
to as the agreement), on account of the 
delay m obtaining a proper conveyance of 
the Breweiv properties from the vendor and 
all necessaiy paities 

‘‘ In the event of nui not being in a posi- 
tion to execute the mortgage for Rs 4,00,000 
referred to in the agreement within two 
months from this date, we agiee to take a 
transfer of the decree obtained by vou 
agfainst Rangayya Uoundan and other s on 
the Hth day of April 191"), in O S No 28 
of 1910 on the file of the Sub Court upon 
winch the sum of Rs 1,82,145 14-2 is now 
due and also anv iuithei deuce that may 
be passed m youi favour b\ the High Court 
on an appeal now pending hoin the sanl 
decree 

“ In consideration of vom making us an 
advance of Rs 50,000 on om ])ionote on 
this date (Rs 20,000 having been paid in 
cash and Rs H0,000 being the bonus already 
paid by us to Mahomed Hashnn Sart foi 
his services for ananging the loan of Rs 
4,00,000 referred to m the agreement), wc 
heieby agree to execute in youi favour a 
legal moitgage of our properties set out m 
the agreement to secure the said sum of Rs 
60,000 and intei est thereon as provided foi 
in the agreement as and from the 5th dav 
of Januaiy 1916 

“ As to the transfer of the said decree 
amounting to Rs 1,82, 14a-l 4-2 as afoie&aid, 
we agree to execute a legal mortgage in 
your favour of our properties set out m the 
agreement as well as the said decree to be 
so transferred to secure the said sum cVf Rs 
1,82,145-14-2 with interest as provided for in 
the agreement as and from the Brd day of 
January, 1916 

u As to any further amount that may be 
decreed on appeal by the High Court, we 
will execute a legal mortgage in your favour 
of dur properties set out in the agreement 
and any excess amount so decreed and to be 
transferred as aforesaid to secure the excess 
amount decreed on appeal with interest as 
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provided foron the agreement as and from 
the date of appellate decree 
“ Should the agreement to purchase the 
Brewenes fall through, the agreement shall 
be restricted to the present advance of Rs 
60,000 and the amounts of the decree of the 
Bub-Court of the Nilgins and of any further 
decree to be passed on appeal bv the High 
Court 

Dated this 5ih dav of January, 1916 
r * (Signed) P M Matudachala Mndaliar 
and Sons 

(l ( ” ) P M SadaMva Mudaliai 

tc ( " ) y M Curusamy Mudnhar 

f ‘ ( M ) P M Sadasiva Mudahar, 

guardian for Rajabahadur 
Mudaliai ” 

It will be ohseived that one of tire sig- 
natures to the letter Js in one ot tin; 
business names ot tire Joint luinilv Tire 
solicitor who acted tor tire Plaintiff firm 
probably thought that \\ wav of precau- 
tion the letter had better be also 
signed In the members ot the lamriv 
The Deiendanl No m :) did not sign 
that let hi ot the 5th January 1910, 

nor was he consulted about it Tie was 
at that time still absent liom home 
The Plaintiff firm agreed to the terms ot 
that letter, and ga\e^to the Defendants 
Nos 1 and 2 Rs 5(),<)(>0 bv cheque, winch 
wa« duly paid, and received from them 
I lie following promissory note 
• (Exhibit CC ) 

4 1 Ootacamund, 

5 th Jamia ) »/, 191b’ 

“ On demand we, P M Sadasiva Muda- 
har and P M Gurusamv Mudahar, ]ointly 
and severally promise to pay Messrs A 
R Hajee Fakeer Mahomed Sait and Sons or 
order the sum of Rs 50,000 with* interest at 
12 per cent pei annum for value received 
this day in cash 

“ Fifty thousand only 

“ P M Sadasiva 
Signed on Mudaliar 

one anna 

stamp. f ‘ P M Gurusamy 

Mudaliar 

The Defendants Noh. 1 and 2 were un* 
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able to come to ;in arrangement with the 
widow r and won of J^anjayya (Joundaii, 
and consequently could not grant the 
mortgage of the two bieweues The 
two breweries weie hnallv sold to the 
United Breweries Company That Com- 
pany, bv pa\ment ot the amount due 
under the donee ot the 8th Apnl 1915, 
discharged that decree 1 

The Deiendants Nos 1 and 1 m De- 
cember I9P, entered into possession ol tin 
two brewoi ics under then agreement with 
Rangay>a (ioimdan, of the 6Mi l)«o m 
her 1915, and earned on the business ol 
brewing at !ho breweries 'They obtain 
ed in the name of P M Sadasna. ,Muda- 
har and Biotheis the neeessan Uommu- 
ment Abkaii licence lor the official mmi 
1915-10 That licence was hung up m a 
prominent place m tlic Ineweix office 
r rhe business ot Incwing was carried on 
until the breweries weie sold to the 
United Brownies' < ompanv 

According to tho evidence ot Delcnd 
ant No h(‘ timl became await, ui 

fiVbi uai v 1916, that the two breweiss 
were Lh mg canned on by the Defendants 
Nos 1 and 1 and at the tnnis on which 
they had acquired an inter e -it m lie' 
breweries r rhat nun, m t in v ii IjoicI- 
slups’ opinion, hi" accepted as a fact 
appeals that lu had been ad \ feed !>\ an 
uncle ot his that the two brownies should 
not be treat d as business of tin joint 
family and that on his return to Oobici 
round m Maich 1916, he informed h»^ 
brothers, the Delendftnts Nos 1 and 
that he objected to the blew cues lx inn 
joint iumilv busind-s 'Vs a matter of 
fact, the owning and canvmg on ol 
breweries was not business which had 
been earned on bv the joint family, and 
waa outside I he scope of the business of 
the joint family *1 1 that was Ins opinion, 
as it ma\ bo assumed it was at that tune. 


Fakeer Mahomed Sait & Sons. 

he should have avoided taking any w#rt 
in the management ot the breweries, ami 
in the sale ol the beer brew'ed there 
Probably he cauie to the conclusion that 
the blew ones were or would lie a profit- 
able concern tor him to have an interest 
m as a proprietor Whatever his motive 
mav ha\< been, lie acted at Oofacumund 
m the management of the two breweries 
from dune until October 1916 In Octo- 
ber 1916, a depot for tie* salt 1 ot the beer 
bifwved at these breweries was stilted at 
Madras and Du* Defendant No J> took 
charge of that depot, which w.is can ad 
on in one ol the trading names of the 
I unt fami!\ Some 1 of the cheques wdiich 
wen* received at the depot in Madias in 
paunent of nionev due for beer weie en 
dorsed h\ him m tlu* mum 1 of V M 
Sadasna Mml.iliar and Biolheis, and 
u< re paid b\ him into l lie ac\ omit ol M c* 
joint Janidv with then bunker^ 'Then 
Loidships will later expicsy their ojnnion 
as to what aie t lit inferences to he drawn 
from (he acts of the Del aidant \o 9 jn 
and atter June 1916, at Outacamund and 
m Madnas lt*has nut been suggested 
that he acted m the position oj a paid 
manager oi paid eleik 

This suit was brought on the 4 111 
October 1916, on the basis ot the letlei 
of the 5th Januaiv 1916, the oiler con- 
tained in it liming hem accepted bv the 
Plaintiff firm The Plaintiff firm claim- 
ed in their plaint Rs 77JJO.J- 16-7, which 
represented the Rs 50,000 which were 
advanced on the 5th January 1916, and 
interest on that sum , interest on tlu* sum 
of Rs 1 ,82,1 15-M-J, the amount of the 
decree for sale of the 8th Apnl 1915, in- 
terest on Rs 67,886-7-5, the additional 
amount which was allowed to them bv the 
Appellate Point in the appeal from the 
decree for sale, and interest on the total 
amount of that \ppellatc Pomd decree bv 
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way of prospective damages, and tlu 1 
Plaintiff firm played loi a device against 
the Defendants Nos 1, 2 and 3 ihtsoiimII y 
and against then laimiy property m the 
hands of the Defendants excepting the 
share in it of then minoj brother The 
Defendants se\eied in the detenees, the 
Defendants Nos 1 and 2 liled oiK 1 wjitten 
statement, and the Defendant, No 3) liled 
two wntten stutemenls The defences 
pleaded, so lai as they aie now material, 
weie l)i iefl\ tluit the agr eenu nit- ol the 
Hist Deeembet 1015, ami ol the nth Jann- 
a i v DIG, weie not mmpleteil conti, u*t.s, 
as the\ wen' nol executed |>\ all the 
pintles intended to h< joint 1\ hound hv 
them and could not he eniote.d against 
anv ot the Defendants That m Mew ot 
the facts, as will latM .» j >j>« .u , wa^ an im- 
tenable deli no 1 it was lmthei pit adcd 
}»\ the Delendant No .* that the amcc- 
meiits wen* tmfclni the bencht ol the |oiiit 
tamd\, and wen* not within the power© 
oi the manager ot a joint luimlv to make 
r riie 1 VI end No i also |)cciallv pleaih d 
that lie was not <onsnlted ahoul the a<>ite- 
ments, and wa^ not hound h\ them* r l he 
Delendants Nos 1 and 1 m then wiilten 
statement, admitted then liability to pav 
Rs 20,000 of tlw l\s r )0 000 

Odie leainml Subordinate Judge who 
1 1 ied the suit and heaid the witnesses 
giving then evidence, observed m his 
lodgment — 

“ The facts df the ease not being compli- 
cated, and covering as the\ do a eornpaia- 
tively short period, the otal evidence in the 
case is, cjn the whole, short the questions 
in issue are m the main questions of cons- 
truction and questions of law Despite, 
however, the essential simplicity of the 
facts, there has been in the ease an unusual 
amount of hard swearing on the part of 
the four parties to the suit that have been 
examined, a most regrettable feature of 
the case, having regard to the fact that the 


Plaintiffs and the Defendants occupy a veiy 
leading position m their respective com- 
munities } 

J he loin pintles lo lire suit who gave 
evidence weie the Delendants Nos 1, 2 
and 3, and the managing member of the 
Plaintiff In m As regards the Delend- 
ant No 3, the Subordinate Judge also 
said m liif> judgment 

As regai d*s Pnsupathy Mudahai, I do 
not think he is speaking the truth when he 
lues to dissouato himself as much as pos- 
sible from tlm brewery business which was 
adualh being earned ori in the name of the 
iamih him and in whn h he actually took 
pan between June ]9!<i, and January 1917, 
in Ootaeamund ami in Madras He has 
tue/1 hard to fight shv of even an oculai 
aequmnlanee with (lie contents of the 
licence m the name of the firm that wao 
hung up rn tho hiewerv I cannot agree 
with him when he pi (‘tends that he w T as an 
independent, member ot his joint family on 
the same footing as li i s senior brothers t 
do m»i belim e him w hen he savs that lie 
told Dirt eldei In other* in September 19ir>, 
that lie* would nut be bound by then forming 
a syndicate to buy tin bieweues 
\nd 

As alieady niflieated in tin* summary ol 
tail*', the >id Delendant after July 19h>, 
took an aetne, thojit^h suboi dinate, part m 
the bi(*wei\ business which Defendants 
Nos l and 2 wanted to acquire for the 
family The reasonable inference to be 
• drawn r^ that lie ratified those acts of the 
Defendants Nos l and 2 under which they 
bound themsehes to acqiuie the breweries, 

( n , the agreement', II and J and those acts 
under which Defendants Nos 1 and 2 ob- 
tained authority trom the Boa id of Revenue 
to carry on the biewxng business and to open 
a depot in Madias But this does not in- 
dicate that he ratified those acts of Defen- 
dants Nos l and 2 which aio refer rablo to 
the particular method of acquisition which 
the Defendants Nos l and 2 wished to 
adopt . and 1 may say that there is abso- 
lutely no evidence whatsoever which shows 
that the 3rd Defendant ratified Exbts. AA, 
BB or C(J except to the extent of the sum 
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of Rs 90,000-d-0 which forma a portion of 
the consideration of the Exbt CO promls* 
soiy note I make this exception, ,as m the 
absence of the account books of the family, 

1 must presume that this sum of Rs 20,000- 
04) actually received by Defendants Nos 1 
and 2 has parsed into the family accounts, 
and on the ground that the implied autho- 
rity given b\ the 3rd Defendant to Defen- 
dants Nos 1 and 2 by way of ratification to 
acquire the breweries necessanlv implies an 
authority to bmrow the required monev 
undei oidumnf conditions, and the bc/riow 
ing of Rs 20,000-0-0 onR at 24 pei cent toi 
the pm pose of making up Rs 3,70,000 0-0, 
the sale price of the brewenes pnmu f<uir 
amounts to bori owing under ordinal > con 
ditions ” 

In cniulusium tin* SulHiulinute Judge, 
disallowing all Plaint dl ( onijunv s claims 
except as to R s -0,000, made the lollow 
mg decree * — 

“It is oi dried and decreed that the De 
fendunts Nos 1 to 3 do pay to the Plain 
tiffs the sum of Its 21.H01MVO (being pnnci 
pal— Rs 20 , 000 - 0-0 and mteient thereon 
at the late of 12 per cent per annum from 
nth Januaiv, 1916, to date of suit, 1th Octo 
be), 191b, — Rs 1, *00-00) out of the amount 
sued for, woth interest on Rs 20,000-0-0 at 
the late ot 12 pci rent nei annum from 5th 
October 1916, to this date, viz , Rs 2,040-0-0 
and with further intei est on the aggregate 
amount of Rh 23,840-0-0 at the rate of 6 pei 
cent per annum from this dale to the dat - 
of rehzation, and that the Defendants Nos 
1 to 3 do also pay to the Plaintiffs the sum 
of Rh 682-2-0 on account of the proportionate 
coH.s of the suit, with interest thereon a I 
the rate of 6 pei cent per annum from this 
date to the date of realization, subject, 
however, to the reservation that the 3rd 
Defendant’ll liability is restr lifted U( his 
share in the family property only 

“It is further ordered that ihe Defend- 
ants 1 to 3 will not. get their proportionate 
costs on the amount disallowed to the Plain- 
tiffs and do bear their own cost.s ” 

It is not cleai why the Subordinate 
Judge did not decree payment of the 
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Us 50,000, instead of Rs 20,000 only. 
If lie had been consistent, he would have 
decreed payment of the larger amount. 

From the decree of the Subordinate 
Judge the Plaintdl Company appealed to 
the High Comt The leading judgment 
in the High Couit was dehveied l>v 
Abdui Rahim, I In Ins judgment, lie 
sa id — 

“The main question aiguod both in the 
Lowei Couit as well as befuie us is whethei 
the agreement. Exhibit RH, wa^ a conti ad 
at all, that is to sjj>, whether the agreement 
was to be legal ded a^ complete and binding 
since the 3id Defendant in the suit, Pasu- 
pathy Mudaliai, did not sign it It is sign 
ed by k P M Maiudaehala Mudaliai and 
Sons’- that is the name ot the family film 
of the Mudaliars and also b\ ihe 1st De 
fendant, Sadasn a Mudaliai, the 2nd Defen- 
dant, duiusann Mudaliai, and by Sadasiva 
Mudaliai as guaidian tor Rajabahadur Mu 
daliai, minoi biothei of tjje Defendants 
I have no hesitation whate\ei m accepting 
the evidence of Mi Walker that tlie paities 
expected that the thud brother, Pasupatln 
Mudaliar, also would execute the agree- 
ment The piomissoiy note, Exhibit CC, is 
signed* only by Sadasn a Mudaliar, and 
(iuiusamy Mudaliar, 1st and 2nd De- 
iendant s The question with lespcct 
to both the documents is whether they are 
to be regarded as completed transactions or 
whether it wa^ the intention of the paities 
that theie was to be no binding conti act 
until tlie 3rd Defendant, Pasupathy Muda- 
liar. joined in executing Exhibit BB The 
learned Subordinate Judge has held that the 
it was conditional, that is, it 
was not to lake effect until it was executed 
bv Pasupathy Mudaliar It seems to me, 
howevei, that the admitted and clearly es- 
tablished facts of the case point to an op- 
posite conclusion Theie can be no doubt 
whatever, as already stated, that both the 
parties intended that Exhibit BB should be 
binding on the entire family At the same 
time, it is equally clear to/ne that the par- 
ties intended that, if all could not be 
bound, at least those who signed in their 
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individual capacity, would be bound. The 
Baits had left the matter m the hands of 
the^r legal adviser, Mr Walker, and the evi- 
dence also shows that the Mudaliars were 
represented by a Pleader, Mr Rama Row, 
who, however, has not been examined in 
the case Theie wa^ considerable discus- 
sion between different paities and their 
lawyers as. to what should be the exact 
nature of the arrangements The losult of 
the evidence amounts to tins - that since 
there was difficulty as mentioned in Exhibit 
BB itself as to getting the necessary parties 
to join in the conveyance of the breweries 
to the Mudahais, the expedient that they 
lilt upon was that the Mudaliais should take 
a transfer of the decree of the Saits 
With that deeice m then hands thc\ expect- 
ed that theie would be no great difficulty 
m secunng tlie biewene*' The Mudaliars 
wanted the bieweues fol the benefit of the 
entire family, which consisted of thiee adults 
and one minor brother’, but the lawveis of 
the parties thought that difficulty might 
arise m binding the entno family, as ques- 
tions might be laiscd as to wliethei the 
transaction was a proper one ioi the benefit 
of the family Mr \\ alker s evidence 
makes it cleai that uiulei the circumstances, 
he thought it expedient and advisable 
that the agreement should he sigped not 
only by the firm or in tin* tii m s name, but 
by the Mudaliars individually The Plain* 
tiffs’ object in that was that if it so hap- 
pened that the transaction did not come 
within the scope of the family business 
which consisted mainly m plantations the 
members of the family who signed the 
agreement w'ould be bound bv them The 
3rd Defendant was at the time not in Oota- 
camunid, and that was the reason why he 
did (not actually sign Exhibit BB, but he 
was expected to sign it, and the evidence is 
that the 1st Defendant, who is the head of 
the family, being the elder bi other, under- 
took to obtain the signature of Pasupathy 
Mudahar. Mr Walker positively swears 
that it was never suggested or understood 
that Exbt. BB woujd not come into operation 
unless or until Pasupathy signed it There 
is not the slightest reason to doubt the bond 
fdes or accuracy off his statement And it 


clearly could not have been tho in- 
tention of the parties that Exbt BB was to 
have no effect whatever until the thiid 
brother signed it .... 

The* ir Loid ships agieo with all that 
the learned Judge said on that subject 
As to the liability ot Defendant No 3, he 
said that — 

“ It cannot be disputed that at least 
from June 1916, lie took a vciy active part 
in the business ot the brewenes lie w T as in 
charge of the depot in Madias for some time 
according to the arrangement with the 
Excise authorities (their licence) , ho re* 
ceived monies from the family to funds 
(with which to carry on the business), ami 
paid the profits of the business into tho 
family account with the bank Bo also 
signed cheques in the name of the family 
firm of Marudaehala Mudahar and Sons and 
Sadasiva Mudahar and Brotheis, and there 
cannot be the least doubt that he regarded 
the business as much his own as that of tin* 
1st and 2nd Defendants ” 

Their Loidslups ;jre not uwaie that the 
Defendant No. 3 ever signed any cheque 
111 the name of either oi the |oint iamilv 
firms, it that is what the learned Judge 
meant in the passage quoted , but he piob- 
ably meant that the Defendant No. 3 had 
endorsed some cheques m the name of the 
finn, and with that explanation their Lonl- 
blnps agree with the finding quoted. Fui- 
flier on the learned Judge found “the 
evidence cleailv shows that he (the De- 
fendant No 3) treated and adopted the 
whole tiansaction as one in which he was 
interested aw much as the 1st and 2nd De- 
fendants/’ and he also found that tho 
Defendant No 3 ratified and adopted the 
transaction of Hie 5th January 1916, by 
his subsequent conduct, and made himself 
liable by adopting that contract. Spen- 
cer, J., m a short judgment, agreed with 
Abdur Rahim, J , and said, “ I also agre© 
in thinking that the 3rd Defendant, by 
bis subsequent conduct, ratified and ac- 



THE CALCUTTA WEEKLY NOTES. [Vol. XXV71. 


68 i 

P M. Sw>vsi\ \ Mid\m\r r A R Hum’ 

quiesced m the agreement when he joined 
With Ins brothers m managing the brewery 
l)ii si 11 ( * ss m H)1G ” The result was the 
High Point ga\e the Plaintiff firm a de- 
cree for Its 70,159-5-7, winch included 
the Rs 51, .‘150- 5-7, which laid been de- 
creed by the Suboidrnnle Judge, and with 
some future mteiest at 0 per cent 

Fioin that decree of the Tbgli Point 
tins appeal has been brought Their 
1 jor dships agree with the findings of the 
High Point, which lhe> have (juoted 
from the judgments delneicd m tint 
Point Time can he no doubt the bur-a- 
uras of owning and cimying on biewoius 
was not a> business of lire joint lannh , 
and that, the mmot biothej, when lie 
comes of age, can repudiate the contract 
of the 5th January 1916, so iai as he arid 
his interest in the joint Jarndy piopeitv 
aie concerned, and that his interests in 
the joint family piopeity cannot be affect- 
ed by this suit r Hha contiact of the 5th 
January 1916 cannot be ngauled as a 
contract of the joint family of which the 
minor brothei is a member, bul Defend- 
ant No 3 accepted that contiact as bind- 
ing on him, and denmi benefits undci it 
and consequently ucc ’pted it. w it h liability 
to peifoim it . the money which was ad- 
vanced undei it by the Plaint ill linn mi 1 - 
money which w r as required foi the stall- 
ing and carrying on of the brewing bun 
ness. It appears to then Lordships that 
H is a contract which is binding on those 
members of the joint family, the Defend- 
ants Nos. 1, ‘2 and 3, who were parties to 
it or accepted it as a contract, and that 
they cannot escape then liability to per- 
form it or to pay damages for the non- 
performance of it by showing that they 
ha\e no property except that which is 
property of the joint family in which 
their minor biother is equally interested 
with them If it were the law' that some 
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members of a joint family could escape 
1 1 om liability (o perform contracts enter- 
ed into bv them on the grounds that their 
contracts were not such as would hind the 
joint family, and that they had no pro- 
perty other than that winch was the pro- 
perty of the joint family, rt would he 
ncees, sar\ for even person ’with whom 
ihe\ sought to make a contiact to assure 
himself that the business to which the 
pm posed conttacl would i elate was busi- 
ness of the joint family, and that, no 
member of I ho ipint family vim a minor 
Under such eueumstances, if would he 
ddiirulf to (Miry on business with persons 
who happened to he members of a joint 
family of file Pun nice of Madras \\ hat 
might he the position m other Provinces 
if is unnecessary to consider The decree 
m this hint cannot he executed against the 
minor s mleiest in the joint pioj>orty of 
the fajniR 

llieii Lordships wifi humbly advise 
His Mapesty thaf this appeal should he 
dismissed with costs 

Solicitor Mr tinny S [, Polak for 
1 he Appellants 

Solicitor Mr DowfUn ( Irani for the 
Respondents 
C\ D Af 
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No. 92 of 1922. 

Pradyumna Kumar 
Mullik, Defendant, 
Appellant, 
v. 

Pramatha Nath 
Mitllik, Plaintiff, 

• Respondent. 

Rights of a sbebait of an idol , not being the 
found* r t to impost* restrictions on the powers of sub- 
wptnrt ahebait — Acceptance o / benefits conferred by 


Sanderson, C. J. 
Richardson, J. 
1923, 

10, April. 
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such shebait — Effect thereof-* Whether an idot mag 
he a subject of gift or devise . 

A Hindu governed by the Dnyabhaqa 
School established certain family deities , 
but imposed no condition as to their loca- 
tion. His son acquired a piece of land 
and created thereon a thakurbari for one 
of the deities. By a declaration of trust 
he deelared that he , his heirs, executor*, 
icprescntative v and administrators should 
for ever hold the land to and for the use 
of the deity , that the Thakur should be 
heated and worshipped in the premises 
and that the Thakur should not on any 
account be removed therefrom unless and 
until a similar or better ihakinbau was 
built . The grandson * of the founder 
separated and the palas of worship were 
divided . One of the grandson*, not 
having got any grant of the family house, 
removed elsewhere and built himself a 
separate residence where hr wanted to 
remove and worship the Tliakur during 
his turn of worship. 

Held per ( Vm vm - That the condition, 
\\'A , that the Thakur should md on any 
account be removed from the thakuiban 
unless and until a similar or belter 
thakurbari was built, being for the benefit 
of the Thakur % urns valid m law and should 
be observed by future Bhebaite 

Held per Richardson, J — That the 
condition did not make a change in 
the character of the worship. 

Jug gut Mohtni Dassee v. Mussamtjt 
SOKHEEMONEY DASSEE (7) icfencd to. 

That if a situation should arise in which 
it would be desirable in the interests of 
the Thakur that other arrangements 
should be made , an application could be 
made to Court and a proper order obtained. 

Girijanund Datta Jha v. Sailajanand 
Datta Jha (0) referred to. 

(«) I. L. R. 23 Cal. 645 at ?. 662 (1896S, 

<7) 14 Mi I. A tfO at pi 302 (1671 1. 
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Quaere : — Whether an idol considered 
as a legal or spiritual entity can be the 
subject of a gift or devise. 

SlJBB\RVkA GURUKVL V 
Mudali (2), Khetter 
Hari Das Bandopadhy* (;/ * t 
Chatterji v. Kedar Nath Banerjee U; 
and Rajeshwar Mullik v. Gojpbbwar 
Mullik (5) considered 

This was an appeal against the judg- 
ment* of Mr. I ust ice Greaves, dated the 
1st dune 1922, passed in exercise of Origi- 
nal Civil Jurisdiction. 

The facte of the case will appear from 
the judgment. 

Messrs B. h Mitter rnd S. ('. Bose 
appealed for the Defendant-Appellant. 

Messrs 8. N. Bannerjee and S. K , 
Chakravarty appeared for the Plaintiff- 
Re, spondent. 

Mr H D. Bose apficared for the Dc- 
lrnda nt -Responden t 

The d( 1X.MENT OF THE COURT WAS as 
follows — 

Richardson, J.— This is an appeal 
from the judgment of Greaves, J., dated 
1st dune 1922. The parties to the suit 
are the present representatives of a well- 
know n family in Calcutta, the founder of 
which was Moil Lai Mullik. Moti Lai 
died m 1846 leaving a wddow Rangomani 
Dasi and an adopted son Jadulal, then 
two years old. During his life-time ho 
established and consecrated the three 
deities who are the subject of this litiga- 
tion, Thakur Sree^Sree Radhashamsui der 
Jee, Thakurani Sree Sree Radharaneo, and 
a Saligraimila known as Sree Sree Raj 
Rajeswar. These deities were located in 

(2) T. L. R. 4 Mftd. 816(18811. 
r» l. L. R. 17 <bl. 157(1820) 

(I 26 0. I*. J 478 at p. 483 (1820', 

• ft) 12 0. W N 323 (1007) 
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]m family duelling house in Patlnma- 
ghata. Street A room was set aside f 01 
them as si pnvate or retiring room and 
tlirir w 11 s al-o a thnknrdalau into which 
lliev \yeie brought on ceiomonia) or festi- 
val occasions 

l>> Ins Will dated the did Keptembei 
IS Id, Moti Lai provided that until Jadu- 
l.il should attain ihr ago of 20 years, hi- 
widow should be the nwlik oi piopneloi 
ami aMoiiuw foi the i.iic of the whole of 
If)- ( srat< which \\,is considerable On 
Jadulal attaining the ace mentioned, tin 
whole estate was to be made ovei to bun 
except l ho monies oi Nov eminent secun- 
ties winch tile 1 testatoi bequeathed to Ins 
widow or olheis oi had set apart lor In* 
<>w n shrodh and so foi 111 

\s legal ds the doilies, no direct gilt 
w is made in then lavom, hut the widow 
was aiitlioiised to spmnl IN 1)00 a month 
in d *li, i\ing ihe expenses nt then woisiup 
in i he -am< mannei that 1 ha\e paid 
ii »d d( timed tin ,ame Inthei to < >n 
Jadulal taking n\ei the estate*, he was “ in 
tli' like mania i to pi. lent the whole ol 
ihe pi opei i\ and efl <m‘ 1 unto the A ruth 
karma* or leligtous acts and ceremonies 
a.nd ,sO foi tli ' ' Tin* whole estate, theie- 
fore, was giy<n to Jadulal mbjeet to a 
chaige thoieon loi the maintenam*e oi tlie 
woiship both of the ancestial doilies and 
oi i1kw»» established )>y t lit* testatoi 

The* two ohyant poitions of the dl 
inn auoMlmg to an old ttarmlation as tol- 
lows - 

(It As long as in\ adopted son Sii|ui 
Jadidal A f 1 1 1 1 1 L Jo-m Pol alt* nd the ag 1 » l 
20 yearn (twinty) so long f do hen b* 
appoint >ou ihe mahJi oi piopnetor and 
attorney lot tin pioteetion and care of the 
whoh* <»t m\ estate Tlie whole of m\ 
piopiiiv, fixed and moveable, t/., im 
land honipfeteada apd gardens and my ntf 
> dwelling homestead* and my ready money 


N ui r jrrr.LTK. 

and my Company’s papers and my peaih, 
diamonds, corals, etc , and mv itirrow gold 
and siher olonhar or pcisonal ornaments, 
my plates end l>tas s and l<ni*a oi belbnmbil 
vessels and mv (Iusns and appaiels and 
my shaivh, d,os7u///n//s, etc , and m\ rhi 
Sri Issm Thakms and Tlufuraui-, etc . 
established by me and anc' i sUal , ol the 
whole of my propel h agreeably to the leh 
in my hand-writing nmLi mv sienntm n 
\on itiii.im 1 1 u' mnhh of pi ot ecting and 
faking care ot whaUwn p,op*i1\ and 
efforts T leave behind Upon inv ^aid 
possu> poo thro or adopted -.on attaining the 
age above mentioned you will make o\ i 
the whole of the s.ud piopeity to him m 
full and the said pnmojiooilno or adopted 
son is heroine om, i c t both vour and 
mine, ul taradhrrkanj or heir of tin 1 whole 
of the piopeity, and will be ,nu* so 

<2> Tim (kmipanv's papeix h ‘longing 
to mv ( stair that -hall -land m tha (bn 
eminent \gon< \ to the emdif of tin nai.i 
of m\ pu^siaptd I / u oi adopted son Slum 
Jadulal Miillik. You will dims Uompam’- 
II s (,*{)() monthly Itom the liiluid thereof 
or having sent for and ob1am< d Pomp my \ 
Ks JO, 000 (thirty six t hou c and imvest at 
Ihe ml rival for every six months, von 
will defrav the * > ponses of the daily 
s hrba or sen lee and the pnthn s or festi- 
vals and the teller or ceremonies ot the P ( i 
Sn Issur Thakoois, Thakoorann- vie , 
established In me and aneostml aecoid- 
mg to my pah oi turn, as also the nitto > 
oi dailv and tlie vnnwlhno oi iH'iioduvl 
expenses and so foitb. in the iuRnner tint 
L ha\e paid and deflated the same Ini In r- 
to, as long as my said iwswjHioLtin oi 
adopted son does not attain his ace d*wc- 
mentioie'd Upon the said porsiopooiirn 
**i adopted son’s having attained hn 
majouK \ou will, xy j tbouk ozin ot objoe- 
iions make oxer the whole of the proper rv 
to him fully and he wdll m the like man- 
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net* protect l ho whole of the property and 
effectuate the Jcrcah kanna s* 01 religious 
acts and ceremonies <md so forth vheie 
wilh vou I mu' no concern, arid the above- 
mentioned roinp.iny\s paper of one lac of 
rupees that I have given to you and Com- 
pany's -5 thousand rupees that 1 have set 
apait foi my <s hruuddm and sopindcikoron 
ol otleiing of the fuiieial cake exclusive of 
I bat, Company's papers to whatever 
amount shall niiiam, agieeablv to the 
.ihue-menlioned list under m\ ^i”iialiin i , 
all those Company's papers \ou will place 
lo credit in I lie na-nu ot* Sii|ut Jadulal 
Aiullik in lli ' 1 Government Athene v, when 
1 am no moie, and they shall so icmam 
Ue will, upon lus attaining the agei abovc- 
u ) ( 1 1 1 j o 1 1 e<{ , leeerv* tullv all the said Com 
pane- paptu, togelboi with lniciest 
ugncablv in account and bt ( ntitled to the 
same 

Juduid, alb i mh c» rding to the estate 
pulled down the old laimlv dwelling housi 
and built a new buuu paitly on the site 
ol ih< old bouse i No 07, I kith m laghaM 
Slit'ii.' and |>fU 1 1 v on a mw site v\<> 7, 
Piosannw -humai Tagme SureC. On 
another site acquired foi tho puiposi 
(No 1, I’rjsauna Kumar Tagore Street) 
he built a tluthurbun There is no evi- 
dence that am special ceiemom was 
peifoiiiied but th< ic bo mstalled the three 
deities and there ho woi shipped them 
The building js between No 07 and No 7, 
but lb separate iiom them and has a. 
separate entrance liom the street It is 
two-eloried, and as in the old family 
house, the retiring room nr sleeping apart- 
ment of the deities is on llu* lust floor 
and the IhaLurdalan on the ground flora 

On tho 26th April 1888, Jadulal execut- 
ed a deed or declaration of trust which 
refers by name only to the Thakur Rudlm 
Sham Sunder jee The election of the 
thdhurban by Judulal is recited and also 
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tho fuel that, with the land on which it 
stood, it was of l lie vaha of Rs. 10,000. 
Then crimes a dedication of the premises 
m the form of a conveyance m trust to 
Jadulal, lus lreim and repiebcnhitiu s It) 
the use of the Thakur tor the purposes ol 
his location and womhip Tbe piouso m 
added that jf at am time it should appear 
expedient to Jadulal ot lus lepiesentativey 
m_> lo do, “it shall be lawful for him oi 
them upon bis oi then providing and d<di- 
ealiug for (In* location and woislup ol the 
said Thakui anothei suitable thnkui hurt 
ol tile same oi gieatci value Ilian t bt* pre- 
nuses heitbv dedicated lo invoke the 
t m is! s heiembitoie contained ITnallv, 
theiv is a decljual ion in tbe follow mg 
tenns — 

It Js beiehv deebned dial unhss and 
until anotbri lhahub<ni m piovidtd and 
d< diealed ,is alonsnd tbe said Thakm 
shall not on jii\ account be removed from 
(Ik* said picmises t ind m the event ot [\n- 
oilier thahurbdri being provided and dedi- 
cated aioiesanl the said Thakui shall 
I >e located then in but sliall not similarly 
be removed theidioiu on any account 
wbdtsoevei and lurlhei that dunng tbe 
hie-tnne tl the skud J alula! Mulhk he 
shall be tbe sole shvbtnt oi the fc a'* 
Thakui and after lus death and subject to 
# any provision m that hehall to be heu> 
alter made by the raid J. dulal Aiullik, 
lus heirs m the male lure Giall jbe ouch 
shebait*, no female "heir or widow of any 
male heir being entitled to the shebait diijt 
although she shall havo full liberty t> 
worship the said ^Thakur and also that in 
( aso ot any disagi cement between auy 
lul ure Matin ol tbe said Thakur the 
worship thereof shall be conducted by 
yearly palaa or turns ” 

The subsequent history may be briefly 
narrated Jadulal died oa the 5th -Febru- 
ary 1894, leaving’ three sons, Auath, Vra* 
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matha and Manmctha who separated. 
The partition of the family property was 
referred to the late Mr. W.C. Bonnerjee 
as arbitrator. Under his award published 
in 1899 and made a rule of Court in Suit 
No. 913 of that year, No. 7, Prasarma 
Kumar Tagore Street was allotted to 
Anath and No. 67, Fathurioghata Street 
to Manmatha; Pramatha, the second son, 
obtained Ins share other wise and has since 
built himself a residence at No. 129, 
Cornwallis Street. The penultimate para- 
graph of the award decides that the en- 
trance or passage to the thakurban from 
the street 4 4 shall leniain as the common 
passage to the said thakurban and ^hall 
continue to be the joint property of t lie 
three brothers, their heirs and assigns loi 
o\er and thrt none shall he entitled to 
raise any structure or any building of am 
kind or in any way to obstruct the said 
common passage and that it shall alwa\« 
remain perfectly open to the sky through- 
out/’ 

Anatli died in June 1900 and was suc- 
ceeded by his infant son, Piadyuinna. 

The partition ot 1899 was not exhaus- 
tive and in a suit of 3900 (No. 890) to 
winch Pradymnna was a party other 
assetfi were partitioned bv Babu Bhupen- 
dra Nath Bose as Commissioner appointed 
bv the C ourt for the purpose. 

Then, it is stated, controversy arose ln 
to the Will of Moti Lai’s widow, Bango- 
mam, who had died in 1891 and had devis- 
ed certain property for the worship of the 
Tliakur Kadha Sham Sunderjee In a 
suit of 1904 (No. 799) Mr. Bose was ap- 
pointed to frame a scheme for the worship 
of the deit\ and to partition the residue oi 
i be Baugomam s estate. Neither Bungo- 
Luam's Will nor Mr Boses scheme has 
been placed before us, but it is com- 
mon ground that as the result the 
right to manage the worship has since 
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been exercised by each of the three 
branches of the family bv pahs or turns 
of one year ea-ch 1 gather also from 
para 31 of the plaint that the charge on 
Moti I estate for the worship of the 
Thakur was then crystallized, and that a 
sum of Bs 1,00,000 was then by agree- 
ment set apart in trust, the income of 
winch was to be devoted to the mainten- 
ance of that worship 

The fiist turn of w unship for the Bengali 
year 1317 (commencing in Apnl 1910) 
fell to Piudyumna Dining Piamathu’s 
turns of J911-12 and 1914-15, he lemoved 
the deities to the pujadalan m Ins own 
house, returning them to the thakurban 
at the end of each period When his lum 
e.mie round again in Apnl 1917, and tie 
again desued to remove the deities to his 
house, PiadMimna, who had then come 
of age, and Manmatha joined m refusing 
to allow' lum to do so lie then brought 
this suit against them asking foi a declara- 
tion of his right to take the course winch 
he had taken m his previous turns and for 
other reliefs 

Aam tlm ease oi Ham Sounder Thuhoor 
\ T (truck Chunder Turhorutiuna (1), it is 
not contended that there is anything m 
the Hindu canon which forbids the 
manager of a Hindu deity from taking 
the deity to his own house during hie 
turn of worship The dispute owes its 
origin to the prohibition against the 
Thukur s removal from the thakurban in 
JadulaPs deed of 1888, on which the De- 
fendants rest their cast*. As the other two 
deities are not s]>ecificallv mentioned in 
the deed, there is a subsidiary question 
whether the prohibition applies to them. 

A number of issues were 1 1 tuned tor the 
trial but the only two of any present im- 
portance arc the ninth, “Is the Plaintiff 
entitled to remove the Thakurs to his 
[V 1« W.R. 28 (1872) 
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residence, 129, Cornwallis Street during 
his turn of worship 0 ” and the seventh, 
” Could the Thakur Kadha Sham Sunder- 
jee he severed from Ins consort, the 
Thakuram, and tiom the other ancillaiy 
deities? '* 

The learned Judge answeied the ninth 
issue in the Plaintiff's favom and it was 
accordingly unnecessary for him to decide 
the seventh issue. 

The appeal is piefened bv Piadvunma; 
Manmatlia, howcvei, though he appeals 
as a Respondent, is landed on the same 
side against Pramatha 

f riie main giound of (he learned Judge's 
decision is shoitlv and cleailv cxpiessrd 
as follow s : — 

“There js no dispute that the Thakurs 
were established b\ Moti Lai and he mi 
posed no condition as to then location, 
and consequent!} 1 do not think lliat it 
was open to any subsequent ,s hcbuif’ to im- 
pose lestuctions which would letter 
those who subse(|uentl\ as hens of the 
founder became <s hcbails ” 

Tins leasoinng, which the lust Kcs|>on- 
dent of oouiso endoised, if 1 may say so 
deserves coneideiation and 1 am not pie- 
paied to follow the aiguinent loi the Ap- 
pellant to the lull length to which it was 
taken . 

The learned Standing Counsel, Mi 1J 
L Mittei, founding on Moti Lais Will, 
aigucd that the testator treated the idols 
oi images which he had set up as his pei- 
sonal property and lei t them absolutely to 
Jadulal. When pushed Mi Mittei said, 
that Jadulal might, if lie had so pleased, 
have thrown them into (he liver. The 
inclusion ol the idols, however, among 
items of pioperty, moveable and immo\c 
able, docs not show that the testator re- 
garded his interest in them ui the same 
light as his interest in his secular pro- 
petty. The careful directions given later 
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in the Will show that the testator intend- 
ed the woiship of the ancestral deities 
and the deities he hud established to be a 
charge upon his estate 

Refeienco, again, was made to the 
broad statement in Subbaraya Ouruhal v. 
Chcllappa Mudnti <J), that <4 m the eye of 
the law idols aie piopeitv,” and to the 
observation of Raneijce, J , in Kluttcr 
Chinnier Chose \ I lari Das Hando- 
patlhya (d), lo the eflect that an idol mav 
he the sul\jee( ol gift In legal concep- 
tion, however, an image which represents 
a deity, or in winch the deity resides or 
inheres, is a juristic oi juridical entitv cap- 
able. of receiving gilts and holding pio- 
pertv Jlindu lehgious conception canies 
the matter cum liuther, as the following 
passage from a- recent judgment * of 
Meokcrjee, J | llambrah nut Chailerp v 
Kidar \ r ath lUnnijee M)j, will show 
' We need not dcsci ihe hen* in detail tin* 
noimnl 1(\pc ol continued woislup ol a. 
conset fated image, the sweeping ol the 
temple, the piocess of smearing, the ie- 
moval oi the previous day’s offerings ol 
flowers, the presentation ot fresh flowers, 
the icspectful oblation of nee with 
flowers and water, and othei like prac- 
tices It is sufficient to stale that the 
deity is, m short, conceived as a living 
Leung and is treated in the same way as 
the master of the house would be treated 
by his humble servants. The daily 
routine of life is gone through with minute 
accuracy; the vivified image is regaled 
with the necessaries and luxuries of life 
in due succession, even to the changing of 
cloths, the offering of cooked and un- 
cooked food, and the retirement to lest.” 

Now, the subject is abstruse and in its 

(21 1. L. &. 4 Mad 315 (1831). 

(3) I. L. B. 17 Cal 657 (1890). 

(4) 35 C. L. J. 468 at p 488 (1922). 
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natuio metaphysical T have certainly no 
desiie to be dogmatic oi (o find fault with 
the language of so great an exponent oi 
Hindu law as Sir Omu Das Baner|ee 
There mu\ be pm poses for winch an idol 
consideied with reference to the matenal 
substance of whicli it is com poised, m.i\ 
be legaided as moveable pioperly In 
tins wav it mav be the subject of thclt 
Hut I find some difficulty m understand 
ing Jiow an imago considered as a legal <-i 
spuituul entity can properly be said m 
be the subject of gilt \Yhat # is piobablv 
hue is that for eeitain purposes at ,\\w 
rate tlie office o[ tnanagei 01 slubail of «i 
deity m.iv he iegatded as piopeitv and tin 
ofhee will eauy with it all such lights a- 
properl \ pertain thereto, including the 

light to the custody oi the image 1 hi ,1 
loo^e wav, therefore, tin gift or IraiMi i 
of tlie ofbee ni(0 pci haps ho spoken of 4 ,s 
a- giit oi tianslei ot (he image oi tin 
deity. # 

Assuming that the law will lecogm/i 
such a gift or traustei inter vivos, then 1 1 - 
a iuither difficulty when a devise is sug- 
gested. Moti Lai himself, having estab- 
lished these deities, was only their maim 
ger dming his lite-hme In Rajcshwur 
Alullih v. G opeswtn Mullik (5), Su 
Francis Maclean, C J , said : “ A shcbaii 
is a manager or quast-i rustee for the beta 1 * 
fit of the idol. His office only enduies 
for his life, bis Will onl\ comes into 
operation on his death. What is then 
there for Inin to alienate by hm Will? 
Nothing.” 

I cannot therefore accede to the con ten 
tion that the terms of Moti Lal’s Will 
conferred on Jadulal an unlimited discie- 
fion to deal with the deities according to 
his own pleasure. I wall assume on (he 
principle stated by Banerjee, J., in Gmja- 

(5) 12 C. W, N. 323 (19071* 
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mind Datta Jha \ Satlajanand Datiu Jha 
( b h that Jadulal could not bind his sifcc j 8- 
>ors by any act which watf not for the 
benefit of the deities Nevertheless, he 
had rightfully succeeded his father as sok 
i nan age i , and within the limits of Ill- 
duty he had full discretion to ad as he 
might think best \o one suggests that 
th( i dedication oi a ihakurbaii wus not the 
act of a pious Hindu, anxious to do mole 
than fulfil Ins obligation-* and to mark hr 
tenure oJ th<‘ e^tuti h\ ,i w of K of supeieiu 
cation Jn his sceukii uipacitv he had a 
perfect light to"mak< the gilt and to im- 
pose the conditions which lie did impose 
The oiilv question of substance m the 
■ ase is w hcthei m hr eapantv as s In ban 
he exceeded hisauthontv ni a(e‘'ptuie lilt 
.itt on the Thakui's hehall M|h|c(t 1 o (he 
< onditmns f riie te^t to he applud ^ 
wliethei the condition with which we ah 
nniiM‘(liatel\ comm med in the proN.nl 
<ase w«e oi w.is not lor the benefit of the 
ritakiu A house, suitable ni every re 
"pcct, built at consideiable cost, close to 
his oiJginul home, was set apail Jot the 
ThakuTb use The condition is annexed 
that lie should not be taken there) rom 
unless and until another house ot equal or 
greater value is provided lot his teception 
and enteilainment That ensures that 
he will always have a suitable abode, so 
long at any late as lunds are available to 
keep the present building in repair it 
is not suggested that hinds foi that ] im- 
pose are hkelv to tall abort Ti a situation 
should arise m which it would be desirable 
m the interests of the Thakur that other 
n rangemcnln should be made, an apph 
• ation tould doubtless be made to the 
houit and a. piopei order obtained. 
-Meanwhile the three existing branches of 
the family may split up into numerous 
sub-branches, each with its own turn of 

(61 I, L. R. 23 Cal. 645 at \*. 662 (1896) 
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hoi ship, and the Thakur is at least se- 
emed hum undignified joumevs from one 
place to another. 

As the worship of the deities \va*> made 
by Motj Lai a- charge on las (‘state, non 
eomeited into a liuM timd, Jadulal has 
no light, I think, to the title of a founder 
of the endowment IIi^ liberality, how- 
< vt'i , should dispose his micccsooih and the 
(Joint to respect lus u islie- as far as pos- 
sible We have not been mfotmed as to 
the extent of Rangoinmu s benefaction 
nor lias ilie question been "mooted whether 
she would hn\e seb*( ted the Thakur as the 
object of la*r bount\ il lie bad not bum 
housed in the thuhurbnn All we know* 
is that at liei death the Thakur was locat- 
ed there. 

T do not legal d the condition in ques- 
Mon as making a change in the rharactci 
<»t 1 1 1 < woislnp, oi , to use a phrase of 

ilteii 1 midships in hh/t/nf \I<>lnni /k/s.vu 
\ l//usuum/ Se/./o < mom if Ihtwt'r (7),«,s 

\ ai Mile the u > The deities aie won 
shipped in tin* fhuhiubun they woto 
pnmoiislv woi shipped m the Iannis dwel- 
ling house Till 1880 tlie\ had never 
been iemo\ed fioin that liouse and till 
I5U1 they had not been lernoved fiom the 
lhahubnri . In the diffeicnt partitions, 
the latter w T as treated as the property of 
the deit\ and then foie impartible among 
(he members of the family Afi . "Bonner- 
jee, moreover, as above stated, was care- 
ltd to pioMde that tlie passage to the 
building from the street should remain 
joint- property. Up to 1911 no question 
aiose as to the validity of the condition. 

The suggestion that the condition is 
lepugnant to the nature of an absolute 
grant and therefore void on the principle 
of sec 11 of the Transfer of Property Act, 
is far-fetched Tt is inept to speak of 
deities, who presumably transcend the 
*7) H M. I A 2*9 ai p, 302 (1871) 
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limitations of time and space, as being 
“confined” or “imprisoned” m a habi- 
tation or temple erected m their honour, 
and such phrases have no application at 
all to thqir material linages Religious 
gifts ,u e not m all lcspccts on the same 
footing -ib secular gdts Thev aie exempt 
from the mle against, perpetuities and m 
mv opinion the condition cannot he said 
to he unreasonable 

It u,s suggested that 1 1 ladies of Pra- 
iniillu s ta»mlv would he inconvenienced 
in m. iking then oblations if the deities 
woe not icinov cable to his house during 
hi" min of worship t do not know whe- 
ther* the ladies of each blanch only make 
oblations (luting the turn of worship of 
the bead of tlie blanch The point is not 
specifically mentioned in the plamt 
though it is stated generally in para. 29 
that the lhalurbar i “is eo situate as to 
make n meonv eni< n( to the Plaintiff who 
lives at i distance to cany on the wor- 
ship ” In these davs of motoi ears this 
complaint, appeals to mo in any case to 
have little substance The principal com- 
plaint, however, appears in para 29 
which urns * — 

“ The Plaintiff has suffered consider- 
able damage and has fmther felt greatly 
humiliated and injured, and suffered pain 
of mind b\ i < a son of Ins having been pre- 
vented fiom exorcising any of his said 
l ights 

T need haidlv say in regard generally 
to complaints of ^his kind that in decid- 
ing this we must have regard not to the 
personal prestige of any individual shebait 
m to lus personal convenience or the con- 
venience of the members of lus family, 
but solely to the interests of the Thakur. 

As to the case of Go&samce Sree Qree- 
dharccjcr v Rumantaljee Cossamee (8), 

IS) h. B. IS I. A. 187 : •. o. 1. 1* B. 17 CfoL 
3 (1889) 
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in the view T take, it is unnecessary fo 
relv on the principle winch their LokI- 
slnps there applied. Moreover, as 
0 reaves, J , 1ms pointed out, this is not 
a suit for the possession of the thakurba n 
and the Thakur is not put to any election 
between conflicting rights, or between n* 
maimng perinaneiVtlv in the thalutbail 
and being remo\ed fheiefiom everv thud 
voai If lie had to elect, which of the 
shebath i* to speak for him 0 Tt was sug- 
gested foi the Appellant, that the news 
of the majoutv should pievni! Blit, as 
I understand the mattei , the s\Htem <*i 
rotation which has been introduced 
amounts to a partition of the office of 
<diebmt and I do not know; whether Mi 
Bose’s scheme pi o\ ides for meeting* ol 
the separate holdeis ol the office foi tia 
purpose of discussing and deciding di- 
puled or difficult questions of admmisti i- 
f ion. 

An doubt it would he pc* sum cjmh/j/i 
that a deitv should consent to he the 
recipient of a gift and should refuse m 
he bound by unv valid gondii ion annexed 
to it. But the whole question iiero is 
whether the condition is valid or not. 

There remains the seventh issue, on 
which, as I have said, we have not the ad- 
vantage of the learned Judge’s decision 
I gather that since their establishment, 
the three deities have been treated as com- 
panions They have occupied the same 
apartments. Thev were installed to- 
gether m the ihakurbari, and in the is^rm 
itself as* drawn, no doubt with the concm- 
rence of the parties, the Thakurani is de- 
scribed as the consort of the Thakur. In 
the circumstances, I should be extremeh 
loth to be party to any order which would 
admit of their being separated and oeeu 
pying different abodes. In my opinion 
they should not in this respect be differ- 
entially treated. The location of the 
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Ihakur in the ihakurbari appears to in- 
Volvo the same location for the Thakurani 
and the Saligramsiia The oonsidera- 
fions, therefore, which govern the Thakur 
are also applicable to his campanions. 

In the result, differing with great res- 
pect from the learned Judge, T c p, 

the conclusion that the suit should he 
dismissed with costs m this Court and m 
the tn'al Court 
S\m.|.'rso\ r - 7 
In nn judgment the leal <|ii<stion in 
lies case is ulietliei .laclulal, in Ins ca p .,_ 
eitv of shcbml , was empowered to accept 
mi behalf of (he Thakur the conditions 
"lueh lie, as donor of the piopeitv, attach- 
ed to the gift in the deed of 2fifh \mi| 
ISftS. 1 

I agree that the test is whelhei the 
< ondi lions wuc lot the benefit of the 
I'li.ikm In im judgment thev were 
Some ol the reasons therefor have been 
staled In mv learned brother, and T need 
111)1 lepeat them The main reasons, 
wliKli mfliienee m> mind m t his respecl , 
ttte that Ihe premises vveie undoubtedly. 
emmVntlv suitable f„ r (lie worship and 
location of the Thakur, and, it, is fo be 
noted that the deed did not absolutely 
ptohibit the removal of the Thakur but 
piotide for its removal m the event of tho 
piovision of another suitable Ihakurbari 
o! a value, the same as or greater than, 
the value of the premises comprised in the 
deed. 

r agree that the appeal should be, allow- 
ed with costs and the emt dismissed with 
costs in the "trial Court 
M users. II. N Dutt <f Co , Solicitors for 
the Appellant. 

Messrs, p. p Mullxk and M. N. Sen , 
Solioitois for the Penpondent. 

P. K. C. 
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Krishna Chandra 
Dry, Plaintiff, 
Appellant, 

v. 

W. Graham, Defendant, 
Respondent, 


Sptctfif' Relief A(t (I of lSit)-, w* lit— f'oaft'ttrf 
to s<>11 tiro jit of ' f of Imid — Oac found to bcloinj to 
wiidm's mfc — Vendee^ if mat/ enforce contract a# to 
other plot at abated pi ice —Contract, nketlao divi- 
sible 01 not — Tin)>\ if of the earner of the contract , 
nheic aifi rente tit ira s fn, u coniph hon of safe utthin 
1 f f dai/nf hot parties delayed completion of the 
pt eh in mar ice beyond s pea tied lime 

By fin agreement t dated l r )th Septem- 
ber , (1 agreed to sell to K two plot s of 
land , viz , A and B , and to deliver to h \s 
solicitor the title deeds wilhvn two days 
thereof , and I\ agreed to vend in his ic- 
quisihons within o days (torn the date of 
the delivery Of title deeds The requisi- 
tions were to be answered u ilhm r > flags 
thereafter , and J\ was to tomplete the pur- 
chase within 14 days from the dale of 
the delivery of the title deeds . 'More 
than a fortnight was .spent in the preli- 
minaries , c.g , delivery of title deeds , ans- 
wering requisitions , etc , for which G 
was primarily responsible Jt was found 
that plot, B belonged to (i's wife 
it the end of the fortnight G rescind- 
ed the contract , on the ground that K had 
failed to complete the purchase within 
the specified time : 

Held — That time was not of the essence 
of the contract , and as the plots contract- 
ed to be sold were two distinct and in- 
dependent lots , performance of the con- 
tract , so far as it related to plot A which 
belonged to G, was both practicable and 
proper , though performance of the con- 
tract , so far as it related to plot B which 


belonged to G\ wife who was not a party 
to the agreement f was both impracticable 
and improper. The present case came 
within the purview of see. 16 of the Speci- 
fic Belief Act , under which specific per- 
formance of so much of the contract a s 
related to plot 1 should be enforced with 
an abatement in the price agreed upon . 

■Rutherford v, Aihms (1) and Mort- 
lock r. Roller (2) discussed and fol- 
lowed. 

Jones v. Evwb (fi>, R\r\es i\ Wood 
(4) and Hooper v. Sm*rt (5) referred to. 

The question whether a coni tact is 
divisible or indivisible is one of construc- 
tion, depending upon the nature and cir - 
emnstanee s of each individual contract. 

Thib was an appeal prefeiied on the 
1st of Mmeh 10*21 against the decree of 
Rahn Kali Prasanna Sen, Subordinate 
Judge, hid Point of Zillnh 24-Parganas, 
dated the 27th ot November 1920 

The facte and arguments are fully set 
out m the judgment 

Di D V Mitter ;fnd Babus Salmdra 
Xath Xhihherjie and Asmtnjan Chatter- 
jee tor the Vppellanl. 

Mr. S B Das f Advocate-General) and 
Babus (horn ('hander Biswas and Mumn - 
dra Kumar Bose for 4 he Respondent. 

The Jnx.MEvr of the Poprt was as 
follow* 

The Plaintiff is the Appellant before us 
and the facts which have given rise to the 
suit, out of which this appeal has arisen, 
are, brief! v stated, as follows: — By an 
agreement in writing made on the 15th 
day of September 1919, the Defendant 
agreed to sell and the Plaintiff agreed to 
purchase certain lands, measuring about 

(1) [1915] A. C. see. 

(2) 10 Ves 815 (1804' 

v 3) 17 L. J Ch. 409 11848'. 

(4) L. R. 8 Eq. 424 (1809N 

(5) h R. 1* Eq. 689 U«74,\ 
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2JJ bighas, in Tollygunj in the aobrnbs 
of Calcutta, particulaily described as 
plots A and B in the schedule annexed to 
the said agieemont, free from eftcurn- 
biances, for a sum of Rs 1,53,000. The 
vendor ngieed to deliver to the pur- 
chasers solicitor the title deeds relating 
to the said plots A and B within two dn\s 
(mm the said date and the purchaser 
agreed in send in Ins icquisitions in ie- 
sp( H of the title within 5 davs from the 
date nf ihe delivery of the t^tle deeds 
The requisitions weie to be answeied 
within 5 davs thereafter. The vendor 
ngioed to make out a marketable title to 
tin* said pi npei ties, and, in ease of failun\ 
to refund to the purchaser the latter’s de- 
pi) d ot Rs 501 without interest. It was 
abo agi red , wfer aha, that on the vendoi 
nuking out a maiketable title, lie should 
e\i eute a propei eonvevanee m favour of 
the purchaser, causing all neceesai \ 
pintles lo |oin theicm, and that in tin 
e\mt of the puirhjwor failing to complete 
the purchase within 14 days from the d ih 
id Mu dcli\ei\ of th(‘ title 1 deeds, tlie \ 4 n- 
dor should he entitled # to cancel the s,n<l 
agieemont and to forfeit the amount oj 
the vendor’s deposit. On the 16th Sep- 
tember, the title deeds in respect of the 
propei ties wete handed bv Messrs. Leslie 
and Hinds, the vendor’s solicitors, to th» 
Plaintiff's solicitor, Mr. Rajendra Nath 
TV On the 19th September, the requisi- 
tions on title were sent to the vendoi ’s 
soliciteis Tt w T as pointed out therein hv 
the Plaintiff’s solicitor that it appealed 
from a certain conveyance bearing dide 
the 12 th Julv J 00 4 , tliat Mrs. Kate 
Oraham, the wife of the vendor, was the 
owner of one of the properties comprised 
m the schedule to the said agreement and 
an enquiry was addressed as to how the 
\endor proposed to sell the said proper! \ 
Tire answer to this requisition! Whk&h was 


given on the ‘24th of September, was in 
these words, “ Mrs Graham will concur 
in the same.” Another requisition, 
being requisition No 16, was in these 
terms — “Is the vendor alone com- 
petent to convey an absolute title to the 
properties free from all encumbrances,” 
and the answer was, “ Yes, with the con- 
currence of Mrs Graham ” The ans- 
wers to the requisitions were not received 
hv the Plaintiff s solicitor till the 25th Sep- 
tember and on that date he asked that the 
title deeds might lie returned to him to 
enable him to consider the sufficiency of 
the answer* (see Ex &) On the 27th 
September, the MuidoiV solicitors drew 
the attention of the Plaintiff’s solicitor to 
the fact that the completion of the tran- 
saction under the agreement must take 
place on or before the 30th September and 
asked for the draft conveyance fm the 
approval of the \endor On the same 
dm , the Plaintiff's solicitor again wrote 
to the ^endoj's solieitois asking for the 
title deeds, without which, it w T as pointed 
out, the sufficicne\ of the answers could 
not he considered On the 20th Septem- 
ber, the Plaintiff’s solicitor wrote a fur 
ther letter to the Vendor’s solicitors ask- 
ing for the title deeds and protesting 
against the unreasonableness of the atti- 
tude taken up bv the vendor’s solicitors 
and lie pointed out that some of the ans 
wers to the requisitions were unsatisfae- 
toiy However, on the 29th September, 
the \ondor’s solicitors wrote to the Plain- 
tiff’s solicitor purporting to return the 
title deeds io the Plaintiff’s solicitor and 
on the 30th September they wrote the 
following letter to the Plaintiff’s etolici 
tor- — “According to the terms of the 
agreement, the conveyance of the above 
promises should have been executed 
to-day. As vour client failed to do this, 
W6 have been instructed by our client to 
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Rive von notice that the agreement is can- 
celled and the deposit money forfeited to 
the vendor ” It appeals that on the 29th 
September, the Plain tilt’s solicitor closed 
las oflicc lor the long vacation, without re- 
ceiving the title deeds m question, and on 
the 30th September he left town. What 
happened subsequently was this — the title 
deeds m question were brought to the 
clerk of the Plaintiffs solicitor, after the 
latter had left town and he, the clerk, at 
first refused to receive the* same, but on 
the vendoi’s solicitors’ clerk refusing to 
take back the title di eds, the Plaintiff’s 
solicitors cleik kept the same with him, 
without the knowledge of the Plaintiff’s 
solicitor Meanwhile on the 6th and 17th 
Octobei the vendoi’s solicitors kept on 
asking for th ' ldum of the title deeds. 
These lei mm, however, weie leturned by 
the riaint ill's solicitor’s dm wan on the 
ground that the oliice was closed. On 
the 28th Octobei the Plaintiff's solicitor, 
having leturned to tow n , asked for the 
tide deeds to enable him to deal wuth the 
sufficiency of the answers Thereafter a 
controversy arose as to whether the title 
deeds had not been returned to the Plain- 
tiff’s solicitor and whether the contract 
had not already been cancelled. The 
question about the title deeds was not 
settled until the 1th November, when it 
was discovered that the title deeds had 
been left with the cleik of the Plaintiff’s 
solicitor. On that date, luither requisi- 
tions on title were sent by the Plaintiff’s 
solicitor. On the 5th November, the ven- 
dor’s solicitors returned these further re- 
quisitions and declined to answer them on 
the ground that the contract had already 
been cancelled by reason of breach of con- 
tract on the part of the Plaintiff. The 
Plaintiff thereupon on the 10th Novem- 
ber, having regard to the attitude of the 
vendor, instituted the present suit against 


the vendor, claiming specific performance 
of the said contract, or, in the alterna- 
tive, damages, which he assessed at 
Its 1,00,000 The Defendant m hi^ 
written statement contended that time 
was of the essence of the contract and that 
the transaction had to be completed, 
under the tenns of the agieement between 
the parties, within U days from the date 
of the delivery of the title deeds to the 
Plaintiff's solicitor and that as the Flam- 
tiff had failed and neglected to complete 
the transaction within the time limited 
as above, the Defendant was vvitlnn his 
rights m cancelling the agreement The 
Defendant maintained that he had per- 
formed lus pait of the contract and 
although it was the Plaintiff who was not 
ready and willing to peiform lus part of 
the said agreement, the Defendant was 
willing to let m n to the Plaintiff the 
amount ot the said deposit. The learned 
Subordinate Judge, who tried the suit, 
hold by his judgment, dated the 27tli 
November 1920, that tune was not of the 
essence of the contract, but that inasmuch 
as it appealed that one of tho two pio- 
pertiea mentioned in the schedule to the 
said agreement belonged to the wife of 
the Defendant , who was not a party to t he 
sind agreement, and as the Defendant had 
no authonty to enter into any agreement 
in respect of the said piopeity on her be- 
half, the Plaintiff could not get any de- 
cree for specific peifomuuico of the con- 
tract so tar as that* property was concern* 
ed. As regal ds the question as to whe- 
ther the Plaintiff could enforce partial 
performance of the contract in respect of 
the property which belonged to the Do* 
fendant, it was held that although under 
sec. 15 of the Specific Belief Act the 
Plaintiff could claim such a light, provid- 
ed the Plaintiff was willing to pay the 
price agreed upon and lake Urn propeity 
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which belonged to the Defendant, waiving 
all right to compensation either for the 
deficiency or for loss sustained by him 
through the Defendant’s neglect or de- 
fault, >et no such case was made by the 
Plaintiff and therefore the learned Sub- 
ordinate Judge dismissed the entire suit 
On behalf of the Plaintiff- Appellant it 
has been contended by Dr. Dwarka Nath 
Mitter before us that although the Coin t 
will not specifically enforce part of a con 
tract, except where find pari* cun be , sepa- 
rated t niorced without any possible in- 
justice to the Defendant, where propeiU 
is sold ill distinct lots, then 1 is a separate 
contract for each lot, and, secondly, that 
the principle that the Court will not per- 
forni part of a contract if it cannot pu- 
form all, did not apply to cuses where the 
impossibility of carrying a part into exe- 
cution vs as due to the default of the De- 
fendant who set up this defence, lot to 
permit it to prevail would be opposed to 
the maxim that no man shall take advan- 
tage of his own wrong The learned \d- 
vocate-General on behalf .of the Defend- 
ant-Respondent maintained , how c\ ei , 
that the Plaintiff V case came within the 
four corners of see 15 of the Specific Re- 
lief Act and that inasmuch as the Plain- 
tiff had not coin) >1 led with the provisions 
of that section, the entire suit had bmi 
nghtlv dismissed To this the Plaint ill - 
Ap]>ellant replied that his case w^as gov- 
erned by see 16 of the S|>ecific Relict Act 
and that sec 15, on which the Defendant 
relied, had no application whatsoevei to 
the facts of this case. 

The learned Ad\ ocate-General admitted 
before us that tune was not of tlie essence 
of the contract in thia case, nor had tune 
been subsequently made of the essence 
of the eontiaet bv notice on the part of 
tlie Defendant It was also admitted on 
behalf of the Defendant that at the time 


of tiie agreement between the parties he 
had not disclosed that one of the lots com- 
prised in the schedule to the agreement 
belonged to his wife The Defendant 
stated in his evidence that without con- 
sulting Ins wife he had entered into the 
agreement, as he was suie that his wife 
would join with him in executing a con- 
veyance m favour of the Plaintiff Thus, 
it was that he had said m the replies to 
the requisitions that Ins wite would con- 
cur in the sale lie had no power, how- 
ever, over Ins wile and it she iciused, he 
could not make hei join with lmu in the 
conveyance Asked about whether the 
icplies to some of the requisitions might 
not have been uioie satisfactory, the De- 
fendant seemed to imply that they might 
have been. 

Accoiding to the learned Advocate- 
General, the mere iact that theie were 
two plots specified m the schedule to the 
agieement did not show that the contract 
could he treated as divisible into two- sepa- 
late and independent parts He further 
contended that the paitnes contemplated 
one and indivisible agieement, one lump 
sum price being fixed tor the two plots, 
and m the circumstances it. was impossible 
to assess the prices ot the two plots sepa- 
rate!} He suggested that sec 16 of the 
Specific Relict Act applied only vvhele 
the pail sought to be onloiccd was a. sepa- 
late, independent and self-contained con- 
tract 

Now, plot A in the schedule to the 
agreement relates to an aiea containing 
l>\ estimation 11 biglms 1M cottas, bound- 
ed on tlie noilh bv I he gat den land of 
Sluliebpida. Mahomed Haidci Sultan, on 
tlie west partlv bv the vendor's land pur- 
chased fioin Nvantara Da si and Kbayrcn- 
mossh Begum, on the south bv a public 
load and on the east bv a dwelling houae 
ami garden of Babu Mulla. Plot B re- 
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lates to an area containing bv estimation 
11 brghas 4 cottas and 2 ehafaks and 
bounded on the north partly b\ the |>m - 
chased land of Amn.innessa non 

the- dwelling house of Shahajada Nay mat 
Sliala'b, partly by the garden land of the 
late Panchcowrie Doctoi and partly b\ the 
land ol the Tiamwax Depot, on the east 
by the garden ol tthahajada Moujaddm 
tthaheb, now the tank and land belonging 
to Panchcowrie Doctoi, on the south bv 
a public load, on (lie west bv a land and 
jlul belonging to tlie daAighlet ot Shall Ji- 
|ada Mahomed Anwar Shah, now the land 
and tank belonging to the Tiamwax Com- 
panx Plot H is tlu‘ proper l\, which is 
the sub|eet-matt(M ol the conveyance, 
dated 1 1 io 12th July J ( JOf, lelened to in 
i e< | nisi t ion No 9, and is alleged to belong 
to the w lie ol the Defendant 

Fiom the desci iptions of 1 Ik* two plots, 
theio mvids to he little doubt that the\* 
am twodistiiKt and independent lots and 
it is impossible to eome to tlie lonclusion 
that one is important lor the eii|o\ment 

of the other In other words, it cannot 

» 

lv predicated that plot l> is important lor 
the enjoyment ol plot \ or that the tran- 
saction i elating to plot A rs dependent on 
flu' transdelron relating to plot 13 if 
would, theieloie, appeal that the perform- 
ance of the eon t tael, so far as it l elates to 
plot A, winch belongs to tlie Defendant, 
is both piaoticabk? and proper, whereas 
the performance of the contract, so far as 
it l elates to plot b>, which belongs to the 
w r ife of the Defendant, who was not a 
party to tlie agreement , is at once im- 
practicable and nupioper No doubt it is 
of the essence of specific performance that 
part only of an agreement should not be 
performed this is the general rule and 
the exceptions to tins general ado am 
embodied m secs 11, 15 and 16 of the 
Specific Relief \et In our opinion, the 


piescnl (am does not. come wilhm the 
put \ lew of n is | | and 15 of the Specific 
Ih'ln I Ail, but it do< s come within the 
pun irw ol see 16 Under m c LI, pet- 
Joi malice ol a eoniiact ma\ be onfoieed 
b\ eitliu (be pioiiusoi or promisee, pro- 
\ nli'il d) the part winch cannot be pel- 
loinicd ia) is mi onsiderable and (b) may 
hi' coiiipeiisatcd toi m money . and (//) pio- 
x ided i hat such coiu])cnsahon is made 
1 ndei -re U>, (In' p,ut\ in delault ninv 
claim sp(j« ihc pci loiniauces w ithotit com- 
( rensdl mu, where the part lelt unpeifonn- 
ed is small in xalue and it admits oi com- 
pensation, but be cannot have specific 
pei loi manee whine such pait is considei- 
able and docs not admit ol compensation 
the parlv nut in default, however, max 
liaxe speeiln ))ei loi manee xxrth compciisa- 
tmn in the lust ease, but specific pciform- 
a n( i' x\ it Imii i i ompeiisa lion in the second 
ease I udei see 16, wheie a eoiitiact 
consists oi several parts, winch are sepa- 
rate 1 Mini , and independent ot, one an- 
otliei ami some ol which cannot and 
ought not to hi; per toi nicd, such part or 
pails as i an and ought to be performed, 
max alone be specifically enforced This 
is on the, principle that such a contract, 
though uoinmallx one, rs actually divi- 
sible, and xv lien the Uouit enforces wliat 
is appatenllx a part oi the contract it 
reallv enforces an entire and complete 
contrail The question, therefore, \vhe- 
thet a contract is divisible or indivisible is 
one ol const rut turn, depending upon tlie 
nature and circumstances of each indivi- 
dual conliacl 

III tlie ease ol Hulln I I<>kI \ dt/o/r 
1 (/(/a/'- i I), (lie principles on which the 
Comf will act m a suit lor specific per- 
formance are thus stated by their Lord- 
ships oi t Ik* Judicial Committee of the 
Privy Council — “ In exercising its juris- 
D ; n 1 . ci 
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diction o\er specific performance, Con 1 1 
of Equity looks at the substance and not 
merely at the letter of the contract. II 
a vendoi sues and is in a position to con- 
vey substantially what (he pui chaser h.i 
contiacted to get, the Court will decie* 
specific }>eifornjance with compensation 
for an> small and immaterial deficient* v 
provided that the vendor has not, by lus- 
icpiesentation or other wise, disentitled 
himself to his jtemedy Another possibh 1 
case arises where a vendor claims speciin 
performance and wheie tire Court refuse- 
it unless the purchase* is willing to con 
sent to a decree on terms that the vendor 
will make compensation to the purclufsei , 
who unices to such a decree on condition 
that he is compensated It it is the pur- 
chaser who is suing, the Court holds him 
to ha\e an e\en larger nght Subject to 
c oiisideiations o( liardslnp he max elect In 
take all he can get, jjnd to have a piopui- 
tiomite abatement horn the purchase 
money But this light applies only to a 
deficiency in the subject-matter described 
in the contract It do<?s not apply to a 
claim to make good a representation about 
that subject-mat tei made not in the con- 
tract but collaterally to it. Tn the latter 
case the remedy is rescission, or a claim 
for damages for deceit where there has. 
been fiaud, or ioi breach of a collateral 
contract, if there has been such a con- 
tract ” 

The principle is well-settled and it was 
held as early as m Mort[ocJc v Btdk’r (-» 
that — “ If a man, having partial interest in 
an estate, chooses to cuter into a contract, 
representing it and agreeing to soil it, 
as his own, it is not competent to him 
afterward© to say, though lie has valuable 
interests, lie has not the entirety ; and 
therefore the purchaser shall not have the 
benefit of his contract. Pot the purpose 
(2) 10 Yea. 31E (1804), 


oi tins puisdiction, the person contracting 
under these circumstances is bound by 
(he assertions in his contract; and it the 
\ endee chooses to take as much as he can 
have, he has a light to that, and to an 
abatement, and (he Court will not hear 
an objection b\ the vendor that the pur- 
chase cannot have the whole ” 

It has been even held that though the 
difference between the property contracted 
to be ©old and that which the vendor can 
actually convey mav be great the Court will 
generally, notw lthstanding (his eiicuui- 
‘dancc, enforce the contract wheie the 
vendee is willing to take whatevei in- 
iciest (he vendor has [See June s v 
Kvana (3), Barnes v. Wood (1) and 
Hooper v. Smart (a)] Xo doubt j( the 
vendee i©, fiom the hist, awaie of (lie 
vcndoCs incapacity tn comev the whole 
ol what lie lias contiacted foi , he cannot, 
generally, insist on having, at an abated 
pnee, what (he vendor can convey In 
tins case, however, it is not suggested 
l hat the vendee was aware ol the Defen- 
dants incapacity to convey the whole of 
whrit was contracted tor; indeed we have, 
as has already been pointed out, the De- 
fendant's own statement that he did not 
disclose that one of the properties belong- 
ed to Ins wife. The representation, such 
as it was, therefore, bv the Defendant was 
that the entuety of the properties men- 
tioned in the schedule to the agi cement 
belonged to him The learned Advocale- 
Ceneral, however, argues that there can 
be no abatement of the puce in a ease 
under sec. 1G of the Specific Relief Act 
and that if the vendee wishes to take 
plot A then lie must pay the entire sum 
mentioned in the contract. We are un- 
able to take such a restricted view r of the 

13) 17 L. tf. Ch. 46fl 1 1 848). 

(4) U ft 8 Eq 424 (I860) 

(0) h, E, 18 Kq. 683 (1874). 
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scope of sec. 1 6 of the Specific Relief Act 
as has been suggested to us bv the learned 
Advocate-Geneial The inability on the 
part of the Defendant to make a good title 
a n regards plot B of the schedule to the 
agreement is a legal, and not a physical, 
inability to perform the contract ; it 
would, therefore, follow that it does not 
he m the mouth of the Defendant to urge 
that lie js unable to do all the physical 
acts necessary for the peifoimance of the 
contract, as far ns it i elated to plot A. 
There is nothing of which the Defendant, 
can complain Tt is his ’own fault if he 
has assumed an obligation winch he can- 
not, fulfil , and in our opinion, it cannot he 
inequitable to requne him to perform, as 
fai aw it is in his pow T er, wo much of the 
contract as relates to plot A In no just 
sense can it be said that in icquiring the 
Defendant to peiform the conti act with 
refeionee to plot A, a new contract ie 
being made l'\ the Coml loi the parties 
The Defendant is not compelled to con- 
\o\ an\thmg which he did not agree to 
convt\ and the \end<v pavs for what, he 
gets according to the i ate established bv 
the agieement between t the paities The 
conclusion, therefore, to which we have 
come on the facts of this case is that the 
Defendant ought to be compelled to con- 
vey to the Plaintiff plot A of the schedule 
to the agieement with an abatement m 
the price agreed upon 

It has been said that in ci renin stances, 
like the present, the principle on which 
the abatement m price calculated is 
primd facie acreage Having regard to 
the view T which the learned Subordinate 
Judge took in this case, he felt that it w r as 
not necessary for him to go into any ques- 
tion of abatement in the price and conse- 
quently there are no data in the evidence 
on record from \yhioh the amount of 
compensation, t.e., abatement in the 


price, can be ascertained. Even in cases 
where the ascertainment of the amount 
of abatement, cannot lie certain or exact, 
the Court, proceeds to grant abatement, if 
it can reasonably estimate the amount of 
abatement from the evidence of com- 
petent persons We have on the present 
reconi no materials and we are, therefore, 
constrained to direct n remand in this case 
fo t ho lower Coiut for the purpose of 
assessing (he abatement in the pnee which 
should he allowed to the Plaintiff or such 
evidence as*ina\ be adduced bv the parties 
The older, therefoir, will be that it is 
declined thal (lie Plaintiff is entitled to 
specific pei forma, nee of the agreement, 
dated the l r >th September 1919, in the 
pleadings in this suit mentioned to the 
extent oi all the interest of the Defend- 
ant in the propei ty particularly described 
as plot A in Ihe schedule to the said agiee- 
ment with a, propoi i innate abatement of 
flu* piMclias<Mnonc\ m inspect of the pro- 
per! v paiticulaily described as plot B in 
the said schedule and alleged to belong to 
1 1 10 wife of the Defendant; and it is 
ordered that the case be remanded to the 
lower Comt for determining the amount 
to be paid bv the Plaintiff for the pur- 
chase-money ot the said property, plot A, 
mentioned in the said schedule, having re- 
gard to the decimation aforesaid, and it 
is fuither oideied that the Defendant do 
execute and legistei a proper conveyance 
of the said propei tv being plot A men- 
tioned in the said schedule in favour of the 
Plaintiff oi such poison as he may direct 
in terms of the said agreement on making 
out a good title to the said plot A and do 
deliver up to him possession of the said 
property within a time to bo fixed by the 
lower Court, the Plaintiff paving to the 
Defendant the amount of the purchase- 
money as may lie determined by the lower 
Court and also all eostg and expenses 
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necessary to complete and obtain the con- 
\e\anro of the snd proper t\ 

The result, therefore, is tli.it the judg- 
ment and decree of the lower Gouri, ,nv 
set aside and tins appeal is allowed with 
costs 

Let the leeords he sent down to the 
lower Court without delav 

1 ppraJ allowed 

J N R ('asr rnuanthd 


CRIMINAL RMl* OVAL JURISDICTION ] 
RfSF. Noa. 1'0 VXD l ' 0 A OF 1922 . 


Nrcu nnur d. d 
SUHUMVARPy, J 
1922 , 

8, Pccciuhei. 


dUDl&THlK (ifiJ’F, 

| Complainant, LVhtionn , 
v . 

Sit - ik Samir. 
Oppo«i to Party. 


Stand t ancon* ft nr/ ol a taw and a conoto-ta ^ 
Ihf firo tit riant t M<up^(iatf j % Ivqahttj of-Tmif t></ 

*t/ittC <J(‘M ! <lhll ft tf fj 


Two eounl n-east s urn made ovei In 
iiro di)l< i< nl 1/ (Hfisi ial( s / oi Inal and both 
IIk \1tu f ! hah s pumeded with the hath 
simuUanrouMif 


II* Id Thai il uas n >1 d,* suable (ha( 

the eases should bt sunulta neouMif hod 
bjf fun difjnenl Ma</u>f rates and it ua s* 
deniable that both the caves should In 
tned bif one Magistrate . 


This van a Reference under ste 4dS (l j 
the Code of Cuininal Procedure, dated ttw 
‘27th October 1922, hv the Sessions dudim 
of Bacon 

The tacts will fulh appear fiom the 
older of reference which was as follows 
‘ On the 17th JuR last there was a dis- 
pute winding some land between t la* 
two parties -the complainant and the ac- 
eused paitv Both parties allege to be 
raivats but one party claims a prior right 
to the other’s On that very day Tudisth r 
(lop** of o?'e party complained before the 
Magistrate and tlie Magistr&tef at once 


issued summons against Samir and 
otlieis of the other party under sec 147, 
7 7* C Then on 18th July 192*2 Samir 
lodged a roiinter-ca^e which was sent to 
the police foi report and on 25th Juh r 
1922 on police repmt Bom and Oavanath 
of Judisthn’s party were summoned under 
m'o 323, 7 V C Then it appeals the 
two oases weie made ovei to two differ - 
i nt Magistiates foi disposal Up to date' 
m rludisthn's ease all ihe prosecution 
witnesses- 7 in numhei - - ha\ o been exa- 
mined and charge has been fiamed 
against the accused undei see 7 17, T V 
C Tn the other case, up to date onlv one 
witn**ss lor the persecution has he* n e\a- 
nii ned 

Both pai ties aie agioed-m fact both 
parties have filed application to the effect 
that the simultaneous Inal of the two 
eases o\or one and the same recurrence is 
umh i sual)l(‘ and uns.it istaeto) v and each 
pait\ has elamual that the trial of tin 4 
olhei pnl\ s case should hr defeiied till 
i he d isposa 1 of his case 

In u iv opinion the tual of dudislhn’s 
*ase j should lx* proceeded with and pro- 
ceedings m Kanin's cas** should be stay- 
ed till the disposal of Judisthn\s ease 

7t being adnnthd h\ ho<h parties that 
simultaneous tual of two cases by two 
different Magistrates is unsatislaetoi v and 
undesirable, 7 need not expatiate on tire 
point The ruling in Baeliu Mullah \ 
s !ta Ram Sinqh G) cleaily and \crv 
fullv points out the irregularity amount- 
ing to illegality of such a course. Now 
tlx' point is, which case should ho 
proceeded with and which should wait. 
In this matter, 1 have given preference to 
Judisthir’s case for the following 
reasons * — 

0) Tudisthir’s complaint is prior to 
that of Samir's in time. 

{ l ) t h. K. 14 Oal. m (1886K 



THE CALCUTTA WEEKLY NOTES. 701 


Vol. XXVll ] 

,7l IUSTIUR Gol'h V Sllhllv Samir. 

(*J) In Judifctliir’s case already the 
pioseoution case is closed and charge has 
been trained — whereas pi act really vei y 
little has been done in Samir's case.” 

Babu Ramgati Sarhar for some of the 
Accused. 

The Judgment of the Court was as 
follows * — 

On the facts stated m the letter of re- 
ference we tlnnk it desnable that both 
the cases should be tiied bv one Magis- 
trate and the learned Sessions Judge’s 
suggestion as to the ordei of trial accept- 
ed. We accordingly transfer the case m 
which Sheik Sain'n i^ the complainant 
and Beni Madhab dope and another ac- 
cused from the file of Babu J C Mazum- 
der, Deputy Magibtiafe of Manikganj to 
the file of Babu J. Cluikiabarly, Sub- 
Deputy Magistrate of Manikganj, and w r e 
also dnect that the trial of the case in 
winch Judistlnr (lope is the complainant 
and Samir Sheik and others accused be 
proceeded with and the proceedings in 
the C3tfc rn which Slunk Samir is the com- 
plainant be slaved until the disposal of 
the other case. 

J. N. R Reference accepted 


PRIVY COUNCIL. 

[ArPEAL PROM TIIE CniEF COURT OF THE 
Punjab.] 

Viscount Cave. 

Lord Pbillimore. 

Lord Jistice Clerk Koaw aja Muham- 
Sir John Edge. mad Hamid, 

Mr. Justice Dubf. Appellant, 

1S22, Vm 

Heard, 27, 28, Jl, July Mian Mahmud and 
and 1, 3, August. ors , Respondents. 
Judgment, 

9, November. 

Rhankabs, what — Sajjadanashin, h*x right# 
— hajht <*f wion tv the office — Rofkt to $uiphi* 


/y'twrwf, if etcfirttn’ of Other hfti S—Ib'ihmdoil, 
p/oof, though trout wnkf not treaty from truer. 

<hi Iht dutth of a sajiad.maslnn of a 
kliLiikab, /nv eldest Son, if qualified # / s* 

the natural snatssor oj Ins lather 

Ordinal ihj s pealing, fin sajjadanasbm 
has a lanpi right m the * in pi it* income 
than it mutwalh, for so Ion<j as In does 
not spend it hi aided living or m obicets 
wholly alien (o In v office , he, like the 
mahant of a Hindu math, has full power 
of disposition over it 

Vida \ Yuurm Thirtha v Baliswji 
Aw \R (3 1 refund to . 

But this does not mean that in evcty 
case Jlic whole unomr from a khankah 
is at thi disposal of the sa||aduuushiu and 
it was plain from lh< uuthorilns as well as 
from the n idenu m this suit that at 
certain shnms the membtrs of the 
founder's family other than the saiiadd- 
lMblim ate treated, a * entiUul to share in 
surplus off ciings wind f remain after pay- 
ment of iipinscs i including a reasonable 
remum ration to [hr sapadandslnn) 

Dedication nuty be inferred although , 
l he word wakf is not *hown to have been 
used . 

The nahm and origin of khaukahs deb- 
ut bed. 

This was an appeal lrom a judgment 
and deciee ot the Chief Court oi tire 
Punjab, dated the -ml Januaiv PJ17, re- 
vising a decree of lire District Judge of 
Multan, dated the 1th Felnuaiy 1U13. 

Tho chid quefetr^ns in the appeal ate 
concerning a Lhanhah at Taunsa in the 
Dera Ismail Khan DistnYt 

The suit was brought by the Appellant 
against the Respondents claiming posses- 
sion of the shrine and the properties 
connected with it, and asking for an in- 
junction to prevent the Respondent Mian 

lin L. R. 48 I. A 802, 322 ; 0. 0 . 26 C. W, N. 

537 11921). 


89 
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Malumid fioui mtoifei in« with the mu- 
perties or with the Appellant’s rights '* s 
sajjadanaxhin. 

The Defendants filed written state- 
ments and the main questions in dispute 
weio . — 

’NVhethei there mas a ichgious institu- 
tion iqaddi) at Tauusa, and whether cei 
tain ol the piopeitics in suit weic trakf 01 
weie the ordinal v piopertv of Allah 
Baksl) and divisible among his heirs 

There was a turtliei question as to whe- 
thei the Appellant was the sajjadanabhin 
of the hhankah. 

The tacts oi the ( ase and the findings of 
the lower Courts aie fully set out in the 
judgment ot the Judicial Committee 

M e^nt. L DeGrujfther , K C , Benin 
Pet man and Dube for tin* Appellant - 
The whole ease turns on the foundation 
ot the hhankah Yulya Yarutlu Thirlha 
v Ralnsami Ayyui CD The Mahom- 
medan law which applies to such institu- 
tions is summarised in ^ved Ameei All 
Mahomuiedan Daw, \ ol I, Ath Hdn , 
p. 1W. 

The conditions heie are identical 

Them is abundant evgd'enee oi Wgc 
^iftsol buildings, wells, etc , which would 
never have been given it they were to hi* 
pnvate piopeit> oil the death ot the 
sajjadana^hm , and liable to partition <‘i 
sale The mannei in which the propeDv 
was u^ed affoids an mlerence of dedica- 
tion Muhhdum Hawaii Bah>h v. Ilulu 
Bahsh Y> ) 

The Appellant succeeded to the gaddi 
as fta]]<idanu*hin according to the piowd 
custom of primogeniture, and was dulv 
installed and lecogmsed. 

Sir Geo. Roundest, K. 0., B. B. liaikr> 
and Abdul Rashid for the Respondents — 

(8) L, R. 48 I. A. 809, 822 ; «. p. 26 C. W. N. 

537 u»2n. 

15, [1913) P a. 23, p fl6. 


Theie must be inherent dedication which 
cannot be inferred from the facts here. 

Fakhruddm v. Iiifayat Ullah (6), Hos - 
w/j Shah v Zahoor Shah (7), Thahoor 
Daw v. Ilttjee Begum (8) and Nur Maho- 
med v Ghuhim Habib (9) 

A shrine is not necessarily u'ahf. It 
could be of a pnvate character formerly 
The distinction between a- pnvate and 
public teak I is shown in Bihaiu Mia v 
Shukhul Poddar (1()> 

In neighbounng si nines you find offer- 
ings are heatable and then 1 is full testa- 
moutaiv power over buildings and pro- 
pel t> which aie used tor leligious pui- 

)X>H‘S 

This slmne is comparatively modem 
and dedication can only be aliened of an 
ancient foundation 

Zoaleka Bibi \ Zitnul (ID 
Bailie's Mahommedan Li w r , Book 0, 
( hap 1, p 529 

M l Icon’s Digest ol Anglo-Muhanmruhm 
lj<iw,*‘hd Kdn , para IJ20, p B t‘3 
r riiere must be deal and unmistakable 
evidence of endowment, Komcur Doorga- 
natk Roy v Ram Chunder Sen (1*2) 

This was a ease of a Hindu idol and the 
lequisites oi Mahomcdan law are even 
stricter than tho^e of Hindu law 

The decision in Muklulum Hawaii 
Baksh \. I lain Baksh (5) related to a 
public cemetery which had boon theie 
tor hmuheds of vears and is not upph- 
eablc 

Allah Baksh Had considerable private 
piopeitv out of which manv of these 

(5) [1913] P II 23, p 96 

(6) Rind Cas 678(1910. 

(7) [1868] P. R. No 67. 

(8) [1863] P. R No 100 

l9i [ 1892 ] P R No. 106 

(10) l L. tt 20 Cal 116, 147 <F. B)(1892). 

(11) 4 Bora. L. R. 1068 (1904). 

(12) L. R. 4 I. A, 12 : 8. c. I. L. R. 2 Cal. 841, 
349 (1876), 
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buildings inav have been erected. The 
offerings claimed by the Appellant as offer- 
ings to the shrine are m many eases not 
offerings to the sluine but offetings to the 
sa i ]<i (I a n a shin, qua-sa j jada net's h i n 

The propel tv must be actually delner- 
ed over to a mnticeilh Fahhmddm v 
Kifmjat 1'llah (fi) 

Ihfeienee was also made to Yidqa 
I (trulhi Thuthn \ lUtlu^amt 1 ijjjar (3), 
ScihuHimastcanuer \ Mvruswamuir (13>, 
Ihbcc Kuncvi Fatima \ Bibcc Sahcba 
Jan (11) and Muhammad \ziz-ud-dm 
1 hmad Khan ^ Lcqal Uvmnnhranccr , 
A". II ] } <f On flh (15) 

Mt L 1)( (imiftha , I\ (' m reply. 

It is not neeessuv Joi dedication that 
the word should be used 

Javan Dass Sahoo \ Shah Kubecr-aod - 
decn (\),Pnan Btbi \ \bdoed Kanm (P 
and Bilani Mia \ Shuhhul Foddar (10). 

The giant was not to the family for 
their own use but to the shime 
1 Iohtuddm v Saifiduddm (2) 

The intention to dedicate is shown b\ 
the inscriptions 1 * * 4 

He also lefened ,to —I id if a V a rut hi 
Thirtha \ Pmlusatm 1 ifijar (3) and Sayi/ad 
Muhammed \ Fatteh Muhammed (HO 

Their Lordships’ JiDowvxr was deli- 
ven d by 

Vis cor nt C\\i \— This appeal raises 

(1) I L. R. 19 Gal 201 (1892 . 

(2i I L. R 20 Gal 810(1893) 

(3 L. R. 48 I. A. 30?, 322 • 8, c. 26 C. Tf. N. 

537 (1921). 

(4) 2 111,1 A, 390 6 W. R, P. C. 3 (1840). 

(61 8 Ind Cas. 678 (1910). 

(10) I. L. R. 20 Gal, 116, 147. 

(13) L. R. 46 J. A. I ; s, o. I. L. R. 41 Mad. 

206 ; 22 C. W. N. 467 (1917* 

(14) 8 Buth. W. R. 313, 316 (1867). 

(15) I. L R. 15 AH. 321 (1893;. 

UC> L. R. 22 T. A. 4 (1894». 


ejuest kju.s as io the existence of a hhanhah 
(a Mohammedan leligious institution) at 
Taunsa m the District of Deta Ghnzi 
Khan in the Punjab, and as to the rights 
of the sajjadanashm (or supeitcw) of such 
an institution The nature and origin of 
hhanhahs wave deseubcd m the judgments 
of th* lligli Coini oi Bengal m Firan v 
I bdnid haunt ill and Mohiuddtn v 
Saifiduddm (J), ami m the judgment of 
this Bojid m \ idifa 1 ariifhi Thutha 
Balneum 1 ififai PI), and need not he fur- 
tliei elaboofted It is enough to sa\ that 
a hhanhah is ,\ monaster \ or religious in- 
stitution wluie (PuMshos and o*hoi 

seokeisallei 1 1 nth congregate' ten religious 
instruction and ehwotional exercises 

It* has gcneialK been lounded h\ a der- 
vish oi a ah ft pmlessmg esofciie beliefs, 
whoso teachings and personal sanctity 
have al haded disciples whom he initiates 
into his doctnnes Allen his death he is 
often i<\ciocl as a saint, and his humble 
tahia (n abode) glows into a hhanhah and 
his diiKfah (oi tomb) into a rottzah for 
shrine lire hhanhah is usually under 
the governance ot fi sajjadanashm (the 1 one 
seated on the pi aver mat) who not only 
acts .is mutiialli (oi manager) ol the insti- 
tution, and ot the adjoining mosque, but 
also is the spintual piecvptor of t He 
adherents The founder is generally the 
first sajjadanashm , and alter his death the 
spiritual line ( silsilla ) is extended bv .t 
succession ol mjjadanashtns , gencrallv 
membeis ol his ianulv chosen bv lum oi 
according to directions given bv him in his 
life-fame, oi selected bv Ti the jahirf^ and 
murids , and ioimallv installed , and the 
income of the institution is usually re- 
ceived and expended bv them 

(1) 1. L. R. 19 Cal, 203 1 1892'. 

12) I. L R. 20 Cal, 810 11893). 

(3) L. R 48 I. A. 802, 322 : #. C. 26 0 W, K. 

637 0921). 
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Tn llio present case events followed 
closelv 1 1 jo course above de-sci died 
Khawaja, MnlianiinuJ Suleman, who wa^ 
a disciple of Nin Muhammad Muhaiu <>t 
Mahar m the State oi Rahawalpur (a 
mcinhi i ol t lie* w ell-known Chislm larmh 
oi wifi s), earner to dwell at Taunsa, a place 
situated in a sand\ deport undei the Sule- 
man imif'o and then uninhabited Tt e 
iceoided m a. hook called Manakab-ul 
malihnhm (the history <o( the beloved <1 
(lod), which wib wnt ten in oi about the 
year IShO hv one of ln^ disciples and w a ^ 
r d'ei red to }>v both pa i ties m the suit, that 
Suleman built a house and a dalan mi 
g a 1 1 e i v i ha Ills lodging, a hnjfo for room) 
for his w oi ship, and a dalan toi the soaie’v 
of fakirs, and iurthei tliat he erected a 
katcha mosque whejc he said piayeis in 
congiegataon, and to the east of the mos- 
que a wooden canopy shad* d hv reeds, 
under which he held (’milt Mention i- 
also made ol other hujta s and a lanqai 
(oi kitchen) toi tlte list' ol lus ad lu i - 
cuts, and a well, and it is said tint 
an auditor ot at counts and a legal 
adv isei and a counsellyi were appoint- 
ed. Suleman was much reveied as 
a. religious teach* i and made many dis- 
ciples, including the Vivvab ot Dahawal- 
pur, who demolished the katcha mosque 
oi earth and built a pacca mosque in it^ 
j)laee. 

Suleman died m or about the year 18 iO , 
and, his sons having predeceased him, lie 
was succeeded hv his grandson (tin* elder 
son of his elder son) Khavvaja Allah 
fJakhsh, vvlio on the flirt’d day aftot the 
death of Suleman was “made to Bit on 
the musalla oi Ilaziat Suleman'* with 
the usual ceremonies, including the tying 
of the turban, and with the assistance of 
holy men who had come from Ajmeie 
Khavvaja Suleman was buried m Ins 
house at Taunsa, and lus tomb became a 


sacred place of pilgrimage, particularly on 
the occasion oi the urs or celebrations held 
on the aiimvcisai v oi lus death; and 
Tamila became known as Taunsa sharif , 
oi hoi v Taunsa In memory of Suleman, 
the Nawal) ot Rahawalpur erected a inaiMe 
sin me over his place o{ hmial and rebuilt 
ihe mosqiu m maible 

hhawa|a \llah Eakhsh (Mined on his 
giand-latliei s vvoik with /cal and 
and with the assistance ot a number of 
/»// s and lhah fa . s who had been oi darned 
hv him, and made mam disciples, and 
mam thousan<ls r ol pilgrims were attract- 
ed to the sin me \llah Haklisli olitained 
giants ol moie land lioin the tubes in the 
1 U^ti i( 1 , .ind w ith the help of his follow ei s 
put up huts and bungalows (oi the fakirs 
and dervishes, and worn and lanqats foi 
the accommodat non ot the ]).dgnms, so 
that at the time oi his death the mosque 
and shunc, with the buildings used in 
connection with them, occupied some 
aeies of ground Remission ot revenue 
was gianted to \llah Rakhsh as sajjada- 
nashm ol the khanluth at Taunsa, and lie 
was exempted under that, designation 
horn appalling peisonallv in a civil Court 
On the I dth Septembei 1 001 , Khawnjn. 
\IIah Rakhsh died, and his eldest uon 
1 1 aliz Muhammad Musa was dulv in- 
stalled as sajjadanashtn in his place 
Shortly iiitci wards, d.fleiene ‘s arose h'* 
tween Muhammad Musa and lus half- 
hiotliei Allan Mahmud (the fust Respon- 
dent in this appeal) as to the position and 
auihoiitv ol Muhammad Musa as sajjada- 
naslun and the rights and interests of the 
two brothers m the property left b> then* 
father Khawaja Allah Eakhsh , and at ihe 
instance of the Deputy Commissioner, 
these difference^ weie referred under the 
Frontier Crimes Regulation tin the 
Tumandars (or headmen of the District) 
with a mow to a settlement. The 
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Tumandars, after healing tlie paitietf, 
made an avvaid, dated the doth September 
1900, thereby thev ditei mined tin efleeO 
fust, that Muhammad Musa was mjjada- 
nashtn ot the A haul, ah with the light to 
manage the mosque and shnne , ^econdlv , 
i hat the income of the shnne, consisting 
of the often ngs ot the pilgmm, should 
belong as to one-filth to Muhammad 
Musa as 'tajjadannshin , and as to the 
balance to the two hiotheis equallv . and, 
thndlv, that while the mosque was ualt 
piopeitv and ilu i shnne, with its mnei and 
outei asfmui s (ot eouitvaids) and c« Ham 
othei properties who joini and nnpaitible, 
the lemammg pinpcit ies, unhiding the 
s t'nus, bungalows and hunfirx, weie dm* 
slide between the brothels equalh The 
tollowmg clauses m the awaid, whicli ob- 
late to the pi opoi ties abo\e-inentioned, 
have a hearing on what lollows 

“ t — The hmlding ot the Vstnna Kalan 
'which includes the Astana ot the Until- 
lah shnne i, and as well as the homes ot 
the Muhatwi people situate on the noith- 
ern sid(* of the mosque, shall he eonsidei- 
ed joint Houevei, the compound of the 
Astana of the Ihiuza Muhank, which is 
situate on the west of the mosque and is 
attached to the Jiauza, shall not he com 
sideicd as liable to partition, because it is 
an Ibadat-khana. The deivishes who 
Joimeilv lived then* shall, m hituie, also 
stay theie, in aecoidanr with the pieuous 
practice 

5 —The mosque is waif propel tv Idle 
appointment of its Imam and Muzan shall 
he m the hands ot the sajjada naUim. 
Having of piayeis and call to praveis shall 
fie in accordance with the piactice of the 
previous sajjadamshins, in the hands ol the 
aajjadanashin for the time being. The 
prayers should he said during that portion 
of the time in which they were formerly 
said, according to the piactice of the 


saijarfanaslun? The same piactice shall 

he acted upon in future 

* * * * * 

H — The i sidential buildings, consisting 
of Haiam Sata* dwelling-houses, guest- 
house^, and jam/ai Unma.s (charitable 
kitchens) shall he the piopcitv ol both the 
paities in equal shaies Ihd the jamjar 
Uuina and Makami Itikat, which ait 1 in 
liont ol the shnne, and when tin 1 Kman 
and Wa/ila me lecited, <ne specificallv 
dccluied with the consent ol Mian Mah- 
mud, to be *the e\< lusi\<» propitv of the 
sajjadaiiashnt Mian Mahmud shall have 
no (oheein with 1 he^o hmldmgs Thtie 
a to aNo two A Innas nmlls toi gnndmg 
coin) in the lain/nr hhaint <chai liable 
kitchen* Th< v shall aNo ludong to the 
^tjjadaua^fini The boundanes of the 
Jamjar Uninn (chantable kitchen) art 1 ic 
follows 

On all tlnee sides, mmudv , west, south 
and east, then is a public thoioughfai ' 
The said building is confined within a wah 
v\ it It t he e\ee|)l ion of shops 

H — Haiam Saia buildings, outei tesi- 
dential houses and* guest-houses have all 
been held to be the piopeitv of the p, ‘titles 
m equal shares Thcv shall he divided 
neeoidtnglv in ,i gentlemanlv mannei 

10 - Dali Dardah well and Thalavvala 
well shall lu 1 joint piopeitv None ot the 
patties shall he entitled to intei fete vvitli 
the supplv ol watei lot tlm tune being 

* 4 * * * 

16 The place MuMlah” m tionl 
of the shunt 1 wheie the late Haziat gat and 
recited his j>iav< is should he considered as 
speciallv meant ioi the sajjadanashm t and 
m his absence the peison whom lie autho- 
rises can sit theie 

These decisions were appaientlv accept- 
ed by Muhammad Musa, and to some ex- 
tent by Mian Mahmud, and they proceed- 
ed to paitition between them bv ur- 
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langement the propel ties declared to 
(liMS'ole But further differences arose, 
aiul [he whole matter was again referred 
to th-», aihitiation of a Maulrt named 
Xa|am-ii(l-(lin, who, after heanng tlie 
paities, made Ins award, dated (lie 17th 
June 1001 This award went into mw h 
detail, and it is unneressaiv to state ns 
conclusions at length, hut the short eflcrf 
ot it was to eonfiim the decisions of ihe 
Tum&ndais except as to the income fiom 
the ehrme, which the arfntiator directed 
to he ihuded equally , and to confirm with 
cei tain modifications the pint it ion arranged 
between the pa i ties This award was 

accepted h\ Muhammad Musa, who ap- 
plied to luuc it tiled in (’omt , hut thd .:p- 
))heatKm was opposed b\ Mian Mahmud, 
who was still not content, and was rejected 
on the ground that, the awaid was incom- 
plete 

Meanwhile, the twohrotheis, being still 
in diflnence, joined t in a request to Xaw ih 
Ahmad Aar Khan to endeavour to bung 
about a settlement and the lattei prepaied 
a deed oi eompiomise undei which both 
j»ai ties weie to ace pt the award of Najjam- 
iid-dm, subject to some small modifications 
of detail Muhammad Musa by a lettei 
K> Ahmad Aar Khan assented to tins pro- 
posal, and Mian Mahmud was apparently 
willing to agiee to it, hut before 4 fonnaj 
efloct could he gi\en to the compromise, 
Muhammad Musa died on the 0th Eebru- 
aiv lOOfi 

l’ pon the death of Muhammad Musa a 
further quanel bioke # out between Ins 
eldest son Khawaja Muhammad Hamul 
( the Appellant in this appeal) and the Re- 
spondent Allan Mahmud as to the right oi 
the foimei to succeed his father as sajjadu- 
iiavhtH' and ns to the lights and interests 
oi the disputants in the property of 
Khawaja Allah Bakhsh , but on the mter- 
uuition oi Mi. Casson, the Deputy Com- 


missioner, terms were arranged, and a few 
days afiei Muhammad Musa's death the 
following agreement was signed : — 

T, Mian Hanud, very willingly con- 
sent to Mian Mahmud sitting in front of 
me and shall ha\o no objection thereto, 
hut he should not sit on m\ Mussallah 
On e\ei\ occasion 1 shall consider him, 
who is m\ uncle, a-, deserving respects 
(mm me I shall hr going to rnv uncle 
once a dm T shall ae t upon and abide by 
flic settlement made b\ Ahmad Ytu Khan 
witli nn deceased iathei 

(Hd ) F vKiii ]1 \Min, 
Hii|jadanashin of Taunsa. 

I would yoiy willingly take pint in the 
Dtustaihundi and installation on gaddi of 
Allan II amid and shall perform the cere- 
mom with m\ own hands I shall ever 
he lining my dear nephew Mian Hamid 
(Sd ) FVKlR AT VTIAiri) ' 

The edict of this agreement was that 
the \ppi Hunt was to he installed as sv/yyudu- 
nushm m succession to Ins lather , and that 
ihe settlement proposed by Ahmad Aar 
Khan was to be accepted and cm led into 
e fleet* 

In pursuance of the last-mentioned agree- 
ment the Appellant was duly installed as 
s n }jn da mink in by the ceremony pf dastar- 
bdmh (the tying of the tm ban), the Res- 
pondent Mian Mahmud and a number of 
/mv assisting in the ceremony , hut a teyv 
days later the Respondent Mahmud, ap- 
parently lepentmg of his bargain, pro- 
cured himself to he l melted hv other 
t>irs with the like rank, and thence- 
toith began to usurp some of the 
functions of the sajjadunashin and in 
other y\a\s to intei fere with ihe rights 
secured to the Appellant bv the agreement. 
This new quarrel continued for some years, 
and ultimately on the -‘2nd July J911, the 
Appellant commenced this suit against the 
Respondent Mian Mahmud and the two 
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younger brothers of (he Appellant (who 
also claimed an interest in the succession 
ot Hafiz Musa), alleging in effect that the 
shrine and all the propei tv used in connec- 
tion with it, including a, gieat part of the, 
pioperties which had been partitioned, 
weie dedicated to the ldigious purposes of 
the gaddi, and that the Respondent Mian 
Mahmud was interfering with such pro- 
perty and with the Appellant’s lights ,ifl 
sajpdanashm , and claiming an injunction 
and jKissession of the piopeity The De- 
fendants filed wniten rtatejnents in answer 
and a numhei of issuer wne framed, of 
which the most important were the follow- 
ing 

“ (1) Is then a lehgious institution 
{gaddn at Tamisa, and is Maintiff its 
managei < wuntazim ) '* 

(2) Docs p 10 ) u * i t \ 1-31 of tlie plaint 
belong to this institution, and (or or) is 
tins |>io|)crt\ mihl and is Plaintiff its mut- 
walb } 

(J) Is Plaint ill saijadanadun ot this in- 
stitution , and w hat aie his lights as such 0 

( \ ) Ts the |«u tit ion in\ahd° ” 

The suit w a s heard h\ the Dirt) id J*udge, 
of Multan (Mr II. F Foibed who decid- 
ed the hi*t and thud issues and the gieatei 
part of t lie second and fourth m tavom of 
the Plamtifl-Appellant, holding that theie 
was a leligums institution at Taunsa of 
which the Plaintiff alone was the niana- 
gei, and that, the shrine with its inner and 
outer i islands and the schools, bungalows, 
.serais and langurs used m connection with 
it, were lebgious buildings and icalf pro- 
pertv under the Plaintiff’s sole control 
He accordingly on the 1th February 1913, 
made a decree containing a dedai ation that 
the properties above-mentioned were under 
the management of the Plaintiff as sajjada - 
nashin and that the Defendants had no 
proprietary rights in them, an injunction 
restraining the Defendant Mum Mahmud 


from interfiling with the Plaintiff’s 
management of the above property and nn 
ordei fo] possession and tor the costs of 
the suit, 

The Defendants Inning appealed to the 
(duel Court ot the Punjab, the learned 
Judgis of that Court (Sir Donald Johnston, 

J , and LeMie Jones, J ) differed from 
the District* Judge on all the above 1 points, 
and hold that (apart from the mosque), 
theie was no such religious institution as 
alleged, that the Plaintiff was no sajjathi- 
nashin, am f that none of the piopcitv m 
suit was irahl, hut that all of it was old i- 
naiy jiiojwrtv of Allah RaMirti divisible 
among his lieu-, Tha\ aeeoidingly rovers, 
ed the decree of tin* Dirtnct Judge with 
costs and dismissed flu- Aj>|)olhint’s suit, 
except tliafj (the Delendant Mahmud not 
objecting) an injunction wma granted re- 
straining the Defendant Mahnnid from 
atteni|)ting to lead piavets m the inc^ence 
of the Plaintiff when jhe latter was theio 
with the intention ot leading pia\eis. 
The Plaintiff thereupon appealed to His 
Majest\ m ( ouneil 

The ap|)oal w as* slicnuourtv aigu*d i/ii 
behall of the Appellant and of the Re»s- 
jiondents Difficult \ is caused bv flic con- 
tradictor e\idenee gium l>\ the witnesses, 
including the Maulvis wlio were called as 
e«xpeits in Mohammedan law, and b\ the 
diffeieiu'c of opinion in the Indian Courts; 
but then Loidslups, alter consideimg all 
the arguments hi ought hefoie them, ha\e 
come to dear conclusions iijxm the several 
|>oiritu laised, which may he stated int the 
following order — 

1 Is theie at Taunsa a religious institu- 
tion (a hhanhah oi mazhabi gaddn for de- 
votional exeicisrs, and the institution cf 
pupils in the Mohammedan faith 0 

In their Loidslups’ opinion there is 
such an institution The histoiv of the 
foundation of the institution by Huleman 
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imd Mhli BaJvhsI) agrees closely with the 
Instoi v of othci institutions always recog- 
nised as Lltcmhah ? and itf consistent onh 
with the cxistrnce of such a foundation. 
r rhe life and teaching of Suleman, lus re- 
cognition as a. saint, the tlnonging of pil 
gums to lus slnine, the swarm of fakirs and 
deiushefi who have been there engaged m 
teaching and devotional exceises, the laige 
nunibei of disciples constantly piescnt, 
and the. recognition ot Allah Baklish, 
Muhammad Musa and the Appellant suc- 
cessively as ffajjadauashins of Ihe instil u- 
lion— -t hen* and othci facts which aie be- 
\ond depute™ show th.it a leligioiis institu- 
tion such as dcM*i ibed h\ the Plaintiff has 
existed and flout ished at Taunsa for irtanv 
\ears past The foundation is expies^lv 
lcfei red to in some of the documents, su< li 
as the award ol the Tumandais, as a 
Uwnhuli , and has been described hv the 
JiesjKjiuleiit lnmsell as .1 < faddi , and the 
1 valence shows that it- ^acknowledged hv 
Mohammedans ihioughout India as a 
legitimate off-shoot ol the khan], ah il 
Mahai and ol tie gieat sin me at Ajmeie, 
and as the mot hoi of a numhei oi othet 
sluines which die liequented h\ the faith- 
ful Ujkjii the wlioh , then Lordship- 
consider that the existence oi tins Inunda- 
tion must be taken us established 

*2 Is the \ppellant s ajjadanashni .iik), 
manager of the khankalr * With deler- 
ence to the opinion of the learned .Indies 
of the C hief Comt, then Lordships feel no 
doubt that he is Notwithstanding the 
practice lutheito followed at Taunsa, thev 
would hesitate to sa\ tha"t on the death of 
a sajjadanaslun his eldest son is entitled as 
of right to succeed him , hut the eldest 
son, if qualified, is the natural successor oi 
Ins father And, however, that may be, 
the e\ idence is clear that the Appellant was 
fotmallv lecogmsed and installed by the 
pirs with the express consent and assist 


unco of Mian Mahmud ; and this being so, 
it is not now open lo Malnnud to question 
the Appellant's jx^ition as sajjadantnhm 
01 his light to manage the mosque and the 
property attached to the hhaukah 

‘I What property is attached to the 
hhankah tJ Or, in othei woids, what pio- 
perties were made trakf by Khawaja Sule- 
man 01 Khawaja Allah IJakhsh and dedi- 
cated to the ichgious purposes ot (lie in- 
stitution tJ 

Thin is a question oi coiisiduable diffi- 
culty, as it is no} proxed by diiect evidence 
that eitlici Suleman 01 Allah Bakhsh us j d 
the woid irakf 01 made foimal dedication 
ot am piopeitv to religious uses l>ut, 
as pointed out m J( waa Dass Sahuo \ 
Sfmh Hubicr-nod-dem ( 1 ), dedication nun 
he inlened although 1 1 k v woid u'ahf is not 
"limui to have been used and then 1 aio 
iactb piovcd in this cast horn which the 
dedication ol some piopeily to religious 
pm post's mav he intoned 

Bn , as to the -I11 UK' ol the saint , with 
its aslana, the place of woislnp for 1 lie 
^ijjada, and the surrounding hujuts and 
gates -being the property shown m the 
plan IM - then Lordships aio of opinion 
that this is wolf Nut only is the shrine 
the burial-place of the iouiulei , but the 
tomb with its adjuncts have been iifccd and 
k cognised loi upwards of lialf a centmv 
a.s a- place of pilgi image and as the home 
and centre ol the leligious and educational 
community founded by the saint and con- 
tinued by Ins giandson The marble 
shnne erected bv the Nawah was obviously 
nitended to be used, not as pm ate pio- 
pertv, but as a. place of pilgi image and a 
Jocus ol religious teaching. The place of 
worship in the courtyard has been te- 
sened for the sajjadanaxlun , and the 
hujras for the use of the fakirs. Rome of 
the buildings contain inscriptions froint- 
U) 2 M. T. A 390; 6 W. It P, C, 3 (1840;. 
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ing to a religious use. The Tumamlars, 
who had local knowledge, held these build- 
mgs to be impartible, and their uew war 
confirmed by Najam-ud-dm and Ahmad 
Vnr Khan and accepted by all persons (con- 
cerned, including the Responds nt Mah- 
mud In view of all these facts it is diffi- 
euH to believe that this pn>pcit\ is now to 
be treated as the absolute proport \ of the 
heirs of Allah Bakhsh, so that it would he 
in the powei of any of them to claim lus 
share and practically to destroy the leli- 
gious foundation , and it seems reasonable 
to infei a dedication to the piupoHCtt o| the 
hhanhuh. 

Secondly, as to the mosque, with its 
inner and oufei courtyards, well, tanks, 
hujra s and schools, and the Maharwi 
bungalow — being the pioperty shown m 
the plan 1 J 2 — like consideiations apply. 
The mosque is admittedh will »/ piopotv 
The usUnui'i are used hv the talus and pil- 
gnms, and aie hol\ giound, lo« \llah 
Bakluh dnvt ted that shoes should h< taken 
oil time Tlie lmls an- loi the u- ‘ ol the 
dervishes, and the schools an 1 i ‘bilious 
scIiooIk connected with the Ihanlah • The 
Maharwi bungalow was given In an 
adherent for the use oi the superim of 
Mftlmr, the parent shrine, on his \isits to 
Taunsa. This property thetefoie must 
also be held to he wakf. 

As to the remaining properties in dis- 
pute, such ns the serais and Jamjar s\ these 
stand in a diffeient position The\ have, 
no doubt , been used for the accommodation 
of the pilgrims, but they weie nevei ap- 
propriated to the religious purposes of the 
khankah. There is no evidence showing 
that they were elected out of the offerings 
at the shiine. The Tumandars and the 
arbitrators, all of them skilled m Moham- 
medan law, treated these houses as private 
property and partible, and the parties to 
the dispute accepted this view* and agreed 


to a pnitition As to tin so items, there* 
fore, that is to sa\ , all the properties 
oept \os 1 arid 2, tin* \ppellunt\s claim 

fails. 

4 To whom do fhooffeiings at the 
shiine belong 

It was stated in the judgment of this 
Boa id in I uhja l arutlu Tlnitha \ Bain- 
smut h///<o ub that “ ordinarily speaking , 
the lias a linger nght m the 

smphis income than a- imtlawalh , for 
long a* he does not spend it in wicked 
living oi ufoh|e(tswhoU\ alien to his office, 
he, like th<‘ mahanl of a Hindu math , lias 
full powei ot disposition o\er it ” But 
this does not mean that in c\ery case the 
whole income fiom a Miaul ah is at the 
disposal ol the sajjadana^hiu , and it is 
plain horn tins authorities, ns well as from 
the e\ ideneu m this suit, that at ceitain 
shnnes the fuembeus ot the founder’s 
tanijiK othei than (hr s ajjadnnashm ate 
treat *d .e entitled b>*shaie in I he sin plus 
ofhume wlinli i un.un athu paunent ol 
expense^ Thu , K is ejan (t m the Fa taw a, 
A ya/a *p.igi 0()i (li,n ‘ the oilViings daily 
made ,it the'Daigah should he spent in 
connection with the expenses ot the des- 
cendants ol the sand and the sen ice of the 
Dargah accoiding to 1 1 km r needs \n 
honest prison should be appointed as mala- 
dralh n to colled the offeungs and 

distil! lem pi open I v and it appears 
from the evidence at at Mahai — the 
parent shiine ot r l\ -and at some c,f 
the slumes which have spuing from 
Taunsa, the nghi oi the descendants of 
the foundei to shate in the offenngs is 
recognised In the case of Taunsa itselt, 
it is difficult lodiaw fiom the evidence any 
clear iule Mlali Bakhsh disposed of the 
whole income as he pleased, hut Musa/s 
right to do so was challenged, and the 

3» L. K, IS t. A. 302, m «. c, 26 0. W. N 
537 {1 >21). 


90 
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sajjadanashui. There should also be a de- 


claim of Mian Mahmud to a share in the 
offerings was admitted by the Tumandars 
and the arbitrators Further, the Appel- 
lant was installed as sajiadanashin upon an 
expief-b nndei taking In him to carry out 
the award of Ahmad Yai 7\han ; and undei 
that award, which eonfinned in this re— 
pecfc the awaid of Na|um-ud-din, the sui- 
plus offeimgis weie to be sliaied equal h 
with Mahmud T T pon the whole, their 
Lordships think that the Appellant mint 
be held to Jus undertaking, i\,nd accord- 
nigh that he must sliaie the suiplus offei- 
liigs, after deducting all outgoings (in- 
cluding a lea&onable lemuncrat ion to the 
itajjadana^lun), with the Respondent Mian 
Mahmud during their joint lives 

In the ease of these offerings, as in the 
case of the immoveable property, then 
Lordships have dealt only with the rights 
of t lit' \ppellant and the first Respondent 
ml< i s( , and Imc not rontudeied the lights 
ot t he ot hei Respondent s 

\\n the above* reasons then Lordshij)* 
,iie ot opinion that 1 hi*- appeal should be 
allowed, and that the dreiee ol tin* Chief 
(butt should he' sc't aside, except so far 
as it giants an injunction against the fiist 
Defendant enjoining him in iutuie not to 
enter the mosque with his congregation 
and lead prmeis m the presence of the 
Plaintiff when the latter is there* with the 
intention of leading piaveis w T ith lus con- 
gregation, and that in lieu thereof u 
should he ch'elaied that the properties num- 
hi rt*d 1 and _ in j 1 »e list attached to the* 
decree of the Ihsiiirf Jfidge are undc'r the 
management ol the Plaintiff as sajjadn- 
iiashui, and there should be a decree for 
tin* deliven of possession of those pro- 
pel ties to the Plamtdf, and for an irrjunc- 
taon restrain mg the first Defendant from 
mtei feting with the management of those 
piopeitks bv the Plaintiff, or with the 
exercise by him of his rights and duties as 


claration that the Defendant Mian Mah- 
mud is entitled during the joint lives of 
himself and the Plaintiff to one-half of the 
surplus offerings at the shrine after deduct- 
ing all outgoings (including a reasonable 
remuneration to the sajjadmiadun) , w,ith 
liberty to him to apply fm an account and 
payment of what may he found due 
Their Lordships will humbly advise* Ills 
Majesh accordingly. 

As both pa i ties have throughout the pio- 
ceedings put ionvaid (‘hums which cannot 
he supported, then* will he no order us i<> 
the costs of the proceedings in the C ourts 
below T or of this appeal 

Solicitors * Mesons. Levis and Yylcsmt s 
for the Appellant, 

Solicitous * Messrs Hanlai, Foul and 
Chester for the Respondents. 

0 I). M 

[CIVIL APPELl ATE JURISDICTION. 

Appeal from Original Decree 
No. 1 10 of 1910. 

' Rajani Kanta Roy and 
ors., Defendants, 
Appellants, 
v . 

Raja Jyoti Prosad 
Singh Deo, Plaintiff, 
and ore.. Defendants, 
Respondents. 

Civil Procedun Code ( [vt V of PH/S), Or. 
r. 10, conversion of applu at ion foi substitution of 
heirs into one for adding ftespondi nts on the ground 
oj devolution of uitete&f Such application, if van 
e made dining appeal — Pni tit ion suit — Failure to 
substitute hens of deiea^ed Defendants, oinng to 
ignorance — Omitted hnrs made parties m appeal — 
Suit, if should be dismissed 

In an appeal from a final deerre m a 
suit for paihtmn one of the Respondents , 
whose share in the property had been sold 
and which share had been subsequently 
re-acquired by his heirs, having died, the 


(JHAHTBRJEA, J. 
Pearson, J. 
1922, 

Heard, 10 and 

II, May. 
Judgment, 

9, June. 
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ippcllant applied for substitution of 
his heirs out of time * 

Held — That on the death of the said 
Respondent , his interest was not in his 
heirs , but having devolved on a third party, 
who was made a party before the appeal 
came on for hearing , Or 22, r 10 of the 
Civil Procedure Code applud. The three 
months' limitation dm s not apply to a case 
of assignment or d< volution of interest 
pen dim) the suit . 

. In application under Or r 10 can 
be made m tin I ppcllaic Court , even 
thoiufh the d< volution of interest occurred 
when the case uas />< nding in the trial 
Court. 

When , in a partition s wt. all the heirs 
of certain dcaascd I)( fendants were made 
parlies to the appeal and all persons m 
t( tested m the property were before the 
Court , though the deaths occurred and the 
heirs of the deceased Detendanls were not 
substituted while the suit was pending m 
the Court below 

Held— 77u/f inasmuch as it appeared 
that the Plaintiff was not aware of the 
deaths of the Defendants in the Original 
Court , the suit should not be dismissed at 
that stage on the ground that the heirs 
were not substituted in the Original Court 

This was an appeal preferred on the 5th 
of May 1919, against the decree of Babu 
Nagendia Nat-h Ohose, Subordinate Judge, 
2nd Court of Zillah Burdwan, dated the 
19th of December 1918 

The facts will fully appear from the 
judgment. 

Babus Dwarha Math Chahrabutty and 
Bankim Chandra Moo/cer/ce for the Ap- 
pellants. 

Dr. DwQrka Nath Mitter and Babus 
Kannutniojl Chose , Sulthamoy Chatter jee 
and Krishna Chattanya Ghose for the Re- 
spondents, 


Babu Sib Chandra Pahi lot tic minor 
Respondent 

The Judgment or no, ( m hi wa~ ... 

follows -- 

This appeal is against the final derive 
in a nut toi paitition ol a Monza cillrd 

Ismail 

Theie is a pn lmmur\ ub puM ion to the 
hearing ol the appeal on the giound tliafc 
the Defendant. No 2 Ihikhal died and no 
substitution was made within tune, that 
anotlioi Defendant No 11 Sibam Dcbva 
also died and no subslitulion was made m 
time, and that the suit Is mg our loi parti- 
tion the appeal cannot pieee«<l 

Kaklial died on ihr 2Jth May 1920 
The application hn siilist it lit mn ul hishciis 
was made on the Mb I'Vbmaiv 1921, and 
substitution was oideird to In made* sub- 
ject to objection at tlu* healing 

It appears that ItekliaTs mteiest was 
sold away m execution of a decree in 1918 
On Rakhul s death, theicluie, the mteiest 
was not in his liens but devohed on n thud 
party. It was ie-purehased on the 2‘3id 
Januaiv 1921 by lus heirs and they weie 
brought on the lecoid on the 5th May 
1921, subject to objection at the hearing 
The Appellant was not bound to recognise* 
the purchaser and could lunc proceeded 
against the hens of the deceased , but theie 
was a devolution of the in Iciest of Rakhal, 
and be foie the appeal came on for healing 
the persons on whom the mteiest devolved 
were made paihes to the case Three 
months’ limitation does not apply to a case 
of assignment or devolution ot interest 
pending the suit. 

It is contended for the Respondents that 
the application even if healed as one under 
Or. 22, l 19 not having been made in «he 
Court below r , the suit cannot be made ui 
this Court and that as a matter of fact, 
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the application was noi undei that rule but 
substitution of the heirs of the deceased 
So far as the iiist point is concerned, it 
lias been held hv a Division Bench of this 
Point ((’nil Jtules -Nos S- 1 i 7 and tt-DJS 
ol 1920 disposed of on the lltli March 
J92D that the application can he mado on 
appeal 

With repaid to the second contention 
Iheie js no doubt that the application 
was not undei Or 22, i JO But the ip 
pin at ion can he allowed to In 1 amended 
and having lcganl to all the eneumstain e<* 
we aie not inclined to dismiss the case on 
such a ground when a 1 1 the parties »ie 
heloie the Cuuit, and the application *toi 
Mih tilu'ion mav lie allow c d to he amended 
\s I oi Sibum, h< i hc'iis are aheadv on 
the iccoid and it is onl> necessary to hau 
a note made oil ibe record that lioi in 
teiest survives to those Kcspondenls 
T]ie Appellant is accordingly allowed 1'' 
amend the application dated the 5th Mar 
ID J 1 by adding a pram under Or. 22, ; 
1U, and we dueet that the ])cisons men- 
tioned m the application'* be added as Re- 
spondents in Mipeisc-sion oi the order for 
substitution passed on the nth May 1021 
W’e also direct that a note be made in the 
record that t lie interest oi the deceased 
Kjbani suivi\es against the Defendant* 
No. 37 

The Appellant, however, must pay the 
costs ol this application ioi amendment 
live gold nr >hurs, to t lie Respondents on 
oi before the 12th July m # this Court. The 
Plaint iff- Respondent will be entitled to 
withdraw the said amount if it is deposit- 
ed in this Court. If tlie said costs are not 
paid within the tune aforesaid, this appeal 
will stand dismissed with costs. 

Tins disjMiseh of the preliraiuan objec- 
tion. 

The lust contention raised in this ap- 
peal n that a nuuilnr of Defendants died 


while the suit was pending in the Court 
below' and then heiis were not substituted. 

Ft. appeals that some of these deaths 
took place befoic the case came on for 
bearing ft also appears that certain 
minors were represented hv the Deputy 
Registiat when the case came up to tins 
Court in \ppeal No 107 of 1910 \Yh n n 
(he case went liack on icmnnd, no guardian 
ud htnn was appointed foi them in tJie 
Com I lielow and the dc ciec bear s the name 
ol Mi Jovee as then guardian ad htnn . 
Those ol them who have attained ma|ontv 
aflei the decree of the lower Court have 
(along with others'* piefericd this appeal 
and two of them arc still minors and ate 
Respondents repiesented hy the present 
Deputy Registiar m this appeal It is ac- 
cordingly contended that the partition pro- 
ceedings and the decree aie bad as there 
was no substitution of the liens of the de- 
ceased and the Illinois w ere not properly 
represented 

The Court below observed * “There n 
nothing to show that any of the Defend- 
ants died before the Commissioner did the 
surve\ work and the Khanapun work.” 
Rut if the partition affects 15 annas co- 
sharers — a question which wo will deal 
with presently—, the decree toi partition 
should not have been made in the absence 
of the legal representatives of the deceased 
Defendants, and without the minors being 
piopeily represented 

But it is not only the Plaintiff but the 
Court below also seem to have been under 
the impression that substitution of the 
hciru was not necessaiv, as the death ap- 
peared to have taken place befoie the 
survey and Klumapun works were finished. 
The fact of the death of the Defendants 
does not appear to have been brought to 
the notice of the Court below except the 
death of one ol them incidentally in an 
application filod on the 7th September 1908 
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objecting to the Couinu^sionei V pioceod- 
mgs, audit doos not appeal (bat tin* I Ma m' 
tiff had any knowledge ol Huso deaths 
All the liens of the deceased Defendant 
lia\e now been made pai t* <*-, to ihe apne.il 
and all persons interested in the piopeit> 
are before the Court In these ciicuiii- 
stances, we think that tin* suit should not 
be dismissed oil the ground that the hens 
w eie not substituted. 

It is unnecessary to make ;ui\ (uitli.T 
oidet for substitution seeing that all the 
heirs ha\e alieadx been substituted and 
all the neccssan put tie*- are heluie ihe 
( unit 

Th e second contention jb that ihcie 
should Inn e been a partition oi tin Monza 
among all tl je cu-shaiep and not inmeix 
oi the Plaintiff's one anna ‘dune It n 
urged that the ludgment oi the Jljgh ( omi 
dated the -Tub August 191 must be gi\.*n 
effect to on! \ so tar as tl le slune ol the 
Plaint'itt is concerned, hut that it did nut 
pie\eut a. paitition oi the diaies of the 
other co-shaieis nor pie\ent a dcteimma- 
tion of the other issues in the suit . 

It appears tlmt the Plaintiff pmehasel 
one anna bhurc of one I\amami| and Elo- 
kesbi m Monza Ismail and a ccitain shaie 
in Barathol and asked ioi a partition ol 
those shales The Comt below original I v 
dismissed the claim tor paitition of Ismail 
on the ground that the share ol I\amanu| 
had previously passed to one Dinesli wno 
preferred a claim to 2 annas 1 gandas share 
which had been attached 1>\ the Plaintiff’. < 
ancestor and the claim w r as allowed. This 
share subsequently passed bv buccesb^ve 
transfers to Jogendia, the son of Kamanuj 
and that therefore Kamunuj had no share 
in Ismail which could pass to the Plaintiff 
under his purchase^ and the Court merely 
declared the Plaintiff's right to 8 gandas 
share in Barathol which w T as let out in 
mokurari. 


Singh Deo 

On appeal to tins tomt (R A No J07 
of 19J0) it was held that Haiiiimuj had 
other sliau which lie. obtained Jiom an* 
otliei blanch of the ianiil\, MiftiCicnt to 
meet the claim of the Plaintiff This 
Couit duected that “ there must be a 
partition h\ meie^ and hounds of Ismail, 
it being decl.ucd that the Plaintiff is cti- 
titled to the one anna shaie he claims in 
Ismail and two annas live gamlim m Bara- 
thol \fiei this decision the olhei 
issues tajsed m the case cannot be gone 
mlo, nor can the shares of other eo-sharci's 
he paititioiied as those shales weie not de- 
tined b\ the High Court, and the High 
Couit did not dueet the lower Couit to de- 
tenu me those s hates It i^ no doubt hard 
that the io-sliaicib should not have their 
shares paititioiied m t hii> *uit loi partution 
but the\ did not ask ihe High Comt ioi 
such an old* i Thev did not do so prob- 
ably because most ol the lands weie in the 
separate possession t>l each co-sharer 
Howevei that max be, iuiMiig regaid to 
the decision in K A JSo 197 ol 1910, the 
other issues cannot be gone mto, nor can 
the bhares oi other co-sharers be partition- 
ed. The dcciec pasised m that appeal 
must be taken lobe the piehmmaij decree 
which is to be worked out. This conten- 
tion, therefore, must he overruled. 

The third contention relates* to the allot- 
ment of the lands* of Mouza Ismail to the 
Plaintiff. It is strongly pressed before us 
that the partition has seriously prejudiced 
the Defendant No. 37, Jogeudro. 

Thero are 135 bighas of khas hanali 
lands. The Plaintiff purchased only oue 
anna share of Ramanuj, and 2 annas 4 
gandas share is alleged to have been ac- 
quired hy las son Jogeudra. The Com- 
missioner classified the landB under various 
classes. There are as stated above 138 
bighas of kha8 ltonolt lands j but Kamauuj 
alone wae recorded as the owner of 12 
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bighan V cottas mid nothing was recorded 
in i he name of Jogendra The total a-mu 
ot Ichw s danya land is J 1 5 bighas. Th< 
Plaintiff under his one anna share would 
be entitled to about 7 bighab and Iiainuuui 
was reooided as being m possession of 3 
bighas S cottas, nothing being leeoidcd , 
the name of Jogendra. 

It is contended that Jogendia’s shait 
was more than the share of Ivamanuj, that 
a pioportionate quantify <>( land slum! I 
ha\o bet'll lett ior him and tliat the whole 
oi I lie lands should not have been given m 
the Plaintiff. 

U upptais that Jogendia, on the 71 h 
September 1918 put m <i pelilion 1o tin* 
Comt I u'lovv in which he complained a^ 
Jnllows The roimm^sionci instead ->1 
dividing and paititioiung into sliates at - 
coiding to the classification of lands i' 
allotting the lands and jamas in t lie lighi- 
lul possession ot this Dilendant to the 
share ot the Id a ml ill sepal at el v He 

uot listening to anv object ions and is not 
admitting any doeuimnls and is expier* - 
ing the opinion that he is not finding anv 
land m the uglitlul possession of this De- 
fendant in the said Monza This Defend- 
ant has got 3 annas t gatidas mokuran in 
tere-st and 3 annas I gandas lahheraj in- 
terest m the said Mouzah, and there aie 
inanv lands m hhas possession and theie jv 
a Monza, Ohak Aral, at a permanent I \ 
fixed rent The Plaintiff has been admit- 
ting the said lights fin the possession of thj 
Defendants over and ovei again. But 
the Commissioner without noticing that 
and by dividing the lands m the rightful 
possession ol the Defendant is about b> 
allot them to the sham of the Plaintiff 
On representing it to the Conamissionei , 
he said that he would make the division 
according to the convenience of all the 
parties and for that reason he asked all 
the parties to be pieseut. The pleader 


Sxnuh Deo. 

fox this Defendant having appeared be- 
fore' the Commissioner in accordance 
herewith, he said tlial (he othei parties 
had not been attending and so he would 
do us he pleased, and would refuse to take 
any documents on behalf of this Defend- 
ant. This Defendant would be gieatly 
piejudiced by that Bv classifying all 
the lands ot the Monza and by delineat- 
ing the Plaintiff’s shaie at one definite 
extremity, (he convenience of all parties 
would be met and justice would be done ” 
The Coin l duet ted (he Commibsiouci 
to be infoimed ol the said petition, and 
the lattei icpoifcd as iollows — “ Dining 
Jvhanapmi wmk i could not asceitam 
winch lamp .iii' m possession oi Kamanuj 
and which aie in possession ol Jogendia 
\urum Ilov , nor did Uicv point out those 
lands to me at that- time So hu as 1 
could asceitam liom local cnquiiv I in- 
cluded the lands in possession ot Dclend- 
ant JRumuuuj Bov And as Plaintiff pm- 
( based the sluue oi Bamanuj Bov, I tlnnk 
Plaintiff should he given kinds in posses- 
sion ol Ivamanuj Koy as fai as possible 
and 1>n that- pnnciple I have allotted the 
lands to Plaintiff’s share 

The Comt b \ its older dated 9th Sep- 
tember 1918 held that under the ciicum- 
st anises no action could be taken m res- 
pect ol Jogendia’s application. 

It is contended that an enquiry should 
have been made into the allegations 
against the Commissioner, and that the 
matter should not have been disposed of 
m the mariner it has been done. 

In the absence of any enquiry on the 
I k>j rj t we are not m a position to determine 
l he meiils of the application of Jogendra, 
But he does not appear to have acted 
promptly, as the application was made 
after the Commissioner had finished (hi* 
field work At the same time it does ap- 
pear that although Jogendra has a share, 
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no land has been recorded m hrs name 
Wo think therefore t ha f .Togendra has 
been prejudiced. 

The Commissioner appears to have 
given notice to the co-sharers by post as 
well aw by beat of drum se\eral times 
The Commissioner sa\s that only Home 
of them appeared befoie him occasional! \ 
Ihu theie were ceitain minors, they v\eie 
not properly represented m the (unit 
lx*lo\\ and then mteiests do not appeiu to 
have been propoilv looked alter m the 
paituion proceedings as tla* Commissionei 
hmisell sa\-> that onlv sum 1 ol the Pe- 
lendanis attended and t hat not irgulailv 
In his report of the 19th Septembei 19IK 
he wavs — “ 1 have allotted the Plaintiffs 
one anna share mostly iiom the lands m 
possession of Defendant Ramanu| Roy 
whoso shnie the Phmtiff pmehased. In 
a lew rases I depaited fiom this rule — one 
m i a se of pulitioning tanks held 'm hints 
possoss| (> n J ) \ tie (o-shaiv*?- and another 
m ease ol I'ufil tlnm/a kinds In tin* hist 
rase, 1 found no t ink exclusively m hints 
possession oi Ramami| R t\ So I a I lot - 
It'd one entne tank winch was held in 
hhas possession jointly In all the eo- 
shaiers 1 did wo because in giving one 
entile tank to Plaintiff instead of one 
anna share m all the tanks, it would be 
convenient to the Plaintiff as well as io 
tho Defendants to use and enjov the tanks. 
In the second rase, as the paht danqit lands 
in possession ot the tenants under Rama- 
mil Ro> did not nuet the demands ot the 
Plaintiff, so 1 allotted to Plaintiff the 
small poition ot hints paht lands in pos- 
session of Ramanii| which was left after 
giving the Plaintiff his abate of the same 
class. But this even did not make up the 
deficiency. So I had to take a portion of 
the ejmali patit danya land (Plot No. 859) 
and I allot the same to the Plaintiff’s 
share. M 


Singh Pro 

The tank and the paiit danya lands 
b^ing joint, I la * allotments certainly affect- 
ed the minors. 

The suit was instituted in 1907 about 
15 ream ago and a huge sum has been 
spent in i he partition pi oeccd mg si; and 
although unde? the rneumstunces we an' 
leluctant to temaiul the case, we think 
that the minors as well as , Togendra have 
been piepidiced though dog( utha himself 
is paitly lesponuble loi it Having re- 
gaid to tlit* tact that 1 1 1 <^ muiois have not 
been piojwiR rcpiesrnlid, that tin* paih- 
laon .iHects then mkirsts and that the 
litMs of i ho deceased weir not hi ought on 
the ^irconl heldie the decire, we think 
that the final decne should he -et aside. 

The Khanapen of the classified lands 
made by the (ommisMonei will stand 
Put the Ponmuswionei will pmceed to ic- 
roid tla* kinds in the possession of Rama- 
nuj and .Jogomha sopaiatelv in tlu* pic- 
senre ol all the Drltuidants altei giving 
notice to them, and then pmcoed to allot 
lands in one anna *diaie () f the Plaintiff. 
There will also lx* a partition of the tanks 
and paht danya lands in the Plaintiff’s 
one anna shaie in the piescncr ot all the 
Defendant To this extent onlv the pio- 
eeedmgs of the (ommiMMouer are set aside 
and their will he ,i fresh paitition, as in- 
dicated above 

As i rga i (Is Monza Paialhol the (Vnn- 
inissioiK'i (Puhhufi Pabu> lepmted (as 
would appeal Jiom the judgment of the 
Point below > that tlu Plaintiff should get 
a ceitain sum aw Jus shaie of the rents of 
the Moii/a and neither paity took any ob- 
jection to the same. 

legards ( hak Aral the Commissioner 
says .--“The men piesent stated it to be 
a separate Monza and not. a pail; and 
paieel oi Mouza. Ismail, but the revenue 
survey map shows that it is a part of 
Ismail. Defendants did not produce way 
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document before me to show that it was 
a separate Monza So T could not Team 
if aside. But 1 have made a separate lad 
of the lands m this ehak and have parti- 
tioned these lauds separately so that Jl 
this chak lie not a pait of Ismail, this pm- 
tion of the partition work may be left aM<le 
without afTertm^r the partition ot the fed 
of the Monza 

It is contended, on behalf of the App< 1 
lant that, Mouzah Ismail is held undei ih<* 
Raja. ol T\icluit, whereas in the petition 
of Haim made bv Rainesh ( havadra Muker- 
\ev on the 24th Apnl ISO 1 ) in Execution 
Ca^e No 293 of 189) 'm which the ances- 
tor of the Plaintiff was the deciee-holdei 
and PUmannj and Ramgopal were the 
Hidgment-dehtois, it was asserted 1h..t 
(link Aral was held undei one Pnva ttahlu 
DHnand tliat it w«u released horn attach- 
ment. Now, it this assertion is tine me 
lannot decide that point heto> puma l>i< >< 
it would not loim pa it ol Mon/ah Isni'ii 
This quest ion does hot appear to have been 
pone into iullv 1>) ihe ( unit below Tla 
teamed Suhoidmate Judge meielv sa\< 
that “ Aial Clink bp nip within Mon/a. 
Ismail is ha hie to partition.” 

We aceoidmgh direct the (omt below 
to go into this question and if that Comt 
finds that Chak Aral is not a pail and 
paicel of Monza Ismail, then u will Ije 
excluded irom paituion It, on the otlm 
huiul,*it finds that it is a pait and paieel ol 
Monza Ismail as purchased bv the Plain 
tiff, then it must he pa it 1 , tinned along with 
the Monza. 

* 

The Point will decide this question 
Chak \ial hefoie the Commissioner u 
directed to make Resli allotments 

The final decree of the Court below u 
accordingly set aside and the case sent 
back to that Court in order that fresh 
paitition nni\ be made as directed above 


and the case then disposed of according 
to law. 

The Appellant must put m the costs of 
the fresh partitioh within the time to he 
fixed bv the Court below, fading which th^ 
partition, already effected, will stand. 

So far as the costs of Chak Aral aie con- 
cerned, we assess the hearing-fee at three 
gold mohurs which will abide the result 
and as regards the rest of the lands, we 
assess the hearing-fee at Rs 100. 

The Plaintiff-Respondent must pay the 
costs of thvs appeal to the Vppellant 
As the case has been pending for a \erv 
long tune, we trust that the Court below 
will take it up at an early date 
J. N R Case remanded. 


[CIVIL APPELLATE JURISDICTION.] 
Appeals frovi Appellate Dfcrees 
Nos. 103 'jo 1*5 of ! 92 1 . 

Rankin, J. Tinkari Rose and o rs., 

Ruck land, J. Defendants Appellants, 
1923 v. 

Heard, 21, March Naokndra Pras\i> Basu 
Judgment, and ors., Plaintiffs, 

, 24, March. J Respondents. 

Bengal Tammy Act ( VIII of 1S85), see JjS (c) 
— Claim for nait against tenants jomedjjb&jtlt, a 
chant for money had and recent! against persons 
n % ko hate wrongfully realised same — Trial of the 
caw a * a rent suit, mf/mut raising formal issues — 
Tnal whether angular a without junsdiction — 
Prejudice. 

IT 7i \ere with n tlaim jut real against 
Ihe principal Defendant , the Plaintiff 
lontt d an alternative claim against the 
pro lornri Defendants m ease they 
should have realised the same from the 
principal Defendant, and the suit teas 
hied as a u at sail without framing formal 
issues • 

Held— I7wf in dealing with the latter 
claim t which teas not a claim for rent but 
jot mem eg had and received, according to 
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the procedure laid down m sec, 148 , cl. (c) 
of the Bengal Tenancy Act , the trial Judge 
did not act without jurisdiction and m the 
absence of proof that the Appellants were 
prejudiced, the case was entered by 
sec. 90 of the C ml Procedure ('ode 

The procedure prescribed w tec 148 
of the Bengal Tenancy 1 et is not a special 
jurisdiction bul a summary procedute 

These wcie appeals preferred on the 
12th January 1921 against the decrees of 
the Subordinate Judge of Howrah (Mr 
B. Tj Bauer]]), dated thV 29th Septem- 
ber 1920, confirming the decrees ol the 
Munsif of that place (Babu Jotmdra 
Nath Sen), dated the 22nd September 
1919 

Tlie suds out o< winch these appeals 
uio^e weie instituted hv the Respondents 
foi the recover v ot a two annas share ot 
tire rent alleged to he pavahle to Inc 
PlamtiHs hv Defendant No l in eaeli 
ease There was a pravei m each plaint 
that tl it was lotind that this rent had 
been paid by the Defendant No 1 to the 
pro forma Defendants who claim'd that 
share adfvetsely to the Plaint ills, a deeiee 
might, be passed m lavour of the Plain- 
tiff's against the pro formd Defendants. 
The piinrtipal Defendant in each ease 
denied that he was a tenant under the 
Plaintiffs and averred that the lent m 
question had been paid all along to the 
pio found Defendants, and the latter 
supported t he pnneipal Defendant's ease 
The suits were tried as rent suits and no 
issues were framed, but the Munsif m his 
judgment dealt with the questions that 
arose not merely as between Plaintiffs 
ami the principal Defendants but also ns 
between the former and the pin formd 
Defendants The suits were detun'd upon 
the finding that ihe two annas share m 
the landlord’s light in question belonged 


to the Plaintiffs and not to the pro formd 
Defendants, that the rent for the period 
in suit had been realised by the latter 
and it was ordered that the pro formd 
Defendants should pnv t lie amount claim- 
ed with interest and costs to the Plain- 
tifls On appeal, the Subordinate Judge 
(omul that the pnneipal Defendant m 
each case had never paid any rent 
to the Plaintiffs, and it the profound 
Defendants had not been made parties, 
he would have dismissed the suits 
But the pro found Defendants being 
parties, and the questions that arose 
for decision having ben fulls investi- 
gated m the lower Court, though no 
issues had been expn-ssly Jiamed, the 
lower Court's judgment was correct Tie 
accordingly dismissed the suits The De- 
fendants pie I ci red this second appeal. 

Babn \agcndra Xath Glnur, for the 
\ppellants, submitted with lefeienoc to 
see 1 is (r » ol the Bengs 1 Tenancy Act 
that the suit had not been piopeilv tiled 
It was icalh not a suit between landlord 
and 1* iisi nt hut between uval claimants 
to the landloid’s.mieie&t. Specific issues 
ot title as between them should have been 
framed, so that the paities would have 
had notice of the jromts on which they 
were to lead evidence. The only ques- 
tion the Munnif expressly put before him- 
self rn the |udgment was whether there 
was relationship ol landlord and tenant 
between the Plaintiffs and principal De- 
fendant The question of title w r as gone 
into incident all\ m determining tins point 
Further, then* ‘was a claim against the 
pro formd Defendants foi money realised 
by them from pnncip.il Defendant and it 
is that daiin, which was not a claim for 
rent, which has been decreed The Pourt 
acted without jurisdiction in trying this 
claim as a rent &uit without framing 
issues, 


61 
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Dr Jnduvath Kanjilal for the Respon- 
dents Mihmi/fed that there was nothing m 
Jaw to pi event a joinder of a claim f oi 
1 ent against the lenant With a claim foi 
inonev hud and ncened against person^ 
who have wrong! ulh lecened that rein 
Sham Spuflt v Krishna Sahai <2> 
ft was at the wood an niegularitv to 
which see 09 of the (hvil Proceduie 
Code a p] died Relied on I stray Dahn \ 
(hrtndra Kumar Na<j <11 
Bahu Natjendta A lath Ghost' in icplv - 
The point now in question was* not argiu d 
in t ho last mentioned ease nor did the 
Court considoi the question with referent t 
to see 1 18 (r) of the Bengal Tenanev AH 
The other case died supports me Wh *n 
a case not triable bv a. Small Cause Comt 
is so tiled, the decision is regarded , - 
panned without |uns<hction f Plie sana 
nde should applv hen* 

The rli ixiMi'M t n me Cm ur was as 
lollows 

S \ No 1 i)\ ol 1921 
it vnkin, I -This is an appeal hv mi- 
tain co-slmiei DHrndunis who were 4 im- 
pleaded together w it fi the (eiiantu m a 
lent suit The Plaintiffs claim to have 
a two annas share l m the landlords’ in- 
terest The Vppellanis contend that the 
whole interest belonged to them \ 
claim was made against the tenants toi a 
two annas Hinre ol ccitam lent in arien 
and an alternative claim was made against 
the pie,, ent Defendants- \] pellants lh.it 
the Plaintiffs’ shuie ol certain rent which 

c 

had been leePived i>v the \ppellanfs from 
the tenants should he paid over to the 
Pl’mtiffs A decree has been given both 
-t lie l*r.int end against the IV- 
1 da ds- \pp< lhints 

( h\ thiN appeal d has been contend d 

II i 4b Tin! Cas. T?h ilU18> 

V, U’.L J 190 11907,. 


that a serious question of title was raised 
as between the Plaintiffs on the hand 
and the Appellants on the other and treat- 
ing the case as a rent suit the tiial Judge 
did not formally settle issues that would 
dele) mine the question oi title Inti pro- 
ceeded in the manner prescribed in see 
148 of t he Bengal Tenancy Act A tm’- 
ther question has arisen m the course pf 
the aigument The claim against the 
piosent Appellants was not a chum tor 
lent at all It was a claim foi money 
had and icecivpd to i he Plaultlfls , use 
The question a uses if such a claim as that 
mav he |olned with a claim ior uni and 
can he tiled piopcilv bv the piocodute 
prescribed m see 1 Is of the Bengal Ten- 
anev Act 

Taking the fust point, first, 1 am ol opi- 
nion that* it is quite plum th.d time is no 
ngid lide ot law to. the dhet that m a 
lent mil piopeih ho called and hied 
undei tlii' pioMMOiis i>t see IIS, a ques- 
tion of title mav not be detu mined if it 
arises In the piesent ease although 
toimal issues ueie not (tamed, the ]udg 
inenVoi the burned Judge is an extreme- 
ly lucid and careful judgment: and I am 
quite satisfied that so far as regards the 
claim foi rent upon which claim the pre- 
sent Appellants mav be pro formfi I) 1 - 
fendanfs, theio has been nothing in die 
way of miscarriage of pistice. Tt was 
suggested as a. possibility, though I am 
satisfied that it is a possibility entirely m 
(he air, that if issues had been framed 
the Appellants m’lght have had a better 
chance of producing evidence I sec no 
reason to flunk that the Appellants had 
m fact any evidence that flay did no. 
adduce and ihtw had utrpl 1 oppoil imd' f 
m manv Hugos of ilie (\ue for t iking that 
|mint if there wax anything m if 

So far m this is a suit regarding the 
claim for a share of 1 ace no sub- 
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stance m this appeal The suit, however, 
as J have said, was not merely a. suit lor 
rent but there was coiq>led with it a claim 
iri tho alternative., upon wlrch the present 
Appellants weic not pro jonua Defend- 
ant . but xxeie contesting IMcndantK - a 
claim that they should disgoige to llv» 
Blumftffs then shaie nt the lent winch 
had been paid to t’msn Deiendants in 
full. Now a question .uises, when a claim 
wind) is not for rent k included m a suit 
winch is tiled undei see 1 IS, w la ther 
theie is an\ lack ol piusdiction on the 
part of I ho tiial Judge to dt“d with the 
claim \n anaiogx Ins been suggested 
m ai^mnrnt oj the ea-e wheie the Judge 
lias pm potted nndei the Small Pause 
Pom I J in isdict ion to ti \ a case which 
apart horn that pu isdict ion lie might 
have hern, quite competent to ti\ In mv 
pidgmeiit, them is this distinction between 
provisions as legaids tin 4 Small Cause 
Courts and the pionsions ol sec MS ie- 
gaidmg lent suit In the toimer ease 
this Comt Inn alwaxs icgaidod the math i 
as one ol jurisdiction —special jurisdiction 
which is grveu hy the provisions o*l the 
Small Pause Points Aet In (Ik 4 ease ol 
sec. J 18 of the Cental Tenancy A(*t, I am 
satisfied that the view which lias been 
consistently adopted by tins Point is thaf 
the prescribed pioeedme is not a sjneeial 
junsdiction lint a summaiv jnoceduie It 
1 can find that as regards the cause of ac- 
tion for money had and leceived, Ihcio was 
any indication that the present Appel- 
lants had been prejudiced by the fact that 
issues were not iormally iramed m ad- 
vance 1 , it would, T flunk, become rn\ duty 
not to allow the decree, made against the 
preaent Appellants to stand, but 1 think 
that this case is a case which is amply 
covered by see. 99, (h T\ C. I cannot 
find that m the present case anything has 
been done that is not in conformity with 


tlx , f (I,.. C Jr ,l |>, .( t ]p, 

cxe ‘f)' f ] i,i i ih« i piesent AppelLn s a 1 
ablo to 1 mm' (Jut sun's weie not formally 
trained I lax mu cniKidei d ( nemllv { h 
man net m win h l 'v ( ,u ■* w a- r i led bv lie* 
1 1 ml Comt 1 am ol opinion that no |>ie 
|udice lia^ been shown oi can be piesum*'d 
ill the cm iiniM.mccs e.l llu jaevmi </a - b\ 
leason ol dial, faH 

For these masons it appeal" ;<> me t’ 
this appeal must be dismissed with c - . ^ 
Tins judgment will govern the otlur two 
app als <S* \ \<>c I (> I end ilia of I9 k 21) 

Bi ( ia.\N|), I Prime we pint with tilth 
raise 1 desjie In sax omething about 
h inn Doha \ (innnlnt I\iumu Sitif (P, 
winch w, is ei(ed in eigume ( bv the learn- 
ed xalvi! ftii i he Ilrspondi als whose 4 eon- 
Jtenlion it max siijiei In iall\ a|>pear to sup- 
port In that cast' ihe (jiu'sl.on consult )- 
ed was one of misjomdei The |>omt 
x\ Inch has been aigu, d Ik »e seems to haxe 
arisen but was (nat^l as one o| jiuisdie- 
tion, loi I observe liom (he tenoit that it 
was contended that the PlamBfts could 
not- get a decieo loi iccoxm of then shaie 
of the rent, ag.tin.d, co-shaier landloids in 
a suit in lined undo sec 1 18 \ of the Bengal 
Temuu v Ait The judgment, however, 
proceeded ii|)on lh< 4 loimu qu> st ion loi* 
the learned J udgrs obsei \ed «is loi lows 

li is eonlended 1 hat the juavei for this 
leliof could not be joined to the pi aver lor 
the’ 4 leeoxeiv ot lent against the nnneipal 
Defendants, but m oiu ojamon Or. 1, t 3, 
0 P P provides foi tbt 4 joinder of such 
claims, ami it is* a well-established prac- 
tice to |om such claims ’ The noinl to 
winch mv learned Mother has addressed 
himself was not aigu<d oi considered, and 
though possibly it might haxe been taken 
m that case, it by no means follows that 
it would have affected tht 4 result. It seems 
to me thcrefoie that that case is d'lslm- 
U) 48 I Lid, Cut, 720 (1018\ 
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^nihliable and is not an authority for the 
proposition ad\auced hv the learned \akil 
for the Respondent^ 1 amee av itli (he 
judgment delivered hv mv learned brothei 
f"t the re isons stated bv him 

\ T (r r 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Appellate Decree 
No. *674 of 1920. 

Nawab Khajeh IIabib- 
ulla and ors., Defend- 
ants, Appellants, 
v . 

Srimati Gota Asmater 
Kh \tun and ors , 
Plaintiffs, Respondents 

i ‘ /' , r i “ Cod? (Act V of 1908), see 1 J,S, 
"> / inn* /t“ payment of defint cu'iit- 
fe(‘ otdrtff? to be pmd In/ dene t pu^cd by his p>e- 
ih< * -Ul-offtee, Inpdtty •>( 

In dtncemq a \iiit by n judgment , datxd 
20th February I9f^, ike Judge made Ih <• 
dci rev dependent upon Plaintiffs payuuf 
within one month from Ihc date of ih< 
(trih r a fnifher court-fee of Ri s. 65 f and 
is Kfiird i hr dicrec oh the 26th February 
1918 Tht Plaintiffs did not carry out 
the ordir within the time limited by the 
order. On an appluatum dated 5th July 
FhJO, after the Judge who passed the de- 
cree had been transferred , his suc(<\*>o r 
pmuitted the Plaintiffs to deposit th< fur- 
ther eourt-fee of Us 65 as mentioned m 
the aforesaid judijment and deenc . 

Held — That assuming , though not di- 
viding, that no appeal lay , the circum- 
stances of the case demanded that the 
appeal should be treated us a petition 
under sec. lib of the C P. Code , the order 
made being without jurisdiction. 

That the decree which was drawn up 
on the 20th February 1918 wa s in itself 
a final decree and , thr default provisions 
mentiomd m the judgment of the 20th 


February 1918 having been incorporated 
in it, it was a self-contanu d decree . There- 
fore , subject to such rights of amend- 
ment a s, for instance , the rectification (f 
a (letual error ami so forth , it could not 
be modrfUd by the Court which passed the 
decree 

This was an appeal pieferred on tie* 
Kith ot Novembei 1020 against tin* decree 
ol C Sells, Ks<( , Additional Disturt 
Judge ol Zilhth Tippeiah, dated the 201 b 
ol Febiu.m 1018, modifying tlio dcoiee ol 
Babu Kun|a. Bdian Ghosh Munsif, Old 
Court rit Comilla, dated the 00th of Novem- 
ber 1010 

r rhe facts and albumen ts are fully Bet 
out in the judgment. 

Ilabus Surendra Nath Cuba and Stsir 
Kumar (Ihosal tor the Appellants 

Mr 1 K Fuzlal Hug and Babu 
lladhu uranjau Culm foi the Respondents 

The Ji domkat ok [}il Court was as 
follow s — 

Tins appeal has ansen under very poeti- 
hai circumstances The suit out .of which 
this appeal lias ausen was brought by the 
Plaintiffs fot reooveiy ot |K>sseBsion of tw'o 
plots ot land after estahlisliment of title 
theieto Jn the Court of first instance the 
wilt was decreed in the following man- 
ner -Tlic Plaintiffs’ title was declared to 
I kam of plot No. 1 and the entirety of 
plot No. 2 u-s against Defendants Nos 1 
to 19 and 23 to 26 after contest and ex 
parte as against the remaining Defend- 
ants In the Court of appeal below, the 
following order was passed — “The suit 
he deneed in pait, the title of Plaintiffs 
Nos 2 to 7 hv dedal ed to 1 kam of plot 
No 1 and to plot No. 2 of the plaint; and 
Plaintiffs Nos. 2 to 7 do remain m posses- 
sion of the same. So far as Plaintiff No. ] 
is concerned, the suit# is dismissed with 
rods The paitieg (except Plaintiff No. 1) 


f\ C. Ghose, J. 
Panton, J. 
1923, 

If), January. 
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do get costs m the lower Court in pio poi- 
tion to their success. But all this is de- 
pendent upon Plaintiffs' Nos 1 to 7, pav- 
ing w 1 1 i 1111 one month from lo-dav , a fm- 
thei court -fee of Jib 07 Apical No 70 
is, theiefoie, dismissed with costs Ap- 
peal No, dl is partially allowed with pro- 
portionate costs, as avaunt olhei Jles|Hm- 
denls, Plaint ills’ appeal No .‘51 dismissed 
w it Ji costs, on londilion that Plaintiffs 
Nos 1 to 7 do pa\ within one month liom 
to-da\ , a liutliei rouit-tce c d Us 07 in 
delault oi whu.li appeal No Hi will he 
allowed in lull, / < , the "original suil will 
be dismissed with costs in both Com Is i<> 
Defendants ' This oidu was made l>v 
Mr. C Sells, Additional District .Judge ol 
Trppeiah on the -01 h Febiuarv 191«s On 
tlit' 20th Jal)iiMi\ , the decree which w.n 
the loimal expression ol opinion on the 
pait of the Com I oj appeal below, was 
signed h\ \h Sells 'This dreiec <s in 
amudance with 1 1 it* oidei mg poition ol 
the judgment whuh has h en set out 
above It appeals that the Plaintiffs 
N(s 2 Lo 7 did not e.urv out the oidei ot 
the (’unit h\ which tluw were duelled io 
pav a turthei comt-lee oj ID 07 within 
the time limited h\ flu* oulei ami bv the 
decree which was signed on the 2(>th 
Februai> 1918 On the -7th dul\ 19*20 
an application was made on behalf ol the 
Plaintiffs Nos ‘2 to 7 J or permission to 
deposit m Coin! a Juithei coiut-fce if 
Its. 65 as mentioned in the judgment 
winch was dehveied on the 20tli Felnuaiv 
19 L8 and in the decree which was signed 
on the 2Gtli Febiuai> 19 IS, Nil Sells 
liad been tru useful red fiom Tippeiah and 
the® matter came on befoie Air Martin, 
who was acting as an Additional District 
Judge The iuither court-fee was ac- 
tually deposited in Court by the Plaintiffs 
Noe. 2 to 7 on the 30th July 1920 and 
thereupon Mr Mai tin ordered that the 
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decice nlescnhed as the tinal dmeei 
should now he passed jn this case Ln 
accordance with Mi Mai (m s older dated 
the' *501 li dulv 102(1 a clause was inseited 
in the original deuce which i an as fol- 
lows. - In aecoidanee w dli oidei No ll 
oithi oidei -sheet dated the 20 th «J ul\ 1918, 
court-lee of ID 0.7 having been paid, the 
deuce is made lmal, the appeal, that is, 
being dismissed with costs, as against the 
other liespondenls isi< > ,md the Plaintiffs 
Nos 2 to 7 will get 1 \ s (17 as (osts m 
addition 0* that alu ad> awaided to them 
< I nlc the judgment, dated the 20lh Febru. 
ai\ l ( .)l;v Defendants Nos I to 20 com- 
plain that inasmuch as Plamt'dfs Nos. 2 
to 7 did not cam out the oidei made bv 
Mi Sells on (he Jt)t 1 r Felnuaiv 1918, as 
icgaids paving into ( omt a Iuither couit- 
te< ol ID 1)7 whuh was oideied bv him 
to la paid into ( our l within one month 
liom the 20ih IVbiuaiv 191<s, tJje detree 
bv Mr Sells could riot be i (‘-opened again 
rind expulsion ol tune granted after (he ex- 
po at ion ol more than two veais from the 
date oi the original oidei on the Plaintiffs 
Nos 2 to 7 to pa> into Court a fuithea 
(omt-lec as i old led lo above It is aagued 
on behali oi Defendants Nos, I to 20 that 
notwithstanding the terms ot see. J 18 ol 
the (ode ot Civil Pioeedure the applica- 
tion ot Plaintiffs Nos 2 to 7 made on the 
5th Ju!\ 1920 was mcom|)etent and that 
the Court below had no jurisdiction what- 
soever lo amend m July 1920 the decree 
b) AIi Sells and to enlarge the time 
granted the decree ot Air Sells to pay 
into Court tile f Hither oouit-foc of 

Its. 05 ln support of this contention] our 
attenliuii has been drawn to a number of 
cases amongst which may be mentioned 
tlie cases of Suranjan Singh v. Ram Bahai 
Ram (1), Sajjadi Begam v Dihwari 

(1) l. h tt. 85 All 582 11918) 
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Husain <>) and Dharmaraja Ayyarv. Sri- 
ui( asa M udahur (15) INI t Jluq oil behall ol 
the Respondents has vigoiously contested 
the Appellants’ light of appeal to this 
( unit and has aigued, histly, that then 
Has no light ot appeal liom t lie oidei M 
Mt Alai tin, winch was meicly an old r 
for amendment of the previous decide 
ttecorullv, that even if the appeal pirtei- 
lcd bv Dcteiulanta Nos. 1 to 20 he treated 
|>V thi* Court as a petition by wa> of io' 1 - 
8ion under see. lift of the Code of (Vil 
Piooeduie the Appellants eatfnot get «m\ 
icliel whatsoever loi the older com 
plained ol , was made bv the lower Appel- 
late Court, in the exeicise of its discretion 
ami that it- is not usual foi this Coiht to 
mtcifuo with orders made by the Comt- 
below in the exercise o! their discretion 
Tlindlv, that the decree signed bv Mi 
Sells on the 20th Fehruarv 1918 \\ t m 
meicdv a pielmnnarv deeiee which Jiad m 
he mudejipal by a , further deeiee and that 
no such decieo having been made 1>> the 
Court below loi a penod ot more than two 
years from the 20th February 1918 oi .it 
any late, before the ftth July 1920, it wa^ 
open to tlio Plainriils Nos 2 to 7 to applv 
to the* Court to put m tuither eouit-iecs 
as mentioned in the ouginal older ol t he 
20lh February 1918 and to make such ap- 
plication at am time befoie the iinal de- 
cree was passed. A\ c are oi opinion, lor 
the reasons about to be given, that thcie 
is no substance whatever in any of the 1 
contentions urged before us on behalJ ui 
the ltespondenls but t*liat the contention- 
urged on behalf of Defendants Nos: 1 h» 
26 should pie vail. In the first place, h 
is quite unnecessary for us to go into the 
question as to whether the Appellants had 
a right of appeal to this Court. Assum- 
ing, however, that they had not, the cu- 
ts) I. L. E, 40 All. 579 (1918). 

(8) I. L. E. 89 Mad. 876 UtU5>, 


euinstances of this case demand of us that 
we should treat the appeal prefen ed bv the 
Defendants Nos 1 to 2G as a petition 
under sec 1 15 of the Code of Civil Pi oce- 
dune. The circumstances aie so e\- 
tiaouimaiv that it would amount to a 
Hemal of justice if we were to hold that 
oiu poweis are so limited that we cannot 
give am icliet to Defendants Nos 1 to 
26 m the circumstances which lane 
hapiK'iied in the second place, we aic 
of opinion t liat the deeiee winch was 
diawn up shortly after the 29th Fehruaiv 
1918, nainelv , on the 26th Febiuarv 1918, 
was in itself a. final decree No doubt, it 
would have hern better if the Com l alter 
determining that the extra lee was pav- 
able had oidered the fee to be paid withm 
a ceitam tunc and had delaved passing 
the, decree until the tunc hunted l>v the 
older had expired Rut the fact that the 
device was drawn Indore the expiration ot 
one mouth fiom Hie 20th Febiuaiv 1918 
did not in any wav amount to tiros that 
it was to he treated as a prelim mar \ de- 
cree and that it was to he followed by a 
lint Lei formal expiession of opinion of the 
Court, namely, In a further final decree 
The default provisions mentioned m the 
judgment itself of the 29th Fcbiuaiy 1918 
aic incorporated in the deeiee which was 
signed on the 26th February 1918 and it 
was a self-contained deeiee in every sense 
of the woid and it was to all intents and 
pui poses the final foimal expression of 
opinion of the Couit. That being so, it 
now remains foi us to consider as to 
whether the Appellants betore us have 
brought their case within the four corners 
of sec. 115. As we have aheudy held, flic 
decree signed on the 26lh February J9J8 
'Mi 6 a final decree. If it. was a final de- 
cree, then subject to such rights of amend* 
meat as, for instance, the i ectification of 
a clerical error and so forth, that decree 
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mild not lx* amended by the ('unit w h'ich 
passed the decree. That being bo, thero 
was clearlv an exercise of inrisdiction by 
the Court below which bad not been 
vested m it Tn the circumstances, there 
is therefore no other alternative but to set 
aside the oidei made b\ Mi Martin on tlu* 
2nd Angus! 1020 and v\e afoordmgh do so 
r riie result, therefore, is that the deciee 
as drawn up and signed bv Mi Sells on 
(lie 20th Pebrnaiv 10 IS must si and and 
all neevissary lesulls must tollow there- 
from * » 

The Appellants h,\e slice * eiled and the\ 
aie, thervfoie, entitled to their costs We 
assess (lie hexmig-lee ,il two gold mohius 
,T 1C 1 ppeal allowed. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from appellate Decree 
No. 1891 of 1^21 

Ckiludpi Akan 
and :uir , Plaintiffs 
a l mslpy, -1 Appellants, 

B, B Chosf, .1, V ' 

AbMAT ALI MuNSHI 
1% March j an j orStj Defendants, 
Respondents. 

Bengal Land Bet van* Sal?* A<f(AIof 1839), 
tttde of a k ish* wilder a i ( win of which manage- 
meat had been rent uied by (ior?> ament before ejepirif 
of lease, legality of Act VII of 188,% see 1, tenure, 
smJ< lot mIi - if fall within the meaning of. 

1 howlad.ii holding a how la under Gov- 
ernment regretted hi \ bargain and ashed 
(loi ernmeni to manage the how la during 
iht unerpirrd term In the how la there 
//vi s a karslia, and after the how la had 
been phuvd m the hands at the Govern- 
ment by the howladar, the kaisha fell 
into a r reins and , to realise the arrears, a 
sale was held undei Act XI of at the 
instance of the Government • 

J&eld—That the karaha was liable for 
the rent payable to the howladar, but the 


arrangement which the latter entered into 
with the Government could not have the 
effect o\ changing the rent into revenue , 
and thereby rendering the karsba liable 
to sale under the provisions of let XI of 
18)0 Consequently the sale held under 
the Jet was made utllnmt jurisdiction, 

This was an appeal piefcrud on the 

1 —tli ol \ugurd 1921, against the decree 
of Dabii ttnsli Chandra Bancijee, Sub- 
ordinate Judge, 1st Court of Zillah 
Bakin gun | f flaled tlx* 2f»ih of Ma\ 1921, 
afhnnmg the decree of Ih-lm Ashutosh 
(Jhosr, Mnnsif, 1st Comt at Barisal, 
dated tlu* 2 1th of Januaiv 1921 

The siihier (-matter of the suit, out of 
which the piesent appeal arose, was a 
harsha , appertaining to a. howla under a 
Government Khas Mahal The facts 
alleged weui that tin harsha liad by suc- 
cession and l mils] ei s deMilved on the De- 
fendarils \os 1 and 2,nhat t lu*> executed 
a bond moitgaging rn the simple foun the 
harsha m l<i\oiu ol the PlamtiB, that a. 
large sum ol money becoming due under 
the bond the Plaintiff threatened the 
Defendants that lie would sue them on 
the bond, that in the meantime the 
sii)M i i ioi lamlloids made over their howla 
to the lhas lull'll! ot (Jovernment, that the 
BlrtintrH was fiaudulenlly kept in ignorance 
of the tact hv the Defendant* Nos. 1 and 

2 who from time to lime *howed him re- 
ceipts purpoited to ha\e boon granted by 
the su pei mr landlords, that with the ob- 
ject of depriv mg* him of Ins mortgage 
money the Defendants Nos 1 and 2 be- 
came defaulters by withholding the rent 
payable in respect of the harsha, and that 
there being a default in the payment of 
rent the harsha w T as sold by Government 
under the provisions of Act XT of 1B59. 
The Plaintiff brought the present suit to 
set aside the sale amongst others on the 
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following grounds : — That Act XI of 1850 
and Act VI I of 1868 were inapplicable ns 
the kar&ha was neither an “estate” as 
defined in Act XT of 1859, nor a “ tenure ” 
as defined in Act VTT of 1868, that the 
sale of the harsh a under Act XT ol IftiO 
was without jurisdiction and ultra vtrr s\ 
that the notices had not been duly pub- 
lished and served, and that the Defend- 
ants Nos. 1 and 2 auction-purchased the 
harsha in the benanu of Defendants Nos d 
and 4 The Munsif held th%t Act XT of 
1859 and ‘Act VTT of 1868 were applicable 
to the harsh a in suit, that there was no 
irregularity in the publication and service 
of the notices and that there was no. frond 
or collusion He accordingly dismissed 
the suit On appeal the lower Appellate 
Court dismissed the appeal and 'in t In* 
course of Ins judgment observed : — 

“The harsha was held b\ Defendant 
Nos t and 2 under the hmrla of lhatap 
Chandra Ko\ jud' others who again held 
t hr'ir howla under (1m eminent Mias 
Mahal IVatap Chandia Hoy and otheis 
made an application jo (iovernment c\- 
prcsRing then inah ht\ to keep the houla 
in their own management and placing it 
under the hfu is management of Go\ern- 
ment This proposal was accepted bv 
Government Subsequently during the 
management of Government, Defendants 
Nos 1 and 2 made default' in Ihe pn>inent 
of lent and consequently the lar^lnt 
\\i s sold when it was purchased b\ Deien- 
dants Nos and 1 Tt P this sale which 
the TMaintiff wants Ho be set a^ide I 
agree w'lth the learned Munsif in holding 
that there was no fraud and that there was 
no collusion between Defendants Nos l 
and 2 and Defendants Nos. H and 4. 

The learned Munsif save that when 
Government took the management m 
hhas, the holders ot tire htirkbtf became 
directly liable to pay the Vent to 'Govern- 


ment The learned Munsif further says 
that the karsha iu suit falls within the 
meaning of a tenure as defined in Act VII 
of 1868. This ‘ra, however, denied bv the 
Plaintiff, and the learned pleader for th^ 
Appellants argues that transferability is 
the essence of what ir made to constitute 
a tenure, and as a harsh a could not b sold 
before the passing of the Bengal Tenai ev 
Act, a latsha could not constitute a tenure 
when the Bengal Tenancv Act VIT of 1868 
was passed The argument is very in- 
genious, but it appears that this karsha 
was sold bv means of the habala , Ex 2 
Moreover this objection was not- taken m 
the plaint nor m the memorandum of ap- 
peal Had the Plaintiff taken tins ob- 
jection m time, it would have been possi- 
ble for the Defendants to show 7 that a 
harsha was transferable according to 
custom 1 therefore bold that the hanha 
in suit fell within the definition of a feniite 
as given m \ct VII of 1868, and 
Act VIT of 18<W ami Act XT of IftSO •be- 
came applicable Now a sale under these 
Ac ta cannot be set aside unless the irregu- 
larity complained of was specified in an 
appeal made to the Commissioner. Tt 
appears that the only ground of appeal 
before the Commissioner was that the 
karsha had been wrongly do scribed as 
ammtilla jotc. 

As to the merits T agree with the learned 
Afunsif in holding that the notions required 
by the law have, been dulv served 

.For all these reasons I hold that the 
appeal fails and is accordingly dismissed 
with costs. The decree of the lower Court 
is hereby affirmed.” 

The Plaintiff thereupon preferred the 
present second appeal to the High Court. 

Babu Abinaih Chandra Chiha for the 
Appellants. 

Bobus Gttnndn Oharan Sen and Pra- 
sanla Bhutan Gupia for the Respondents, 



m 


, , * /! ff 

Vet. XXVII.] THE CALC UTTA* WEEEfif ttl)» 


Ukiluddi Akan v . Asmat Am Mdnshi. 

The Judgment of the Court was as 
follows : — 

Walmslet, J. — This appeal is preferred 
by the Plaintiffs and it is the result of a 
sale purporting to be held under the pro* 
visions of Act XI (B. C.) of 1859 and Act 
VII <B. C.) of 1868 The facts briefly 
stated are that a howladar holding a 
howla under Government Khas Mahal re- 
gretted bis bargain and asked Government 
to manage the howla during the unex- 
pired term In the howla there is a 
harsh a and after the howla had been 
placed in the hands of the Government bv 
the howladar, the harsha fell into arrears 
and, to realize the arrears, a sale was bold 
under Act XI of t f 59 at the instance of 
the Government. The Plaintiffs sought 
to have the sale set aside by appealing to 
the Commissioner, but in vain. Conse- 
quently they brought this suit. 

I am unable to follow the reasoning of 
Abe learned Munaif, adopted by the learn- 
ed Subordinate Judge and repeated before 
us on behalf of the Respondents that sec. 

3 of Reg. VII of 1822 has anything to do 
with the matter. The position was that 
the karsha was liable for the rent payable 
to the howladar. But I am unable to see 
that the arrangement which the howladar 
entered into with the Government had the 
effect of changing the rent into revenue* 
and thereby rendering the karsha liable 
to sale under the provisions of Act XI of 
1850. Consequently, in my judgment, 
the sale purporting to be held under Act 
XI of 1859 waB without jurisdiction 
and I think the Plaintiffs are entitled 
to fiave the declaration made as requested 
as also a further declaration that then- 
tight, title and interest on the mortgage 
have not been affected by the sale, that 
is to say, the appeal is decreed with coats 
in all Courts. 


Ghosh, J — I agree 

J. N. R. Appeal decreed with costs 

PRIVY COUNCIL. 

[ArricAL FROM Madras J 
Lord PuauuoRt. Mrrla Vhn- 

Mb. Amksr Am. kanna and anr., 

Sib Laavrbkok Jbnrins Plaintiffs, 

Lord Salvbshn. Appellants, 

1922, * 

Heard, 16, 17 and McRLA AeAS- 

2,0, November. TBIAH and ora., 

J udgment, Defendants, 

11, December. , Respondents 

Limitation Act (IX of V msy Sdu /, Arts. 62, 8!> 

— Joint Hindu innidu— /‘uitition— Dealing with 
Moneys by a s-y<iottd member on behalf of self 
and others— .Suit jor accounts— Limitation. 

Where members uf a joint Hindu 
family after separation continued to 
maintain intimate relations, so that 
moneys were received and dealt with by 
the members of • one of the separated 
branches on behalf of themselves and 
members of the other branch . 

Kemble — 1 .suit for accounts brought 
by the latter against the former is gov- 
erned by I rt 89 of the Limitation Act 
and not by Art. 02. 

Tins was an appeal from a decieeof the 
High Court of Judicature at Madras, 
dated the 28tli September 1917, which 
varied a decree of the Subordinate Court 
of Rajaluuundiy, dated the 27th Decem- 
ber 1915. 

The suit out, of which the appeal arose 
was instituted by the Appellants in April 
1910 claiming a partition of certain im- 
mo' cable property and milch cattle, and 
an account of certain money-lending tran- 
sactions, and a half share of the paddy 
jointly cultivated by the Plaintiffs and 
Defendants. 

92 
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The relationship of the parties is shown 
by the following pedigree ' — 

I I J 

Jaganmlkulu Mcila Vlrannw, VenUfth. 

| Defendant No 1, 

Plaintiffs in Affaathijih, Venkanna, 

Suit No M) of 1000 Defendant No 2 Plaintiff No 1 

Defendants Nos 3 5, Plaintiff No, 3 

The Subordinate Judge on the 27ih 
November 1915 passed a preliminary de- 
cree in favour of the Plaintiffs, holding 
the Defendants accountable, and on the 
27th December 1915 passed a final decieo 
in their favour for Rs 77,682, which was 
the sum found by him to be duejiom tin 
Defendants on I lie adjustment of the 
family accounts 

From the prclimmaiv deetee the De- 
fendants appealed to the High Point at 
Madras, but the lecoul before the High 
Court contained the final decree and the 
proceedings that led up to it 

On the 28th September 1917, the ap- 
peal was allowed by the High Court who 
reversed the findings of the Subordinate 
Judge and dismissed tile suit. 

From this deciee the Plaintiffs (Ap- 
pellants) appealed to His Majesty in 
Council 

The facts of the case and the conten- 
tions of Counsel are fullv set out in the 
judgment of their Lordships 

Sir Geo Lowndes , K G and Mr AC 
l 7 L, Narasimham for the Appellants 

Messrs Tj . DeGruyther , K. (1 and 
Kenworthy Brown for the Respondents 

Their Lordships’ Judgment was deli- 
vered by • 

Lord Phillimore —This is a family 
dispute arising in this manner There 
were five brothers, sons of one Venkanna 
The first Plaintiff is the son of one of 
these brothers, and the second Plaintiff 
is his son. The original first Defendant* 
now dead, was one of the five brothers. 


WEEKLY NOTES. [Vot. S:XVIl; 


The second Defendant was a brother of 
the first Plaintiff, adopted by the second 
Defendant as his son. The first Plain- 
tiff’s father and the first Defendant 
married sisters, so these two families are 
brought into very close l elation. 

The five hrotheis originally loimed a. 
|omt Hindu family. There were divi- 
sions m 1861 and m 1885 , and in 1900 the 
icpresentatives of the other three biothers 
hi ought a suit against the fiist Plaintiff, 
as representing his deceased father’s in- 
terests and the fiist Defendant and mem-' 
hers of the other ‘planches, claiming that 
the division of the estate was incomplete, • 
and that the two lines of the first Plain- 
tiff and the first Defendant weie keeping 
as their own what was, as they said, joint 
family property. This claim was resist- 
ed by the first Plaintiff and the first De- 
fendant, who alleged that the separation 
had been complete, and that all that they 
|x>ssessed was the separate property of 
one or other of them In the course of * 
tins suit tire first Plaintiff* made a deposi- 
tion, in which he carried this contention 
\eiy far, and with a view of showing how 
complete the sepaiatron had been, said 
that not only had the two separated from 
the three, but the two had separated 
inter se And this evidence has, as will 
appear later, been used against him in 
fhe present suit. 

However this may be, the suit brought 
by the lepiesentatives of the three against 
the two was, under the influence of 
mediators, compromised. Their Lord- 
ships have not been put into possession of 
all the details of the compromise, nor is 
it necessary ; but it would appear that the 
three succeeded to this extent that they 
jecovered a portion of the lands which 
the tfco held. The consent decree made 
in pursuance of the compromise gave 
these lands to the three, and w r ent on not 
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merely to divide the lands and money as 
between the three and the two, but fur- 
ther to divide them as between the two 

From this time forward there was no 
question of the two being members of one 
joint Hindu family, and though, in the 
course of the present suit, this position 
may have been at times suggested on be- 
half of the Plaintiffs, then teal ease rests, 
it it can be suppoited, upon otliei grounds 
From the date ot the compromise on the 
5th day of March 1902, # the line ot the 
Plaintiffs and the line ot the Defendants 
must be treated as jot legal purposes dis- 
tinct. 

Notwithstanding this, the-e two families 
or lines continued to maintain intimate 
relations, their lands wete jointly cultiva- 
ted, and thev lived and messed together 
as if thev formed parts of a joint Hindu 
family Thev were land-owners and 
money-lenders For the purposes of then 
business the principal member wa’s the 
representative of the elder generation, 
the fit st Defendant The father of the 
first Plaintiff died during his minority^ and 
his mother thenceforward represented him 
during Ins minority No doubt after Ins 
majority the first Plaintiff took up much 
of the business which his mother had 
undertaken Hut lie and Ins mother le- 
mained under the leadership of the first 
Defendant* 

The mother seems to have lived till 
1913; and as hex sister also lived on till 
about 1909, it seems probable that the tw T o 
women kept the families from drifting 
apart. *It should be noted that the High 
Court made a mistake in stating that the 
wife of the first Defendant died More 
the adoption of the second Defendant 
She lived on for many years. 

The date of the razinama embodying 
the compromise, and of the consent decree 
thereupon was the 5th March 1902, and 


some little time afterwards a certain 
amount of estrangement began to grow 
up between the two lines 
The first Plaintiff, who is described as 
a studious man devoted to the study of 
Sanscrit, savs that he took little notice of 
or part in business affairs, and this rs to a* 
certain extent correct , but as lus son, the 
second Plaintiff, grew up, he apparently 
became active and desirous of taking his 
share m the business, though he was at u 
disadvantage as being in so junior a posi- 
tion m relation to his gi eat-uncle and 
uncle on the other line 

One of the matters in dispute in the suit 
is the .age of this second Plaintiff It is 
suggested bv (’ouns 1 tor the Defendants 
that he was born m 1887 ; on behalf of the 
Plaintiffs his birth would be put in 1890 
It was ptobably somewhere between these 
tw 7 o dates, and he probably began to as- 
sert himself after he Jiad had some train- 
ing in the business, about, or soon after, 
the time that he came of age 

Be this as it may, bv the beginning of 
1909 matters had come to a crisis, and the 
first Defendant is iound writing on the 
14th Match in that vear to one of the 
debtors on joint account that several 
family disputes had ansen, and on the 
k2th Mai eli tp another 'debtpi that his 
people were now effecting a division 
Certain; arrangements weifc made about 
this penod between the two lines, but m 
*the view of the Plaintiffs they were not 
sufficient to give Jhem then share of the 
various properties and loans in which 
they were jointly interested, and on the 
22nd April 1910, this suit was brought. 
By it the Plaintiffs claimed a partition of 
certain immjoveable property and milch 
cattle, their half of the paddy grown on 
the two estates which were in joint culti- 
vation, and an account in respect of 
money lending transactions, JNo ques- 
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tion now arises as to the immoveables 01 
the cattle, or upon money-lending tran- 
sactions generally. The disputes are limit- 
ed to a claim foi the proceeds of the paddv, 
and the half of a loan of Rs. 2,60,000 
lent to a ladv, called (’hellavamma, who 
f wa s a large landed proprietor. 

Tn respect of the«e two matters the 
Subordinate Judge, bv his prelimipai v 
decree, dafied the 27th November 191u, 
found tire Defendants accountable . and 
bv his final decree of the 27th Decembei , 
the half-share of the sum payable m 1 ex- 
pect of the paddv was fixed a.t Rs. 10,010 . 
and the Plaintiffs, after receiving credit 
in respect of the (’hellavamma mattei . 
and a half-share of the paddv, and lv-ing 
debited the exjienses of the mamagp of 
the second Plaintiff and his sister, and 
the amount of a mortgage executed In the 
zemindar of Polavaram, were found en- 
titled to a net sum of Rs. 77,682. 

An appeal was brought from the preli 
minary decree to the High Court of Mad- 
ras, w’hen the learned Judges reversed 
t.^ie decision of the Subordinate Judge and 
dismissed the suit : and it is from this 
dismissal that the present appeal is 
brought. 

Though it would appear as if the appeal 
was from the perhminary decree onlv, 
and therefore that what mav have passe.l 
subsequently in the suit hail no bearing 
on the appeal, nevertheless the final de- 
cree and the proceedings leading up to 
it formed part of the record presented to 
the High Court at Madras, and have been 
brought before their Tjord ships, and they 
are not without a bearing of some impoit- 
anoe upon the present appeal 
Unfortunately the Subordinate Judge 
who took the evidence was not the Judge 
who heard the arguments and decided the 
ease. Their Ixirdships have not there- 
fore the advantages of knowing opi- 


nion formed of the witnesses bv tlie Judge 
of first instance, except m so far an re* 
marks were noted at the end of the de- 
positions bv the Judge who took them; 
and the matter being all on paper, the 
High Court may be said to have had as 
g(K)d an opportunity of judging of the 
inatenals as the Judge of fust instance. 
It lesults. however, that their Lordships 
aie also much m the same position. 
Tliev have, however, the benefit of the 
\ei\ long and oarefnlh reasoned judg- 
ment of the Suboidinate Judge, and of 
the opin.on of the High Court upon it' — an 
opinion which, it is to he regietted, is 
somewhat brief and gives the impression 
of being ratliei superficial. 

Tn this condition of the record, and 
there being oral evidence both wavs, both 
Sides have natmnllv laid stress upon prob- 
ability and the inierenees to be dmyvn 
tiom mutually accepted facts. For the 
Defendants stress is laid upon the state- 
ments made by the first. Plaintiff in the 
pievious suit to the effect that while his 
mother had acted for him during his 
minority, he had aftei wards himself taken 
control ot his ow n affair- , his insistence 
upon the entire separation betyyeen bun 
and his uncle , and several documents 
which show that he wits lo some extent, 
at anv late, carrying on a separate busi- 
ness. making loans and puicha«es of land ; 
and lastly, the complete div.sion and sett-l- 
ing up in 1002. It was suggested that the 
Plaintiffs' ease must he that whereas the 
first. Plaintiff had been doing his own 
business till 1900 or 1902, he, without 
reason and just as his son was beginning 
lo grow up and be likely to help him, 
surrendered or Remitted .the conduct of 
Hie business to, his uncle and brother, and 
that no reason was shown for this con- 
duct. 

On the' other hand, Counsel' for the 
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Plaintiffs relied upon the facts that the 
estates were jointly cultivated ; that com- 
mensality was clearly proved, though the 
Defendants at one time seemed to deny 
it; that at the time of the compromise 
with the other three branches of the 
family the Defendants entered jointly 
with the fust Plaintiff into an obligation 
to the other three lines: that the first 
Defendant was the one lopresentative of 
his generation, that, having regard to 
Indian social customs, the fanulv would 
act as one in business matters through 
their natural head, the eldet man; that as 
it turned out that the paddv when harvest- 
ed was not divided in specie but sold by 
Ihe first Defendant, lye would naturally 
be left to invest the net piocecds n 
money-lending 01 huid-bu\mg on behalf 
of all interested ; and attention was called 
(o the important statements made in 
letters both to the Rajah of Polavaram 
and to the lad\ called ('hellayamma, in 
which the first Defendant professed to act 
on behalf ot himself and those whom he 
called “ mv boys/’ spoke of disputes 
arming between those tot whom he acted 
and himself and talked of a division of 
interest a v s a thing about to happen. 
Stress was also laid on his dealings with 
the official ot the jevenue with legurd to 
income tax, which he unquestionably 
paid for all upon one assessment till the 
disputes arose, and where again he stated 
that there was to be a division of interest . 
and requested future separate assessment. 

Bearing these considerations in mind, 
their Lordships will approach the ques- 
tion of the specific items, division ot 
which is now claimed bv the Plaintiffs and 
resisted by the Defendants. 

The first matter concerns the mortgage 
given by Chellayamma. This lady had 
effected previous loans with the family, 
which were consolidated in a mortgage) 


dated the 2ist January 190*2, and express- 
ed to be made in favour of the second De- 
fendant and the second Plaintiff, the sum 
seemed being Rs 2,25,15*1 On (he 28th 
October 1901, bv which time the debt hud 
been swollen bv the addition of interest 
to Rs 2,36.502, Rs 06,502 were paid off v 
the mone\ to make this pavinent having 
been, lent to (hellnvamma bv the Court of 
Wards, acting on behalf of some estate 
under its charge, and the fiist mortgage 
wa-s cancelled; while for the balance a 
new r mortgage dated the following dnv, 
was given to the same nominal parties. 

The fiist question is what happened to 
this, sum of Rs 66,502 It should be 
stated that at the foot of the first mort- 
gage, where the discharge of it is entered, 
the whole sum ot Rs 2,36,502 is said to 
have been paid b> cheques That the 
('our t ot Wards would give a cheque was 
w'hat was to he expected That the pro- 
cess of effecting a flesh loan for the 
balance might have been caiiied out by a 
cheque or cheques is fyossible, but there 
is no trace of jthe Defendants having a 
hank on which they had a drawing ac- 
count, and indications presently to b* 
mentioned f>omt the other wav How- 
ever, «ih there is no dispute about the sum 
re-lent, tins matter is immaterial. That 
fhe Pourt of Wards would pay by cheque 
is a matter ot some importance. li is 
probable that all four persons were pre- 
■ sent when this tiansaction took place, but 
the two who give most details are the 
second Defendant and the second Plain- 
tiff. According to the storv of the second 
Defendant the money was received in 
cash, and was there and then divided 
between the two lines, Plaintiffs on one 
aide and Defendants on the other, in the 
lady's house, in the ha veli. He carried 
: bus own and hi$ father’s share to*hh 
yillage and lent it out in small srtm#* He 
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was specially challenged as to whether 
there had not been a deposit, of the monev 
at the bank, and whether he had not with- 
drawn Rs 36,000 odd on the same dav, 
but he denied it 

The first Plaintiff says that he might 
have been present at one or two of the 
payments made by Cheliavamma to the 
first Defendant, but bet could not give anv 
details of such payments because he nevei 
cared to know such details when the fiiM 
Defendant was attending to-- all their 
affairs 

The fiist Defendant, who was a veiv 
old man, when he was examined, had no 
paiticular recollection of the transaction, 
but made a general statement to the effect 
that the ('hel)ayamma business concerned 
the Plaintiffs and the second Defendant 
and not himself ; that he could not re- 
collect any of the details, and did not know 
what the others {lid with the balance. 
Later on in his examination he said that 
the first Plaintiff and the second Defend- 
ant each received a half 

The stoiv ot the second Plaintiff, who 
was at that time between 14 and 17, is 
that he and the second Defendant weie 
sent in with the money to the bank at 
Cocanada , that it was not convenient 
that the others should go, as they wished 
to attend to the cultivations His account 
was that Rs. 46,000 out of the amount 
paid by the Court ot Wards was deposited 
in the bank in his name, and that lie 
afterwards drew baok the whole and 
handed it to the second 'Defendant. He 
said that the amount was m deposit in the 
bank for two months or so , that the monev 
was taken charge of bv the second Defend- 
ant ; that he did not even touch it ; and he 
knew that some part of it was lent out at 
once in one mortgage for Rs 10,000 and 
another for Rs. 1 ,000. 

Both these witnesses gave evidence 
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before the bank documents had been pro- 
duced When these came to be produced 
they showed what had really happened. 
There is first of all a deposit receipt 
showing that Rs 66,502 was received from 
the second Plaintiff on the 28th October 
1904, and deposited for his credit in a sus- 
pense account Of this sum R s 36,502 
was drawn out the next dav, leaving a 
balance of Rs 30,000, for winch theie is 
an undated receipt on the same paper 

signed bv the second Plaintiff There is 

« 

then a debit slip debiting the suspense ac- 
count with the Rs 36,502 signed bv the 
second Plaintiff, and also signed bv the 
second Defendant and a thud peison as 
witnesses Finally, on the 2nd Decem- 
ber, there is a second debit slip for 
Rs 30,000 signed bv the second Plaintiff 
alone There was an opportunity of re- 
calling both the Witnesses after these 
papers bad been produced, and the second 
Plaint lfl was recalled and accepted the 
facts that the bank documents showed 
He was not croos-examined The second 
Defendant was not recalled It jH clear (o 
then Lordships, as it was to the Subordi- 
nate Judge, that the second Defendant had 
told an untrue story with regard to this 
matter and told it with a motive 
The judgment of tin* High Court fails to 
show that the learned Judges appreciated 
ttie importance of tins point They com- 
ment on the fact that the second Plaintiff 
understated his age, and say that it is in- 
credible that the first Plaintiff did not 
make enquiries With regard to the 
second Defendant they merely say that his 
account was that he had nothing to do with 
the deposit or withdrawal, without appar- 
ently seeing that he must have had to do 
with the withdrawal of Rs. 36,502, and 
therefore must have known of the deposit 
The case therefore made that the money 
was divided in the haveh fails. It was 
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taken to the bank and deposited in the 
name of the second Plaintiff, with the 
knowledge of the second Defendant, who 
came next day with his young nephew, 
and signed as one of the witnesses the re- 
ceipt on the debit slip for the sum with- 
drawn If the second Defendant had told 
a true story it would have been possible 
to suppose that though more than an equal 
share was diawn out foi the second De- 
fendant, still the Plaintiffs were left in pos- 
session of Rfi 30,000 towards their half. 
But his story, being untrue* and the storv 
of the second Plaintiff being substantially 
true, erroneous no doubt in respect of the 
sum actually paid in and in apparently 
making one withdrawal at the end of two 
months, instead of a withdiawal of raoic 
than half next day and the balance at the 
end of two months — their TiOidslups think 
that his evidence must be accepted Hjr 
name was treated as a convenient one in 
which to put the money, because his elders 
might be engaged in the cultivations. 
He was so young that he did what he was 
told, and their Boidships take it that the 
whole sum came under the control of the 
Defendants, and was from time to time 
invested by the first or second Defendant 
m investments which either were intended 
to bo, or ought to have been, on joint be- 
half, and that this sum is one for which 
the Defendants must account. 

One observation should be added The 
second Plaintiff made, as has been said, an 
erroneous statement as to the amount of 
the deposit. He said it was Its 46,000 
This apparently gave the second Defend- 
ant, who was examined after him, a 
chance. He said in substance, 41 The de- 
posit of Rs 46,000 must have been made 
up as follows ’ — The Plaintiffs took their 
Rs. 33,251. They had Rs, 8,000, as I 
know, coming to them from another 
source ; that is getting on to the 


Rs. 46,000/’ with the suggestion that the 
balance must have been made up of other 
separate monies of the Plaintiffs When 
he made these statements he either had 
forgotten that he had signed that receipt or 
he hoped that it would never see the light 

Now as to the i educed sum secured by 
the second moitgage This was paid off 
in nine instalments The first five cer- 
tainly, and probably the sixth, which is for 
a small sum, though the High Court 
thinks only the five, were received on joint 
account The last thiee, which occurred 
after the dispute, weie immediately 
arranged tor, so as to keep the accounts 
equal between the parties, and no question 
arises as to them Heie again the Plain- 
tiffs case is that the Defendants had con- 
trol of the money, and were supposed to 
take it and re-invest it on |oint behalf , and 
the Defendants case is that on each occa- 
sion the money was received in cash, and 
divided between the two* parties there and 
then. 

Now the second mortgage had a curious 
clause : — 

u It is agreed that you should accept pay* 
ment of the said entire debt in whole or m 
part, whenever we please In ease of dis- 
agreement between you we shall divide it 
into two equal halves and pav each his re- 
spective half-share of the amount and ob- 
tain receipts ** 

There arc no written receipts , none ap- 
parently weie given for these various pay- 
ments, though they were m large sums 
The only documental y record is in the 
books of the mortgagor. These contain 
entries in which each payment is said to 
be in respect of a loan from, or a mortgage 
deed and promissory note executed in 
favour of, Meila Viranna — that is, the first 
Defendant (now dead). When a later 
stage is reached, and the parties are ap- 
proaching a division, the language is 
changed and the payment is said to be 
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made in respect of money du& jtindei a 
mortgage to MerJa Agasthiah and Met la 
Venkanna, tlie second Defendant and the 
second Plaintiff, in whose names as 
nominees the mortgage stood 
The man of business of CheHayamma 
was examined, and he described the pay- 
ment of the first instalment which wa^ 
Rs. 50,000. The first and second Defend- 
ants, the second Plaintiff and some othm 
came to Pitapur in a cart ; he could not fix 
any particular person as th§ pay^e, but 
they all received the monev and carried it 
away in a cart lie could not say whether 
the second Plaintiff was present at anv ot 
the later payments; and, as will be noted, 
he has entered them as paid to the tint 
Defendant. The first Plaintiff wavs, as 
already stated, that lie might have been 
present at one or two of the payments made 
by CheHayamma to the first Defendant, 
but be could not give any details of such 
payments, because*he never cared to kuovv 
such details when the fust Defendant was 
attending to all then affairs. He ma\ 
have somewhat exaggerated his devotion 
to studv and his uuwoitdliness, but tlieie 
seems no doubt that he was a man who 
did not care for business, and preferred to 
have it* done for him so that he might de- 
votee himself to Ins favourite pursuits It 
should perhaps here be stated that when 
the first Defendant had lus dealings with 
the revenue officer he produced certain ac- 
counts. At his examination in this suit 
he was asked tor these accounts, but they 
were never produced * 

Upon the whole, their Lordships think 
that the Subordinate Judge was right m 
saying that the proper presumption tiom 
these facte was that these instalments got 
under the control of the first Defendant, 
either directly or through the second De- 
fendant, and that he had to account foi 
them. , * 


The uther item is the proceeds of the 
|M(hh. If the case had been, as at one 
time it seemed probable it would be, that 
these proceeds after payment of wages 
and expenses in kind were divided in kind 
between the two lines, each of which 
might have occupied two of the four 
godowns in which the paddy could be 
stored, it might have been difficult for the 
Plaintiffs, particularly after the deposi- 
tion of the fust Plaintiff m the previous 
suit, to have proved a case. But it now 
being agreed that the paddy was not 
divided in specie, but was sold by the first 
Defendant, it seems to their Lordships 
that he had to discharge himself in respect 
of it. Thev are fortified in this conclu- 
sion by the falsity of the case set up in 
respect of the CheHayamma mortgage. 
So, in lespect of both matters, they prefer 
the judgment of the Subordinate Judge. 

Their Lordships have tlie less difficulty 
m accepting this judgment in preference 
to that of the High Court because their 
attention has been drawn to a certain 
number of misappiehensions or tailures of 
appreciation on important points which 
are to be discovered m the judgment of 
the High Court. For instance, the learn- 
ed J udges have not noticed the point that 
when the secopd Plaintiff and his sister 
were married, a large sum, Its. 10,000, waa 
disbursed bv the first Defendant for the 
expenses of these marriages. It was sug- 
gested on behalf of the Defendants that 
this was a present from a generous uncle. 
But to their Lordships, as to the Subordi- 
nate Judge, it seems much more natural to 
suppose that it was a disbursement by the 
virtual fcarta of the two families out of the 
common funds. Moreover, when the 
account® were taken for the purposes 
of the fipal decree these expenses were 
actually Jebited to the Plaintiffs. The 
High Uourt make no allusion to the 
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income tax business, nor to the ab- 
sence of the accounts then produced, 
nor to the presumptions to be derived 
from the entries m the books kept tor 
Chellayamma by her man of business, nor 
to the false case set up by the Defendants 
in respect of the loans to the Rajah of 
Polavaram, a complicated transaction 
which was worked out for them in minute 
detail by the Subordinate Judge 

There remains a furthci defence founded 
"on Art. 62 of Sell I ot the Limitation 
Act. The Subordinate Judge rejected this 
defence, thinking that the matter was 
governed by Ait. 89; the High Court 
found it unnecessary to decide upon it, 
but were inclined to think that it was gov- 
erned by Art 62 lather than bv Ait 89. 
In their Lordships’ judgment it is not 
necessary to determine which ot the two 
articles applies It it was, the> would 
agree with the Subordinate Judge Hut 
the plea of limitation would in an\ case 
onl\ covei some o! tin* e.nlicr items anil 
inasmuch as there are cioss deb»ts which 
the Plaintiffs have to discharge, and winch 
they could attribute to the earlier iterrts, 
the matter becomes ummpoitant 

Upon the whole their Loidslnps will 
humbly recommend that this appeal should 
be allowed ; that the judgment of the Sub- 
ordinate Judge should be restored, and 
that the Appellants should have the costs 
of this appeal and in the Courts below. 

Solicitor; Mr. Edward Dah/ado for the 
Appellants. 

Solicitor: Mr. Douglas Grant ior (he 

Respondents. 

Or. D. M. 
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Mookxkjm.. 1 2 

Rankin, J. 

1923, 

Heard, 10 M »y, 
Judgment, 

1 1, May. J 


M ‘ * ni • ’ a id 

R m/ n> • •», \ n * '1 * .it ■ , 

III it. lliL i & 1 o M 

Respondents, 


Suit by transferee of contract, if maintainable 
when notice of assignment does not state the address 
of the t) ansfej'w— Transfer of Pro yet ty Act (IV of 
1882), see 180 , en option to the proviso ut 9 whoa 
comes into oyemtion—Sec. 181, provision* of, v'ht- 
ther mandotoit / oi may be ironed- Statement of the 
address of the transferee's solicitor, if so fit dent 
compliance mth tec 1 ll 


A having enteral into certain contracts 
with B assigned than bij a deed of assign- 
ment to (' The notice ot assignment 
which wassail to B did not state O'# (the 
transferee's) address B n fused to deal 
with 0 under tire eontnu'U and settled the 
same with I (' then upon brought this 
suit attains! II lot damages tot bundle*, of 
the contrails 


Held-- 'That in ordir that the reception 
mentioned m the proviso to see. 130 of the 
Transfer of Property let may be opera- 
tive , there must be a strict compliance with 
the requirements of see 131 of the let 

That the notice of assignment not having 
stated tin transferee's address did not 
comply with the provisions* of sec . 131 of 
the Act , and the suit must therefore 
fail 

Hunsraj v. Isatuoo (1) and Basant 
Singh v. Burm\h Railway Co. (2) fol- 
lowed. 

Mulraj v. Viswanath (3) referred to« 


(1) 9 Bom. L. R 83ft (1907). 

(2) 8 Burmah L. T. 266 j B L B, R, $88* 

$ 3 ; L. B. 40 I, A, 24 j s, 0. 17 0. W. N. 209 
( 1912 ) 
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HeW also — That a statement of the 
address of the transferee's solicitor ica not 
a sufficient compliance with the provi- 
sions of see. 1X1 of the Transfer of Pro- 
pert a Act. 

Qume : -Whether the provisions ot 
sec. Vll, ' Transfer of Property Ad, may 
be waived. 

Per Mookerjek, J — If the object of th 
legislature is to protect or benefit an in- 
dividual litigant , it is open to him to waive 
the provision* of the statute On the 
other hand , if the provision ha s b'rn 
enacted from reasons of public policy, he 
cannot be permitted to waive it The 
provisions of see. 1X1 fall , in my jydgmnit , 
within the latter category , but I am not 
prepared to maintain as an abstract pro- 
position of law that under no conceivable 
circumstance can the provisions of see 1X1 
be waived by the debtor . 

Venkata r Si Bin (7) referred to 

Per Ranki v, # J.- - 4/ common law a 
chose in action was not assn/nubh , m 
equity it was ftcclij assignable upon m- 
tain principles as to notice. The Indian 
legislature . . has composed a new 
scheme which has some of the feat arcs of 
both , and , as l read sec . ISO , it says that 
the law , while regarding the transfer of an 
actionable claim a s valid if effected m a 
certain manner , will not undertake fo en- 
force against a debtor the assignment , 
except upon the terms that the debtor may 
arrange with his original creditor , unless 
and until he has received a particular hind 
of notice. If, therefore , the Plaintiffs' 
claim is entirely on the basis of an assign* 
ment and if the claim is wholly without 
any other juristic basis, it seems to me 
that the section which enacts certain condi- 
tions must be rigidly, complied with . 

The facts of the case as alleged by the 

17 18 Mad. U T. 688 11815) Ma4 

W, H, 828. 


parties were as follows : —By two con- 
tracts the firm of Balfour & Co pur- 
chased from the Defendant Company a 
certain quantity of cornsacka, deliycn 
in August, September and October 1921, 
on terms and conditions set out m the 
said contracts It was alleged by the 
Plaintiff firm that by a registered deed of 
assignment dated the 16th of July 1921 
executed bv then* general Manager* the 
firm of Balfour & Co absolutely assigned 
the said contracts to the Plaintiff firm , 
that Balfofir & Co gave notice of the 
assignment to the Defendant Company 
and issued two kutcJui delivery orders on 
them requesting them to give delivery of 
the goods under the said contracts to the 
Plaintiff firm or ordei ; but that the De- 
fendant Company refused to acknowledge 
the assignment or have any dealings with 
the Plaintiff firm The Defendant Com- 
pany m then written statement after 
demirig that time was any valid align- 
ment of the eontiacls or that there was 
anv eonsideiation for them Mated that thev 
received not up on th j 27lfi of June 19 M 
from Bailout & Co asking them to stun 
any delivery of orders not signed by the 
general Manager lninself and that having 
received the said notice they declined to 
recognise the assignment unlesson- 
firmed by Balfour & Co ; that Balfom & 
Co lequested them not to recognise the 
Plaintiff firm as assignees and threatened 
legal proceedings if they did so; and tint 
further, the Defendant Company had 
settled with Balfour & Co. the said con- 
tracts by paying them a sum of 
Rs 10,980 At* the trial before Buck- 
land, J., the only issue on which the deci- 
sion of the Court was sought was — Did the 
Plaintiff give a - valid notice in terms of 
sec, 131 of the Transfer of Property Act 
of the assignment, if any? The notice of 
assignment was m follows 
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Messrs Herr© Miller & Vo. Ltd., 
Gunny Apartment 
5, Fan lie Place Street, 

Calcutta. 

lie * — Contracts Is ns. M8409 of Me s st*. 
Moran & Co and 2130 of damn id us 
Baijnath for cornsacks. 

L)ear Sirs, 

I am instructed 1>\ my clients Messrs 
Kadasook Ramprofcap to inform vou 
which J hereby do that Messrs Bullom 
& Co have this dav assigned unto m\ 
clients the above-mentioned two con- 
tracts and luue issued IniUhti deliveiv 
orders m lespoet of the same I enrlope 
heiewith a letter in original addressed io 
vou by Messrs Bilfom A (*o informing 
you of such assign me nt and lequcs'mg 
you to accept the lrtiei 

Please confirm the assignment and 
make necessary amendments m vom con- 
tract books 

Voura fait hi nil v, 

(Hd ) N (r Rov, 
Attoi nev-afc-law A \ttotnev lor 
Messrs Sadasook Ihimpiotap 
Buckland, J decided the issue ugainftt 
the Plaintiff firm and dismissed the suit 
The Plaintiff film appealed 

Sir B. C Mtttrr , Mr. S 11. Bannerjec 
and Mr J . C. Hazra , Counsel for the 
Plaint tffs-A ppollan t s 
Mr. Puqh and Mr. Ameer Alt, Counsel 
for the Defendants-Respondents. 

The Judo m ent oe the ('hurt was as 
follows : — 

Mookerjee, J. — This is an apjreal from 
the judgment of Mr. Justice Buckland in 
a suit for damages for breach of contract 
On the 4th May 1921, and 9th June 1921, 
the Defendants entered into two contracts 
with a firm of the name of Balfour & Co. 
for the sale of cornsaeka. On the 15th 
July 1921, Balfour & Co. assigned their 


interest in the contract to the Plaintiffs, 
Hadasook Ramprotap, a firm carrying on 
business a.s commission agents and 
bankers. On tin* 11th November 1921, 
the Plaintiffs instituted this suit as as- 
signees of the conf i acts to oniorce their 
rights thereunder Mr. Justice Buckland 
has dismissed the sml on the ground that 
the Plaintiffs had not complied with the 
terms of sec 13! of the Transfer of Pro- 
perty Act No oral evidence has been 
adduced m flu* case , and it appears to have 
been taken .is common ground before Mr 
Justice Buckland that if notice was not 
given undoi see 131, though the transfer 
might have been v a lnl , the suit against 
the Defendant Comp.mv must fail. In 
these err umstaiuvs, Mr Justice Buck- 
land proceeded with the trial on the foot- 
ing that rl the Plaintiffs hilled on this 
point, nothing els'* would require consi- 
deration He decided this point first, and 
adopted that course with# the concurrence 
of (’ounsel on both sides. 

Sec 130 of the Transfer of Propeity 
Act provides that the transfer of an ac- 
tionable claim shall be effected only by the 
execution of an instrument in writing, 
signed by the transferor or his duh autho- 
rised agent, and shall he complete and 
effectual upon the execution <>r such ipstiu 
menfc and theieujron all the rights and 
remedies of the transferor, whether by 
way of damages or otherwise, shall vest 
in the transferee, whether such notice of 
the transfer, as is hereinafter provided, 
be given or not .Provided that every 
dealing with the debt or other actionable 
claim b\ the debtor or other person from 
or against whom the transferor would, but 
for such instrument of transfer as afore- 
said, have been entitled io recover or en- 
force such debt or other actionable claim 
shall (save where the debtor or otb^r per- 
son n a party to the transfer or has receiv- 
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ed express notice thereof as heieinaiter 
provided) be valid os against such trans- 
fer. The pi o vision as to notice is con- 
tained in sec. 131 which is in these terms : 

Every notice of transfer of an action- 
able claim shall be in writing signed by 
the transferor or Ins agent duly authonsed 
m this behalf, or, in case the transform 
refuses to sign, by the transferee or his 
agent and shall state the name and address 
of the transferee ” 

In the piesent ease a notice of tiansfei 
in writing was given; btit it has subse- 
quently been discovered that the notice, 
while stating the name ol the transferee, 
did not speed v tin address ot the tians- 
feree (Ymsequently the position is that 
tli© noi.ee contemplated by the statute has 
not been giun in other words, the ex- 
ception mentioned m the proviso to see 
J30 has not come into opeiahon, tm the 
debtor lias not receded express notice ot 
the translei as v*ocnbed in sec 131 On 
these tacts, Mi Justice Buck land lias 
held that such dealing with the debt by 
the debtoi as has taken place betvNeen the 
debtor and the ongmal creditor is uilul 
as against the tiansleiee In suppoit oi 
this proposition, leterence has been made 
to the decision of Sn Lawrence Jenkins 
C J , m Huusra} v Nathoo (1), where it 
was ruled that in order that the exception 
mentioned m the proviso to sec 130 may 
be operative, there must bo a strict com- 
pliance with the requirements of sec 131. 
This view was also adopted by Bir ( diaries 
Fox, 0. J , in Dasani Smqh v. Bunnah 
Hallway Co. (2) 1 am in agreement with 

the opinion expressed by Sir Lawrence 
Jenkins and by Sir Charles Fox and I do 
not consider it right to whittle awav the 
unambiguous provisions of the statute 
In thn connection, alerenoe may be made 

(1)9 Bum L K 838 (|9©7) 

|2 N Rut malt L. T 14(16 \ 8 L* R. H* 288* 


to the observations of Lord Moulton in 
Mulraj v. Viswanath (3), where an attempt 
was made to modify the effect of secs 130 
and J31 of the Transfer of Property Act 
b> lei lence to general pnnciples ot law. 
The Judicial Committee' reversed the deci- 
sion oi the Bombay High Ooiut as eiro- 
neous because the Judges had failed to 
appreciate that the positive language of 
the section piecludcd the application in 
India of the principles ot the English law 
on which they based then judgment 

1 ma\ incidentally mention that the Aj>- 
pellants urged that the requirements nf 
sec 131 wcie substantially fulfilled be- 
cause the address of the attorney of the 
transfeiee was given. The contention is 
I utile Tlie section i (‘quires the name and 
addtess of the transfeiee, and the name 
and address of the solicitoi of tli© trans- 
feiee mamiestU cannot be taken as a sub- 
stitute there foi It has further been 
urged that the omission ot the Defendants 
to take exception to the \ ability of the 
notice operates as a bai to the maintenance 
of the objection. There is dearly no 
foundation foi this argument There was 
no duty imj>osed on the debtor to speak 
oi to rectih the error It is fiuther mi- 
mateual that the debtor abseiled that he 
would deal with no thud party This also 
does not disentitle him to insist upon strict 
compliance with the requirements of sec. 
131. 

We observe that Mr Justice Buckland 
has ruled that the provisions of sec. 131 
could not be waived under any circum- 
stance Bar Benodc Mitter lias oontro- 
veited this view , which I am not prepared 
to accept a- well-founded. Our attention 
lias he* n diawn t*» the e'u.e^ of isulosh 
Silulnt v Hfhantul Kirtuina (4), Manin- 

(3 L, R 40 l L’R, 8 c I7 0.WN 200 (1912). 

(41 l* L. R* 35 Cal. 61 ; 9 . c. 11 0, W. N. 1011 ; 0 
C, L J 310 F. h ) (1907), 
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dra Chandra Nandi v, The Secretary oj 
State for India in Council (51 and Bhola - 
nath Hay v. The Secretary of State for In- 
dia in Council CO to establish the position 
that even though a statutory piovision 
may he expiessed in a mandatory form, 
non-compliance tlierevMth docs not neces- 
sarily invalidate a transaction This 
position is incontestable, and the answer 
to the question whethei it is permissible 
to waive a particular piovisiori depend^ 
upon its true nature It* the object of the 
legislature is to protect or benefit an in- 
dividual litigant, it js open to lnm to 
waive the |>o$ili\e provisions of the 
statute On the other liand, it the provi- 
sion has been enacted fiom leasous of 
public policv, he cannot be permit led to 
waive it The pro\ isions of sec 1 11 full- 
m mv judgment, within the lattei cate- 
goi \ , hut I *uu not pieparvd to maintain, 
as an abstract proposition of lavs, that 
under no concejvcabh circumstance can 
the provisions ot see ldl bo waived bv 
the debtor This huimoiiises with the 
view adopted m 1 enhata Subbtah x 
Subba Naidu (7) as to the applicabiliU 
ot the pnnciples oi estoppel and waiver 
to assignments ot actionable claims under 
woes. 130 and 131 of the Transfer oi Pro- 
perty Ad liefeuwce, may be made to 
the decisions rn (Inffin \ Weatherly 
Walker v Bostron (9), Mac farlanc x 
Lifitn ( 10 1 and Livcwdqe v Broadbent 
( 11 ) see also (lopalalri'shna v Oopala - 
knshna ( 12 ). 

<6) I, L. R. 34 Cal. 257 * B. o. 6 0. L, J. 148 
119071 

(6 1 I. L. R. 40 Cal. 603 . s. c. 17 C. W. N, 04 
(1912) 

<7i 18 Mad. L T 533 (1*15); [l«16]]Mad. 
W. N. 822. 

(8) 9 B A S. 726. 

i P > 9 M A W, 411 , t0 E. R. 770 (1842), 

(10) L, E. 37 Ch. Div. 88 (1887). 

(11) 4H. AN. 603(1859;. 

(12) I. L. R. 33 Mad, 123 (1009). 


The real difficulty of the Appellants is 
that no foundation wars laid for a case ot 
waiver oi estoppel in the tiial Court. 
The pleadings do not state facts which 
might justify a plea of waiver. L'he ques- 
tion also does not appear to have been 
laised in the issues The correspondence 
makes it abundantly deal that, there is no 
Inundation ioi the plea ot waiver Kvcn 
in this ( our t Sn Benode M it ter lias not 
been jble to iuimsh the slightest lndica-, 
turn that theic are tacts capable of proof 
which vina y i»u ] >}> ol t a plea of waiver In 
stall cncumstances 1 shall not explore 
the attiac‘B*\ r problem, whether a plea 
oi wan ci may not be analysed and drs- 
•tnbuted into one oi other oi the four 
heads, election, estoppel, eontiad and ic- 
lrasi To mv mtiul, the com sr which the 
tnal took bcJuie Mi Justice Ihicklaiid lias 
in no wav piepuhced the Plaint ills who 
have no entoiccable claim as against the 
Detcmlants The decree made bv Mi. 
Jus! ice Buekland must l>c aifumed 
although I am not piepaicd to accept *dl 
the reasons assigned bv lnm for his deci- 
si 0 ii The ^appeal is dismissed with 
costs. 

Rwmjn, J -J also think that this ap- 
peal tails and that it would be vain and 
unreasonable to direct a remand. In 
Mew of I he issues, the learned Judge, 
with the consent ot the Counsel, was very 
reasonably desnous of settling first the 
question whether due notice of assign- 
ment had been given to the debtor. It is 
plain from the facts, from the judgment, 
and even from the memorandum of appeal 
that if the Defendant Company were en- 
titled to deal with their original con- 
tiaetee, then the Plaintiffs’ suit must fail. 
The ease, however, illustrates the diffi- 
culty and danger of short cuts because » 
while it was reasonable and proper to dis- 
pose first of the question of the notice, it 
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was also very necessary to dispose of that 
question as a whole On the question of 
notice it was not disputed that secs. KM) 
and 131 of the Transfer of Property Act 
governed the case The Plaintiffs In 
their Counsel appear to have contended 
first that the address oi the attorney wa * 
sufficient under sec 13 j and also that the 
mention of any addicts was not mi pern - 
tively required by the section In m\ 
opinion, the word "shall 1 m the section 
means the same tiling each of the two 
places where it ooeiiis and the attorney 
address is not the address of the trans- 
feree anv more than the attorney's name 
is the name of the transfeiee foi purposes 
of the section Whet hoi because tlu' 
learned Judge showed that the Plaintiffs 
on this point weie not persuading linn 01 
because some lurlliei maM *i oecmied to 
learned Counsel in the comae of his argu- 
ment , it seems that, on this point, the 
Plaintiffs* Counsel had # ieoomse, during 
the aigmnent, to a suggestion of which 
(hero is no mention m the issues pre- 
uously settled -a suggestion that the 
statute left it open to them to make a case 
of waiver— -w hat ease oi waivai and 
waiver of what, being at that stage none 
too (deal If the Plaintiffs had an> such 
case they would have acted more intelli- 
gibly if they had refused to assent to the 
question of notice being tried as a. preli- 
minary point on tho correspondence. If 
they had asked to have an issue framed 
and for leave to adduce evidence thereon 
if they had such evidence, I think for the 
reasons to be stated in a moment that the 
learned Judge at this stage might very 
well have told the Plaintiffs’ Counsel that, 
while he was prepared on the face of the 
issues settled to deal with the question of 
notice as a preliminary point , he was not 
prepared so to deal with 'it if the PWte- 
tiffs were to introduce a new issue m to 


waiver. In this Court learned Counsel 
for the Plaintiffs was asked to indicate 
what was the case of waiver he desired to 
have an opjiortunitv to raise He inform- 
ed us quite frank I v that he was not able 
ro sav wliefhei if was a < aso to he raised 
l>\ oral evidence, but that, m any case, he 
would contend on the correspondence and 
pleadings that as the Defendant Compam 
lepudmted the assignment altogether and 
made no point at all as (o the absence of 
f he Plaintiffs’ address from tho written 
notice, their conduct amounted to a waiter 
of tins irquiromont of sec. 131. Apart 
lioin fins last mentioned contention on 
tlm eon espondence whirl i is before us and 
winch we can deal with, T do not collect 
anv I nr I her fact save that the Plaintiffs 
an willing to make, n fmfhei ease of 
waiver if they can find one It would he 
quite impossible, on the materials before 
us, even to frame an issue at this late 
Mage except as legal ds questions on the 
correspondence In mv opinion, tlic fact 
that the Defendant Compam from the 
fnsi icfused to recognise anv assignment 
nr to deal with anv thud parlv is no 
waivei of anv defect, in the notice, and 
fact that the Defendant Company at 
no tune tutored the Plaintiffs as to the 
pi ope r form of the notice or took express 
ahp'ction to anything m particular in the 
notice is no waiver either I do not 
doubt that a debtoi mav by paiole or hv 
conduct represent that he will be respon- 
sible to au assignee whose notice is de- 
fective and that the statute- would in such 
a case he no answer to a claim based on 
<>r re-enforced bv contract or estoppel. 
Vgain, if it were suggested that the 
assignor had offered to let a debtor have 
the transferee’s address in writing and 
that the debtor had iq>hed that there was 
need to trouble as he would make no 
point of the omission that would raise a 
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different case I am not prepared to 
hold that such a case as that properly 
pleaded and proved would not succeed 
It might amount to a conditional piomiv 
to the assignee The tnith is that the 
statute is not conet rued to pi event any 
one who is willing to mem a liability 
from so doing It meolv state's the 
conditions on which the law imposes 
liability under an assignment Never- 
theless, I incline to think that the JMairi- 
liflV ca^e, it not within the statute, is 
demurrable unless it I*in .m mdepend »nt 
basis In const) uiug secs 1 MO and 131 
of the Transtei ot Piopeitx Act, it lias 
to he remembered that they contain a 
veiy special scheme which must be re- 
garded as a whole in itselt At common 
law a chose in action was not assignable, 
in equity it was beelv assignable upon 
certain principles .is to mtue The Fn- 
<1 inn legislating in 1 4 H M ) has composed a 
new scheme w ,,, ih has some oi the 
feat uies oi hole, and. as 1 lead see 130 
it sa\s this that the law, while lcganlmg 
the tianslej ot an actionable claim as 
\ahd it elleeted m a c a tarn maifnei , will 
nol undertake to ciiiorce against a debloi 
the assignment except upon the terms 
that the debtor inav arrange with his ori- 
ginal ci editor unless and until he has re- 
ceived m writing a particular kind of 
notice If, therefore, the Plaintiffs’ 
claim is entiiel\ on C'e basis <d an assign- 
ment, and il this claim is wholly without 
am other juristic basis, it seems to me 
that the section which enacts certain 
conditions must be rigidly complied with 
J do not assent to all the learned Judge 
has said with regard to the general im- 
possibility of making any case of waiver. 
It is difficult to distinguish between waiver 
and estoppel. Under the name of 
waiver, it may be said that liability or 
responsibility to an assignee hm been ih- 


cm rod by a debioi independently of sec, 
130 by conduct or by representation In 
this (asc, however, there is no reality at 
*dl m that suggestion 1 do not com- 
plin lh.u ih) Mich case was pleaded, but 
no ismic as (»> such a case was taken, and, 
e\en ,it tins stage, if does not appeal that 
there is anything capable of being stated 
apait (mm the argument on the first 
point I nr these irasmis it seems to me 
that it is impossible to direct a remand 
and that the pies-mt appeal fails and 
lmi-t he dismissed 

Hi Il L Dull , Solicitoi lor the Ap- 

pellants 

. M rs.sv s Orr Dnjnam <(’ (\\ , Solicitors 

loi the Ivespondents 

P K. (’ 1 ppeal dismissed. 


[INSOLVENCY JURISDICTION.] 

No. 133 ok 1922. 


Greaves, J 
August, 


lie Bai.lav Chand 
Sbkowgee. 


I* tendency Tott'ii* hiHolcevt'if Act ( / Il of 1909 ) y 
adjudication <J wolcawy after a ptenous adjudi- 
cation on the *<unr facts and materials had been 
muudUil, legality of. 


hi insolvent was adjudicated an his 
own petition bat having failed to apply 
for his discharge within the time provided 
bij tlu Dt, his adjudication was annulled 
Subsnjucnthf on Ins own application , on 
tlu same puts and materials , his second 
adjudication tool place , and a creditor ap* 
plml fo annul Ihc adjudication 

Held - Thai the presentation of the 
set and msolrencij petition by the debtors 
was an abuse of the process of the Court , 
and the second adjudication order found- 
ed upon it must be annulled , 

Mal On and v . Gopal Chandra Ghosal 

(1; followed . 


ID 210, W.N.&98 * imi 
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lir U\LhA\ ('irwi> Skroxwieh 

( 'FTff \TR W \T ST\mi I)H.\R V. KHAIUU 
SiNTiii Lachmiram <2' dv>tinqin<hrd 

This was a u application h\ a creditor 
to set aside an adjudication oidei ot insol- 
\ency, dated the 21st dune 1022 

The facts w ill fully appear from the 
judgment. 

The JlIKIMKNT OF TIIK ( Ol RT was US 
lollows 

(iRhWKS, .1 - This is ,*m application b\ 
u creditor to annul the ad pul tea t ion 
ordei dated the 21st June 1922 made at 
the instance of the msohent himself. 

The tacts are as follows --On the 22nd 
Febiuarv 1919 the msohent was adjudica- 
ted on Ins own petition On tin* 12th Mav 
1219 he filed a schedule but tailed to ap- 
pU lot his discharge within the time pio- 
\ided 1) v the Vet and his adjudication was 
annulled on the 9lli Ma\ 1922 

\s alieath stall'd his second adpidica- 
tion took place some ti\o oi si\ weeks alter, 
r/r on the 21st June, on the same hu <s 
and on the same niateiials, mj lar as 1 can 
gathoi , upon which the older of adpidica- 
fion had been made 

Under these eu cum stances it seems to 
me that I ought to annul the order of ad- 
judication for the reasons stated in the 
ease *of Mai Ghand v Copal Chan- 
dra Choral (1) II is suggested on 
behalf of the insolvent i hat this is not good 
law having regard to the subsequent deci- 
sion of the Judicial roinmittee in Chhatra- 
pai Singh Dugar v Kharaq Singh 
Lachnnram (2), but so far as I can ^er 
that ease was decided by the Judicial Com- 
hnttee on the ground that an order of ad- 
judication was refused because of miscon- 
duct of the debtor which they point out 
should be dealt with at the time he applies 
for his discharge ; but it seems to me that 

<11 21 0. W. N. 298(1918) 
i2) 21 0. W, N, 497 (1918) 


the facte of the present ease and of the case 
of Mai Chand \ Copal (Itandia (I), to 
which 1 lane just Lefcned, stand oil quite 
a different ground, and, in accordance with 
the! decision in Mai C hand \ Copal (' han - 
dia U), T set aside the adjudication 

Th(^ applicant is onlitled to the i, st« of 
the application 

Mi Durqa Prasad Khnitan, Solicuor 
foi the Creditor 

1 1 1 I C Clnn] t Sohcitoi for the Tn- 

soluml 4 

J \ IJ ' 1 implication allowed 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from appellate Decree 
No. 431 of 1919 

Nakendra Lal (Mow- 
on cry and anr., Plain- 
tiffs, Appellants, 
v . 

Benode Behari Sadhu- 
koan, Defendant, 
Respondent. 

Ik o gal Tenant y Act (Vlll of J8F5J, sec . 50 
on Hpunni raiyat if entitled to tJie benefit of the 
pH'stf/nption 'under — Kent -ret eipts for °i0 continued 
yean tf necessary to establish the presumption — 
Sec 115, if excludes the presumption inidtn sec. 50 
in p/ acceding s under sec. 105 . 

In certain proceedings under sec 105 of 
Che Bengal Tenancy /lit, fur settlement 
of fair and equitable rent by way of en- 
UanfCmeni ol the c.nshnq rent t the De- 
fendant , who had been entered as an 
oteupamy nw/at in the tciurd-of -rights, 
m intended that hr had the status of a 
ranjat at a Honed rale , and produced rent- 
receipts , though not for 20 continued 
years , to show that he had held at the 
same rate for more than 20 years : 

Held — That there is no reason why an 
occupancy raiyat should be excluded from 
the category of a raiyat for the purpose of 
it) 21 0. W. N. 298 (1916), 


Mookerjee, J. 
Walmsley, J. 
1923, 

25, January 
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the presumption under sec . 50 of the Ben- 
gal Tenancy Act . A raiyat at fixed rate 
is not created by sec . 50 which merely fur- 
nishes a rule of evidence to enable a per- 
son to prove with facility that he is a 
raiyajf at fitted rate . 

Sakbeswar Patiu r. Mottxrvja tilR 
Bijoy Chand Mohatap (1) and Bynsuhs 
v . Jagadip Naryin Ctto \ umrn^ (2) v 'f er- 
red to and relied on. 

That the Defendant teas entitled to 
the benefit of sec . 50 notwithstanding the 
fact that he was recorded as an occupancy 
raiyat . • 

If the discontinuous receipts produced 
show that rent has been paid at the s ame 
rate for the years covered thereby , the 
Court may , by an application of tht prin- 
ciple of continuity , infer that th<ic has 
been no change in the intervening periods 
What has to be established is not actual 
payment of rent but the fact that the ten- 
ancy has been held at a certain rate 

Kyttyyni Dybe\ r Soondfree Dauey 

(4) , Elahee B uk si i r Hogpen Tflec 

(5) , Secretary of Styte v Upexdra 

(7) and Moitinik ynta v Priyanatii (R> 
referred to. • 

Held further — That sec ll 5 doe*, not 
debar the Defendant from the benefit of 
sec . 50, as that section does not come into 
operation until all possible proceedings 
under Chap X have been exhausted. 

Pirthi Chand Lal v. Basarat Ali (3j 
referred to and followed. 

This was an appeal preferred on the 
12th of March 1919 against the decree of 

(1) 26 0. W. N. 16: s c. 34 0 L J 233(1921) 

(2; I. L. R 24 Oal 152 (18P6) 

(3) I. h. R. 37 Cal. 30 8. c 13 C W. N 1149 
(F. B.) (1909). 

(4) 2 W. R. (Act X Rulings) 00 (1365) 

(0) 7 W. R. 284 (1867). 

(7. 36 0. L. J. 336 (343) (1922) 

(8) I. L. B. 49 Oal, M \ ; Q. o. 30 C. L J JK 9 

iimu 


ni 

Bmfaa SADHukHAN. 

&, H. Boy, Esq., District Judge of Zilla 
Hughly, dated the 13th December 1918. 
reversing the decree of Babu Khitish Chan- 
dra Haldai, Assistant Settlement Officer 
of that Di.stnct, dated the 27th of Time 
1917. 

The facts of the case are briefly as fol- 
lows * — In certain proceedings by the 
Plaintiffs landloids under sec 105 of the 
Bengal Tenancy Act for settlement ol fair 
and equitable rent by way of enhancement 
of the existing lent, the Defendant, who 
had been entered as an occupancy raiyat in 
the reooid-oP-nghts, contended that he had 
the status ol a raiyat at a fixed late. In gup*" 
port of this position he produced rent-ie- 
ceipts to show that lie had held the tenancy 
at the same rate for more, than 20 years 
The settlement ofiieei held that inasmuch 
as he was an occupancy laiyat he w T as not 
entitled to the benefit ot the piesumphon 
under sec 50 On appeal the Special 
Judge held that although the Defendant 
might be an oct npaiic^ la ivat , he was i n- 
titled to the benefit of the presumption 
mentioned in sec 50 The Plaintiffs 
landlords theieupou pieferrcd the piesenl 
second appeal to the High Com l 

Dr Jndunalh KanplaJ loi the \ppcl 
hints. 

Babu Santosh Kumar Pal for the Re- 
spondent. 

The Jfdcimicnt or the Court was as 
follows : — 

This is an appeal by the Plaintiffs land- 
lords in a proceeding instituted by them 
under sec 105 of the Bengal Tenancy Ad 
for settlement of a fair and equitable rent 
by way of enhancement ofi the existing 
rent of the disputed holding. The De- 
fendant has been entered as an occupancy 
raiyat in the record-of-rights. But in 
answer to the claim for enhancement of 
rent he contended that he had the statup 

94 
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of a rai\at at a fixed rate. In support of 
this position he produced rent-receipts io 
show that he had held Hie tenancy rt the 
aa-mr rate for more than 20 years, The 
settlement officer held that inasmuch as 
lie was an occupancy rai\al he was not en- 
titled to the hem fit ol the presumption 
formulated in sec 50 of the Bengal Ten- 
ancy Act On appeal, the Special Judge 
held that although the Defendant might 
be* an occupancy raiyat. he was entitled to 
the benefit of the presumption mentioned 
in sec. 50. The Special Judge then con- 
sidered the rent -receipts, aitd although 
receipts for twenty continued years had 
not bet'n produced, he held that there was 
sufficient evidence to show' that the ten- 
ant had held at a uniform rate for 'more 
than twenty years This presumption, m 
his opinion, was not rebutted in any \v.i\ 
Tn this view he dnmhs^d the application 
for enhancement of rent 

On behalf of the Plaintiffs we hi\e 
been pressed to hold that an occuinucx 
taiyat is not entitled to tlie lvncfit ol u ec 
50 We aie of opinion that tins conten- 
tion is opposed to the (deal tenns ol ^ih- 
sec (Dol that section which provides that 
where ‘a uuvat and his predecessors m in- 
terest have held at a lent oi into of ien( 
w r hich has not been changed from the 1 mie 
of the Permanent Settlement, the rent oi 
rate of rent shall not be liable to be in- 
creased except on the giound of alteration 
in the area of the bolding. This embodies 
the substantive rule of law Sub-nec 
then proceeds to lay down that it it U 
proved in any suit or other proceeding 
under the Bengal Tenancy \ct that a 
raiyat and his predecessors in interest ha\e 
held at a rent or rate of rent which has 
not been changed during the twenty years 
immediately before the institution of the 
suit or proceeding, it shall be presumed, 
until the contrary is shown, that they 
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have held at thaf rent or rate of rent from 
the time of the Permanent Settlement. 
This deals with the mode of proof and 
raises a rebuttable presumption. We enn 
see no reason why an occupancy raiyat 
should lie excluded from the category of a 
raiyat for the purposes of this section. 
Sec. 4 mentions the following classes of 
tenants, namely, tenuie-holders including 
under- tenure-holders, raiyats and under- 
raiyats Ba’ivats are then classified as (a^ 
raivafs holding at fixed rates, (b) occu- 
pancy raivats and (c) non -occupancy 
raiyats This, implies, it is argued, 
that a person cannot come under two 
of these categories This contention 
is opposed to the decision in Sar - 
bestrar Patra v. MoJwraja Sir Bijoy 
Chand Moliatap (1), where it was held that 
a- raivat. at a fixed rate may become a 
settled raiyat. of the village under sec 20 
and thus acquire a right of occupancy with- 
in the meaning of sec 21 , that the status 
of a ran at at a fixed rate can lie combined 
with that of an occupanev ran at , that the 
higher status would sup isedo so much of 
the lower as might he inconsistent with it, 
and* that either status might be used a h a 
shield so far as it extended There is 
nothing in the decision m Banfudasv Jaqa 
dip N a rain Chowdhury (2), which mili- 
tates against this view We may add that 
a raivat at fixed rate is not created by sec 
50, which merely furnishes a rule of evi- 
dence to enable a pert-on to prove w 7 ith 
facility that lie is a ran at at a fixed rate. 
Wc hold accordingly that the Defendant 
was entitled to the benefit of sec. 50 nnf- 
v\ ithsfcanding'the fact that lie was recorded 
as an occupancy raiyat 
It has finally been urged that sec 115 
debars the Defendant from the benefit of 
sec. 50. This contention is based en- 

(1; 26r,W,V f i5.F, r.34C,h Jfltt'lft*!* 

W Mi, ft, *4 CM, 163(1*9$, 
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tirely on a misapprehension . That sec- 
tion, as lias been pointed out by a Foil 
Bench of this Court m the case of Pirthi 
Chond Lal v Basarat Ah (3), does not 
come into operation until all possible pro- 
ceedings under ('hap. X have been ex- 
hausted. The pioceedmg now before the 
Court is a proceeding under see 105 

As a last resort, we have been piesscd To 
hold that as the leul-ieceipts for twentv 
continuous years have not been produced, 
the presumption under $ec 50 has not 
been established This argument is 
opposed to the decisions m Kattyani 
Dabm v Soonduree Dabea (-1) and Elahee 
Buhsh v. lloopun Tclee (5), which 
were accepted as pood law m <! Satis 
Chandra Biswas \. Yihnadhab Saha lO) 
(decided bv Mookcijoc and Rankin JJ., 
10th August 1922^ If the discontinuous 
receipts produced show that lent has been 
paid at the same late loi the yeais co\eied 
th<ereb\, the Court may, by an application 
of the principle of continuitv, infer that 
there has been no change in the intei veil- 
ing periods, see Secretary of Stair v. 
Upendra (7) We must further remem- 
ber that what has to be established is not 
actual payment of rent but the fact that 
the tenancy * has been held at a certain 
rate Reference may in tins connection 
be made to the decision in Mohimkanta v. 
Priyanath (8) 

The result is that the decree made by 
ilie Special Judge is affnmed and tins ap- 
peal dismissed with costs We assess the 
hearing fee at one gold mohur. 

J. N. R. Appeal dismissed 

18) I, L. E. 87 Cal. 80 : n. c 18 G. W N. 1)49 
<F, B.) r 10091. 

(41 2 W. R. (Atft X Rulings) 60 <1866\ 

(6* 7 W.R. 384 (1867). 

(6) tTarepoi’ted. 

(7) as 0. E*. JT. 886 (843) (1922). 

I. L. E* 49 Gal. 661 : a, c. 86 0. h J, 809 
, (1922 . 
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Dkba Kanta Chat- 
trrjj, Accused, 
Petitioner, 
v. 

Gour Gopal Mukeiui, 
Com plain ant, Opposite 
Party. 

Vmnanr procttlttre Codr (Art V of 189S) y see* 
— A**( **wtf 4 f hun/ hr r.mniinrtl after avamtna* 
Uon-ni-ihha of [now at w»t but Wfore rroas- 

e/inni/tatio/i — li fJnnnutah\iH," Mcatmoj of —"Called 
on for fus d( fo/irt f Meet mttif of 

Il(;ld p*r (UitiAM ( Coming , J., 

contia) — That the provisions of sec. IP? 
of the C n in nod Pioccdure Code are not 
sufficiently complied . with by e ramming 
the auusfd prison tifln the prosecution 
witnesses hate been ( xammcd-m-chief 
but before they have been r ross-e, cammed . 
In all eases, wheihe r additional witnesses 
are eatlcd alter a charge has been framed 
or not , the obligatory examination of the 
accused under see SB! of the Code should 
take plan after all the witnesses for the 
prosecution have been e .rammed and cross- 
crammed and before he is called on for his 
defence 

Per Rvnmn, J — The phrase “ called on 
ffir his defence ” in sec . 342, means th •* 
same thing as the phrase “ called on to 
cntci on lus defence" or similar espres* 
stons in sees. 256 and 28 { ) of the Code 

Tins was a Rule granted ojn the 3th 
March 1923 against the order of the 
Deputy Magistrate of Hughly (Mr S. C. 
Mitra), dated the 15th November 1922, 
which older was on appeal affirmed by the 
Sessions Judge of Hughly (Mr S. C. 
Mulhck) on 10th January 1923. 

On 31st May 1922 one Gourgopjl 
lodged a complaint against the Petitioner 
charging him with hautig called Gour* 

1 #' 


Rankis t , J. 
1923, 

21, M a v, 

«/ 

Bockland, J. 
Cuming, J. 
19^.1, 
19, Apul. 



7*4 


THE CALCUTTA WEEKLY NOTES. 


[ you xxvii. 


IIkba Kinta Chatter ji v. Goub Gopal 

gopal thief f cheat , rogue publicly in ihe 
shop of witness No. 2 and having de- 
famed him tberebv The Petitioner wa-> 
summoned and placed on his trial 
before Mr R C Mdra, Deputy Magis- 
trate of Jfrigldv At the trial pro- 
secution adduced evidence to prove the 
ease After flu' o\animation-m-chief of 
the prosecution witnesses, the Petitioner 
was examined m reference to some alle- 
gation, but no\er after waids was he exa- 
mined again and the Magistrate did not 
examine him at all after the cross-i \a- 
mination of the pro, sedition witnesses 
The Magistrate flamed a charge against 
the Petitioner and convicted him under 
sec 500, T P C , for having made and 
published defamatoiv statements about 
0 oui gopal and sentenced him to pay a fine 
of Rs. 200 On appeal the Sessions Judge 
upheld the aforesaid conviction and sen- 
tence by Ins ordei, dab d 10th July 1923 

The Pule came on for hearing before 
Rockland and Cuming, JJ , who having 
differed, the ease was laid before Rankin, 
J 

Balm* M amnntha Nath Mttkcrjcc and 
Jajnoshu'ar Mazumdar for the Petitionei 

Babu Drbrndra Nath Mondal for the 
Opposite Paity. 

The Judgments of Ri civMNP vm> 
Cuming, JJ , were as follows •— 

Buckmnd, J — The point involved in 
this Rule has come before the Com t re- 
cently on several occasions, and it arises 
upon the inteipretation to be given to sec 
342, Cr P C The complainant and five 
witnesses for the prosecution were exa- 
mined-in-cluof on the 7th July 1922, On 
the 20th July 1922 five othm witnesses for 
the prosecution wore examined-fti*chief 
The accused was then examined und< i 
«ec. 342 On the 7th August a charge was 
framed No further witnesses for the 
prosecution were examined-in-chief, but 


Ml KKRJI 

on that and on subsequent dates the wit- 
nesses for the prosecution were cross-exa- 
mined On the 18th September six wit- 
nesses for the defence were examined 
The question is whethei or not the obli- 
gatory examination of the accused under 
see. 342 of the Ciimuial Procedure Code 
should have taken place alter the witnesses 
for the prosecution had boon* cross-exa- 
mined. 

ft has been submitted to us that inas- 
much as there yvas no examination of the 
accused undei that section after the wit- 
nesses foi the prosecution had been cioss- 
exammed and before lie was called upon to 
enter upon his defence, the provisions of 
the section have not been complied with. 
In point of tact the accused was examined 
aftei t lie witnesses loi the prosecution had 
been exauuned-in-clue f end before ho was 
tailed on for Ins defence Rut the con- 
tention is that the word “ examined M m 
sec 342 includes cross-examination and 
that in consequence the piovisions of the 
section have been contravened. 

W§ have been refen cd generally to re- 
cent decisions of this Court and particu- 
larly to the judgment m Muzahur Alt v. 
Kinq-Empcror (1) in which the learned 
Chief Justice lefemng to the \void$ of the 
section said • “ That must mean after the 
witnesses for the piosecution have been 
examined and after the cioss-examination 
and re-examination, if anv, of such wit- 
nesses, for ordinarily the accused is not 
called on for his defence until the case for 
the prosecution is closed.” I do not 
understand that bv tins it is necessarily 
meant that the word “ examined ” in- 
cludes cross-examination and le-examina- 
lion, if anv Tt . seems to me that 
the decision is based upon broader grounds, 
for a few lines eailier in the judgment I 
find it stated : — “ In my judgment it is 
(1) 27 C, w. K. 99 (1922). 
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clearly indicated m fhat part of the section 
that *the time at which the Court shall 
question the accused generally on the 
case, is, after the prosecution case is com- 
pleted and befoie tlic accused peison is 
( l a)led on for his defence ” 

I agtee with this conclusion and I desire 
to state my icasons with ndotence to the 
piocedure laid clown m Chap ‘21 foi the 
trial of warrant cases Sec 2/52 pi ovules 
foi the examination of the complainant and 
of witnesses for the prosecution in the hist 
instance As regards them it is open to 
the defence to eioss-examme them if tliev 
choose to do so as I hey aie called oi to le- 
serve tin* cross-examination until (lie op- 
poll unity piovided Intel When those 
witnesses have been examined or at an> 
))revious stage of the ca^\ which means 
before tbe> have all born examined, the 
Magisliatc under sec 25 1 n entitled to 
frame a clnnge m wilting against the ac- 
cused The charge is Ihen lead and ex- 
plained to the accused and he is asked to 
plead to it Then, if he does not plead 
guilty or has to be tried, the accused ^ 
given an opportunity of cross-examining 
the witnesses for the piesccution whose 
evidence has already been taken, and after 
those whom he desires to i e-call for that 
purpose have been cross-examined and re- 
examined they aie dischaiged Next the 
evidence of 4 he remaining w itnesses ioi the 
prosecution is taken and after cross-ex 
animation and re-exaimnation they too are 
discharged There the case for the prose- 
cution closes and it is at thaL stage and 
before the accused is called upon to entei 
on his defence w*hich is the next stage 
that the obligatory examination of the ac- 
cused under section 342 should take place. 

There may therefore be cases where all 
the witnesses for the prosecution are ex- 
amined before a charge is framed and 
they arc only eppss-examined thereafter 


Mukerji 

and cases where additional witnesses are 
called foi the prosecution aftei a charge 
has been I mined 

With ngaid to Inals in which such 
additional witnesses aie called for the 
piosccution, in m\ opinion- -which T 
might have to reconsider if the point 
diiectlv a lose foi decision at any further 
tunc— mu h additional witnesses for the 
piosecul ion should he cioss-exammed and 
le-examined one b\ one as they are 
called \s legaids witnesses called 
before a. charge is lianiod an opportunity 
is piovided to them for eioss-exmniuaf ion 
but then* is no such piovision as regal (Is 
flic additional oi lemaining witnesses fur 
the piosccution Failure to observe this 
piocedmo is one souuv of error with re- 
gaid to questioning the pusonoi under 
see 312, Ci Pc Puil if tin* additional 
witnesses Ioi the piosccution are oxamiu- 
cd-m-cliiel, cross examined and re-oxa- 
mmed one b> one then as a. rnaitei of 
coutse it will lotlow that the stage at 
which l lie ( omt shall question the ac- 
cused gcnciallv oh the case will be alter 
the piosecul ion case is complete and be- 
foie Hi f accused is called on for his de- 
fence and no qu< si ion can possibly arise 
as to whefhci the word “examined’* in 
sec 312 docs or does not include the word 
“ cross-examined M 

Tn cases, how c\ei , wlieio no additional 
witnesses me called alter a charge ha a 
been framed, eviors in ihe observance of 
see 'if '2 ate e\ on. more fiequenl As to 
these eases the procedun laid down, even 
if followed with the utmost precision, does 
not lead with the same directness to the 
point of which sight cannot he lost at 
which the obligatory questioning of the 
accused must take place. The reason for 
this is that, if the accused is questioned 
after the witnesses for the prosecution 
have been examined-in-ebief, but before 
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they are cross-examined, and also, of 
course, before lie has been called on fm 
his defence, the terms of the section 
far as they regime lum to be questioned 
"after llm witnesses loi the prosec ut iv » 
have been examined and before he i 
called on Joi his defence " have l>een com 
phed with unless the word '‘examined 
is held to include “ crons-exammed 
But this is not all that the section oa\ 
The words quoted indicate that the ,u 
cased is to be questioned at leak! altei all 
the witnesses foi (ho prosecution law- 
been e\amined-m-eluel , and X know of n<» 
case wheie it has even been argued that 
the section is not contravened if witnesses 
fm the pio&eeution aie < xamined-m-chu I 
after the accused has been examined and 
he is not again oueslioncd before he i- 
culled on lor Ins defence The section 
also provides that the accused shall Ir 1 
questioned "geneiuby mi the ease ” and 
to hold that to question him befoic I he 
witnesses for the pi om mi turn ha\e been 
cross-examined is siillu lent is to lose sight 
of this very important phrase Foi it 
may well be that cucumstances demand- 
ing explanation have boon elicited by ihe 
cross-examination,* and whether that is so 
or not it cannot by anv stietch of language 
be said that to question tlie accused foi 
the puipose of enabling lum to explain 
the examination-in-clnef but to give him 
Ho opportunity to explain any or even 
only a part of the cross-exam mation of the 
witnesses for the prosecution is to question 
lum generally on the case. This reason- 
ing applies equally to cases where addi- 
tional witnesses for the prosecution arc 
called after a charge has been framed but. 
for reasons which I have given its.apph 
cation to such cases should be unneces- 
sary. 

For these reawns I nm of opinion that 
in all cases, whether additional witnesses 


Mukerji, 

are called after a chaiVo has been framed 
or not the obligatory examination of the 
accused under sec. 342 should take place 
after all the witnesses for the prosecution 
have been examined and cross-examined 
and before he is called on for his defence. 

J^cfore I conclude I should say that my 
lodgment is not intended bv such geneial 
obbei vations as I have made to suggest 
that where m Ins discretion the Judge or 
Magistiato iighth peiimts a witness or 
witnesses for the pjoseuiUon to be called 
oj ci oss-e\d mined aftej the accused has 
been called on fm Ins defence a fm tiler 
examination of the accused under this 
section must take place. The section 
only deals with all ohhgutoi \ examination^ 
of the accused before he is called on for Ins 
defence, and should am such question 
a use heiealfei the point will (lien have 
Lo l>e decided. 

In tin judgment tins Rule should be 
made absolute and the oidei ot the tml 
Comt, dated the 15th November 1922, 
should l>e set aside and the trial should be 
i Mimed by the Magistrate iiom that point 
at which the obligatoiy examination under 
m‘c 342 should have taken place 

As my learned biother dissents, the case 
will have to be refoned under sec- 429, 
Or P, C 

Cuming, J ~ [ would discharge this 
Rule The Rule was granted on the 
giound that in the absence of examination 
oi the Petitioner according to the manda- 
tory provisions of sec 342 of the Criminal 
Piocedure Code, the conviction of the 
Petitioner cannot be sustained. From the 
body of the petition it appears that it is 
alleged that the provisions of the section 
w ere not complied with in that the accused 
person was not examined after the cross- 
examination of the prosecution witnesses 
and it would appear from the order-sheet 
that thi# was so. it appears f liat after 
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the examination of the prosecution wit- 
ness m chief the accused was exuiiiumd 
and the prosecution w Uncles were subse- 
quently cross-examined. In my opinion 
and with great respect to the learned 
Judges who decided the ease of M/t?ahnr 
AU v. Kinq-Empcrar (h t his was a suffi- 
cient compliance with the provisions of 
the section. Sec. 342 states “ for the pur- 
pose of enabling the accused to explain 
any circumstances appearing in the evi- 
dence against him, the Court mn\ at anv 
stage of anv enqmn or Inal, wit liout 
previously warning the accused, put such 
questions to him as the Couit considcis 
necessary, and shall, foi the purpose 
aforesaid, question him generally on the 
case after the witnesses foi the prosecu- 
tion have been examined and before he 
is called on for his defence ” As \ read 
the section the expression “examined'* 
means examinatum-in-chu f and does not; 
include eioss-e\ mnnutum oi ie-c\anmi«i- 
tion of tlv prosecution witnesses A 
perusal of the (‘nip will show that the 
(‘ode appatenlh contemplates Ihiee dis- 
tinct stages in the examination of the 
witness -Ids < XiimindtJon, his crosfc-oxu- 
minntion and hi- re-examination, and 
vvlieic the Code, uses rhe expression 
4 * examined' ' in sec 312, it seems to me 
that the Code intended to refer to exa- 
mination and not neeessanlv in ero^s- 
exammation oi lc-exnnnnutmn ; mother 
words, the expression * examined" as 
set out m sec 312 does not include oioss- 
examinatison or re-e\nnmuititpn Mv 
reasons are these Consider for instance 
the sections dealing with the trial of war- 
rant cases, ftec. 252 provides that the 
Magistrate will hear the complainant and 
take all the evidence which may be pro- 
duced in support of the prosecution, 
After taking their evidence the Magistrate 
n\ a7 c. w, n, m <wv 


examines the accused under sec. 253. 
The Magistrate may then either*, discharge 
him or frame a charge The charge 
pallid be fiamed previously at any stage 
under mt {51, bur us soon a* the charge is 
framed the accused is called oil to cro^s- 
examine the witnesses lor the prosecu- 
tion who have already been examined 
They aio then re-examined if necessary 
and discharged The remaining wit- 
nesses I'm the prosecution are then exa- 
mined, ei oss-examined and re-examined; 
the .in used then is called on to enter on 
his defence Set* 257 pi o\ ides for the 
accused i e-ea I ling a nd croas-oxn mining 
prosecution witnesses aMei he has enter- 
ed on Ins defence 

It will he noticed that th n diffeient 
stages, examination, cross-examination and 
ro-exaim nation, may take place at differ- 
ent times The.se sections set out the proce- 
dure to he followed in wairnnt eases and 
after set* 253 which alone provides for the 
examination of the Accused no mention 
whatever is made of such examination. 
No douht the Code contemplate* in certain 
cases huther witnesses for the prosecu- 
tion being examined after the charge and 
reading sec 312 which is in the general 
pro visa, n- for trials, the accused must 
also he examined aftei these witnesses 
have h*en examined m order that he may 
*fxphnn .nothing that may a ppear against 
him m i lieu evidence Now if the object 
of the examination is to allow the accused 
to explain anvthmg which may appear 
agamsi him in the evidence of the prose- 
cution llieie would he no necessity to exa- 
mine him a I lei the cross-examination, for 
the olqect of the cross-examination is, I 
understand , to destroy the evidence for the 
prosecution and in itself to explain away 
facts which might appear against the ac- 
cused. T urn therefore of opinion that the 
r expression “examined “ in sec, 842 refers 
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to tho exammntion-in-ehief of fh^ proseeu- 
tton witnesses and does not include their 
cross-examination or re-examination and 
that therefore m the pieseni ease the 10 - 
qmrements of t lie Code have been complied 
with 

("The ease was heard again Iry TJvnmx, 

F , as the third Judge ] 

Bubu Narnuha Kumar Bo , sv lor Baba s 
Mumnalha Nath Mnhf rjt'e and ’htjncbhu at 
1 lazumdai for the Petition™ 

Bobu Dcbnidra Nath Mon da] for the 
Opposite Party. 

The drnr.MFiNT of Pankin, J , was as 
follows — 

Rankin, J — In this ease the aeegsnl 
person was standing Ins trial in a wairain 
ease on a charge undei see 500 of tie' 
Tndinn Penal Code Mtei the prosecu- 
tion witnesses had been eMiinmed-in-ehi i f, 
the* incused was questioned generally mi 
t lie ease bv the Magistiate Theiealtu 
oin^s-evuminat ion of* the prosecution vvit- 
m?sos took place and the objection no a 
under consideration is this That sec 312 
Criminal Procedure Code was not com- 
plied with as aitei the mwuexaniin.it ion 
of the prosecution witnesses the accused 
was not again examined generally on the 
ease in terms of the section The 11 n w 
taken bv Mr Justice Buckland following 
the decision in Mazahiir 4h v lunci-b'm- 
pt'ror (1) was that in those circumstance- 
the provisions of sec 342 had not been com 
plied with, the requirements of the section 
being that after the witnesses for the pio- 
secaition have been examined in the sense 
that the examination, cross-examination 
and re-examination have concluded, the 
accused is entitled to the advantage ol 
being called upon to explain any matter 
against him Mr Justice Cuming has 
taken the view that upon the wording of 
(1) *7 0. W. V.WUtHl. * 


the section the words “ after tho wit- 
nesses for the prosecution have been ex- 
amined,” do not mean inoie than that the 
witnesses lor the piOHCcntmn have been 
examined-in-chiet 

To begin with m this reference the 
learned Vakil for the complain a t lias 
di.iwn my attention to secs 255. 256 and 
2X9 of tlie ('ode ol Criminal Tioceduiv 
He has contended that the words of see* 
.{12, 1 and before he is called on for his 
defence/' mean the same thing as the c\- 
pus-jon, 1 lie shall he asked whethei he is 
guilty or has any defence to make/’ and 
that they do not mean the same thing as 
1 lie words in sec 256 where it says that 
the accused “ shall then he called upon to 
'niter upon his defence and produce his 
evidence Tn like manner he distingu- 
ishes the language of see 342 from the 
concluding words of sec 289 “ the Court 
shall call upon the accused to enter on his 
defence ” Now, it is quite tme that the 
phrase ” befoie lie is called on for lus de- 
fence/’ is slightly different fiom the 
phrase “called on to enter on his de- 
fence “ but m m> judgment they mean 
exactly the same thing and the reference 
at the end of the first sub-section of see 
312 is to the same point, or to tho same 
matin as is dealt with at the end of the 
fii^t sub-section of sec 256. Bee 255 
deals with pha The question is not 
one ol calling on the accused for Ins 
defence or of entering upon a defence but 
only of ascertaining whether there is any 
defence oi not. If there is a plea of guilty 
it will not be necessary to hoar further evi- 
dence for the prosecution In most cases 
the stage in the case point* d out by the first 
sub-section of sec. 255 vy ill not immediately 
be followed by the accused person entering 
on his defence or being called upon for lus 
defence but w ill be followed by the prose- 
cution proceeding to prove their case, 
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The next point taken is that if on<& 
looks at various sections of the Code, one 
will find that examination , cross-exam i na- 
tion and re-examination arc used in con- 
tradistinction to one another. It is, how- 
ever quite clea? that cxaimnation-in- 
chief, cross-examination and re-exs*mma- 
tion are different sub-species of what is 
called more broadly examination. A 
witness is said to be examined when ibe 
whole process has been completed- I n 
this connection 1 will refer to see. 231 of 
the Code. It seems to me that it is quite 
clear that the word “examined “ is there 
used m the larger *en6e and that it would 
cover cross-examination In the same 
way it seems to me that the fiame of 
sec. 342 must be considered A parti- 
cular stage of the trial is indicated by 
saying “ after the witnesses for the pro- 
secution have been examined and before 
he is called on for his defence “ Does 
that mean that the witnesses for the pro- 
secution have been completely heard and 
finished and the evidence for the defence 
is about to begin or does it mean that the 
witnesses for the prosecution have been 
part heard . . have been examined- 
in-chief and that it anv time during the 
succeeding stages but before the accused 
Is called on to enter on his defence the 
accused is to be oxamined by the Court 
In my judgment l*ie end of sub-sec ( 1 ) of 
sec. 342 indicates a perfectly definite 
stage, namely, after the prosecution case 
is finished and before the defence case is 
begun. It is difficult in a long Code to 
maintain a special meaning for ordimuv 
English words, and in sec. 342 just as in 
sec. 231 the word “examine"' is to be 
taken in my judgment in the ordinary 
English sense in which it covers all kinds 
of .examination including cross-examina- 
tion and re-examination. The language 
of sec. 137 of the Indian Evidence Act 


shows Hie primary meaning of the word 
because it says that the examination of 
a witness shall in some circumstances be 
called examination-in-chief, in others 
cio&s-exnnunation, and in others re-exa- 
mination. 

For these reasons I am of opinion that 
the judgment of Mr. Justice BuckJand 
and the order proposed by him is right 
and the judgment of Mr. Justice Cuim 
ing dissenting from it ought not to be 
upheld I propose m this case to make 
the same order as Mr. Justice Buokland 
proposed to make, namely, to make (he 
Rule absolute, to set aside the order of 
the tnal Court and direct the trial to be 
resumed bv the Magistrate from . ;uvfc 
point at which the examination under 
sec. 342 should have taken place. 

N G 

PRIVY COUNCIL. 

[Appeal from Bengal.] 

Lord Puillimorb. Mahomed Solai- 

8ir John Er os. # man, Appellant, 
Sir L\wrknce Jenkins t% 

Lord Salvesen. Komar Birendra 

1922, Chandra Singh, 

Heaid, 0. November. since deceased, 

Judgment, and ors., 

28, November. Respondents. 

L 'rtdr/uti Act (I of 1 3 ‘2 ). nee ill tut. (e) and 

(f) —Salr of estate for arrears of rerentui— Account* 
kept w tfu Collect ot ate — Presit mptiuw that they arc 
coi red — liecen tie Sale Act (XI of 1859 ) % sea. 87, 
jth Harden,' “ well*C meaning of ^ All 

important points in mue to be decided by Court# 
Mow to avoid temaad. 

I nder s tci.Jld , ll/us, (e) and (fi of the 
Imlmn Evidence Wf, the Cfonrt is 
ttilcd to presume that the accounts of 
arrears due w respect of a revenue-paying 
estate tept by a clerk in the Collector's 
office under the super p mo h of the Collector 
were correctly kept until the contrary 
is proved. 

95 ’ 
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"Gardens" m the fourth exception to 
sec. 37 of Act XI of 1859 must mean 
permanent gardens, and very shallow arid 
small wells are not covered by that excep- 
tion. 

The desirability, w appealable eases, of 
the Courts *n India pronouncing their 
opinion*, as far as may be practicable, 
on all important points in order to 
enable the Judicial Committee to dispose 
of the case finally and thus avoid a re- 
mand, adverted lo. 

Tara Kant Bannkrjee ». Pudpu 
Money Dos see (2) referred to 
These were consolidated appeals from two 
decrees, dated the 25th May 1920 of tlv* 
High Court of Calcutta, reversing two de- 
crees, dated the 31st January 1918 of the 
Subordinate Judge of the 24-Parganahs. 

The properties which were the subject- 
matter of these decrees were purchased 
by the Appellant at an auction sale held 
for arrears of revenue, and the present 
suita were instituted by him to eject (he 
Respondents from their under-tenures. 

The facts of the case are fully set out 
in the judgment of their Lordships. 

Sir G. Lowndes, K. C. and Mr. Dube 
tor the Appellant. — The jamma tor the 
Bengali year was due at the latest in 
April 1914, and the evidence shows that 
that was the time when revenue dues 
were collected. 

The decision in Hap Buksh Elaht v. 
Durian Chandra Kar (1) was based on the 
evidence in that case. The question 
turns on the terms of the kabuliyat not 
on the date on which it is executed. 

Mr. Kenworthy Brown (with him Mr 
DeGmyther , K. V.) for the Respon- 
dents. — The High Court have put the 
Hi urn, as i, a. m : *. c. i. u b. sv r*i. 

•il , te C. W. N. 843 (Wit). 

IS, » W. B. r. 0. n»j 10 M. I. A. 4!fo, 4*» 

visesi. 
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natural construction on the kabuliyat 
according to which rent became due on 
the date of the document, i.e. , November 
10th, so tbat at the date of sale there 
were no arrears of revenue for which the 
property could be sold. 

Mr. Wallach for other Respondents. • 

Sir Geo Lowndes, K. C , replied. 

Their Lordships' Judgment was deli- 
vered by 

Sir John Edge. — These are two eon- 
Holidakd appeals from two decrees, dated 
the 25th May 1920, of the High ' Court 
at Calcutta, which reversed two decrees, 
dated the 31st January 1918, of the Sub- 
ordinate .Judge (Second Court) of the 
24-Parganahs. The decrees from which 
these consolidated appeals have been 
brought were respectively made m suits 
numbered 19 and 20 of 1917. In each of 
these suits the presont Appellant was the 
Plaintiff, and some of the present Res- 
pondents were the Defendants m one of 
the suits and others of the present Res- 
pondents were the Defendants in the 
other ot the suits. The suits were tiled 
together, as were the appeals to the High 
Com t The suits aie suits hv an auction- 
purchaser under Act XI of 1859 of lands 
for ejectment of under-tenants and 
for mesne profits. 

The lands to which the suits relate are 
situate within the Collectora-te of the 
24-Parganahs, a permanently settled Dis- 
trict of Bengal, to which Act XI of 1869 
applies. On the 14 th April 1915, the 
Collector of the District issued notice and 
proclamation under Act XI of 1869 that 
the holding number 20 A, which is tho 
land now in question, would be sold under 
Act XI of 1859 for the realization of 
Its. 6, 10 annas and 6 pies revenue in 
arrears from the year 1320 B 8. Tlte 
holding wgs Bold by auction on the I?th 
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May 1915, and was purchased by the 
Plaintiff, who subsequently received a 
sale certificate. The Government revenue 
for an arrear of which the holding was 
sold was the revenue for 1320 B. S. The 
Defendants were at the date of the auc- 
tion sale under-tenants of lands m the 
holding sold, and the Plaintiff claims to 
be entitled to eject them. 

The plaint and the written statement 
of Kumar Birendra Chandra Singh, a De- 
fendant in suit No. 19 «of 1917, and the 
plaint and written statement in suit 
No. 20 of 1917, are in the printed record. 

In his plaint the Plaintiff alleged that 
the Collector of the District, on the 17tli 
May 1915, put the holding No. 20A up 
for rfale bv auction under the provisions 
of Act XI of 1859 for arreais of the Gov- 
ernment revenue, and that he (the Plain- 
tiff), having purchased it at the sale, and 
having obtained the sale certificate, had, 
under see. 37 of Act XI of 1859, acquired 
it free of all encumbrances and had be- 
come entitled to annul all the subordinate 
rights, and to recover Mias possession of 
the holding by ejecting the tenants hold- 
ing any subordinate light, and claimed a 
decree for ejectment and mesne profits. 
•The defence, so far as it is now material, 
was that there was no arrear of the Gov- 
ernment revenue to recover which the 
Collector was entitled to sell the holding, 
and that in any case the Defendants were 
within the exceptions of sec. 12 of Bengal 
A!ct VII of 1868; that sec. 37 of Act XI 
of 1859 did not apply ; and that the Plain- 
tiff was not entitled bo eject the Defend- 
ants. The Subordinate Judge fixed five 
issues, of which issues (2) and (3), are now 
alone material, Issue (2) was as fol- 
lows: “Is the sale valid and operative, 
and has the Plaintiff acquired any title 
under the same by his purchase?” Issue 
(8) -was : — “ Are the under-tenancies of 


Chandra Singh. 

the Defendants protected under sec. 12 of 
Act VII of 1868, and whether they cau 
be annulled?” Their Lordships will 
later have some observation to make as 

to issue (3). 

The Subordinate Judge found that them 
was an arrear of the Government revenue 
of Rs 0, 10 annas 5 pies for 1320 B. 8., 
which entitled the Collector to sell the 
estate and that the sale was good, and tha# 
the Detendants were not within’ the ex- 
ceptions of sec. 12 of Bengal Act VII of 
1868, and he gave to Plaintiff a decree for 
jxisseMKon and mesne profits in each suit. 
From these decrees the Defendants in 
each suit appealed to the High Court. In 
the Memorandum of Appeal to the High 
Coutt in suit No. 19 of 1917, the 3rd 
ground of appeal was — “ That the Court 
below should have held that there vere 
no a nears due for which the sale could be 
held ” The 17t,h ground of appeal was — 
“ That the Court below ought to have 
held that the tenure of this Defendant 
has been existing from the time of the 
Permanent. Settlement, ” and the 20th 
ground ot appeal was — “ That at any rate 
the Court below should have held that- 
the tenure of this Defendant is protected 
under the provisions of sec. 12 of Act VII 
•f I860 (1868).” In the Memorandum of 
Appeal in suit No. 20 of 1917, the 4tU, 
10th and 14th giounda of appeal were the 
same as the 3rd, 17th and 20th grounds 
of appeal in suit No. 19 of 1917. The 
High Court on .appeal found that them 
was no arrear of the Government revenue' 
which entitled the Collector to sell the 
estate and by its decrees dismissed the 
suits. From these decrees of {be High 
Court these consolidated appeal* have 
been brought. ' '• 

", The first iBsue which their Lordships 
have to consider is— Was there an arrear 
of the Government revenue for 1320 B. 9. 
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which entitled the Collector to sell the 
estate? That ns an issue which depends 
upon the evidence in these suits and not 
upon the decision of the Board on the 
tacts as found b\ tlie Boaid in Hay 
liuh'Jth lilahi v. hut In v Chandra Kar (lb 
as the I luff h Court apparently thought it 
did 

There was no evidence as to when the 
holding, of which the estate sold b\ ihe 
Collector in 191 ft formed part, was grant- 
ed, but there is evidence that one Sved 
Abdul Ah, who had purchased the holding 
No. 20-1 in jNlauza I'aikpaia trom Hiniiah 
Dellorus Baim Hog uni on the L7th day of 
Bhadra 1269 B S , appointed on the I jib 
September 1862, Mokhtais to apply on 
his behalf to the ie\emu* anti ion Les tui 
mutation of names m his favour, and that 
on JOth November 1862, lie gave to the 
Deputy Collector the following acknow- 
ledgment of having received a pottah ~ - 
<l Holding No 21-1 - Bounded as on the 
map and on the pottah 

“ I, Syed Abdul Alt, do hereby aeknow 
ledge to ha\e leceived a pottah for (17-5-4-2) 
of ground found by survey to be contained 
in the aboVe Holding and assessed at the 
lent of Companv’s Rs 20-12-4 per annum 
and 1 give this document as my kabuhvat, 
consenting to pay the above annual junirna 
Dated the 10th day of November 1862 
“ Svfd Abdul Ah 

• “ Through the pen of 

4 * Bipkapvs Bosk, 

< “ Mokhtm ” 

The pottah was evidence oi hw title lo 
possession In exchange; for the pot tali 
Syed Abdul Ah gave to the Deputy 
(ViMectoi on the 10th November J>t52, a 
kabuliyat which so tar as is material w rs 
jpsu follow* : — 

Holding N<> 20-L- Boundaries IM* shown 
on the pottah and map 

il This deed of kabuliyat is executed h\ 
fjyed* Abdul AH to the following effect * - 
" " ,r m L fi. fttt t. A. 177 : *. c» T. B. C«1 

©an, to o* w. n. m tmfa 


'* That I have got a permanent inouraai 
pottah in respect of lands measuring 17 
bighas 5 cottahs 4 chattaks and 10 gundahp 
the par ticulars of which are stated above, 
acknowledging as yearly rent thereof at 
Company's Its 20-12 annas 4 pies I shall 
pay the rent year by year Accordingly on 
receiving a pottah I execute this kabuliyat 
I’rnis The 10th November 1BG2 ” 

Vpparentlv, Syed Abdul All held dnect 
fiom the Clown and not as an under-ten- 
ant. hut whether his holding was recog- 
nised In the (io\einmont an an “estate " 
then Lordships do not know Admitted- 
lv u nd obviously the holding of Syed Abdul 
\li of 1862 was subsequently partitioned 
and alter that partition the yearly revenue 
of the partitioned pa it which was sold by 
the Collectoi was Its 6, U) annas, 5 pies' 
By sec. 2 of Act XI of 18S9, it is enact- 
■ il that 

1 If the whole or a portion of a Kist or 
instalment of any month of the era, accord- 
ing to which ihe settlement and Kistbundee 
iri any Mahal have been regulated, be un- 
paid on the first of the following month of 
such era, the sum so remaining unpaid shall 
be considered an arrear of revenue.*' 

By sec 8 of that Act it is enacted so 
I a i as is material at, follows — 

1 ‘ Cpon the promulgation of tins Act, the 
Hoard of Revenue at Calcutta shall deter- 
mine upon what dates all arrears of revenue 4 
and all demands which bv the Regulations 
and Acts in force are directed to be realized 
m the same manner as arreais of revenue, 
shall be paid up in each district under their 
jurisdiction, in default of which payment the 
estates in arrear m those districts, except 
as hereinafter provided, shall be sold at 
public auction to the highest bidder 

According to the notification of the 
Hoatd of Revenue, in force at the date 
of the sale here in question, the 28th dune 
191 i was the dav when the arrears of 
revenue which had become due for 1820 
B. 8. should be paid 
The kabuliyat given by Syed Abdul Ali 
in 1862 does not expressly state wjben 
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yearly revenue should l>e paid, Tim 
learned Subordinate Judge came to the 
conclusion that the letting was lot ibe 
Bengali year, and having regard to Act 
XI of 1859 and the notification of the 
Boaid of Revenue which was applicable 
at the time of the sale, he found that une 
year’s revenue, Rh 6, 10 annas md 5 
pies, was due on the 1st Mav 1914 and 
was in arrear on the 17th May 1915. and 
that the sale was consequently a valid 
sale 

The learned Judges ot the High Court 
construed Sved Abdul All's habuUyat ot 
186*2 as a letting by which the vearl> lent 
should be payable not at the end ot the 
Bengali year hut on the 10th Xo\ ember 
during the tenunev, and finding that in 
that view of the case there was no le ve- 
nue m arrear at the date of the sale, for 
winch the estates could be sold, they held 
that the sale was invalid and dismissed the 
suits 

In their Lordship** opinion the learned 
Judges of the High Court nusconstiued 
the habnliyat ot 186*2 in holding that by »t 
the letting was a >eiulv letting lrom the 
10th ot Novembet and not tor the Bengali 
year, and incorrect U found that at the date 
ot the sale there was no arreat of revenue 
tor which the'Collector could sell the estate. 
The 10th Novembei 1862 was merely the 
date when Sved Abdul All signed 
the habuUyat , he had, m Septem- 
ber 1862, taken over a then exist- 
ing tenancy ot the estate. It ap- 
pears from the accounts in the Collec- 
tor’s office that the tenanev was tor the 
I^ngah year. Although the accounts re- 
lating to this estate which were kept m the 
Collectors office may not be in some 
matteis ea-silv understood by those who are 
not familiar with the system of keeping 
accounts in Collectors’ offices in that part 
of India, it has not been proved that they 


Cmxmu 

wwe not correctly kept by the native clerk 
m the office, w ho was under the supervision 
of the Collector who would understand 
what those account* showed, and their 
Lordships arc entitled to presume, and do 
presume, undei sec. 114. Illustrations (e) 
and (]), o! the Indian Evidence Act of 
1872, that, they were eoirectl\ kept, and 
that then* was a (iov eminent xe venue of 
Rs 6. 10 annas and 5 pies m arrear for 
1320 B S # to realize which the estate 
might h.ive^heen, and was, in tact, sold 
on the 17th Mav 1915, bv the Collector, 

Theie i emu ins to be considered the issue 
as to w bethel the Defendants vveieor worn 
not pioteeted by the exceptions of sec. 37 
of Act XI oi 1859, oi by the exceptions of 
sec J2 ol Bengal Act VJI of 1868. 

The learned Subordinate Judge consi- 
dered all the evidence in an\ wav relating 
to the tenure ot the Defendants, and he 
lound that none ol those under-tenured 
was shown to liavt* ousted at the 
tune ol the IVimancnt Settlement, 
and that none of the Deiendantn was 
within the iomth exception of sec. 
1*2 ol Bengal Act VII ot 1868. With 
those findings then Loidships agree. It 
mav, however, possibly be, as the Plain- 
tiff’s ou^e in his plaint apparently waa, that 
this w as the ease ol a sale ot an estate 
uhdei Vet XI of 1859 and not oi a tenure 
not being an estate undei sec 1 1 of Bengal 
Act VII ot 1868, and consequently that 
the exceptions to be considered were the 
exceptions oi see 37 of Act XI oi 1859 
and not the exceptions of sec. 12 of Bengal 
Act VII of 1868. That question has not 
been considered bv either of the Courts 
below, and on the evidence before then* 
Ijordships thev are unable to decide it* In 
these consolidated appeals, however, the 
question a« to whether the Defendants 
were within the exceptions of sec* 37 of 
Act XI of 1859 oi were within the except 
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tlonsof sec 1*2 of Bengal Act VII of 1808. 
\h not substantially material, a» it has not 
been proved that the third exception ol 
sec 37 of Act XI ot 1859 or the third ex- 
ception of sec 12 ol Bengal Act VI I of 
1868 applies to the Defendants or to any ol 
them, and the wording ol the fourth ex- 
ception of sec 37 of Act XT of 1859 and of 
the fourth exception ol sec 12 of Bengal 
A< t VIT of 1868 arc tor present purposes 
practically the same, as it is not suggested 
t hat in anv of these under-tenancies mines 
have been sunk, and t lie gardens ot the 
fourth exception of sec 37 of Act XI ot 
1859 must mean permanent gardens. 
There was some evidence that there .weie 
wells on the lands, but they seem to ha\e 
been very shallow and small wells, and not 
such wells as weie meant by the fourth 
exception, and it lias not been sug- 
gested that tins exception would ap- 
ply to them The Subordinate Judge 
did not refer to the evidence of Bai|u 
Nunta, who said that on one of these under- 
tenancies there w as a two-storied ptuea 
house Probably the Subordinate Judge 
thought that that witness's evidence was 
not worth considering In their Lord- 
ships 1 opinion it was worthless No one 
else said that there was a pueca two-storied 
house on any of the holdings, and the wit- 
ness, when he gave his evidence, was about 
80 vears of age and had been blind foi 10 
years 

Before concluding tins judgment, tbeir 
Lordships must allude to the fact that the 
learned Judges of the H«gh Court, before 
whom the appeal to their Court was heard, 
did not express any opinion as to whether 
the Defendants or any of them were pro- 
tected from ejectment bv anv of flhe ex- 
ceptions of sec. 37 of Act XI of 1859, or of 
sec 12, Bengal Act VII of 1868. The 
issue on that subject was before them and 
thev should have considered it and found 
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u)>on it Their Lordships will quote for 
the information of those learned Judges 
what Lord Justice Turner, in delivering 
the judgment of the Board rn Tara Kant 
Raimerjee v Puddo Moisey Dossee (2j f 
said as to the duty of High Couii Judges 
to pronounce their opinions on all import- 
ant issues m caves before them. The Lord 
Justice said * — 

The cause has not been decided ia 
either Court on the principal point — whether 
the lands formed part of the jnfr tenure or 
of the Talool Then Lordships are un- 
fortunately unable to decide this appeal 
finally by reason of this defect The Courts 
below, in appealable cases, by forbearing 
from deciding on all the issues joined, not 
infrequently oblige this Committee to recom- 
mend that a cause be remanded which might 
otherwise be finally decided on appeal This 
is certainly a serious evil to the parties liti- 
gant, as it may involve the expense of & 
second appeal as well as that of another 
hearing below It is much to be desired, 
therefore, that in appealable cases the 
Courts below, should, as far as may be prac- 
ticable. pronounce their opinions on all the 
important points ” 

Their Loidships will humbly advise Ilia 
Majesty that these consolidated appeals 
should he allowed with costs, the decrees 
of the High Court should be set aside with 
costs and the decrees of the Subordinate 
Judge should be restored 

Solicitors Messrs Watkins d Hunter 
tor the Appellant. 

Solicitors . Messrs T L Wilsort d Co. 
tor Kumar Birendra Ch Singh. 

Solicitors : Messrs Pugh d Co. for M. 
X Mulliek. 

G DM * 

(2) ft W. R. P. C. 03 1 10 If. I. A 470, 488 

(I860 . 
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[CIVIL APPELLATE JURISDICTION.] 
Appeal prom Original Civil 
Jurisdiction 
No. II of 1923. 

Lucs ban Cbunder 
Dsr, Purchaser, 
Appellant, 
v. 

|Sh. Nikunjamoni Dassi 
and ors . Plaintiffs, 
Respondents. 

Ct ril Procedure Code (Act V of 1908), Oi. 22, 
r. 10 — Settlement of suit — Terms oj settlement filed 
in Court , but no decree drawn up, t whether suit is 
pending and whethei put chaser of Plaintiff s interest 
in suit may be substituted as Plaint if . 

Where m a suit, terms of settle mewl 
between the partic * had been filed in Court , 
but no decree teas drawn up in accordance 
therewith and a stranger to the suit, 
who hud bought the interest of the 
Plaintiff before the terms of settle- 
ment were filed in Court applied to he 
substituted as the Plaintiff in the suit 

field — That as the decree had not been 
drawn up the suit was pending at the tunc 
the application was made. 

Jotindr \ Mohvn Tagore p Bujo\ 
('HAND Mahatab <1> and Madanesw aii 
Singh v. Mohamaaa Pros ad Singh (2) re- 
ferred to 

SCKIIT PhoNOGRAI’HA’ t'O I OrHGG (")>, 
King v. Davenport (G> and Metcalkk <j. 
British Tea Assomno.\ (7) distin- 
guished,. 

Held also — That an applicant who in- 
vokes the aid of r W, Or 22, C P. C. is 
not entitled as a matter of right to an 
ordep m his favour, rrqardless of delay cr 
laches and the Court has undoubted- 

(1) I. L B. 32 Cal. 488 (1804). 

'21 ISC, L.J. 487(1911 ». 

(6) 68 L. J. Oh. 400 11890/. 

(6; 4 Q. B. D. 402 (1878). 

(7) 48 &. T. B«[h 81 (Ittl.V 


ly a disi ritum, m the matter which must, 
be judicially v.t erased 

\ erraiuohav a Keddi r. Scbba Rkddi 

(3) and A imi Begam p. Akbahi Kiianum 

(4) referred to. 

Held, on the lads of (lie ease — That to 
avoid m all i pin n g of litigation tf ic pur- 
chaser should be substituted as the- Plain- 
tiff m the suit so that the bona tides of the 
settlement ought be investigated 

Tln h w.ik .in appeal pielcried against 
(lie judgment of Cremes, J . deliveied on 
the 1th d,i\ «| diinn.ov 1023 

Tlie Plaintiffs filed m this Court a 
suit for pa i tit ion with respect to (heir 
one-third sliaie in pieimses No 5-2, Gour 
Chaiuu Dev h Lane (being Suit No 1305 
of 1014) w heiein Smniiti Kadonibuu Uassi 
and ot he is weie Plaintiffs and Srimafi 
I leninionv Dassi and otlieis were Defend- 
ants. In the s.nd .suit pursuant to a 
deciee dated the — tSt li day of No\ ember 
101b tlie Peg ist i at ol # tlns Court was 
directed to sell premises No. 5-2, Gour 
thaian Be) s Lane winch was the, sub- 
ject-matter ol paitition and on the 22nd 
Novembei 1010 the Legist rai sold the 
said premises, and one Lakshinan ('bun- 
der Dev purchased tlie same at the price 
of Its lr.no The premises No. 5-2, 
Dour ( liaian Dev's Lane, were bound- 
ed on (lie run lit b\ premises No. G, 
Giout- ( 'liar an Dev s Lane, on the 
south parrlv bv a ditch and partly 
bv pieimses No. 5. Goiu Charan Dey's 
Dane, on the east bv pieimses No. fi, 
Gour Chaidu Dev's Lane, on the wedt 
partly by premises No. 5, Gour Charan 
Dey’s Lane, and partly by No. 5-1, Gour 
Charan Dev s Lane and partly by 
Gour Charan Dey ’s Lane itself. The 
said premises No. 5-2, Gour Charan 
Dey's Lane included among others .a 

18 ) I. L. B. 48 Mad. 87 (1819), 

14) J. L, B. <7 All. *98 (19161. 


Mookerjee, J. 
Rankin, J. 

1923, 

8 , May. 
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TVK)in on 1 ho first flout situated above 
a room appci taming to and forming 
pait of premise* No 5. (tour Charm) 
De\s Lane and on the western side ot 
No 5-L Cioiu Charan De> s Lane 
Tin* Defendant^ Now 1 and 2, Bubal 
Chand De\ and Baku Chand De\, weie 
the on nets ot No ft, Lour Charan Dev’s 
Ijane ovei a jxiatum ot winch the uloie- 
said first flooi room appertaining to No 
5.0, (; OUl ( La i o n Dev’s Lane was situated 
The pu>ent Knit No 1309 ot 1914 was 
instituted the Plaintiffs against the 

Defendants lor a declaration that the 
at on* Haul tint flooi room belonged 
to the Plaintiffs and the Defendants 
Nos 3 to 8 lointh, that tlie said 
room was entitled to support b\ the 
ground floor loom of the Defendants 
Nos. 1 and 2, that the Plaintiffs were on 
titled to i e paO' the walls, ceilings ot the 
said giound floor and to do all tilings 
necessary and piMpei to maintain the said 
ground flooi room m a fit condition to 
aupport the said first flooi room, and 
pun mg that the Defendants Non 1 and 
2 might be icstiamed iiom inteiteiing 
with the PlamtitK light to icpan the 
aoul suppoit and trom further damaging 
and injunng tin* supjxirt ot the lust 
floor loom and Ls *2,000 was claimed 
by \\a\ of damages foi the injury alicad\ 
done In this Milt the Plaintiffs and 
the Defendants enteied into a settlement 
on the 2nd Deeembci 1919 which teims of 
settlement were filed on the 10th \pril 
1922 but no decide was drawn up 
B\ the said settlement the Plain- 
tiffs agreed to abandon all rights of use 
and occupation of the first floor room and 
also the right of access to that room 
through premises No. 5-2, Gour Charan 
Dev’s Lane and allowed the Defendants 
Nos. 1 and 2 to close up the opening in 
No 5-2, Gour Charan Dev’s Lane lead- 


ing into the aforesaid first floor room bv 
building a wall on their own land for a 
sum of Rs (>5U only The Petitioner 
< Appellant), Lakshnn Chunder Dey, pur- 
chaser aforesaid at the Registrar a 
sale, applied on these facts that he might 
be substituted us the Plaintiff in this suit 
Greaves, J., dismissed the application and 
the purchaser appealed 

The JiiKiMFAr of Ghk.wus, J , was as 
follows — 

CrRKWKS, ,1 — This is an application 
by one Lakshan Chunder De\ , under cir- 
cumstances which I shall state* to be sub- 
stituted at> Plaintiff m this suit No 1 309 
of 1914 The suit was commenced by 
Snmati Nikuiijamoni Dassi and others 
to establish a right in respect of a room 
which had been built over the porcli of a 
certain house While that suit was still 
pending, another suit No. 1305 of 1914, 
which was a suit toi partition of the pro- 
perty to winch the poich loom was said 
to belong, was decreed and the Commis- 
sioner ot jxutition finding that the pro- 
pet t\ could not adequately he partitioned, 
the piopeitv w*as sold and was purchased 
b\ Lakslum C hunder De> on the 28th 
November 1919 There is no doubt, that 
on that date the mteiest, whatever it wus 
m the cause of action in mu t No. 1-109 of 
1911, would pass to Lakshan Chunder 
Dej Komi* few da vs aftei the sale, 
nairieh , on the 2nd of December 1919, 
terms were armed at bv the parties in 
Miit No 1309 of 1914 By those terms a 
sum of money was paid to the Plaintiffs 
and certain terms were drawn up which 
are Ex B to the petition herein. Thev 
provided for the withdrawal of the suit and 
tor the recording of the terms in Court, 
and that the Plaintiff’s right of use and 
occupation of the porch room should cease 
and that the. Defendants should be en- 
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titled to close ii|> the opening h\ a wall on 
their land it thcw chose to do so 1 am 
told that this wall has in fact been built 

Although the toirns were tiled m 
December 1910 tlie ordci was not in tact 
drawn up but on the 10th hVbniaix 10*22 
the yiresent applicant piovidrd the neces- 
sary stamp foi having the oid i (hawn 
up It is utulei these circumstance's that 
the application is made to me under the 
piovision o! Oi 22, r 10, to )ia\c (he ap- 
plicant added as a- parly yi what is said 
is still a (Hording suit 

The application is opposed b\ the De- 
fendants m suit No 1300 of 101 t who 
say that the suit is no longer a pending 
suit, the terms having been earned out 
and thev fuithei say , winch of couisc is 
the fact, that if the Defendant is light in 
his contention he is not affected l>\ these 
terms but that he can gel the consent 
terms set aside in appropriate pn eeedings 
and pursue what iemed\ lit' isentdhd to 
m respect ol the leliel el.nmed in suit 
No. 1309 of 1914 t think iu\m»II, not- 
withstanding the argument addressed* hr 
me, that the suit rs no longer a pending 
suit. The terms weie aimed at and filed 
and the actual order drawn and 1 tlnmc 
that tire mere fact that the ordei was not 
m respect of the ichel claimed m suit 
still a pending suit Even if l am wrong 
in this view, I do not think that in the 
exercise of my discretion at this tune l 
ought to make the order that T am asked 
to make. 

A letter has been read to me dated the 
17th December 1919 from which it is 
clear that on that date the present applr 
cant had notice of what had been done, 
and if he had any remedy at that time it 
was surely his duty to have pursued that 
remedy diligently and not to have waited 
for 3 years as he has done befoie asking 
to be made a party to the suit. Under 


these ciicunistjnccs I do not. think that 
T ought to exercise niv discretion under 
Or. 22, r It) in Ins i.rvom Consequently 
the apple o t ion huh d misi hr dismissed 
with costs 

No 7> P Miift'i and Mi • I P lh\ nt 

for the \ppellant 

Ur S A ('IhihtabHill if and Ur fl, N. 
With / h>r 1 lit* iu spondtmhs 

The JtiHfcMCNr m* mu Porirr was 
follows . 

Tins is an appeal from an order of dis- 
missal made l>\ Mr Justice Orea\es on 
an application under Or 22, r 10, P P C- 

r riic Plaintiffs sutal the Defendants for 
a deckiiatmn oi then right to a room 
which had been built o\ei the poich ot 
anothea house r rhe right, title and in- 
terest < i the Plamtifls were sold on the 
22nd Nmembei 1919 On (he 4th Decern 
her* 1919 lei ms ot sett lenumt between the 
Pl.untrtls and the Defendants weje inti- 
mated to the Point and the Inllowm; 
older w as l her eupnn made “ Mi Mitter 
states that tins has been settler! He 
puts m temih of settlement Lei decree 
be made m terms of settlement signed and 
put in hv Pommel ” The sale in favour 
of jdie Appellant was duly confirmed and 
the sale certificate w*as gi anted to lnm on 
the 1 4 tli June 1920 On th< Dl Decem- 
ber 1922, he made the present application 
for leave to be added as a party Plaint ill 
Mr. Justice (1 reaves dismissed the appli- 
cation on the 4th January 1923. 

Two reasons have been aligned in sup- 
port of the order, namely, fins!,, that it 
the time the application was made there 
was no suit pending and, secondly, that 
there was such delay on the p*ut of the 
Petitioner as would justify a dismissal of 
the application under Or. 22. t 10 P IP 
C, 


96 
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As* regaids Iho first point, it Jins been 
meed Unit ns the duiec lincl not been 
iliawn up, tlie sml was not vet dead: 
Jotnuha Mohan Tnqntc \ Brjoy ('hand 
Maltafab < \) ami Madams war Sm<fh \ 
Mohamaya P round Smqh (2) Tn the fir 2 ! 
ease, it was mled that a suit for paititinn 
must he icgmded as a pending smt till the 
final donee had boon drawn n|> and 
signed Tn the second ease, it was ruled 
that a suit must bo (banned to be pend 
mg so long as if is possible to make an 
order llieioin lolalmg lo the subject- 
matier of I he litigation Wo me of opi- 
nion that the suit could not hr deemed (o 
bo dead at the time "hen the application 
was inn do 

As icgaxls the second point, it has boon 
aiguod voiv ioieiblv that thoic was such 
delay on flu* pail of the IVhtionoi tha* 
the ('out I could justl\ 1 el use tin* applica- 
tion. An appluant who imokes the aid 
of r 10 of Ot 2 2 in not entitled as a 
ii attoi of light to an older in lus fa\om , 
icgaidless oj dela\ oi holies The Couit 
undoubtodU has a discretion m the 
matter, which must h< imliciallv e\ci- 
eised ; Ycaara<ihava Pcddi v. Subbi 
Pcddi (3) and Afzal Bcyarn v A hint* 
Khunum (4). At the same time, we ean- 
not ovoilook the fact that though Ihoio 
has been delay on the part of the IV ti- 
taoner, there lias be(*n 0 (pial delay on the 
pint of las opponent which has rendeicd 
passible the application under r 10 of Or 
22; fm some unexplained icason, tiic 
Ida in tiff lias not taken steps to Have the 
decree diawn up vet, though the <»nh*i 
was made on the 4th December 1919. We 
ate not pieced hv the decision in S<npt 

<11 T P R 32 Cal 43 1 1 1904* 

(21 18 0, L J 487 (191 1 ' 

«». I. L. R. 43 Mad, 37 Am), 

(41 I. h R. 87 All. 326 (191*1* 


Phonooraphy Co v Crcqq (7>). which 
was cited on behalf of the Respondent 
That was a case where a suit would auto- 
maticalh stand dismissed nil the failure of 
the pai lies to comply w T ith the directions 
given hv f he Court It was ruled that no 
application could he made as there was 
no pending suit Similar obsei vationg 
apph to Knuf v Thucnport (0) and Met- 
calf? v British Tea Association (7b 
Here, as we ha\o stated, tire suit must 
be deemed pending as the final decree had 
not been diawn up and signal 

We lone anxiously consideied whclher, 
by i canon of the delay on the pait ol tin* 
Petitioner, we should decline to mter- 
feie wnli the ordei made hv "Mr .fust ice 
Gu\i\<^ We luue conn* to the conclusion 
that m \ lew of tlu* eiienmsf ances abnu! 
to he m(*ntioned that oidci should be \aca- 
ted Sn P (' Mitlci who has appealed 
on )>t*ha 1 1 of the Appellant has mged that 
t lie nnl\ lesull of the disniis-al ot the ap- 
plication will he that tlieie will he an- 
other suit and piolrihlv a piolraoted liti- 
gation On the ether hand, if the Peti- 
tionei is allow(*d to intei w ne under Oi 
22, r 10 lie may he able to prove that 
the settlement leported to the Couit on 
the 4th December 1919 w as not bond fide 
and that this will he the basis of his 
attack on the consent older We are oi 
opinion that this is a matter which ma\ 
comemcntly he imestigated m the pre- 
sent proceeding, so as to avoid multipli- 
city of litigation 

The result is that this appeal is allow- 
ed and the ordei made by Mr. Justice 
Greaves set aside We grant the appli- 
cation under Oi. 22, r 10 of the Code. 
But in ucw of the delay on the part of 

15) 59 L J Ch. 406 (1890). 

M 4 Q B. D 402 v l«79t. 

(7) 46 U T. Pep 31 <16$!)» 
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the Petitioner in making the application 
under Or. 22, r. 10, we direct that each 
paity do pay Ins own costs both of this ap- 
peal and of the healing before Mr Justice 
Greaves. 

Mr. R Ij Dutt , Solicit oi tor the Ap- 
pellant 

Messrs N C. Bmal and Pync, Solici- 
tors foi the Respondents 

P K C. 

[CIVIL APPELLATE JURISDICTION.] 
ArPEAL FROM APPELLATE DECREE 

No. 685 of 1921 
Walmslby, J. 

B. B. Ghose, J. Roshanali and anr., 
192J, Defendants, Appellants, 

Heard, 27 and ► v, 

28, March. Chandra Mohan Das, 
Judgment, Plaintiff, Respondent 

28, March. , 

Bengal Tenancy Act (VI 1 1 of lSS5) y sec. (2), 
before amendment by K U A. Act 1 of 190? 
— Co-skater landloid pin chasing non-t'anb/eiabO* 
occupancy /adding and letting out holding to tenant 
— Latter , if under-raiyat . 

Undn svc 22, sub-see (2) of the Ben- 
gal Tenancy Act (before amendment by 
Act /, Ji B and 4 0 , of 1207), a co- 
sharer hindhod purchasing a riyn-trans- 
ferablc occupancy holding dul not acquire 
title %n the holding as a raigat A person 
to whom he let out the holding would be 
a raiyat and not an under-raiyat under 
him . 

This was an appeal piefened oil the 
lit!) March 1921 a^unst the decree of 
Babu Sarada Kumar Sen Gupta, Sub- 
ordinate Judge of Zillali Tipperali, dated 
the 15th December 1920, leversing the 
decree of Babn Gobmda Chandra Cha- 
kravarti, Munsif at Commilla. dated the 
27th May 1920 

Plaintiff brought the suit out of which 


this appeal arose in epvl the Defendants 
as imdci-iaiv.its attoi sorvmg on them 
notices to < | u j t undei sec J9 of the Ben- 
gal Tenancy Ai( The Plaintiff was a 
co-sham landloid <»iul had purchased a 
non-t ran, sJei able occupancy holding bci’oic 
the Bengal Tcnanc\ (Amendment) Act I 
<E T» tV A V ) oi 1907 The Defendants 
successively c\ei utod several <1^1 

kabuhifui s loi a term ol one year each 
and the I oi i n ol the last one dated 2nd 
Pous 1917 B S cypned m Pous HUH 
B S TIVumUcl the Deiendanls, were 
holding o\ei and the Plaintiff ) (‘coveted 
bv su‘/( puces oi hall share ol* bniga crops 
ior MihMMfiicni \ (Mi ^ 'The iocord-oi- 
i’*glits that wa finally p«il>i is lunl dut trig 
the pendency ol t h* * puseid smt recoid^d 
the Defendants as <1*511 

The ( dm t oj hist instance held that 
the Dclendanl . wen* undei -ia<yats but 
as the notic** imdei nee 19 ol the Bengal 
TVuancv Act had not* jm it m opinion been 
duly s ,l M(‘d, it dismissed 1 ho suit 1 oi 
want ot notice. On appeal by the De- 
fendant the Subordinate Judge held on 
a construct ion of the A abuliyat that the 
Defend, mis weie mere iabouieis and the 
A abuln/at did not ci eat c any tenancy or 
interest m the land He did not go mtpo 
the (|ii(‘st ion wlicthei t !io Defendants 
weie i .u v at s; oi undei -i ai>ats Ah to 
notice, he In Id that d notice was neces- 
sary it had been dul > served, hut that the 
Pla'mtill having | m chased before the 
Amendment Act of 1907, tin* occupancy 
light continued yi him, and tint the law 
of meiget contained m see 22, sub-sec. 
(2) of the Act did not applv It was also 
found that the Plaintiff's co-sharcis Itad 
been leal i sing lents fiom the Plaintiff m 
respect ol their slimes In the remit he 
decreed the Plaintiff's suit, whereupon 
Defendants preferred the second ap|>eal. 
Babu Jattndra Mohan Ghose for the 
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Appellants submitted (1) that the Court ot 
Appeal below outfit not to have decided 
the case on a jxnnt which found no place 
in the pleadings, viz , that the Defend- 
ants were mete hi homers 

( 2 ) That the said Com! an as also an long 
m holding that the IMamtiH, a co-sharei 
landlord, could inquire occupancv i - j« lit b\ 
put chase, and it an as also contended that 
bv the law oi meigei the Plaintiff became 
a- piopnetoi and the Defendants became 
occupant \ i Rivals notwithstanding the 
iaet that the olliei co-^haieis landloid 
had been realising ient& for their slaues 
from the J ’la ml iff 

Babu ( pnidra Kunuu llog lor the De- 
spondent submitted on the second point 
that the Plaintiff could not he in worn 
position than a r,ti angci puiclusei who 
has obtained lecognitjon Imm tin* enlm 
body ot landlouls In I'da! 1 ' ' to bis eo- 
sbaieis who aie taking lent tiom him \v' 
is unquest ionabl\ a Miutt and so far as le- 
gards bis own share, lie is a ruivat undei 
himself unless the* tacts show that lie did 
not intend to keep the two rights? dis- 
tinct Kabuln/at e\piessl\ lecogmses his 
raivati light bar 22, sub-bee. (*) of the 
Bengal Tcnaiuw Act, hefoie amendment, 
spoke ol ‘ oecupa.neN light ceasing to 
exist.” it tliat section be held applicable 
only to cases oi ti ansferablc holdings, ^ 
held in several cases, it may not m tein^ 
apply to the purchasei of a non-transfci- 
able holding, but the position of a co- 
sliaiei landloid piuclmsmg such a liold- 
mg cannot ceitainU he wmi^e The occu- 
panc) light < eases to exist but the hold- 
ing oi the tenant \ eoni nines Idle pnn- 
iiple ol tlie i tilings m J a wad til II uq v 
B tun (I a# (2) and Itam Mohan \ Sheikh 
ha< hu (3) must apply and the co-sbaiei 


pm chaser acquires non-occupancy rights 
(vide observations of Ghoso, .T , at page 
393 of the Bull Bench case) 

Relies on the ume|>orted judgment ui 
S A No 1188 ot 1920 decided by 
Mookei |ce and ( holznei , Jd , oil 20th 
dune 1922,* which was a case of a non- 
t ra nst ei able < reupanev holding Also 
\<ibm a Bainfa (4), I limuddm v Amad- 
dm ( r >) and Nai/ai/an \ Durgudas tO) 

(D 15 hid Ch s 705 (m2) 

(5’ 98 TikUChs *94 tmv 
16 ai 0 L J 576 (1P20> 


[< 1VIL APTELLATE JURISDICTION.] 


Appeal from Appellate I'ecree 
No 1 48b or 1920 * 


Mooklhjkk, J. 
Choiznilr, J. 
19 l\ 
20, June. 


A din vs Ch Bhatta 
charjee, Appellant, 

V 

A MAR ( HANDKA I'F, 
Respondent 


Bengal Tenancy Act (VIII of 1885), sec 2?, 
before the amendment by E B & A. Act 1 of 1907 
— Co-shat a landlord put chasing occupancy holding 
and settling lands on tenants — Then status respec- 
tively pf non-occupam y raiyat and ander-raiyat. 


The legal effect of the purchase on 5-5-1899 of an 
Oiutftanct/ taiyati holding by a co-sharer landlord 
was that the holding ceased to caist as an occupancy 
h dding and the purchaser co-shut cr held the land 
a non-occupancy taiyat. Therefore a tenant 
inducted on the land by him teas an under -raiyat. 


Tins avuh an appeal against the decree of 
S K Gliose, Esq , District Judge of Zillah 
Tipperah, dated the 14th February! 1920, 
affirming the decree of Babu Chandra Bhusan 
Hanoi jee. Subordinate Judge, 2nd Court of 
that District, dated the 8th April 1918 

Babu Cpcndia Kunuu ltog fu'r the Appel- 
lant 

Babu s* Btujahd Chakra ratty and Haiemha 
K unui i J)as foi the Respondent 


12) T L R f,n 143 11S98) 

IM ).L. H. ,V r«i Vhn * f , 8 c W N. 249 
U. BJ (1906). 


The JtmGMiiM or ihe Court was as fol- 
lows — 

This is an appeal by the Plaintiffs in an 
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The English Common Law of inergei i> s 
not applicable, to Hio lnoUissi] in tins 
country Kec. 2^ is an instance wliorr it 
has been made applicable b\ statute 
The view taken m the abo\e case avoided 
the anomaly toi the co-sbarci purchaser 
being a laiyat and a piopueloi at the 
same tune and bis lessee being a laivat 
and undej -j a ivat <it the same tune The 
present section molds this l>v speedicalL 
legislating that the fommi will acqmie no 
KiryaD light not w jtli^Kindmg Jin pm - 
(‘base of that light i\ s onI\ sped he 
legislation th.it can piodnee sik !i a jcmiP 
Before the amendment it. was distimtlv 
understood that such a pm chase i would 
he a i a i\ at but without oieupancv lights, 
a- iai\a(i light which hv the \n\ npru- 
t loll of sec tiii itsell couhl nevei iipen 
into occupancy lights I submit Plain- 

action m ejectment The Plaintiffs and I lie 
Defendant weie ooshaieis m ;i tnluq winch 
compused the disputed land as an omipam\ 
holding ot the Dhais On tip* 51 h Mav 
1899 the fust Plaintiff purchased tlio occu- 
pancy holding in execution of a iuoitgage 
deciee The legal effect of this purchase 
was that the holding ceased to exist as an 
occupancy holding in the hands of Plaintiff 
as co sh.n ei landloid and the Plaintiff held 
the land n , s iiou-mc upam v uiiyat On the 
17th A pnl 1900, lie sold a poitiou of the 
land of the holding to one Raj Chandra l)har 
On 5th No\ ember 1908 tin* Plaintiff m exe- 
cution of a money decree i e-pui chased the 
transferred land We aie of opinion that 
the effect of the sale to 1) liars was not to 
break up the tenancy but to constitute the 
Plaintiff and the transferee joint tenants of a 
non-ot a cupanc ( v holding The effect of the 
re-purchase by the Plaintiff was to make 
him, as befoie, the sole tenant of the non- 
occupancy holding This was the position 
in the year 19115 On the 19th March of that 
year the Defendant executed a kabulu/at 
in his favour in respect of the lands com- 
prised m the first schedule of the plaint. 
It has been found that this kdbuliyat did 
not represent any real transaction but was 


tiff is a i , ii vat and the Defendant an undei- 
iaiv.it 

On the question oi the position of the 
Defendant uiulei (he uiKtrimieid, the 
docunienl is heloie I he Com I it docs not 
i ecjuii e imthor investigation into lacks 
and is a puie quorum of law. Jn the 
absence of suipuse and piepidice the tact 
Dial. PlamliH did nof specific.illv plead 
thal Defendant was a labouiei is of no 
eonscMjiKuu e \ bnitfuthn is not non h- 
saul\ <» ii uant Shcihh I'nhhnn \ I'm pi hi 
l\ uni'll ('IU(iL( ihulfij < 7 > 

Tin* 1 1 i )< i w i a i op mu Coi kt was as 
follow s 

^ (iiiosi, .1 This appeal aline* 
out of a suit f OI MHo\ei\ ol him s- posses- 
sinn on ileJaiafion o| (he iimuti right 
(D OWN bli |i«19) 

hi ought about to meet the r\igt neies of the 
situatjou < reaied 1>\ a (uminal case In 
depeml('iitl\ of the document, the Defendant 
was ,i tenant undo the Plaint iff and the 
Plaintiff now seeks to elect the Defendant 
Their illative position can be easily deter- 
mined The Plaintiff was a. non-occupancy 
raivaf and the Defendant was therefore an 
under i an a ( who held undei a verbal lease 
Consequently the Defendant could oiilv be 
eject* d aflei service of a notne to quit 
m accoi dance with see 19 of the Bengal 
Tenanev Act 

No such notice was served Consequently 
the relation, between the Plaintiff and the 
Defendant, as that of a 11011 -occupancy rai.vat 
on the one hand and under-raiyat on the 
other, has not been terminated m accord- 
ance with law and thcrcioie the Plaintiff 
was not entitled to eject the Defendant from 
thin holding Then* ib thus no escape from 
the conclusion that the suit must stand dis- 
missed with costs m all Courts 

Wc have not taken into consideration the 
consequence of the decree in the partition 
suit between the Plaintiff, Defendant 
and their co-sharers as it is not necessary to 
take that decree into account for the pur- 
poses of the present appeal 
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of i lie Plaintiff after evicting the Defend- 
jinls lio aie undei-raiyats under the 
Plaintiff and yyho hold under a. habulujni 
the teim of which 1ms expired This i 
hov\ the Plaint dl frames Ins ^Tut It was 
dismissed by the JJun^if who held flul 
the Defendants weie under-ranats but 
that no notice had been served under sec 
49 ot the Denial Tenancy \ct on them 
and, theieloie, tlie Plaintiff was not en- 
titled to a deciee foi ejectment On ap- 
peal b\ the Plaintiff, the learned Suboidi 
nate Judge holds that the Defendants aie 
not m possession ol the land as tenants 
but ns Inborn ers Tins Mew I think 
was not open to the Subordinate Jqdgo 
to hike because the Plaintiff comes to 
Point on the allegation that Hie Defend- 
ants are under-iaiyuts The facts short- 
ly staled, are these - 'lire Plaintiff was 
a eo-shaiet landloid with icgaid to a cei- 
t *mii occupancy holding which has been 
found to be non-ti'unUerable He pm 
chased the oceupane\ holding and then 
let d out to the Didemlants under a hub ti- 
ll yat dated ‘2nd Pour 1 HI 7 B. S foi a 
teim of one veai onl\ which expired in 
Pous PUS B S W it Ii regai d to the mean- 
ing ot this Kabul ujat , theie ib sonic dis- 
pute which 1 shall state latei on The De- 
fendants continued m possession after the 
expiry of the teim ot that Kabuli yot and 
the present suit was bionght in May J919 
which corresponds witli sometime in Amv 
1326 B. S The (juestion is what is the 
status of the Defendants. The learned 
Subordinate Judge, as l*have said, holds 
that, under the kabuhyat , the Defend- 
ants are mere labourers. Whatever may 
be the iiue construction of the document, 
the Defendants did not hold the land at 
the time of I he suit under the terms ot 
the kabuUyal. The Plaint iff mentions in 
his plaint that the Defendants have been 
“holding over and that they. are Jcorfa 


laiyats under the Plaintiff There can- 
not be anv question, therefore, that the 
Defendants hold the land as tenants under 
I he Plaantidf whatever then status may 
he The Pained Subordinate Judge next 
bavs that the oecupanev right of a laryat 
prior to the pm chase of the Plaintiff not 
being tiauHtciable, sec 22, sub-sec (2) 
ol the Bengal Tenancy Act has no appli- 
cation and lie seems to have held that the 
light of occupancy subsisted in the Plain- 
tiff and theie could not he anv merger 
This evidently is a m'sconstuichon of the 
effect of sec 22, sub-sec (2) of the Ben- 
gal Tenancy Act The question of Irans- 
ieiabdity or non-tiansferability of occu- 
pancy nglU is only lelevant with icgaul 
to the position of flu* co-shaiej landloids 
when one of (hem puichascs the occu- 
pancy light, that is, whethri the other 
co-shaieis would he entitled to joint pos- 
session with Hie puiclrasei oi yvoilld be 
cmtitled only to receive lent tiom the 
pinchasei according to then shares in the 
piopeity In tins ease, that question 
does not a use, because the other co- 
Uiaieis did not ask ioi joint possession 
and they have accepted the position that 
l he Plaintiff is entitled to possession by 
payment of thoir share of the rent to 
them The question then is- -what is 
the position of the Plaintiff yvith legal d to 
tins land V The learned Vakil for the Be- 
spondenl does not contend that the occu- 
pancy right purchased by the Plaintiff 
subsists as has been observed by the Sub- 
ordinate Judge, but he contends that the 
Plaintiff would be a non-occupancy nuyat 
with legal d to the land. That position 
cannot be suppoited and it would lead to 
anomalies Why should the Plaintiff be 
considered to be ouly a non -occupancy 
rnyat ? If the Plaintiff is a settled laiyat 
of tlie village and if the contention of ihe 
Plaintiff be accepted, then by the pur- 
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chase he acq lined a right of occupancy 
and he Mould he an occupancy raiyat. 
under himself as well .is under hi# co- 
sharers Therefore, although sec. 22, 
sub-see (‘?» oi the Bengal Tenantry Act 
(before the Amendment m 1907, as that 
applies to this case' la\s down that the 
occupancy light will cease to exist b\ such 
purchase, a new oecupanc\ ugh t would 
accrue to the L'laintJll Then sup|>osing 
that he would be a non-ocf upancy raiyat, 
would he be an occupancy nmat , bv twelve 
\eais’ ]>ossesRion oj the land 1 It seems 
to me that it cannot In so This ques- 
tion was discussed m one oi the mam 
cases which ha\e iluMeicd lound see 22 
of the Bengal Tenancy Act In the ease 
of Ijamhtl Suhul v lUicJa (lari (1), it- was 
obsened that a pincliasm in the position 
of the Plaint iff* could not acquire a new 
occupancy tight umlei himself and his 
co-shaiers Mi .IiMic* Woodmffe, m 
deli\eimg the judgment ol the Point, 
sa\s — To hold flm,” 1 1 1 1 1 is, that the 
puichaser aeqimes a new occupancy light, 
“would, I think, deteat the policy «of the 
section and fmthei the ownei of the hold- 
ing could not aequiie a light advejselv to 
himself in his other chaiattei as co-pro- 
prietor “ It seems to me, theiefoie, that 
the Plaintiff was not a l at vat with regard 
to the land aftei his pinch ise of the occu- 
pancy right, but was holding in his right 
as co-piopnetor The next question is 
— what the position ot the peison to whom 
he leh out the land would he 41 lie would, 
in mv judgment, he a i ai vat oi a temire- 
holdoi as has now been made clear by the 
provisions ot sec 22, sub-sec *2) of the 
Bengal Tenancy Act, aftei the amend- 
ment in 1907, which says “ if such trans- 
feree sub-lets the land to a third person, 
such third person shall be deemed to be a 

(1) LLB.a7 0al.709; s* c. 18 0. W. H* 
814 ( 1910 ), 


tenure-holder or a raivnt, as the case may 
he, m lespeet ot the land ’ ’ The De- 
fendant^, theieforo, would he raivatfl and 
not undei -i.uyals as is contended for hv 
the learned Vakil for the Respondents. 
If that ir so, they aie not liable to be 
e|ectud b\ sei \ ice ot notice under sec. 49 
of the l>< ngal Tenancy \( 1 The appeal 
ls ’ tlu'ii i loic», allowed and the suit dis- 
iiiKscd with costs m all the Points 

W\i wsm , J - T ,,gre(‘ 

^ • Ip peal dee iced 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 2061 of 1920 

The Kustea Loan 
Office Lm, Plaintiffs, 
Walmsley, J. Appellants, 

B. B (Jhose, J. v . 

1922, Annada Oharan 

2-h November. , Ohaokrabartty and 
ors., Defendants, 
Respondents, 

Mot tgage stnt— Application of compem station 
wane/! foi ntoi tgaffrd ptopntm compulsorily ac- 
quiiol tn ptufmmt of unsc<u red debts according to 
moitgaget's suggestion — Purchase/ of equity of re- 
demption, if can question it. 

H hen b< fore the Defendants, pur- 
'dia^eis oj the equity of redemption , had 
acqmnd anij nitensf w tin mortgaged 
propeilim, the mortgagers applied , accord- 
intf to I he suggestion of the mortgagors , a 
pail of flu compensation moneg received 
on mtounl of some of the mortgaged pro- 
pet Ins nndf i (He Land \eqnisiiron Act in 
sahspnlifm of certain unsecured debts due 
from Hit mortgagors to the mortgagees and 
applied tin balance in reduction of the 
morigage-dt bt • 

Held — That the purchasers of the 
equity of redemption had no right to de- 
mand that the mortgagees should give 
credit for the entire amount of the com * 
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pensafirm money in reduction of ihc 
)nortquqr-d< bt , as (hr if did not acquire 
amf interest in the m<nt(jaqed pioperhc s* 
af the time of the airanqemcnt The 
mortqaqors themselves affet enteunq 
into the a/nanqement could not havf 
dunned that the mortqaqf cs irete hound 
to q we ircdif joi the amount in satisfae 
tarn o I the nwit<ja<fc-dcbl which theq 
themselves ashed the moi t(jaq< ( s to appro- 
priate in sahsjat tion oj some othet d< bt 

This \uik an appeal against the decree 
of Amnia Lai Afukheip, Ksq , Disfuel 
Judge of Zillah Nadia, dated the 25th of 
June 19*2(1, modifying (he deeiee of Balm 
Annnda Ki shore Dutbi Boy, SuboidiiMfc 
Judge of t ha t District dat(*il the 301 h . »l 
September 1918 

The laets of the case will appeal from 
the judgment 

Dr Dirmha \ath Viihi and Baba 
Bhanmdra J.al Moitm (for Habit l lantn- 
dm Vr lih Boy) ha Ihc \ppelhmts 

Bobus But jo Lai (‘halnabaitt // and Bno 
Xalh Dull <foi Ihibu lhmnnha hunun 
Das) (or the Respondents . 

The Ji:dc.me\t (»F ihu ( ourt was as 
follows * — 

{ I hose, J — The Plaintiff* aic the Ap- 
pellants m this case The suit was 
bi ought foi enfoicmg a mortgage execut- 
ed by the Defendants Nos l, 2 and 3 in 
favour of the Plamnrt (’ompan\ in Juh 
1913 Twent\-four items of piopeitv 
weic mortgaged. Out ol these, two items 
were acquired undei I lie Liwid Acquisition 
Act m 1915 and the amount of compensa- 
tion awarded was less than the mortgage- 
money The Plaintiffs weie entitled as 
mortgagees to take the whole amount ol 
compensation in satisfaction of their 
mortgage. But the mortgagors were not 
willing that the entire amount should be 
taken bv the mortgagees m payment of 


Cm ran Chackrabartty. 

that debt The "Pin in tiff Company had 
Iwo imsecmed debts due fiom the mort- 
gage! s What the mortgagors wanted 
was l hat the compensation money should 
hi* appropriated in full payment of the 
unsecured debts and two portions of it 
should be taken awav bv the mujlgagees 
low aids pail satisfaction of the inoitgage- 
debt Tlie moi Igageos agi eed to that and 
tlx unseemed debls weie paid off with a 
portion of the compensation money Tn 
1915, the contest mg Defendants Nos I, 
5, (», 7 and 10 with some other Defend- 
ant* purchased the equity of redemption 
m sonic of the moitgaged piopci ties suh- 
jccl to the* moitgage and they ha\e been 
impleaded m this suit as sueh purchasers 
Then objection was that the mortgagees 
weie hound to give cu dit for ihe entire 
amount of tlie compensation money m re 
(1 n< I ion of f he moi Ig.ige-d* bf The ( 'em t of 
hi"J md.iiKT iiiiida a deeiee in favour of 
l lie Plaintiffs loi ihc lull amount ot the 
moitgage-monev due, hut on appeal bv 
the contesting Defendants, 1 ho lower Ap- 
pellate, Court lias varied that deeiee and 
duetted that the money due on the raoit- 
gage should he rcducqd by allowing 
credit for the amount that was paid in 
satisfaction of the unsecured debts due to 
the mortgagees This view, in my opi- 
nion, is enoneous A portion of the pro- 
pel tv had been acquired under the hand 
Vcquiflition \ct before the contesting De- 
fendants had acquued any interest m Jie 
piiopeitv Reliance ha.s been placed by 
the learned Vakil for the Respondents on 
the principle that where the mortgagee 
receives any money bv means or \irtu§ of 
a security, it must be applied in reduction 
of the mortgage-debt But that principle 
has no application here. Before any 
third person had acquired any interest in 
any portion of the mortgaged property, 
the mortgagees were entitled, if they so 



765 


you. KXVIL] THE CALCUTTA WEEKLY NOTES. 


The Kustea Loan Office Ld v. Annvda Charon ft a ackrab artty . 


'desired, to pay the whole amount of the 
compensation money to the mortgagors 
They would thereby have reduced their 
own security and the interest of no other 
person would have been affected in any 
way. What happened in this case pn< J r 
cally amounts to this that the moitgagees 
made oVvcr a part of the compensation 
money to the moitgagors and flu* mort- 
gagors paid it back to the mortgages in 
satisfaction of their unseemed debts As 
this happened befoio the contesting De- 
fendants had acquired any.inferest m the 
mortgaged property, tlioy have no right 
to complain The mortgagors tlnmselve-, 
could not ha\e, after entering into the 
arrangement referred to above, claimed 
that the mortgagees weie bound to give 

credit for the amount in satisfaction ol 

* 

the mortgage-debt w Inch they had them- 
selves asked the mortgagees to nppio- 
piiate in satisfaction of <01110 otlici dt M 
The appeal must then eloi e he allowed, 
the judgment and donee o! the Inwei \p- 
pellaie ( omt sot aside 1 and that *>( Mie hi 1 -! 
Coiut lestored with costs in all ('units 
As the period of ledemption fixed b\ # th» 
Court of first instance' has expired, tint 
period will be extended by tlueo months 
from this date 

Walmsley, J — I agree, 

fl. C. C 


[CIVIL APPELLATE JURISDICTION.] 
Appeals from Appellate Decrees 
Nos. 2248 to 2252 and 2280 of 1920. 


Hooker j ee, J. 
Chotznrr, J. 

m2, 

Heard, 14, July. 
Judgment, 

17, July. 


\ Rajani Kanta Gbose 
and or&., Plaintiffs, 
Appellants, 


v. 

Sheikh Rahaman Gazi 
and ors., Defendants, 
Respondents. 


Bengal Tenancy Act ( VIII of 1885 ), sec . 138B, 
sub-sec* (2)*— Omission to give notice of sale in exe- 


cution of icnt decide obtained bi/ a co-sharer land- 
lord to the othei ro sharer htndloid , effect of — 
Knowledge of the sale and aujuiCscence therein by 
the latter — ll’i//w —Seope and purpose of see 158 B. 

The omission Id serve upon the co- 
shaier landlord the wtilce contemplated 
by sub-see (2) oj net 15X1} of the Ben - 
qal Tcnan< ij \e[ does not nullity the sale 
or alter it s - charm tei to that of a sale held 
m e retut tun of a money da tec, if lie has 
hno'wledyr oj [ he sale and acauvesces 
therein 

AlTAlUU) J)iswas v Plxoy Bitusan 
Gupta <'b and Sum* ITeciliN r Uilat- 
tama Diau (J) distinguished 

Nando Dal Ciiowduury v Kala 
Chand Choudiiury (1) and Ruin on via 
Das v Sun deed as Kdetiu (d) referred 
to. 

The pioviuon of sub-sec EJ) of sec. 
15SB of the Bengal Tenancy Act has been 
enacted for the benefit of the co-sharer 
landloul and it is open to him to waive th *' 
benefit oj that section 

Whm the jnmisions of a statute have 
been ( ontnu i ned , if a question arises as 
to how far the pmteedmq s ate affected by 
such coni invention , flu matter must be 
determined with regard to the nature , 
scope and objut of the paiticular provi- 
sion which has hen violated . No hard 
and fast line can be drawn between a 
nullity and an incqularity The safest 
rule to detennme what is an irregularity 
and what is a nullity is to see whether the 
party (an waive the objection , if he can 
waive it , it amounts to an irregularity ; if 
he cannot , it is a nullity 

Holmes r. Resell (11) referred to. 

pi ir, C. W N 820 (1010) 

C2» 43 Ind Cab 3 (1917) 
i,l) 23 C. W N. 931 1 19I9> 

( 4 ) L R. 41 1. A 251 . a. c. I. L. R 42 Gal. 

72. 18 C W N 1058 (1914V 
(11) 9 Dowc 28, 


97 
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TUjani TCanta Ghore v. Sheikh Rah\m 

This was an appeal preferred on the 
‘27th August 1920 from a decision of J 
W. Nelson, Esq , Additional Distuct 
Judge, Howrah, dated the 8th June 1920, 
affhining that of Babu Rajendra Bal 
Phakravartv, Munsif, Howrah, dated the 
28th November 19 19. 

The fuels of the case will appear from 
the judgment. 

Hahns Malic tuba Nath Boy and Bhu- 
p< mint f\ Chose foi the Ajypellants 

Habit* Sutcndta Bhandia Ben and (loin 
\lnhau Bull toj I he Respondents 

llabu Bnaj Mohan Majumdar for the 
VI moi Respondent m S. A. No 2249 of 
1920 

The if f T ix imFjNt of TTii? Court was as 
follows — 

S A No 2218 of 1920 

This is sm appeal by the Plaintiffs in a 
suit lor recovery of ail ears of rent. The 
Belondaids duiutyl the lelationship of 
l.mdloi d and tenanl dining tlie veais m 
claim r rhev urged m substance 1 hat ih * 
title ot the I Taintii! s had been extin- 
guished a? the k suit ol a sale held in exe- 
cution ot a deeioe pa°sed in si suit insti- 
tuted undei see I 18A of the Bengal Ten- 
ancy Act. 

Tlie Point of first. instance gave effect 
to this contention and dismissed the s nt 
Upon appeal tlie decree of the primary 
Point has been utlirmed by the Dislikt 
Judge On second appeal, at lias been 
argued that tlm question of title of the 
Plaintiffs is ics judicata in view of a de- 
cree made on the 29th April 1915 in a 
previous suit between tlie paitv'S Tins 
\ie\v has been rejected bv both the Court 8 
below r It is not necessary to examine 
m detail the scope of the earlier suit lie- 
cause we have arrived at the conclusion 
that the question now in controversy was 
not directly and Substantially in issue in 


AN GAZI. 

the previous litigation and was not finally 
decided 'therein Consequently we have 
to consider the effect of the sale held on 
the 11th September 1913 in execution of 
a decree for arrears of rent in a suit in- 
stituted under sec. 148A of the Bengal 
Tenancy Alct 

It is not disputed that the interest 
claimed by the Plaintiffs was originally 
held under two landlords, Dighapatia and 
Tagore On the 13th July 1897, one 
Amnrendra Nath Ghose purchased the 
tenancy at a 4salo held in execution of a 
decree obtained b\ Dighapatia against 
Panchcoun Ghose who was the recorded 
tenant The right, title and interest of 
Panchcoun Ghose was subsequently pur- 
chased by Asutosh Ghose, the pro forma 
Defendant in the present, suit, andJVruno- 
dov Ghose, tlie predecessor-in-interest of 
tlie Plaintiffs, at a sale held m execution 
of a money deeioe The names of Asu- 
tosh Ghose and Amnodoy Ghose do not 
appear, however, to luue been reeoidid 
m the office of the landlord The conse- 
quence was that Dighapatia brought a 
suit gainst one Behai y Jail Roy who had 
pm chased the tenancy at a sale in execu- 
tion of a decree for arrears of lent on the 
9th September 1902 This suit was in- 
stituted under see. 148 A of the Bengal 
Tenancy Act A decree was obtained in 
dm- course in the presence of Tagore who 
was made a party Defendant. No notice, 
however, was served upon Tagore undei 
s(‘c 158B of tin' Bengal Tenancy Act and 
yet the decree was executed M the sale 
which followed, Ki shorn Mohan Srfmany, 
under wl*>m the contesting Defendants 
claim, became the purchaser on file 11th 
September 1913. We are invited to 
bold that the effect of this purchase by 
Kishori Mohan Siimany was to extinguish 
the interest acquired by Asutosh Ghose 
and Arunodoy Ghose on the 10th March 
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1902. The Plaintiffs contended in the 
Courts below that the decree obtained by 
Dighapatia m the suit instituted under 
sec. 148A could not operate as a decree 
for the entire i-ent according to the provi- 
sions ot the Bengal Tenancy Act, inas- 
much as the notice contemplated by sec. 
158B was not served on Tagore This 
contention has been negatived by the 
Couits below. The point consequently 
reduces to this— what is the effect of the 
omission of the co-sharer landlord who has 
instituted a suit under sec # 148A of the 
Bengal Tenancy Act to serve the notice 
contemplated by sub-sec. (2) of sec 158B. 
The Appellants contend that the result is 
to destroy the character of the decree as 
a deciee for ai reais of rent and to make 
it operative only as a decree toi money, 
so that at the sale winch follows, the right, 
title and interest of the pci son named as 
the judgment-debtor alone passes In 
support of tins view reliance has been 
placed upon the cases of Nando Lai Chow - 
dhury v. Kala Chatid CJumdhurij (1), 
Sarip Hechan v. Tilattama Debt (2) and 
Ahamad Biswas v. Benoy Bhusan Gupta 

( 3 ). 

To determine the question laised before 

us, it is necessary to investigate the 

scope and object of sub-see. ( 2 ) oi sec 

158B That sub-section is m these 

terms ; — When one or moie eo-sliaiei 
* 

landlords, having obtained a deciee in a 
suit framed under sub-sec. (2) or under 
sec. 148 A applies or apply for the execu- 
tion of the decree by the sale of the tenure 
or holding, the Court shall, before pro- 
ceeding to sell the tenure or holding, give 
notice <Sfrthe application for execution to 
the other co-sharers It will be observed 
that the section does not m express terms 

(1) 16 0. W. N. 820 (10101. 

(2. 43 Xnd. Cm. 9 (1917) 

(3) 23 0. W. N. 931 (1919). 
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stale the result of the failure to comply 
with this diiection. The cases of Sarip 
Hechan Tilattama Dchi (2.) and Aha- 
mad Biswas v. ITcnoy Bhusan Gupta (!J) 
laid down that the provision contained 
in sub-see { 2 ) of sec 15&R is mandatory 
and not dnectorv and the failuie of [lie 
Court to seive (he notice lcmlercd the sale 
invalid. In support of this view r , idhanee 
was placed upon the decision of the Judi- 
cial Committee m Baqhunalh Dav v. 
Sundcrdas Khdn (1), winch turned on 
tlio true coiifiti notion ot sec ‘218, 0. Ik 
C. of 1882, now leplaced by Or 21, r 23 
of the Code of 1908 It must be remem- 
bered m tins connection that the validity 
of the 'sale m the two cases mentioned w*i» 
challenged bv the ip duuor concerned, 
and it mav be conceded that the co- 
sharer who has not nemved the notice re- 
quired to be served imdei sub-see ( 2 ) of 
sec 158B is entitled to contest tlic'lffgality 
of tho sale on that giopnd In the case 
before us, the legality ot the sale lias not 
been questioned by the co-shaiei On 
the othei hand, as pointed out by the Dis 
trict Judge, tliat*co-shaier has adopted 
the sale, vvilhdiawn his share of tho pur- 
chase-money and gianted mutation uf 
name to the purchaser It may conse- 
quently be liifened that he knew of the 
salt; and acquiesced therein. Can it, be 
maintained, then, in such cncumstances, 
that the sale was eithei a nullity oi a sale 
inoperative as a sale undei the Bengal 
Tenancy Act V The answer depends 
upon the scope and purpose of sec. 158B 
It was pointed out m the case of Asu- 
tosh Sikdar v Bchardat Kirtunia (5) that 
a sale held contrary to legislative onact- 

(2) 43 I n(l. Ctia. 3 (1917). 

(8) 23 0. W.N 93l(1919i, 

(4) L. B. 41 I. A. 251 . s. c. I. L. B. 42 Cal. 

72 ; 18 0. W. N. 1058 (1914). 

( 5 ) I. L. B. 85 Cal. 01 : s. c. 11 C. W, N* 

1011 { 6 0. L. r. 3J0 iF. B,) (1907). 
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merit is Hot necessarily a sale absolutely 
without jurisdiction It cannot be main- 
tained on principle that because a sale has 
been held in contiavention of a statutory 
provision, it must, mespcctivc of the 
nature and purpose of the provisions. be 
deemed to be null and void. Refeience 
mav be made lo live decisions of the Judi- 
cial Committee in illustration of tins pnn- 
rijde The cases ot Tasaddak Uatul 
Khan \ \hmad Hussain (fit fwhcie n» 
sale was held m violation of the provisions 
of sec ‘200, C V C ), (Jobinda Lai lioif 
\ Uam fauani V/sscr (7) (where a sale 
for arrears of uwemie was held in contia- 
\enlion ot the pioMsions oi secs 5 and 17 
ot Act XI < ) I 1K5 ( )), and Mallxorjdu v Kar- 
bari (H) (wheie a sale was held contr.irv 
to the pwwisions of sec* 218 of the Code) 
amply show that there mav be cast's 
wliere the violation of the evpiess pio* 1 - 
sion of u statute mav not nullify the pro- 
ceedings On the other band, the cases 
of Nusscrwanjce Pestonjee v Mc*‘r 
M ynoodeen (U> (wheie an arbitiation 
jrroceedmg was earned on contraiy to the 
provisions oi the Bombay JP*gul»tion All 
of 1827), and Subramanui Ayyar v Knnj- 
Empnor HO) (wheie a tnal was held m 
contiavention of the rule of loindei of 
charges embodied m sec 284 of the Ciimi- 
nal Ihoceduu (Vide) are instances wheie 
failure to comply w itli the provision* of 
a statute completely vitiated the proceed- 
ings The only mle that may be adopted 
is, that when the provisions of statute 

have been contravened, if a qnestion 

• 

(6) LE20I.A 176 s. c. I. L R. 21 Cal. 

66 (18931. 

(7) L. R 20 T. A 163 *. c. I. L R 21 Cal. 

70 *189.0 

(8) L 11 27 I A 216 p. <. 1 h, R. 2n |* (1Jn 

337 1 b o. \v, n io uaoo). 

'91 6 M. I, A. 134, (1856W 
(10) h R. 28 I. A. 257 s e. c. X. I, B. 20 Mad 

61 1 6 C. W. N. 866(1901), 


arises as to how far the proceedings are 
aifected by such contiavention, the matter 
must lx detei mined with regaid to the 
nature, scope and object of the particular 
prousiou wliicli has been violated No 
haul and fast line can be duiwn between 
a nullity and an irregularity But this 
much is cleji that an irregularity is a 
deviation liom a i ule of law which does 
not take away the foundation or authority 
foi the pioccedmg or apply to its whole 
ojieration, whereas a nulltfv is a pioceed- 
ing that is laVen without any foundation 
for it (>i is so essential 1\ defective as to 
be of no avail or effect whatever, or is 
void and incapable of being validated. 
One test is w r ell-establislicd and is often 
uselul , as was observed by Coleridge, *T , 
m Holmes v liusell (11), “it is difficult 
sometimes to distinguish between an 
n regularity and a nullity; but the safest 
rule to deteimme vvliat is an irregularity 
and vvliat is a nullity is to see whether 
l he party can waive the objection; if he 
can waive it, it amounts to an irregular- 
ity , if he cannot, it is a nullity/’ 

Now. if the provision has been enacted 
on grounds of public policy, any indivi- 
dual cannot be permitted to waive it. On 
the other hand, if the provision has been 
enacted for the benefit of an individual 
he is entitled to waive it Tested from 
tlu$ point of view, w r hat is the obvious 
put pose of sec 1 5815 , sub-sec. (2)? The 
object which the legislature had in view 
was to protect the co-sliarer landlord. 
The sale in execution of the decree made 
m the suit framed under sub-sec. (1) of 
sec. 158B or under sec. 148A has lire 
Ghrt of a sale under the provisions of the 
Bengal tenancy Act , m othei words, the 
tenure or holding m the hands of the 
purchaser can no longer be pursued by the 
co-sharer landlord for the realisation of 

(11)9 Duwe, 28, 
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bus dues, if any The co-sluirer landlord 
who lias been made a paiiy to the suit ^ 
restricted to the sale proceeds for the 
satisfaction of his dues Tt is conse- 
quent! \ neccbsai \ foi his protection that 
he should have notice of the execution 
pjoeeedings in time to ensure then lega- 
lly or legulaiitv Fiom this point «'i 
wow, it is open to the co-shaiei landloid 
to wai\e the henetit ol sub-set of sec 
IhSB This is precisely what has hap- 
pened m this cast* lleic the eo-sliaiei 
landloid was satisfied with the reguUnitv 
t)l the execution pioecedmgs He wlth- 
diew the nione\ which was in Court in 
sntislact ion ot Ins dues In si u h eiicutn- 
stances, it is impossible for to hold 
that the omission to stave upon the m- 
sliaicr landloid the notice contemplat'd 
by sub-sec <;?> ol 'i'V r>HH eitliei milhhed 
the sale 01 alltued its ehaiactei to that *>f 
a sale held m execution ol a mone\ de- 
cree The conclusion billows that the 
Courts below have coneetlv held that Mic 
pmchase b\ Ivishon Mohan Si'imanv on 
the lltli vSepkmihei l ( H‘i at the sale held 
in execution of the deciee obtained 1>\ 
lJighapatia was to extinguish the interest 
of the Plaintiffs, and the iclationship ot 
landlord and tenant was not m existence 
between the parlies to tins suit dining 
the \eais in claiim 

The Jesuit is that this api>eal is dis- 
missed. 

Nos 22W-2AW and 2280 of 1920 

In the view we take it is not neeessaiy 
to consider whether these appeals are or 
are not competent They are all dis- 
missed. 

Costs will he allotted m each of the 
appeals where the Respondent has en- 
tered appliance 

II. C. S. Appeals dismissed with costs 


AN CtAZI. 

! CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Degree 
No. 1353 of 1920. 

Moukerjee, J. ' 

Chotzner, J. Kalipada Das and anr., 
1922, Plaintiffs, Appellants, 

Heaul, 2f> and v . 

26, May. Duiigadas Roy, 
Judgment, Defendant, Respondent. 

26, May. J 

Lcfil Pnu Otiom / s Art (A 1 III of 18<9) t ire 18, 
sott hn ptnnh’i on ad /tinted account far won to/ dt(ti 
v mb / ai/u’nm'nt tor fas for p?oj esa tonal sere ter , 
mainfotmibtf it// af— Indent ConUact Act (IX of 
187 J), v i • *1 vic/i an agreement if can bo tt ealed 

t*i f n tt lan tfo Mope ot 

Jl mis atftccd bit went a pleudrr Arid 
cerium ( hints of his that hr should re~ 
cact tiilum ^ptdlud lit** ho cerium 
^p< (find pio[< ssionul icotL v On adpist- 
nunl oj minimi v a sum was found due i<> 
the plcadu and the pi end a sued on that 
ad unfed <n < until llmiii/h no ai/teemcnt 
had bn n tih d in ( '(Jiut 

Meld 77 ini 1 1 nut if be lonectltd that 
when * thin i , s no aijn enienf btlwien the 
pleud.n and hi\ client , the pleader ts on- 
Uthd In maintain an ait not for recovery 
of icasonablc rnnunnafwn for vert ice* 
rendered lint where iho*re is a contract 
between tin parties, such contract to be 
nefon cable mutt be deposited m Court 
* within I > days pom the day on which it 
is cncuicd. The agreement m the pre- 
sent case not having been so filed was not 
enforceable under see 28 oj the Legal 
Practitioners A cl . 

Kuiixi l)Euf r IvHetter Mohdn (1), 
Ishvn Chandra Kar v Ram Charan Pal 
f2) and several other cases refened to and 
followed . 

(1) 15 C. L J, 660 8 c 17 0. W. N. 46 

(1911), ifi C. L J. 090* s. a 16 C. W. 
N 681 (1910). 

(2) 20 0. L. J 445 (1914), 
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Kalipada Las Durgadas Roy. 

The suit on the basis of the adjusted ae 
count teas in essence a suit to enforce an 
agreement which did not comply with 
the requirements of sec 28 and was 
therefore not maintainable. 

Krishnasami V. Kksava (5), Anantayy \ 
v. Padmayya (6) and other cases discussed 
and relied on 

Held further — That the ease could not be 
treated as one within the scope of sec 2d 
of the Indian Contract Iff, as the service s 
rendered by the pleader were not volun- 
tary but were rendered on request . in pur- 
suance of an agreement to pay a certain 
remuneration. 

This was an appeal piefertcd on the 
-J&t of May 1920 against the decree of M 
^ usuf, Eh<) , District Judge of Zilla 
Midnapur, dated the 17th Eebruaiy 1920, 
alfnmmg the decree of Babu Snsh Chan- 
cha- Chowdhun, Subonlmate Judge, 3nl 
Com! ol that Distuct, dated the 23id of 
Leeember 19i8. f 
The tacts of the case aie as follows : — 

The riamtlft-App ellant acted as the 
le#al adviser of the Defendant-Respon- 
dent’s fathei and paternal grand-mothei 
It was agreed between the parties that 
the Plaintiff would leceive certain specJ- 
fied fees for certain specified works. The 
Plaintiff alleged that an account was 
taken of the sums due to hun for his ser- 
vices, and on 11th April 1914 Rs. 5,000 
waa found due to him. On the 10th 
April 1917, the Plaintiff instituted the 
present suit to lecover the sum thus 
found due to him on adjustment of ac- 
counts The defence pleaded that the 
suit was barred under see. 28 of the Legal 
Practitioners Act This defence prevail- 
ed ih both the lower Courts and the suit 
was dismissed. The Plaintiff accord- 

(5) I. L, B. 14 lUd. 63 0300), 

(6) 1. 1«. B, 16 Kftd. m <1883), 


ingly prefeired this second appeal to the 
High Court. 

Bnbu* Muhendramith R o?/ and Uopen • 
<ha Math Das foj the \ppdhmts. 

Inibuft Divarkanath Chahrabutty and 
Suremlra V uth Guha for the Respond- 
ent 

I'lie Judgment or the Court was as 
follows — 

Tins is an appeal bv the Plaintiff in a 
suit for leeovery of money due on ad- 
insUnenl of accounts 'I’he Plaintiff who 
is a plead ci acted as flic legal adviser of 
tlie father of the Defendant as also of his 
paternal giand-mother It was agreed 
between the parties that the Plaintiff 
'MHild receive his legal fees, if so desurd, 
"I that the Plaintiff would get Its. HJ ()or 
diem in contested suits, H.s Hi j )OI ,j len , 
in ci parte suits. Hs (i foi hling petitions 
and lot appealing, Its 1 for accepting 
valuilatnamali, and J!s Hi to Rs 32 [or 
diaHifg plaint and wntten statement as 
l lie ease might he. The Plaintiff alleges 
I bat an account was taken of the sums 
due to Ji'iui for Ins services, and that after 
deduction ol the auiouutb paid and of the 
amount lelinquished, on amicable settle- 
ment it was found oji the lltli April 19L4 
that a guru of Rs. 5,000 was due to lnm. 
° n t,le l °th April 1017, the Plaintiff m- 
siitutcd the present suit to recover the 
Mim thus found due to lnm on adjust- 
ment of accounts. The Defendant is a 
minor under the Court of Wards and the 
Manager of the Court of Wards on his 
behalf took the defence that the suit was 
barred under sec *28 of the Legal Practi- 
tioners Act. Ilus defence has prevailed 
in both the Courts below and the suit has 
accordingly been dismissed. . 

Sec. 28 of the Legal Practitioners Act 
is m these terms “ No agreement en- 
tered into by any pleader with any per- 
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Kaltpada D*s r Durgat>\s Roy. 

son retaining or employhig him, respect- 
ing the amount and manner of payment 
for the whole or any part of any past or 
future services, fees, charges, or disburse- 
ments in respect of business done or to be 
done by such pleader shall be valid unless 
it is made in writing signed by such per- 
son, and is, within 15 da vs from the day 
on which it is executed, tiled in the Dis- 
tnct Court or in some Court m which 
some portion of the business in respect 
of which it has been ext\ ntod has been cr 
is to be done M • 

The t^ne scope of this section formed 
the subject of discussion jn the cases of 
K a mini Debt v Kh filer Wohun (1), 
Ishan Chandra Kar v Ram Charan Pal 
(2), Mohcndra Lai v. ALlul Chandra (3) 
and Sib Kisor Chose v Manick Chandra 
Nath (4b These decisions show that the 
Couit is reluctant to rest net the provi- 
sions of sec 2ft b\ placing a narrow and 
restuded mtu*|>» et.it ion thereon Tt may 
be conceded that where there is no 
agreement between the pleader and 
his client, the pleadei is entitled to main- 
tain an action for recoven of reasonable 
remuneration lor services lendeied. But 
where there is a contract between the 
parties such conti act to lie enforceable 
must fulfil the leqmrements of sec 28, 
namely, that the conti act must be in Whit- 
ing and the writing must be deposited in 
Court wit hm t lie prescribed period In 
the case before us, t he plaint shows that 
there was an agreement between the 
pleadei and his client That -agreement 
was admittedly not deposited in Court and 
consequently w r as not enforceable under 
sec. 28. Subsequently an adjustment 

(1) 16 0. It. .T. 660 e 0 c. 17 0. W. N. 46 
(lain; 15 0. L. J. 690' 0.0. 15 0. W. 
N. 681 *19101. 

( 2 ) 20 0 . I* J. 445 ( 39141 * 

(8 20 0. h. J 424 (191?). 

(4) 21 0. Ik. J. 618 (1915). 


WEEKLY NOTEB. 771 


was made and a sum was found due to the 
Plaintiff. The question is whether a suit 
on the tmsis of this adjusted account is m 
essence a suit to enforce an agreement 
which does not comply with th e require- 
ments of sec 28 In our opinion the ans- 
wer must be m the affirmative A similar 
point a lose before Mr. Justice Muttusami 
Ayvai m Kmhnasami v. Kesam (5). 
Their I he client delivered to his pleader a 
promissory note tor the amount of his 
dues The note was not filed in flourt 
In a aim to enforce (lie promissory note, 
the Court held that the note was invalid, 
as executed in respect of business done 
by the Plaintiff as pleader of the Defen- 
dant within the meaning of ®c. 28 
The point aiose again m Anantayya v. 
Padmayya (6), where Mr. Justice Muttu- 
sami Ayyar follow ed his previous decision 
in Kiishnamiu v. Kesava i5j. I n that 
case the suit was brought on a note which 
had been given m substitution for another 
note lor which the consideration was fee 
payable by (lie client to the pleader. It 
was held that the note was invalid and 
could not be enforced under sec. 28. The 
mat! ot was fully discussed by Mr. Justice 
Snbiamamya Ayyar and Mr. Justice 
Bhashvam Ayyangar in the case of Subha 
Pillai v Hama Sami Ayya r (7). In that 
'case i lie pleadei had mom red expenses in 
connection with law suits conducted by 
bun I oi his client and a promissory note 
had been given by the client to recover 
the sum due It was ruled that the pro- 
missory note was, within the meaning of 
sec 28, an agreement respecting the 
amount of payment for charges incurred 
or disbursements made by the pleader in 
respect of the suit in which he had been 
retained, and was invalid as it had not been 

'51 r. L. It. 14 Had, 68 (18001. 

>6, 1. L. B. 18 Mad. 878 (1808). 

(7) r. 1. B. 37 Had. 613 (1008). 
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filed m Courl as required by the section 
These decisions were revised by Mr 
Justice Kumarsami Hastn in the case of 

Katnja v 1{am ( ' handm A W ar 

(8) It was held that a promissory note 
oiven m such circumstances must be 
treated as embodying an agreement by a 
client with lus pleadei (o pav h'is fees and 
was consequent 1\ not Milid unless it lul- 
lilled 1 lie leqiineinents o! '•re ‘IS Me 
au> of opinion that m the piesent ease tin 
suit is not maintainable on (lie basis oi 
the adjusted accounts 

Tt has been final In urged that the case 
may he luoiiglit witb.n (lie 'Cope of see 
05 of the Indian Contract \ct r J be 
agreement may be tieated as a promise 
to compensate, whollv oi m part, a person 
who has alteadv volnntaiitv done some- 
thing lor the promisor The answer is 
that the sen .cos rondcied hi the plead i 
weie not \nhiiitan < They \wi.* mud. ted 
on request, in puisuaiiie of an agieemen. 
to pa\ a eeitain lemuneiation We have 
examined the plaint with a mow to (in- 
sider whether the sii.t can he treated no! 
as a suit on the adpisted accounts bill as 
a suit to i ccover a leasonable remunera- 
tion foi sen ices rendered Tint the alleg- 
ations in the plaint leave no loom hn 
doubt that the smt cannot be so tieated 
No details aie fiunislied as to the senses 
rendered, and even if the details we>e 
mailable, a question of limitation would 
anse The adpistment was made neath 
thice years befoie the suit and long a I In 
the services bad been rendered. A claim 
fountfled on the original cause of action 
would be plainly haired bv limitation 
The result is that the decree made h\ 
the Court below is affirmed and this ap- 
peal dismissed with costs. 

j ( K. R. Appeal dmivw'l 

&) 27 Mad. L. J. 723, 


[CIVIL REVISIONAL JURISDICTION.] 

Rule No 516 of 1922. 

. Ohowdhury Jamini 

ANKIN, J. XT , 

1923 Nath Mallik and ors., 

. * ’ Defendants, Petitioners, 


Rankin, J. 

1923, 

Heard, 

5, January. 
J udgment, 

8, January. 


Midnapor Zemindary 
Co., Plaintiffs, 
Opposite Party. 


Vied Pi need we Code (Act V of 1008), sec 10 t 
Cowt */ homo! to sUttf rent suit claiming cesses, 
j i nduig the derision of nppeal hi trhich the question 
of <c\scs lot pi ei tons period cs ill issue. 


Tiro suit 9 invoicing chums for certain 
< esses against the Petitioners were decid- 
ed against them and were pendinq ui ap - 
peal, when a rent suit was biouqht 
ttqainsf the Petitionns They thereupon 
applied f<>i y 'tay of the suit undci sec 10 , 
(' J* C , inasmuch as it concerned cesses 


alleqid In he dll’ lor a subsequent 
}x i iod 


Held That Plough ten this put pose 
suits include appeal, s, -we W did not 
a/qdtf to (hr present eas< U was it 
•sail jut a diffnenl debt altogether and 
foi a* debt which was not in cjistence 
when the last of the pievious suits was 
brouijht Under the near Code the sec- 
tion dots not apply unless the previous 
suit is before a Court which is competent 
to (front the iihef claimed in the subse- 
quent suit hi the suits under appeal , the 
('(ant tould not possibly give jndcfment 
hn tisses that It'll due long alter the in- 
stitution of those suits 


Repin Rgh \n\ AIukiikr.tek v, Jocien- 


r * i t \ ('liwniu ( I hose d) followed 


This was a Rule planted on the 11th 
duly 102*2 against an ordei of the Subordi- 
nate Judge of Midnapur (Mr. A. h. 
Mukerjoe), dated the 11th duly 192*2. 

The facts w i'll fully appear from the 
judgment. 

11 24 C L J. 514(1916) 
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Babu hhirode Naran Bhtiiyan for the 
Petitioners 

Mr. U. N. Sen Gupta (Counsel) and 
Babu Piobodh Kumar Das for the Oppo- 
site Party 

r riie Judgment the Cociit was as 
follows — 

In tins application for re vision the 
decision of the learned Suboidmate Judge 
of Midnapui is complained of on the 
ground that he has refused under see 10, 
C P C 1 , to stay the tnal t>f a rent suit 
The case made by the Defendunts-Peti- 
t’loners is that the Plaintiffs, the Midna- 
pur Zemimlaiy Company, aie the pio- 
pnetois of a ceitain towji and aie also the 
darpatnidars , that the Defendants aie the 
putmdars i that the dispute in question ts 
as to whethei m these cncumstances the 
Plaintiffs are entitled to make the Defen- 
dants putnidars pay contain cesses It 
appears that a lent suit (No 9 of 1916) 
was brought by the Plaintiffs and was 
decreed cx parte , that to counteract this, 
the Defendants brought a title suit 
(No 20 3 of 1919), that the Plaintiffs 
thereafter brought a lent suit (No 80 of 
1918) and that at the present moment the 
position is that although the Defendants 
have lost at the tnal of these suits, these 
two suits are pending in appeal In 
these circumstances they 6ay that in the 
present suit which is a suit of 192*2 and 
which concerns the cesses alleged to be 
due from Aswin 1326 to Falgoon 1329, the 
Defendants aie entitled to claim the bene- 
fit of sec. 10, C. P C Now, the learned 
Subordinate Judge has decided the matter 
upon the ruling that as the prior suits are 
pending in appeal they are not suits with- 
in the meaning of see. 10 of the Code. 
As to that, I am of opinion that that deci- 
sion is erroneous, and I may observe 
that if it has ever been held under the 


old Code that the loference to “ Points 
whethei supenor or inferior” was a 
reason ioi holding that sec. 10 applied 
where the previous suit is at the appel- 
late stage, that is an instance of a correct 
conclusion aimed at for an entiiely in- 
adequate reason. The piesence or ab- 
sence of those woids--“ whether superior 
or inferior ” — does not. in mv judgment, 
affect file question one w r ay or the other. 
I think that the lefeienee at the end of 
the section to ‘Ills Majesty in Council 
shows that loi this pm } rose “suits” in- 
clude appeals, anil in a case which was 
not refeii od to m the aigurnent but which 
I have discouned from Mi Ken’s Book on 
the Bengal Tenancv Act, a Divisional 
Bench of this Point has before now dealt 
with this question and has ruled to that 
effect I refer to the case of Bipin Be - 
hary Muhhcrjrc v Joqcndra Chandra 
Ghose (P It remains theiefore for me 
to say whether see 10 applies to the case 
before me I am of opinion that it does 
not The case to which J have just re- 
ferred is in my judgment an authority 
completed co\enng that point also The 
position is this The present suit ’3 foi 
cess which lias accrued due after the in- 
stitution of the last of the pending suits. 
It is a suit for a different debt altogether, 
for* a debt which was not in existence 
when the last of the piev'ious suits was 
brought When I come to apply sec. 10, it 
does not appear to me that any of the 
changes made m the Code of 1908 has 
any effect so as to make the section appli- 
cable where the suits aie for distinct and 
different debts It is quite tiue that m 
a very well-known judgment oi that dis- 
tinguished leai tied Judge Mr Justice 
Mahmud m liulhishan v Kishan Dal 
(2), he under the former Code dealt 

(1) 24 C. b. J 514(1916). 

(2, 1. L, U. 11 All. 146 1888 J, 
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with tins question by saying that tbc 
former and the later suits were for 
different reliefs and it is quite tiue 
that certain words about the relief 
have been omitted from the later version 
of the Code The observations made by 
Mr Justice Mahmud were sufficient i<> 
show that under the old Code such a suit 
as I have now to deal with is not affected 
by sec 10 But it must he observed that 
a judgment for the recovery of subsequent, 
cesses does not diffei meiely as being foi 
a different form of relief ft is the same 
kind of lelief foi an entirely separate sub- 
ject-mattei, namely, a debt which was 
not in existence at all at t lie turned the 
pre\ ions suit It does not follow, be- 
cause the woids “ the same relief ” aie 
no longer in the section, that sec. 10 is 
applicable to suits for recovery of suc- 
cessive tents I will diaw attention »n 
this connection to one fuitliei point 
Under the new Code it is clear that the 
section will not apply unless the previous 
suit is betoie u Comt which is competent 
to grant the telief claimed in the present 
suit. That by itself shows that the sec- 
tion cannot apply to claims for rent due 
at successive periods altogetliei IS o 
body can doubt that whatever mav be the 
result «f the suits now pending m ap- 
peal, the Court cannot possibly give judg- 
ment thereunder lor cesses that fell due 
long after the institution of the suits 
For these reasons 1 am of opinion tli.it 
the learned Huboidinate Judge reached 
the right result when he held that sec 
10 had no application I will onl> say 
that if at any subsequent stage an appli- 
cation apart altogether from see 10 is 
made to the Court below upon terms 
wliidi that Court shall thmfe reasonable, 
then that Court will be in nc way pre- 
judiced by anything that I have said, if 
it is minded to exercise any power in 


favour of the Defendant other than the 
power given by sec 10 The Rule is dis- 
charged with costs — one gold moiiur. 

J N R. Rule discharged . 

PRIVY COUNCIL. 

[Appeal from Bombay.] 

Lord Dunedin. 

Lord Phillimore. 

Sir John Edge. Khati bat, 

Mr, Ameer Ali. Appellant, 

1922, „ t>. 

Heard, 19, 20, June| Mahomed IIaji Abu 

and 3, 4, 6, July, and ors., Respondents. 
Judgment, 

9, November. 

Halat J lemons of Po/ebttndc) - Succession govern- 
ed by Hindu lau\ os custom on/ law , though opposed 
to Mahomedan law— Judgments as evidence. 

Held — That the High Court has 
cot red hf decided that in the matter of 
succession , the Hulai Memoirs of Pore - 
bunder are governed bg Hindu law en- 
graft <d as a custom on the Mahomedan 
law, although not in accordance with the 
ruies o\ the Koran. 

Judgments of the Courts of Porebundcr , 
dealing with questions of succession 
u mo rig the HaJai Memo ns of Porebundcr , 
do not settle the question but are good as 
evidence . 

Tins was an appeal from a decree of the 
High Court ot Bombay, dated the 21st 
Scplembei 1918, reversing the deciee of a 
.single Judge ol the same Court, dated the 
18th December 1917 

The question in tins appeal was whe- 
ther the succession to the estate of a 
deceased Memon Mahomedan inhabitant 
of Porebundcr in Kathiawar, who died 
intestate, is governed by Hilndu or 
Mahommedan law 

Haji Abu Haji Habib, the intestate 
Memon in question, died on the 3rd of 
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Novem )>ei J91J, leaving considerable pro- rupees The in(e t sl<ite left the lelutiotifi 
peitv, ^ allied at more than tv\o lacs of shown in this table . — 

llrtjl Abu Hrtji Ilxbib (tht Intestate) married Btbibd, 

died 1st Deotmbei 1914 j 2nd Diiendaut 

, ' 1 

ltliomcd. 1st Di ft nd mt Klutubil mauicd Abu IIuji Soleinan, Alslmbm um Hul \I ihnrncd II «jl Sakoor. 

«*iid Respondent. Plaintiff ami A ppullant dud j Sul Defendant 


At some tune, probably after the Maho- 
medan conquest m the 12th contuiy, two 
large bodies of Hindus m Smdh weie 
converted to Islam, hut retained then 
Hindu law <>i succession a<nd inheritance. 
These were the Memons, who had pre- 
viously been Lohana Hindus and mostly 
became Sunni Mahommcdans, and the 
Khojas who had been Blurt ms and { ol the 
most part became SIimk Both Lohanas 
and Bhatias are trading castes o( Hindus 

Of each ot these communit.es large 
bodies migrated southwards, still retain- 
ing their Hindu law of succession and in- 
heritance Ot the Memoirs who so 
migrated, main settled m (hitch, others 
settled in and round the Halai Pranth 
(or Piounce) ot Kathiawar Hence a 
distinction ot Memons into Cutchi 
Memons and Halai Memons A consr- 
derable number of these Halai Memons 
appear to have settled at Porebundei on 
the west coast ot Kathiawar 'Porch un- 
der is and always has been an independ- 
ent Hindu state under its own Rajah 
Here the Memons settled, established a 
Jamat 01 council, and retained then 
Hindu law of succession and inheritance. 

A small body of Memons appear to have 
continued the migration and settled in 
Bombay. Under the charters of the 
Bombay Courts, Mahommedan law r was 
applicable to all Mahommedans m matters 
of succession and inheritance and these 
Bombay Memons seem (like the Memons 
who migrated to Africa from Cutch in 
later times) to have allowed the Mahom- 


i m ni > 
m tt. state 

HnWlth II, 

4th Defendant 

m#dan law ol succession and inheritance 
to be applied to them without piotest 
Later a huge body ol Memons appear 
to hu\o nngiated to Bombay from Cutch, 
and in 1815 the\ and the Khojas, who 
were also i stahlisluul there m consider- 
able munbeis, success! idly asserted their 
custom to lollow the Hindu law ol* suc- 
cession and inheritance before Sir Kiskme 
Penv, C J , ol Bombay (l Peny's) Orien- 
tal ( 'uses, j) 1 10) 

Idle intestate Hajr Abu Haji Ilabrb 
was bum at rorehunfler in Kathiawar, and 
when he giew up went to Durban in 
South Africa joi fi\ e years, and then re- 
turned to Porebundei, and carried on 
business there for a time, and then sold 
the l)i ismess and c.uiH‘ lo Bombay, where 
after sei \ in a shop, lie. about the year 
1882 , slatted a business of lus own, which 
succeeded Be, however, always retain- 
ed his connection with I’orebunder, 
and in 189',) built a house there Marri- 
ages and confinements in Ins family always 
took place at. Poiebunder, and fiom 1899 
he lived there most of the year, and wag a 
teadei ol I lie Memon -Tamat or council 
theie Both Indian Courts held that he 
retained Ins 1 ’or eh under domicile, and 
that tin* light to lus estate must be deter- 
mined by the law or custom applicable to 
a Porebundei Halai Memon 

On the 15th September J 9 1 5 , the Appel- 
lant claimed a share in her father’s estate 
as his daughter fiom the Respondent, 
Mahomed Bap Abu, and on her claim 
being denied she brought the present shit 
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jh the Oiiginal Ci\il Jurisdiction of the 
High Court, on the footing that the 
Mahommedan law applied to the intestate 
as a Halai Memon Mahommedan, and 
chummy her share a., a daughter, and ad- 
ministration oi the estate 

Written statements v\eic put ui by the 
Defendants and Respondents, that of the 
third and fourth Defendants and Respon- 
dents suppoited the Appellant’s claim, 
while those of the fiist and the second He 
lend ants and Respondents maintained thai 
the intestate letamed his dortncile at P ue- 
bundei , and that the Halai Memoir 
domiciled m Kathiawar had retained then 
Hindu law of success on and mhenUiwe 
The learned Inal Judge ruled Riat it 
lav on the liist Respondent to establish 
that the intestate had retained Ins Poic- 
hunder dominie and that Hindu law 
applied to Halai Mtmons domic ikd 
m Katluiiwar He then considered 
Die evidence on, this issue, and held 
that the said Respondent had proved tbit 
the intestate had a Poiobunder domi- 
cile when he died, and that Du* hw* 
of Halai Memoirs *rt Poiebund i ap 
plied to him He next examined the e\ i- 
denee adduced h\ the parties as to the 
law applying to Halai Memons of hm*- 
hunder and considered that Die cDm- 
mentarv evidence pcodui °d by the /um. 
Defendant (Respondent) of decision*, m 
the Porebunder and other (’oiiits -winch 
all (with one exception) held that Ihilai 
Memons in Poiebundcr were governed l>\ 
Hindu law in matters of succession and m- 
- hcrdance— was unreliable on flic giuund 
that these decisions were mostly based, ns 
he thought, on a misinterpretation ol p u - 
judgments of the British Courts Y\ uli 
regard to the ora) evidence of the 50 ins- 
tances of Hindu succession among Halai 
Memons at Porebunder to winch flu- 
Respondent’s witness had deposed, t !*.* 


learned Judge held that. 16 instances had 
been established, but, ml his opinion, these 
were not of sufficient weight to establish 
the custom, and on Die other hand he held 
lh.it the Appellant had nrovtd three cases 
oi t ho application ol Mahomodan law, and 
he accordingly decided that the Respon- 
dent had failed to establish a valid cus- 
tom of Halai Memons at Poiebundei to 
ictain tlie Hindu law and decieed the slid 
in favour ot the Plaintiff 

Piom this decree, the first Dctendant 
appealed, and* his appeal wars heai d b\ a 
Dmson Bench of the Bomba v High 
('out t, consisting of Scott, V. J , and 
Macleod, J , who deluded separate lodg- 
ments l excising the decree ot the lower 
Court and allowing the appeal 

Both the Judges concurred m tlie find- 
ing ol the Dial Judge that the intestate 
was a Porebunder man governed bv Poro- 
hundei law In then opinion, the deci- 
sions ol the Poiebunder and otliei Courts 
were material to the consideration of the 
custom followed in that slate and Mac- 
leod, J , considered them conclusive of 
tine contention pul toiwaid hv the De- 
lendant 

In Die oatlv ]>ai t ot his judgment, the 
Chief Justice stated as follows — 

“Speaking generally, the evidence 
which will latei he rTcired to with moie 
pariicularitv, establishes that the Memons 
of Kathiawar ot whatever group or set, 
follow the Hindu law' ol succession, and 
this conclusion is supported as to Pore- 
b unde,! Memons particulailv hv a large 
number of instances m which widow and 
daughteis ha\o been excluded from suc- 
cession , sons have divided the properly 
wnh their father in lus life-time or equally 
with each other after his death, and the 
light of predeceased brothers’ sons to 
share with their uncles has been re- 
peatedly recognised All these results are 
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incidental to the Hindu and not to the 
Mahommedan system 

“ The husband of the Plaintiff* who is 
a Porebundei man, and had the fullest 
opportunity oi countering the evidence 
adduced in ('unit h\ the fiist Defendant, 
has not been able to pioduce anv Pore- 
bunder evidence to support the contention 
that the Mahommedan law applies 

“ The Plaintiff relies upon the evidence 
of Bombav Memons, which d°es not 
necessardv help us to decide what is t lie 
eustomaiy law oi Poi chinnier. in onlv 
veiv few oi these cases does it appeal tint 
theie was anv continuous connection with 
Kathiawar, and in none do‘s there clearlv 
appear to have been, as m the case ot Hap 
Ahu, an intention of letnmg pennanenl ly 
to Kathiawar 

“ A pi lot i, there is nothing astonishing 
m the lesult oi the Potehundei evidence 
“ That the Memons oi Kathiawar are 
com cits to Islam from Hinduism is un- 
doubted 

“ It would be surprising it in Kalina- 
war thev had divested themselves of the 
social system oi then fore-futheis.* Such 
a result has not followed in the ease >f 
ofrhei Hindu converts to Islam in W estern 
India, fot example the Khoja*, the Cutehi 
Memons, the Sum Boialis ot Koith (lu|- 
rat | see H<n Baiji v />m S/nitoh (N)| and 
the Molesalam (lnasias of Ahmad [see 
Mahqrann Shri F<it( hsanr/ji v huvur Hurt- 
s' an gjt (U)] and the Nassa|xuni Memons ot 
Saul f 1 bdutahmi Httji J^matl Mithu v 
llaUuiabm OH It niav indeed be saitl 
that the lmbd of the Bombay Memons 
(other than the Cutchis) to iollow the 
Mahommedan law of succession is rather 
the anomaly It mav pci hap* be ex- 

(IJ L. R. 43 I. A. 36 : s. c. 20 C. W. N. 362 
(1916). 

(81 I. L. R 10 Bom 63 (1894). 

(9) T. h. R. 20 Bom. 181 (1894). 


plained by the fact that, as testified in 
1&-17 betoie Sir Brain ne Peiiv, they had 
been settled lor a long tune in the Oitv. 
Theie thev would be open to the influence 
of professional lawyers at a time when 
the exclusion of the law of the lehgion 
b\ the customaiv law antenor to the con- 
version was not established as a legal pos- 
sibihiv or it mav he that the influence 
ol some religious teacher in the city 
opeiated to enforce the adheienee of the 
Bombav Memoirs to the rule oi the Koran. 
’Whatever the cause, the result, has been 
that the Bombay lawyers sweep 'into the 
categoiv ol pure Mahommodans, not 
meielv' the Memons settled m Bombay 
with no Kathiawar conned ions, but also 
occ atonal ly Memons who have not given 
up t lien Katlnawai conniptions 

“ The general Bombav assumption that 
even Memon v\)io is not a Outchi is gov- 
erned h\ the Mahommedan law of suc- 
cession is well illustrated by the notice of 
the Bombav (lover nmenl of the year 
1K)7 drsciihcd as a public notice to the 
Memon (’omimimtv hv the Government 
of Bombav at the desire of the Govcrn- 
meni of India 1 m which it is stated ‘the 
Memon (omnnmity in India is divided 
into two sets, the Halai Memons and the 
Cute In Memons The foimer without 
* exception follow the Mahommedan law in 
all respects 7 This notice appeared m 
the Poi ebuudei Gazette with a view to 
elicit the wishes of t tie Memon Com- 
mumtv theie Tlie result must have 
been a sm prise to the Bombay Govern- 
ment, for the 'leaders ot the Porebunder 
Memons (not (ditchis) went to the Ad- 
mirustiaffir and informed linn that the 
Jamut had approved ol the Hindu law of 
inhci itunce by which they were governed 

“I will now consider the evidence in 
detail 
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‘ First, as to the genet a 1 evidence re* 
gaidmg Kdt 1) in war Memons 

“ k Many of the witnesses examined on 
commission at Poiebundei on behalf ol 
the fust Defendant depose lluii in mutters 
of succession and mheiitance Memoiis 
follow the Hindu customs, tli.it all 
Katluawm Memons ate Hald's, and all 
(hdehi Memons aie Cutelns, that 
Memons residing in oilier Katlnawai 
towns such as Dhoiaji, Ppleta, Kutiana, 
Bantwa, (londal, Bajkote, Vantuli and 
\asawad, some* ol them being undei 
Maliommedan pundietion, follow similar 
customs That all Memons were ori- 
ginally liohanab m Sind hefote then con- 
version. 

La.tei on alM dealing with tlie evi 
deuce m del a it he stated — 

“In this state of the evidence we are, 
T think, justified m holding that the condi 
turns of a. valid custom have been estab- 
lished The custom is certain in it, 
operation, excluding daughters in favour 
of sons Jl is invariable inasmuch as no 
case of variation m Poiebundei has been 
proved ft is ancient localise it is the 
custom which must ceitamlv have pre- 
vailed hi the communitv belore the con- 
version lo Tslam, for Mahommedans do 
not^liscard when once adopted, though 
they do not always on conveision adopt* 
the ude ol the Koian i elating to succes- 
sion 

“ The suit as filed relates to property 
in Bombay alone, and the deceased Map 
Abu died in Bombay intestate, but he was 
a Poiebunder man Neither circum- 
stance implies severance from Poiebun- 
der The evidence is strong that the de- 
ceased had letired to Poiebunder, where 
he had a house, with the intention of end- 
ing his days there, and he only came lo 
Bombay to consult a doctor during his last 
illness Since then there was no sever- 


ance from Porcbunder, the customary law 7 
ol I lorebundf r Memons must govern the 
distribution of the estate 

k W e do not think it is open to ur in 
out mow of the evidence to billow the 
(omse taken h\ I he lowei Poult and hold 
that the Defendant has not made out the 
( ust on 1 alleged Nor can we hold that 
luslom has established a let loci peculiai 

10 P>ombav jiiojicrtv, namely, the Maliom- 
medan law , and another leu' loci peculiar 
to Poiebundei property, namely, the 
Hindu law Tluve is no principle i\ cog- 
nised h\ the law administered m tins 
(ountrv upon which a Hindu's or Mahom- 
medan’s possession may lie distributed 
paitlv bv one law and partly by another 
according to the locality of the posses- 
sions They must all fall under one law, 
either the law of the religion or f Lie oils- 
foiuaiv law ot the community There is 
no h.c loci lor the purpose of distribution 

11 it were possible on the evidence to 
inler an election !>v the deceased, a sever- 
ance of his connection with the JJindu- 
Kalhuwai environment and a permanent 
set l ling in Bombay wheie nou-Cutclu 
Weinous have long adopted the Mahom- 
medan law for distrihution, the malogv 
ot I he law ot domicile could be applied as 
m 1 bdutahtm Haji Ismail Mithu v 
HnUmabiu tD It would not be the 
law of domicile, for permanent resi- 
dence in Bombay does not neces- 
sarily import the Maliommedan law iof 
succession for one whose ancestors were 
converted, from Hinduism Severance 
from the domicile of origin and permanent 
residence m Bombay would, m the case of 
persons failing within the purview of the 
Succession Act, effect change of domicile 
and with it a change of law, c.g , from 
Prench to Anglo-Indian or Portuguese to 

(1) L. R„ 43 I. A. 35 . *, c. 20 C, W. N. 362 
(1915). 
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Anglo-Indian, but it would not change 
the law of succession for Hindus or 
Mahommedans. 

“ Therefore since we aie of opinion 
that the deceased died as he was horn, a 
rorobunder Meuion, wo must hold that 
according to the custom established bv the 
evidence his son succeeds to all Ins pro- 
)xrty, Ins daughters ate not entitled to 
shate m his estate and Ins w alow is entitled 
only to maintenance We set aside the 
drciee of the lowei Point and dismiss the 
suit Tlie Plaintiff miiM pav the costs of 
the Jst Defendant throughout ” 

MacLeod, J , stated — 

“Those instances winch have been 
brought foiward on both sides have been 
considered m detail h\ the learned Chief 
Justice and T entirely agree with the con- 
clusions at winch he has atnved. No in- 
stance has been pioved in winch the estate 
oi a. Poiebundei Hulai Memon has been 
distiihutcd m Poiebundei according to 
Malioinmcdan law, while considering the 
liumbeis of the eoinnmnit\ a large num- 
ber of instances have been pioved in which 
the distribution has been accoiding to 
Hindu law 

From the deciee of the High Couit the 
Appellant appealed to IBs Majesty ui 
Council. 

Mr. L DtOnufih( r, K. C (with him 
Mr. C L Far well) for the Appellant - 
The intestate being a Malioinmcdan, the 
succession to Ins estate is governed by 
Mahommedan law unless an ancient and 
invariable custom to the 'contrary is 
established by cleai and unambiguous evi- 
dence. 

As to the requisites of proof, see Abdul 
Hussein Khan v Sana Dero (*2). 

No such custom has been established. 

It was decided m Bombay in 1847 

(2) L. R. 46 I. A 10 at pp. 15, 17 * ft. C. I. L. 

R. 45 Cal 46C ; 22 C. W, N, 353 U«17). 


(Peii\ s (h lenUd Pases, p 1 10) that Puiehi 
Clemons had adopted the Hindu law of 
mhentance, vet there aie a senes of deci- 
sions m Bombay light up to 1 ( J1C that the 
distribution of piopeitv among Halai 
Memons is accoidmg to Mahommedau 
law 1 1 (he alleged custom of succession 
bv Hindu law pi evaded among Tlalai 
Memons tliev would have brought if to 
Bomhav with them 

Stn Ham Paibati Kunuiu Dchi v Jaffa- 
di* (h phabal (J) and Hal want Kao 
Fuji IUuj (p 

f Lord I)i \hm\ -Supposing all lialai 
Memons in Poiebundei allow their pro- 
pel tv to go by Hindu law and m Bombay 
vice raui, what is the legal result 9 l 
Mr DcGriujthcr , K P — If theie is a 
Hindu nde oi succession among Halai 
Memons tliev would take it to Bomhav 
The tact* that m Bomhav they ohscive the 
Mahommedau law. ol succession shows 
that that was then oiigmal law. 

ffjoiU) Di nedin — A man can abandon 
ills law and adopt another, Hahcaut Kao 
v Kaji Kao < 1 1* ] 

Mi DcGniiftUn , K P — Although so 
fai as lfmdu law goes a dill ei cut vanety 
may be obseivod as to Mahommedan law 
there is onlv one law Baluanf Kao v 
' Baji Jiao ( D is onlv m leteienee to differ- 
ent varieties of Hindu law 
Furthei, on the evidence there is no 
pioot that Halai Memons m Poiebundei 
adopt the Hindu law of succession 

The Poiebuifder decisions are based on 
a misintei pictation of certain decisions of 
the Bombay Points 

[Loan Dumsden — The Porebunder 

Couit pioceeds m the same way as the 

l8) L. R. 29 I. A. 82 : ft. c. I. L. R. 29 Cal. 

343 ; 0C. W. N 490(1902). 

(4) L. R. 47 I. A. 213 : s. c. 1. It, R, 48 Cal. 

50 , 25 0. W. N. 243 (19?0). 
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Tndian Couits, not on domicile but on the 
personal law of the intestate.] 

f I jOKi) I’HiiiLiMORE. — The real inquirv 
is what is the law which the state of Pore- 
bunder applies to Halm Mentions The 
“ratio decidendi" may be of interest, 
but what we have go! to look at is the 

“ /rv <]< <• i sa "] 

Mr DcGnujthcr , A'. C — Undoubtedly 
in Piombav the Mahommcdan law of huc- 
eess'on observed If the Hindu 
custom <>t succession was general amonp 
Ualai Meuions in Kathiawar they niusl 
have taken it- with them to Bom- 
bay and tlieie is nobbing to show 
whv 01 when they abandoned it- The 
ouestion of domicile is leallv inelevant 
(37 Geo lIT.c 112, been 12 and 13) 

(Indian Succession Ac! ISC'), secs 3 
and 321.) 

Ilefci cnee was also made to ITcmchand 
Dcvchand \ 1 zam Sahwrlat ('hhotamhif 

<!>), Abdurahun llap Isvuul RIHliu \ 
llaliniabm <1>, Jan Mahomed v Dale 
Jaffer (0) and 1 dvoiale-Gcneral of Bam- 
bini v Jumbubai (7) 

M v s’a rs Upjohn, K C , E B Ruil\<* 
and Balal for the 1st Hespondent — The 
Pesj/ondent has always contended that the 
intestatg was not a Bombay man bill a 
Porebundei man The only law' which 
applied to him vas I ’ore bunder law as m- 
terpieted by the Courts of Porebundei 
That law is foreign law to be ptoved as a 
fact 

There is not one itniveisal law apph 
cable to Halai Memons. then law is pet 
sonal and depends on whole they ate 
settled. 

The enquiry lieie is to ascertain the pci 

(I) L, E. 43 I. A. 36 . 8. c. 20 0. W. N. 362 
(1016). 

(6) h. E. 88 1. A. 1 : 8. 0. 1. L. E. 33 Cul 
210; 10 C. W. N. 861 U90»). 

(6) I. tk E 38 Bom 449 (1013). 

17) 1. L. B. 41 Bom 181 (1916) 
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sonal law of the intestate who was a Halai 
Memon of Porebunder, and who retained 
Ins personal law until his death* 

The Porebunder decisions show that 
Tfalai Millions there adopt the Hindu law 
of succession 

Mr DcGruijthcr t K C . , replied 

Their IjoRDSTiirs* Jldgmiat was deli- 
\cml by 

Boko Di\bi)i\ — The present appeal 
idates to the succession of one Hap Aim 
Ha |i Habib, who* died intestate at Bom- 
bay on t he 30th November 10M The 
contest is between a daughtei, the Plain- 
tiff and Appellant, on the one hand, and 
a son and otliei nienibeis of the family, 
the Defendants and Respondents, on the 
olhei, and depends entirely upon wlutt is 
the law ot succession to be applied to the 
piopeitv of the deceased 

Now, the deceased was a Mahomedan 
Arcoidmglv the Indian Succession Act 
docs not applv, and if nothing more weie 
known it would be obvious that the oidi- 
naiv Mahomedan law oi succession would 
tall to he applied, which would mean that 
the Appellant would succeed. But the 
deceased was not what may be termed an 
onlmaiv Mahomedan There aie among 
the Mahomedans certain gioups whose 
aricestois were Hindus and professed the 
Hindu i dig ion, and were then converted 
to Islam Among these groups mav be 
leekoned, as is shown by decided cases, 
Khojas, Sum Bombs, Molesalam (lirasias, 
tutcln M'emons, Nassapoona Memons, 
and, lastly, Halai Memons, to which 
gioup the deceased belonged. Now, with 
regard to the groups other than Halai 
Memons, it. has been held by a succession 
of c ases beginning with a case decided by 
Sir Erslune Feirv in 1817, that the con- 
\<rts liad letamed their Hindu law relat- 
ing to the exclusion of females from sue- 
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cession, and that that law had been en- 
grafted as a* custom on the Mahomedan 
law, although not in aceot dance with the 
rules of the Koran In the present case, 
as is said by the learned Chief Just re, an 
entirely novel question js mined, viz , 
what is the customary law go\eimng suc- 
cession to a non-Cufclu Memon of Fore- 
hander? Both the learned Judge of fir .->t 
instance and the learned Judges of Hie 
Appeal Court held that the deceased was, 
so to speak, n Poiebundei and not a Bom- 
bay Memon Those being eoneurient 
findmgs of fact, their Uordalups, while 
entirely agreeing with them, need not 
examine the evidence on which they are 
founded It follows that the personal 
law of the deceased, so far as the question 
for decision in the present np]>eal is con- 
cerned, was the law o( a TIalai Memon of 
Poiebundei* 

It may he line well to say a word as to 
what is meant b\ a Halai ADinon \ 
Memon, as the woid denotes, is a c >nv T eit 
The name Memon, howwer, ha ^ not been 
applied to all blanches ol Hindu com *rts, 
c r/ , as in I he case of the T\ho|«\s Them 
was a body which came fiom Sind and 
settled in Cutch, and these ha\e been deno- 
minated as Cutch j Memoirs Another body 
from the same place settled in the Halai 
Prant of Kathiawar, and these have been 
designated Halai Arduous Some of the 
Halai Memons pushed on to Bombay, 
where they have formed a community 
known as the Bombay Halai Memons. 
There was also an immigration to. Bombay 
from Cutch, and the Cutchi Memons 
formed bv themselves a separate com- 
munity* in Bombay from the Halai 
Memons. Now, it is admitted that so far 
as the Bombay Halai Memons aie con- 
cerned they have been content for many 
years to have their property distributed on 
succession according to the tenets of the 


Mahomedan law, so that if the deceased 
had been, in the piopd sense of the word, 
a Bombay Halai Memon, the question ot 
the succession would h i\e been solved 
But, as aheadv stated, both Comts have 
found that he was not a Bombay Halai 
Memon, but a I’oiebundei flalui Memon 
The question, theieloie, is- Docs a Halai 
Memon domiciled m Poiehundet follow' 
the Hindu or Mahomedan law with 10- 
gard to the ^ince^sion ot lemales 9 

\ olmninous cMdence was taKen, which 
consisted of <I) the icpmts of a set of 
judgments of the Porebunder (Marts — 
Poreliundei being a. Xati\e Sta>e, from 
whose Courts theie is no appeal eithei to 
any Appeal Cotut m Tndia or to the King 
in Council , hi) oial testimony trom 
pleadeis and fiom poisons belonging to 
the eoimmmiH in Poiehundei as to wduit 
the ( ustoin of Miee(‘f,sion was The 
learned Judge ot fust instance, aftei n care- 
ful and elaboi.ite judgment, came to the 
conclusion that the custom ot succession 
according to Hindu law was not sufti- 
c.entlv pimed as to cnH the geneial 
appl i<* it ion of t he* Mahomedan law. 

On appeal that judgment was icversed, 
and an equally caieful and elahoiate judg- 
menti pionoiinced In the learned Judges 
of the Couit of Appeal * 

•Then Loidslups, after cuiciul consider- 
ation, aie in aecoi dance with the views of 
tlie Appeal Com! The learned trial 
Judge has, in tlnui view, drawn a w T rong 
inference liom the fact that the Bombay 
Halai Memons , follow the Mahomedan 
hw, and the> cannot help thinking that 
this infeionoe lias coloiued his views on 
the whole case Finding that these Bom- 
bay Halai Memons practise m the matter 
of succession the Mahomedan law, he has 
drawn the inference that when they came 
to Bombay from Kathiawar they brought 
that law with them* and that conse- 

99 
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qucnlly the community which they left 
also follower! the M ahomedan law Their 
Lordships agree x\ifh Maelood, J,, that 
tins is not a "c'-ct^iix inference If it 
is other \mm‘ shown flint tlie Kathiawar 
llal.u ' onus practised the Hindu law 
excluding females from succession, it is 
cuualh (msv to infei flint the Bombax 
Memoirs, finding jhemselvcs among othci 
Mahomedans who followed the Maho- 
medan law’ in its puiitv, lenounced the 
custom ol the Hindu law of succession in 
invent of the oithodox tenets c*f their own 
i el i, ■.’ion \n exam|)le of this may lx 1 
found m l lie rase of 1 bdunihi m lht]\ h 
viiul \hlhu \ Ilalnuabai (1) ft he Mom 
Imsu ease) Of com sc, this is not aw in- 
feienee which itself need neoessanly ho 
drawn, hut it eounlei -balances thy other, 
and matteis aie, Iherofoie, left as ibex 
weie, viz , to depend on an enquiry a*s to 
what has been ih Unto tb° practice of th< 
Halai Memoirs m Poiebimder 

The ( (ec isior is of tie 1 Poielumlu Points 
. e minufelv examined bx Meclei d, d 
The mosi that ( m bo ^ i n 1 lor the \ppd- 
lant ua u reduced m t h > < i oss-exammation 
of her chief witness to tins — 

“ In Poiebimder there is a conflict of deci- 
sion, but tin* latest jm that Hindu law 
governs Halai Memons That is the decision 
of tli * final (*010 1 ot Appeal thine- -the Hti/m 
Com t” 4 

It has been nb|eeted to tins last and most 
authoritative decision- for it wars the 
deciMon of the highest ti ibunal in Pom- 
bundei - that it is bar, d on a misreading 
(nf the Mombasa c»se *11 probably does 
go too far m thinkm** that thui Lordships 
in that ease laid it down as a general pro- 
position that all Memons neceasanlx Jol 
low Hindu law T of snceession. But that 
W’as not the onlv ground of judgment, and 

(lr L. R. 43 I, A, i *, c, 20 0. W. N. ;%» 
(l» 16 h 


the judgment remains as the last of the 
Porelmndei Courts 

Their Lordships, however, are not in- 
clined to take the view that that settles 
the matter, for the enaimv is not as (o 
what js 1 ho Poiebimder law, but as to 
what is f lie Poiebunder custom But the 
judgnients of the Courts aie good as evi- 
dence, and they aie hoi no out bv the 
other evidence in the case Here their 
Lordships aie content to follow the re- 
sult aimed at by Scot!, C d , who afttr 
a most eaicful examination of tli ‘ ex i~ 
dencc sums it up thus --- 
“ On n coin si del at ion of all |hc case's alrw a 
mentioned, the exuhme seem', to on to be 
all one wav r Twcnt \ fixe rrw s aie pnweil 
which indicate that Hindu law v, is apple d 
and not Mahomedan law, and there is no 
eleai case of the application of Mahomed, in 
law among M onions settled at Poiebimder 
The learned Counsel for (lie Appellant 
directed criticism to flu* cli p^ctei ol eei- 
t a in ol t ho xx it hiss's bill ‘ ueh ciPieism i 
ol small axail in contieM with the oxei- 
whelmmg elfeet of the n 'natwe msult 
alluded to 1>\ the duel lusti<“\ tlial them 
is uj> ch'ai eise of succession according m 
the Mahomedan law 

Then Lordships xxill, theiefoie, humbly 
adxrse His Majesfx to dismiss th 1 appeal 
xxith costs 

Solicitors 1/hss/s II u//ous <( Co for 
the \ppellant 

Solicitor^ l/c.x’srs T L II ihnn t( Co 
foi the lnt Respondent 
0 I) M. 
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[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Civil 
Jurisdiction 
No. 56 of 1923. 

Mookbrjee, J. J. C. G^lstaun, 

Rankin, J. Defendant, Appellant, 

1923, v. 

Heard, 11 May. li. D Sassoon & Co., 
Judgment, Lid., Plaintiffs, 

16, May. Respondents. 

Ci i it Placed ure Code (Art Vo/ 1908 ), Or AY/, 
r, o '— Judy meat on adno^ion, tl the Plaintiff uni 
have j ltd rj //tent it hen the Defendant plead* that the 
action is pi emat in e— Object of* Ot XI J , r. G — 
Judgment if can be claimed a* of nijht 

A suit was inditutfd by the Plaintiff 
Company against Salt }i d’ Co as 1 principal 
and afjamsl Galstaun as surety The De- 
fendant Galstaun m Ins iniiien statement 
Uadi tlu pit 7/ that the conduit oj the 
Plaintiff had bten sin h a \ to abiotic him 
fiom habihti) unfit i the (fiiarantte and 
that the suit wa s prnnatun Subse- 
quently GaPtaun, m course of hiv deposi- 
tion be foie the Reqistiar m Insolvent if in 
a tertian proceedim /, ni ansuei to the 
question “ l T p to now i/ou have had ^no- 
thing to png as guarantor 0 ”, said , 
” But I shall have to pay ” Thereupon 
an application was made for judgment on 
admission Mr Justice Greaves allowed 
the apptuation 

On appall it was held that the state- 
ment in the deposition of Gulstaun could 
not be constiued to imply that he had 
abandoned his defences m their entirety 
and that judgment on admission- should 
not have been pronounced 

In order to entitle the Plaintiff to have 
judgment on admission there must be a 
clear admission that the money is due 
and recoverable in the action in which the 
admission is made . 

Koiumall v Mongilal (1) approved . 

(1) 23 C. W, N. 1017 U910i 


Lwniimw p Pewst (2) referred to 

Thi ad miss toil aho must be Gear and 
uncqnivoi at 

Hlgiils r London, Ldiniu hoii and 
Glwsoow \sbuiwcn Co Ltd (3) re- 
ferred to 

Obpit of the uric as (pplauud m Kllis 
v Allies ( I > up pun ed 

A judqun nt on admission cannot be 
claimed uv a malU / of mjht 

1 'rem si k ])\s r l j> m h \ m (5>, Mellor 
v SiDERoiroM do, I\ m. Wright, Kjrkm 
v North (7) and (Jnamui r Smith (S) 
uf erred to 

This was <m appeil from t m older id 
Mr. ‘Justin' L maxes passed on the 20th 
M«iU'h PJ2J in tli' exorcise ol Oidmaiv 
Oiignia L ( i v il J in isd'et ion 

Pads w o] e (hose 'The 1 ‘hunt ill Com- 
pany hied ( i slid juamst (he Deiuulanl 
linn Lbiahnn ttoleman Selcji w Co and 
the 1 )(‘l (Tidiiu t John Ciyapiet ( 1 .list a tm tor 
the ricuveix ot a sum oi lis 5,00,000 to- 
gether with i nt co < st Lheieon and ioi othei 
leliefs. The said sum of JL 5,00,000 
was len! and advanced h> the Plaintiff 
CYnnpanx to I he, Defendant firm as pint of 
JO lakhs iiipeed to be lent and advanced 
by the Phiintill Company to tlie Defend- 
ant Salep Tli.» claim against the De- 
fendant- (lalstaun was based on a letter of 
guarantee, wutten by him to the Plaintiff 
Compam on the fall January 1021 

(The letlei is set out m the judgment.) 

The Defendant Galstaun m his wiittcn 
statement took tie plea d) that the con- 
duct of the Plainl ill Company had been 
such as to ah'-ohe him lium liabilit \ uiuIit 

(2) 34 W. R iFnii 69! ; 55 L T 42. 

(8; [1891] STL It 81. 

(4) [1914] 1 Cli 0 904 

(b) I. L It. 45 Cal 138 f*. c. 22 C. W. K. 

204 <1917). 

(6) L. K. 5 Ch D. 342 (1877) 

(7) [1895] 2 CJh D 747. 

(8) L R. 2 Oh D 689 (18*16), 
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the guuiuntee, (u) that the suit was pre- 
mature. 

On the 2$th Febiuary 1923 an applica- 
tion was made on behalf of the Plaintifl 
for judgment on adnnefsibn' against the 
Defendant Galstaun for the sum of 
Rs 5,00,000 under Or 12, r. 6 of the Code 
of Civil Procedure In the petition it 
was stated that the Defendant Galstaun 
admitted Ins liability in respect of the 
said sum of Rs 5,00,000 on three occa- 
sions, viz , UP bv a letter da£ed the 2Gth 
February 1922, (b) bv a letter dated the 
15th August 1922, (r) on or about the foth 
May 1922 in his evidence before the Regis 
trai in Insolvencv in No 184 of 1921 

The letter dated the 26th February 
1922 was as follows --- 

Messns E 1) Sassoon & Co , Ed 

Deal Kus, 

With icierencv to om interview wth 
vour commander Davey re loan on P.uk 
Street and Russell property with an mn 
of over 10 biggahs freehold land on which 
T am now building T would feel obliged »j 
you can advance me rupees tvvontv-five 
lacs on the first charge on these premises 
I would ha\e to pav the Tata Bank 10 
lacs to release the property and would 
allow vou to deduct five lacs account 
Saleji I would also require five lacs' to 
complete the buildings later when mme 
piogress is made I hope to complete ihe 
whole about Maieh next year and vwll 
then get a rental of 45 to 50 thousand pet 
month The building will be a six stoned 
one w illi (diops on tlio ground floor and 
flats about the ground floor area will be 
over 50,000 sq. feet. 

I have contracted to purchase the lease- 
hold of 12, Russell Street about 60 veins 
still to run and have filed 0 suit for speci- 
fic performance. Should I succeed ties 
too w ill be given to vou as further seem if v. 


The loan to be for 3 years ceitain and 
one > ear’s option at 8 per cent per annum. 

Yours faithfully, 
(Sd ) J V (iVLSTAUN 
The letter dated the 15th August 1922 
was as follows — 

Messis E D Sassoon & Co., Ld. 
Dour Sus, 

I shall thank you to give me an ad- 
vance on my property in Calcutta now m 
coiuse of construction at the corner of 
Kusm‘11 Street and Park Street, area abo it 
3j acres giourid flooi space over fifty 
thousand square feet tor shops 

A six stoned building is being erected 
containing 50 first cla-ss flats which can 
at any time he conveited into a hotel of 
the highest order I understand 'from Mr. 
A M John, the biokei , that lie has shown 
v on the photographs. 

1 require at present 30 lacs payable 
here or in India at interest per annum 
J have eveiv hope ot floating a Company. 

From this sum vou can deduct 5 lacs 
advanced by you to Saleji the interest and 
(osts payable hereafter and also to pay 
Mi* A M John Ins commission of 1 per 
cent on the sum advanced 

Yours faithfully, 
(Sd ) J C Galstaun. 
'The portions of the evidence material 
loi the pui pose of this report will appear 
irom tlie judgment ) 

Air Justice Greaves held that there 
was no such admission in either of the 
two letters as would justify a judgment 
under Or 12, r. 6 of the Code of Civil 
Piocedure He came to j the conclusion 
that- the deposition ot the Defendant 
Galstaun contained an admission contem- 
plated by Or 12, 1 6 of the Code of Civil 
Procedure and accordingly made a decree 
m favour of the Plaintiff Company for the 
amount. 

The Defendant Galstaun appealed. 
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Mcss)s. N. Strcar and S M Bose r 
the Appellant. 

Messrs Langford James and 1 meet 
Ah for the Respondent Company. 

The J 1 T D( 1 MENT OK TJlIfi COUKT WUS US 
follows : — 

Tins js an appeal trom a judgment on 
admission pionoimced by Mr Justice 
Greaves under Oi 12. i G ot the Code ol 
Clvj] Procedure, 1908 

The suit was instituted on the 7th May 
1921 bv Vi 1) S. sjioon & Co against 
Ebiahim Soleman Salop & Co and J C 
Galslaun lor iecovoi\ of money This 
chum, s o lar as Galslaun was concerned, 
was based on (lie following letter of 
guarantee w niton by him to the Phun- 
tilfs on the Glli Januaiy 1921 

“In consider a l t linn oi voui advancing 
to Ebiahim Soleman Sale]! A Co of No 1, 
Anuatolia Pane m Calcutta at mv request 
the sum oi I Is 5.00,000 as a loan bearing 
interest at nine pei cent pci annupi 1, the 
undersigned John Caiapiet Galstaun. heie- 
h\ agice with \ou as tollows : — 

1 To make good unv default on the 
part ot the said Kbuiliim Soleman Saleji 
& Co or then suecessois in mtetest in the 
pavinent oi the said loan and all interest 
due theieon. 

2 You are to be at liberty without 
discharging me fiom liability liereundei 
to grant time or other indulgence to the 
said Ebralnm Soleman Saleji & Co and 
to treat them in all respects as though 1 
was jointly liable with them as a debtoi 
to you instead oi being a surety for them 
and in order to give full effect to the pro- 
visions of this guarantee 1 hereby waive 
all suretyship and othei lights inconsis- 
tent with such provisions which I other- 
wise might be entitled to chum and en- 
force. 

3. This guarantee shall not be revoc- 


abb n nolitv or b\ reason of mv death 
but it shall remain m full force until the 
s.nd sum of Its 5,00, UIH) with interest is 
repaid to vou oi until such time as the 
proposed mortgage ioi Rs 10,00,000 se 
cured on certain properties of the said 
Ebiahim Soleman Salop & Co bhall be 
completed 

1 This guarantee shall be oniotceable 
against me not withstanding the iact that 
anv othei .set unties ma\ be held bv you 
against tins loan at the time of any pro- 
ceedings being taken against me on this 
guarantee ” 

Thcr e was an arrangement whereby 
the Plaintills were to advance to the fust 
Defendant a lorn of Rs 10,00,000 secured 
on certain properties The execution of 
the inoilgago, attci investigation of title, 
would oi eoui.se occupy a certain amount 
oi time, but appaientlv 1 1 i< s fiist Defend- 
ant was \et\ anxious to obtain some 
monev as soon as possible, and ateoiding- 
Iv beioie the mortgage was executed or 
tlic title investigated, the Plaintiff ad- 
vanced to the first Defendant the sum of 
Rs 5,00,000 nf consideration oi this being 
guaranteed by the second Defendant as m 
tact it was by the litter of' the Cih Janu- 
ary 1921. The mortgage was never exe- 
cuted .Hid accordingly this suit was com- 
menced 

The written statement of the fust De- 
fendant was bled on the 23id August 1921. 
This w.ih iollow c(l by the written state- 
ment ot the second Deiend int on the 21st 
DecMiibei 1921 The present applica- 
tion lot pidtfment under Or 12, r. 0 was 
made orr the ibid February 1923 Tlic 
Plan. tills rely upon admissions contained 
m three documents The first rs a letter 
written on tile 26th February 1922 bv 
Galstaun to the Plaintiffs; the second js 
another letter addressed bv Galstaun to 
the Plaintiffs on the 15th August 1922, 
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the thin} i s a deposition intermediate m Morgan & Co Mr Thornton Jones of 
date, namely, a statement made by Gals- Morgan & Co had them 
faun m the course of an examination Q —How did they get them? 

under sec. 36 of the Presidency Towns A — Kassum Kbiuhim Salep deposited 

Insolvency Act on the 19th May 1922 m the letfois of administration with me and 
the matter ot the insolvency of the hi 1 pionnsed to make over the title deeds of 
Defendant Mi. Justice Greaves In- the piopeity to Morgan & Co. 

come to the conclusion that there is no Q —Who told you that? 

such admission in either of the two lette- ■, A Kassuu and Hashim. They want- 

as would justify a judgment under Or. 12, cd a loan of five lacs urgently and they 
r 6 He lias held, however, that the do- deposited the title deeds of these pro- 
position of Galstaun contained an admib- peities 

bion winch afforded foundation for sucli .1 * * 1 * * * 


judgment 

As legards the letters, we agree with 
Mi Justice Greaves that they do not 
contain such admission as would justify w 
judgment undei Or 12, j. f> In the fust 
letter t Galstaun applied to the Plaintiffs 
lor a loan and stated that ll the loan were 
sanctioned, he would allow the Plaintiffs 
to deduct Rs. 5,00, 000 on account of 
bah'ji In the second *Iei tei , Galstaun ap- 
plied to the Plaintiffs loi another loan and 
stated that it the loan weie arranged, the 
Plaintiffs could deduct Rs, 5,00,000 ad- 
vanced by them to ttaleji Mi. Justice 
Gieaves has held that neither of these con- 
stitutes an unqualified admission of the 
type contemplated b> the rule. We hold 
with him that they merely amount to thib 
that if the Plaintiffs agreed to make the 
requisite advance, he was prepared to 
allow lie 5,00,000 to be deducted from 
the loan, on Sale|i’s account. 

We have next to consider the third ad- 
mission mode on the 19lh May, 1922 
In the course ol his examination Gids- 
taun was asked with regard to the title 
deeds which had been handed over to 
him. 

Q. How came thesi to be in your pos- 
session ? 

A. All these documents Were with 


Thev took the five lacs from K D 
Sassoon & Co on my guarantee, Kassirn 
de|X)sifed the letters of administration 
and undei took to deposit with Messrs 
Morgan & Co the title d' x eds o i Ins pio- 
peities as secuiih 

* * * * # 

I lie loan ol ten lacs was nevei put 
through , out ol five lacs, lour and a half 
lacs was paid to him and the insolvent 
got Rs 50,000 

Q "*i)jd you advance any money? 

J - —No, Sassoons advanced the money 
Q -A 011 were not lending the money? 
A -No, but I was guaranteeing the 
money 

Q Up to now \ou have had nothing 
io pay as guarantor? 

1 But I shall have to pay ” 

This last statement, it was urged 
before Mi. Justice Greaves, constituted 
an unqualified admission that he w^as 
Jjabk ‘ to Pav five lacs to the Plaintiffs. 
Mtei a eaieful consideration of the deposi- 
tion taken as a whole, we have come to the 
conclusion that it does not contain an ad- 
mission of the requisite description. 

The written statement of Galstaun 
makes Jt abundantly dear that he had m 
substance taken a fewo-fold defence 
namely, first, that the conduct of the* 

I laintifU had been such as to absolve him 



Vpp, XXVII.] THE CALCUTTA WEEKLY NOTES. 787 


J. C Galstatjn v E. D. Sassoon & Co., Ltd. 


from liability under the guarantiee, and 
secondly, that ‘the suit was premature. 
We aie not prepared to construe his state- 
ment m the deposition to imply that he 
had abandoned these defences in their en- 
tirety 

Ting case is m some 1 expects similar (0 
that of Koramall y Nonqilal (I), where 
inference was made to tin* observation of 
Lopes, L J , m Landngun v Feast (2) * 
“ Theie must be a cion 1 admission that 
the money is due and roxciable in the 
action in winch the admission is made 
There is no smh admissem lime The 
Defendant's si. ‘dement lhat the action 
premaiuie mav be untnie, but we cannot 
go into that 99 Dindley h J said -- 
“ The fust thing neceosaiv is an admis- 
sion that the sum is due ami iccovcrable 
in the action, and T can find no such ad- 
mission here. Tim affula\.l gives the De- 
fendant's \iew lhat the action was 
brought too wnjn ’ To the r.aine effect 
aie tin 1 ulwnat ions ol Fi v, h J , in 
Hii</h<\ v. I,oH(l<ht, Ednibtnqh and Glas- 
gow I S6iuanc( Go , Ltd (tt), that he held 
a stiong view' that final judgment ought 
not to 1)0 signed upon admissions in a 
pleading or an allidaMt, unless the admis- 
sions were clear and unequivocal The 
obS'Ci vat Jonsi of Saigaut, J.„ lfa Ellis v 
Allen (4) may also be usefully recalled : — 
“The object of the nde was to enable a 
party to obtain specd\ judgment where 
the other party Ims made a plain admis- 
sion entitling the foimei to succeed 
This applies wherever there is a clear ad- 
mission of facts in the face of which it is 
impossible for the partv making it to suc- 
ceed ” * Wc must furthci rcmomlier lhat 
the power of the Court is discretionary 

m 23 C W. N, 1017 <]9lP\ 

( 2 ) 34 W H. (Eng ) 691 j 65 L, T 42. 

<B) 11891] 8 T. L. H. PI. 

(4) [1914] I Oh. D. 994 


and that its exercise cannot be claimed as 
a mattei of light , Prcmsuk Das v. Udai- 
ram (5), Melhr Sidebottom (6), In re 
Wnqht, Kuh> \ North (7) and CAlbert 
v Smith (8). Wi* are of opinion that the 
present case is not one m which judgment 
on admission should have been pro- 
nounced 

The result is that this appeal ib allowed 
and the older of Mr Justice Greaves dis- 
charged The Appellant is entitled to his 
costs both hoi e and in tic 1 ('ouit below. 

l/V s\s/v 4 l [organ a Co , Solicitors for 
the \|>pellanl 

Vessis Orr Diqnam d Co Solicitors 
lor the Respondent Company 

J * -N S I ppval allowed . 


[CIVIL APPELLATE JURISDICTION] 
Appeal from Original Decree 
No. 168 of 1922. 

The Corporation of 
C* lcu, ta, Defendant, 
Appellant, 
r. 

Bljoy Kumar Addy 
and ors., Plaintiffs, 
Respondents. 

Calcutta Municipal Act (III of 18!)9, B C. ), sec. 
622 (3), oiniei of land , who ha* not complied with 
a Municipal requisition, if discharged front liabi * 
hty, meultf heeause occupier of a portion of the 
land rendered compliance impracticable only in part 
— Sec. Ji>0S, decision of the Corporation to take action 
under sec Jfi9, if operates as a waiter of the notice 
under — Specific Relief Act (I of 187'), sec 7>6 (e\ 
jurisdiction of Court to restrain criminal proceed^ 
mgs fin breach of a Municipal requisition 

The Calcutta Municipal Corporation 
called upon the Plaintiffs to carry out cer- 
tain improvements m their bustees and, 

(S) 1. 1 . B. 45 Oal, 138! 8, c. 82 0. W. N. 

204(1917). 

16) L. B. 6 Oh. D. 348 (1877). 

(9) [1896] 8 Oh. D. 747. 

(8 1 L. B 8 Cht D, 689 11816). 


Mookerjeb, J. 
Rankin, 

1H23, 

10, April 
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upon their failure to comply with the re- 
quisition , instituted successive criminal 
prosecutions to compel execution of the 
works. The Corporation also undertook 
under see 409 of the Calcutta Muni- 
cipal Act to carry out the improve- 
ments at the cost of the owner , as some of 
the tenant <? of the land hawing obstructed 
improvements in their portions, the ownci 
failed to earn) out fully the required im- 
provements It appeared that Plaint ifjs 
had taken proceedings aqamsO flu tenant 
under see 023 of (he \<f • 

Hold — Thai though some of the tenants 
refused to afford facilities to the Plaintiffs 
and thus rendered it impracticable . fot 
them to carry out completely all the im- 
provements required by the Corporahoi \ 
the Plaintiffs could have earned out some 
at least of the improvements Jt would 
be nnrtasonable to construe see 622 (‘ t 
in the sense that an owner , udw has nut 
complied with the* nquisttion at all is 
discharged from liability , merely because 
the oc(upm of a portion of the land ho 
rendered compliance impracticable only in 
part . The owner is discharged from 
liability only to the extent that compliance 
is rendered impossible by the conduct of 
the occupier . 

It cannot be said that if the Genet a 1 
Committee of the Corporation decides lo 
take recourse to sec . 409 , the owner is 
forthwith absolved from the liability hr 
has already incurred by reason of his 
failure to comply with the requisition 
under sec. 408. If the requisite improve- 
ments are carried out by the General 
Committee under sec . 409 , the default on 
the part of the owner vanishes,, but till 
the work has been completed, the default 
remains t entire at partial, and the liability 
of the owner to be prosecute 4 siitl conti- 
nues in opera$oti. 


Emperor v. Nader Shah (2) distin- 
guished. 

The tendency of modern decisions 
is that even if the Court has juris- 
diction to restrain criminal proceed- 
inqs for the recovery of a penalty im- 
posed by a statute for breach of its enact- 
ments , it unit not interfere as a qeneral 
rule' The principle deducible from the 
decision? ts that though the extreme posi- 
tion cannot be maintained that there is 
absolutely no junsdnhon in the Court to 
it’shani pro< eedwigs before a Magistrate , 
the Couit will not interfere unless in very 
spec ml circumstances by way of injunction 
oi declaration of right where the legisla- 
ture has pointed out a mode of proicdure 
hr tore a Magistrate A Court of Equity 
may ut a project case interfere by injunc- 
tn,n to restrain an act or proceeding , crimi- 
nal or quasi -criminal m form , which tends 
lo the' impairment of property rights , and 
jnocrcclmqs for the enforcement of Muni- 
cijedf ordinances , such as the present one, 
have -been treated as quasi -criminal. 
Their is , however , the well-settled rule 
that \t is not the pun lice (,f the Court to 
interfere with corporate bodies , unless 
they are manifestly abustnq their powers . 

Mu or of York v. Filkington (3), 
Holderstaffe v Saunders (4), Saull t\ 
Browne (0), Emperor of Austria v. Day 
(N), Dr ke of Bedford v. Dawson (15) 
and several other cases referred to. 

Quaere — How the lao* m regard to this 
matter has been affected by sec . 66 (e) of 
the Specrfic Relief Act. 

This was an appeal against the decree 

<2* f Tj. n. 29 Bool 35 U0O4\ 

is* rmaj 2 Atk. bop, 

(4) 6 Modem 12* 

(6) L. E. 10 Ch 64: 44 L. J. Oh. 1, 

(14) 3 D*0. F. 4 X. 217 (268, ; 130 ft, E, |01 
(III, (1861), 

06) L. ft* 20 Bq, 868 (187&S 
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of Babu Nalini Kanta Bose, Subordinate 
Judge, 1st Court of 24-Parganas, dated 
the 20th of December 1921, preferred on 
the 18th of February 1922 in the Court 
of the District Judge of 24-Parganas 
and transferred to this Comt by an order 
of tlie Chief Justice and Mr Justice 
Panton, made on the 25th of Mav 1922 

The facts will fully appear tiom the 
judgment. 

Sir A si/ tosh Ghaudhun and Bub us Matfr- 
matha Nath Mukheqee and Satmdra 
Nath Mukher]cc tor the. Appellant 

Babu Gour Mahon Duita foi the Res- 
pondents. 

The Judgment of the Court wns as 
follows . — 

The Plaintiffs-Ttespondents are the 
owners of premises No 12-1, Puddopukur 
Lane and Nos .'4-1 and 37-J, Wa'gunge 
Street, which are buster lands in occupa- 
tion of their tenants The land* aro 
situated within the |uiudiet m \A the 
Municipal (’orp nation ot Calcutta mil are 
subject to the operation of Chap \XVI 
of the Calcutta Municipal Act, 1899 (Act 
III of 1899, B C ). The Defendant Cor- 
poration called upon the Plaintiffs to carry 
out improvements 'm the busters and 
upon their failure to comply with th" re- 
quisition, instituted successive criminal 
prosecutions to compel execution of the 
works. The result has been that the 
Plaintiffs have been convicted on no less 
than eight occasions and sentenced to pay 
fines of various amounts undeV sec. 575 
read with sec. 408 of the Calcutta Munici- 
pal Act. 

The Plaintiffs have thereupon institut- 
ed the present suit for an injunction 
against the Corporation. The Plaintiffs 
pray that the Corporation be restrained by 
an injunction (a) from taking any action 


or proceeding for non-compliance with the 
requisition for carrying out improvements 
in their pieimses, and ib) from instituting 
or continuing anv proceeding or putting 
the law in motion for enforcing the requi- 
sition. The claim for an injunction was 
based on the assertion that the Corpora- 
tion had not only initiated proceedings 
without strict compliance with the provi- 
sions of the law m that behalf and with- 
out proper seivico of notice u)>an the 
parties mteresled, but had instituted pro- 
secutions against them in perverse exer- 
cise of alleged powers not authorised by 
law. The Corpoiation repudiated these 
allegations and maintained that they had 
acted in strict compliance with statutory 
provisions The Suboid’inate Judge came 
to the conclusion that the Corporation had 
not acted without jurisdiction, but grant- 
ed an injunction, first because the Plain- 
tiffs were not in a position to carry out nil 
the improvements by leason of the obs- 
tructive attitude of of then* tenants 

on the premises, and sccondlv. because 
the Corpoiation had taken action und< j r 
sec 409 with a new to cairy out the im- 
provements themselves The present 
appeal has been biought by the Corpora- 
tion to test the propnety of this order. 

Sec 406 of the Calcutta Municipal Act 
authorises the General Committee to 
Arrange for inspection, report and pre- 
paration of standard plan by a medical 
officer and an engineer, in cases where 
the improvement of a buster is a matter 
of emergency Sec 107 requires the 
General Committee to approve such stand- 
ard plan after hearing objections of the 
owner and after making such modification 
as they may deem proper. Sec. 408 next 
provides that the General Committee may 
cause a written notice to be served upon 
the owners of the land, requiting them to 
carry out all or any of the improvements 

100 
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or any portion thereof. Sec. 409 em- 
powers the General Committee to carry 
out such improvements in default of the 
owners and to realise the expenses from 
them. Sec 574 makes non-compliance 
with i equations under sec. 408 punish- 
able with a fine, and sec 575 makes the 
continuing offence punishable with a daily 
fine alter a first conviction 

In the pieseut case, it was contended 
that the notices contemplated by secs 
407 and 408 had nut been duly served and 
that the proceedings were consequent! \ 
without jurisdiction, as indicated m Kanm 
Lai v <‘0 rporahon of Calculi a (1). The 
Subordinate Judge has held on the evi- 
dence that the requirements of secs. 400, 
407 and 108 were fulfilled and the requi 
site notices were served m the mannu 
prescribed b\ see 508 He has furthei 
pointed out that the receipt of the notice 
under sees 407 arid 408 is admitted h\ 
one of the Plaintiffs * The conclusions ol 
li«e Subordinate Judge are amply support 
ed by the evidence on the record In 
these cocumstanr.'s, the vi' a w cannot he 
maintained that the General ( -ommitte * 
acted illigalh and without jurisdiction, 
when they called upon the Plnntiffs tu 
make the improvements under sec 408 

The Plaintiffs have contended, how- 
e\er, that the> should not be held respon- 
sible for failure to comply with the requi- 
sition made by the Purport lion, inasmuch 
as the unpiouuncnts could not ba carried 
out while the land was still occupied bv 
tenants who could not ho 4 removed Sec 
622 authorises the owner of any laud, 
who is prevented by occupier thereof from 
complying w;th any requisition made in 
respect of*the land, to apply to the Chiei 
Judge of the Court of Small Oaufces of 
Calcutta. The Chief Judge, op receipt 

(l) 11 0, W.N.00S (1906). 


Kumar Apoy. 

of such application, may make a written 
order requiring the occupier to afford all 
reasonable facilities to the owner for 
complying with the requisition. The 
occupier shall, after eight days, afford all 
such unsellable facilities as mav be 
prescribed m the order, and, in the event 
ol his continued icfusal so to do, the 
owner shall bo discharged during the 
continuance of such refusal from any 
liability which he would otherwise incur 
bv reason of Ins failure to comply with 
the requisition f In the case before us, 
the Plaintiffs invoked the aid of sec 622 
and vet three tenants, Salemah Thbi, 
Jabanulla Serang and Snlainun Molli ro- 
iusod 1o comply with tb 0 order The 
Subordinate .Judge has, however found 
that although thes“ three tenants refus’d 
to afford facilities to the Plaint. ffs and 
thus lendered it impracticable for them 
to carry out coinjdetely all th ‘ lmpiove- 
mcnls Mcquncil bv the (Icneia! C unnnttee, 
the Plaintiffs could have catmd out some 
at least of tin irnpn vements Put the 
Plaintiffs have not done anything at all 
to coyiplv with the reqms.tion Tn such 
circumstances, sec 022, suh-^cc CP is of 
no assistance to the Plaintiffs It would 
he unreasonable to construe that provision 
in the sense that an owner, who has not 
complied with the requisition at all, is dis- 
eharged from liability, merely because the 
occupier of a portion of the land has ren- 
dered compliance impracticable only in 
part Upon a fair interpretation of S'-c 
622 we must hold that tin owner is dis- 
charged from liability only to the extent 
that compliance* is rendered impossible 
by the conduct of the occupier. 

The Plaintiffs have next urged that the 
notice under sec. 408 was waited by the 
Corporation, when it was decided to take 1 
action under sec. 409 and to Have the iin-i 
provfeme&tgj carried out by the 



Vofc. XX YU ] THl Cil-OiyPP^ WfiSlKLY N*OTE8 791 


The Corporation of Calcutta v , Bejox 

Committee at the cost of I he owner. We 
are of opinion that there is no solid 
foundation for this contention. Non- 
oompliance with a requisition under sec. 

408 imposes a liability on the owner. If 
the requisite improvements are carried 
out by the General Committee under sec. 
409, the default on the part of the owner 
vanishes ; but till the work has been com- 
pleted, the default remains, entire or 
partial, and the liability of the owner to 
be prosecuted still continues in operation. 
This view is not opposed to the decision 
in Emperor v. Nader Shah (2) There 
it was ruled lliat if allot service of notice, 
negotiations ensue, which aie tantamount 
to a request, by the defaulter and si con* 
sent by the Commissioner to ieoons'ider 
the matter, such negotiations operate as 
a waiver of the notice. This does not 
justify the inference that if the General 
Committee decides to take lecomse to sec. 

409 the owner is foithwith absolved from 
the liability ho has already incurred by 
reason ot his failure to comply with the 
requisition under sec 408 In the, case 
before uis>, a drain was* constructed de- 
parlmentallv as a temporary measure 
during the petiod of continued default on 
the part of the Plaintiffs No doubt half 
of the costs of construction was realised 
from them, but tins did not extinguish 
their liability on account of failure to 
carry out such of the improvements as 
could have been effected notwithstanding 
lha obstructive attitude of three of their 
tepants. We are of opinion that sec. 
409 is of as little avail to the Plaintiffs 
is pec. 622. 

, There has been much discussion at the 
Bar as to whether a Court of Equity has 
jurisdiction restrain cuminal proceed- 
ings for the Itecoverj of a penalty imposed 
hy a statute for breach of its enactments* 
(8) X. Li Hi 29 Bos*. m (1904$. 


Kumar Annv. 

An authority for an nOiuMnti\.. ans a or 
Jins bemr traced to (ho deivum of Pm 
Hardvuche m Mayor of }Y l v /V/.no, . 

(3)> (hough a emit i ary view had been 
indicated by llolt, C. J , m Holdcrstaffe 
v. Saunders (j), see also the decision of 
Uord Hanlwrcke in Montague v. Dudman 
<r» But the tendency of modern deci- 
sions is that (wen if the Court lias such 
jurisdiction, it \m 11 not interfere as a gene- 
ral mle f Saull \ Browne (0), Kerr v. Pres- 
ton Cor pomt itai (7), Medley v Bales (8' f 
Stnnnurd v Vastly of Saint Cites (9), hi 
re Briton Medical , etc Association (10), 
Grand J unction Waterworks Co . v. Hamp- 
ton Urban Council (11), Dcionporl Cor- 
poration v Tozir (12 1 and Merrick v 
Liverpool ('or potation (1*9 1 The prin- 
ciple deducible bom the decisions is that 
though tire extreme portion cannot be 
maintained that there is absolutely juris- 
diction in the (Wit to icstrain proceedings 
before a Magistrate, the Court will not 
inter feie unless m very special circum- 
stances bv way of injunction or declara- 
tion of right where the I "isldtuie has 
pointed out a mode of procedure before a 
Magistrate, see also Emperor of Austria 
v. Day (ID A similar view had been 
adopted m the (Yurts of United States, 
and rebel has been frequent I v denied on 
the ginned that the proceedings were for 
the enforcement of a criminal or quasi - 
criminal nature and that equity declines 

(3, [1742] 2 Atk 302 

(4) 6 Modem 12 

(51 [1761] 2 foa (’ion J 390 

(6» L 11 JO Ch, 01 44 L 4. Ok. 1. 

(7 1 0 Oh. Div, 463 (IR70) 

(8) 13 Oh. Piv, 498 (1880). 

(9 20 Ch. Div 190 (1882) 

(10) 32 Oh. Div 503 ,18*0). 

(11) [1898] 2 Oh. 3U. 

(12 1 [1902) 8 Oh. 195 
(13) ritUO] 2 Oh 440. ( 

(14. 3 DaG. F. A 2. 2i7 iSMji 130 ft, ft, 101 
f (121) (1861), 
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to interfere with the administration of the 
the criminal laws. It has been main- 
tained, however, that a Court of Equity 
may in a proper ease interfere by injunc- 
tion to restrain an act or proceeding . 
criminal or guasi-crimmal in form, which 
tends to the impairment of property rights, 
and proceedings for the enforcement of 
Municipal ordinances, such as the one 
% before us, have been treated as quosi- 
cnminal (Bomcio^ on Equity Jurispru- 
dence, sec 1777) We need * 10 ! puisne 
this' jKJint further, but it should not be 
overlooked that the judicial decisions on 
the subject in oilier jurisdictions were 
largely rendered necessary by the system 
of classification ot Courts pievalent theie 
Apart from tins we have the well-settled 
rule that it is not the practice of the Com l 
to interfere with coiporate bodies, unless 
they are manitestly abusing the powets, 
Duke of Bedford v* Dawson (15) and 
Ahmedabad Municipality v. Mamlal Udc- 
nath (16) It is consequently unneces- 
sary to consider the terms of sec. 56 (v) 
of the Specific Belief Act*, which provide 
that an injunction cannot be granted to 
stay proceedings in any criminal rnattei , 
and, which, it has been suggested, should 
he construed to imply that there is no bai 
to enjoining contemn-** 1 prosecutions 
where proceedings are only threatened 
and are not Vet pending Nor need we 
adopt the extreme view’ that an injunction 
should not be granted to prevent the in- 
stitution of criminal proceedings for non- 


case before us, we are clearly of* opinion 
that an injunction should not he granted. 

The result is that this appeal must be 
allowed and the suit dismissed with costs 
in both Courts Idle hearing-fee in this 
( -ourt »s ussesaed at five gold moliurs. 
d. N R Appeal allowed 

(CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Order 
No. 9 of 1921 

WITH 

Kui.ES Nos/49 AND 140 OF 1921 . 

AND 

No. 593M of 1922. 

Hemangini Dasi and 
C. C. Ghose, J. ors., Appellants, 
Panton, J v . 

1923, Bhagwati Sundari 

8, February. Dasi and ors., 

Respondents 

Compromise , not consented to by guardian ad 
litem, if may be approved by Court— Mere expres- 
sions of opinion, no bar to Judge passing a different 
mde) finally, 

\I{hough the Court can and must ap- 
prove of a compromise on behalf of infants, 
it cannot and will not force one upon 
them against the opinion of their next 
friend or guardian ad litem. 

Ke Birchall . Wilson v Birchall 
( 1 ) followed. 

Until a final order is definitely passed 
m any matter , the Judge is free to change 
an opnuon previously expressed by him. 


compliance with requisitions of Municipal 
authorities, merely hecause the person 
concerned, w'hen prosecuted for an alleg- 
ed default, may be acquitted on proof that 
the action of the Corporation was uliia 
vires. On the facts established in the 

f 15 L R 20 Eq 80S (18751 
08f I. L. R. 19 Bom* 212 : A. ft, L I*. R. 20 
Bern, m (1894)* 


This was an appeal against the order of 
Babu R. K Mitt a. Officiating Subordi- 
nnfc Judge of Zilluh Rajshehye, dated the 
15th of Dccembci 1920. 

The facts of the case will appear from 
the judgment. 

Babm Dwarka Nath Chuckerbutty and 
Tatindra M. Chuckerbutty for the Appel- 
lanlb, Petitioners. 

<») 16 Ck ». 41 (1*80). 
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Bubus Make rid ranath Hoy and Phanm - 
c/ra Lai Moitra for live Kespondeutb., 0p|>o- 
81 te Party. 

The JUDUMKN'J OF THE CoiWT \UiS dS 
follows 

The hurts winch have given use to this 
a|)|H\i1 and to the connected niles, shoitly 
stated, are as follows . — (hie Monmohan 
Das, who was possessed ol consideiable 
properties, both moveable and immoveable, 
died on the 2nd Aldich 1908 leaving him 
suiviving Ins two widow's Tdem a ngim Dasi 
and Bhagwati Sundaii Da si and a son, 
alleged to be oi unsound mind, named 
(rotund ('hand Das bv the saul Sruuati 
Bhagwati Sundari Dasi, a deceased 
daughter's son and two unman led 
daughters named -Nambala and Khudibala 
by the sard BhagWuli Sundaii and 
HeiiiLiignn respectively The said Khudr- 
hala died unmarried some time ru 1820 
B. S. (lobind Chand Das died on the 
10th April 1908 without anv issue leaving 
him surviving his widow Smnati Budhes- 
wan Dasi Monmohan Das lelt a Will 
bv which lie appointed six executor* and 
the Will directed that m the event of 
there being difference of opinion between 
the executors In respect of any matter 
relating to the estate of the testator, the 
opinion ol the majority should pievail. 
Application having been made by the said 
six executors for probate of the said Will, 
the said two widows intervened and ap- 
plied to be appointed as executrices on 
the ground that they had been appointed 
impliedly so under the said Will. On the 
18th January 1909, probate of the said 
Wall was gt anted by the District Judge of 
Rajshahi to the said six executors a*d to 
the said two widows. Some time in 
1912-13 two wit of the said six executors 
died and thereafter the estate was ad- 
ministered by the surviving executors 


by the two widows In 1319 Nambala 
was mamed to one Lahtmohan Poddar 
and a dispute subsequent] v arose between 
the two widows legauhng the adoption of 
a boy named Shvamapada Das as a son 
to the testatoj This dispute was com- 
posed some time in Anar 1325 when it 
was settled between the parties that the 
accumulations of the income of the estate 
amounting to Us 77,000 should be divid- 
ed between the two widows, Nambala and 
the gicindson (Sachmdia) of the testator 
m ceitain pioportions and that Heroan- 
gim Dasi should execute an ekrar m 
favour of hei co-widow acknowledging 
the validity ol the adoption by her of the 
said Shvamapada Das In Kartiek 1325 
the adopted son Slnamapada Das died. 
Tn 1919 Hemangim Dasi who had not 
been paid hei poll ion of the said accumu- 
lations instituted a- suit, being suit 
No. 301 of 1919, tor construction of the 
said AVill and foi administration of the 
estate ol the said testatoi The Defend- 
ants in that suit woie no less than 14 in 
numlxei , i( , the four suivivmg original 
executois and certain other parties, the 
relationship between whom appears from 
the following genealogical table* — 

Molian I), lb 
I 

Bhagabati, Honmiigini, 

Defdt No l Plaintiff 


Goblnd Dab Jog may a Nanlbala, Saohi Molmnlal, 

Dofdt No b Sundari Adopted eon, 
(died). Defdt. No. 14. 

Budhoswarl, Madnninohan, Lalitmohau, 

Dofdt No 0 Dofdt No 3 Defdt No 12 

Sachlmh'auatb, 

• Defdt No. 9. 

Dhuondt anath, 

Defdt No 10 

On the 16th September 1920, t,he Plain- 
tiff Heniangmi filed a petition praying 
that the suit may be* disposed of in accord- 
ance with certain terms of compromise 
arrived at between her of the one part and 
three of the executors, namely, Defend- 
ants Nos. 2, 4 and 5 of the other part. 
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One of the forms of the said compromise rate application had been brought on by 
was that a sum of Its. 24,500 should b • the Plaintiff before the District Judge for 
paid out of the estate of the said testate t permission to compromise the said suit m 
to Hemangmi in accordance with term" terms of the draft petition of the rainpro- 
of settlement of Asar 1325 Along with mine filed before the Sub-Judge and for 
tins petition of compromise, an affidav t sanction to the payment of Rs. 24,500 out 
by one Raklial Chandra Das was filed m of the said estate to the Plaintiff. The 
which it was pointed out that although District Judge called for a report from 
the proposed compiomise was beneficial ‘u Uie Sub-Judge The latter reported on 
the intant Defendant No. 14, the Defend the 7th October 1920 that the petition of 
ant No. 1 as the guaidian ad litem of th 1 compromise should he approved of 
said intant had refused to give her con bv the Court . but in disposing of 
sent to the said settlement and that in tin the application filed by the riain- 
cir on instances it was necessaiy that Dr- pff he recorded the following order 
fendant No. 1 should be lemoved and an- on the 7th. October 1920 in the order-sheet 
other person, namely, one G Irish Chun- of the said suit No 361 of 1919 ' “ An ap- 

dcr Das, the natural father of the intant. plication has been made before the Dis- 
should be appointed guaidian ad litem m inct Judge foi pel mission to compromise 
place of the Defendant No I SreemiUi tins suit according to the draft solenama 
Bhagwati Dual The Defendant No 11, filed before me and for sanction for the 
it may be noted lieio, was adopted as a payment of Rs 21,500 to the Plaintiff, 
son by Sreemuti Bhagwati alter the The Distnet Judge has called for my le- 
death of Bliyamapada Dus w 1 10 has been port which will be submitted to-morrow, 
referred to above On the 18th Septem- y j ]g not desirable and proper that final 
her 1920, the said Gmsh Chunder Das ,,ideis should be passed by this Court m 
filed a petition pi ay mg ^that he may be |fi e matter until the application pending 
appointed guardian ad litem of the mmoi i )e f ole ffi e District Judge is disposed of. 
Defendant No. 14 in place of Sreem.it i jj ]S necessary that the matter should be 
Bhagwati. By the terms of the proposed ^considered in the light of the order 
compromise the junior widow, i.c., the passed by the District Judge Plaintiff 
Plaintiff relinquished »]l claims to the Js directed to file a ceitified copy of the 
estate of the said testatoi and admitted District Judge’s order Put up on the 
the validity of the second adoption recog- 09th November 1920 for further hearing.” 
nising the minor adopted son of the senioi j t appears that the learned District 
widow, namely, the Defendant No. 14, as j udge after pertl(J ing the repoit of the 
the sole heir to the said estate ; but these learned Hub-Judge expressed himself in 
admissions and the withdrawal were made the following manner on the 8th October 
conditional on the payment to the Plain- 1920 against the acceptance of the com* 
tiff of the said sum of Rs. 24,500. Tlie promise : — “ Circumspection is very neces- 
apphcations referred to above were vigor- aary owing to the charges of ma j. a a n uniij. 
ously contested by the other widow Sree- tration urged by the junior widow herself 
mati Bhagwati and the dissenting execu- as Plaintiff. I also do not feel safe in 
tor Madanmohan Das before the Bub- expressing approval Of the terms, the way- 
Judge before whom, the administration meat of Rs. 24,500 for which a somewhat 
suit was pending; but meanwhile a sepa- dictatorial demand is made is such that 
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it looks as if this were the ration d'etre of 
the solcnama. The questionably advis- 
able payment of Rs. 24,500 will not save 
the estate from litigation and the safest 
course is to seek for* a surer basis in the 
determination of the administration suit 
ih regular course. ” Thereafter a fresh 
application to compromise the suit on the 
terms which had ahead\ been mentioned 
to the Court was filed be lore the learned 
Sub-Judge on the 4th Pvembei 1920, on 
behalf of the Plnintifl and* Defendants 
Nos. 2, 4 and 5 containing, among others, 
the following prayer ‘ That an order 
may be passed that the Defendant No. 1 
may be removed from the guardianship of 
the minor Defendant No 1 t m connec- 
tion with this .suit for the reason of his 
offering opposition to the amicable settle- 
ment against the inter est of the said 
minor Defendant No 14 and that the 
aforenamed Girihli (’luinder Das, the 
natural fatliet of th ' minor Defendant 
No 14 ma\ be appointed Ins guardian (id 
hinn." 

On the 15th December 1920, the Sub- 
Judge by his order of that date held 4hat 
there were not sufficient grounds for the 
removal of Defendant* No 1 and for the 
appointment of (lirish Ch under Das as 
guardian ad htem of Defendant No. 14 
in place of Defendant No. 1. He further 
held that inasmuch as a second suit for 
administration of the said estate had 
already been commenced bv the Defend- 
ant No. 1 on behalf of herself and as next 
friend of her adopted son and by, the dis- 
senting executor, the proposed compro- 
mise, even if given effect to, would not end 
the- litigation relating to the estate and 
he accordingly dismissed the Plaintiff's 
application. Against this last mentioned 
order, the present appeal from original 
order hm been preferred by the Plaintiff 
and the Defendants Nos* % 4 mi 6* : 


Dasi. 

Civil Rule No. 49 of 1921 is directed 
against the older of the District Judge, 
dated the 9th October 1920, refusing per- 
mission to make over War Bonds of the 
value of Rs. 15,000 to> the Plaintiff in part 
satisfaction of her claim for Rs. 24,000. 
The Civil Rule No J40 of 1921 which was 
obtained bv the Defendant No. 10, who 
is the husband of the said Nanibala, is 
directed ugiimP Older No. 178 in the 
order-sheet, dated the 15th December 
J920 bv which the names of the Defend- 
ants Nos JjD and 12 were expunged from 
the lecord of suit No 3GI of 1919. 
Lastly, the Ciul Rule No 593M of 1922 
was obtained bv the Defendant No l 
Sreemati Bhagwati Dasi calling upon the 
Plaintiff and the said Defendants Nos, 2, 
4 and 5 to show cause why a Receiver 
should not be appointed of the estate of 
the said testator pending the hearing of 
the said appeal from Original Order 
No. 9 of 1921. 

On behalf of the Plaintiff and the De- 
fendants Nos 2, 1 and 5 who are the Ap- 
pellants before us, it has been contended 
in the first place -that the findings of the 
Court below are inconsistent with its own 
findings contained in the report submitted 
to the District Judge on the ?th October 
1920. and m the second place the Court 
below ought to have held on the facte on 
the recoul that the Defendant No. 1 was 
acting fraudulently in opposing the said 
compromise and accordingly the Court 
below should have removed the Defendant 
No. J from the guardianship of the infant 
Defendant and 'should have appointed 
Girish Clmnder Das or some other per- 
son as guardian ad litem of the infant De- 
fendant in place of the Defendant No. 1. 

As regards the first contention we do 
not think that the learned Sub-Judge wap 
precluded from reconsidering the waiter 
iy reason of what he had said in his re- 
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port to the learned District J udge on the 
7th October 1920 . There may perhaps 
be room for criticism as regards the terms 
of the order made by the District Judge 
on the 8th October 1920 ; but it must be 
remembered that that older was mvited by 
the applicants themselves on their applica- 
tion made to the District Judge There 
mav also perhaps be room for criticism of 
the teims in which the order of the, 7th 
October 1920 was expressed by the learn- 
ed Sub-Judge ; but aftei all said and done, 
what was there on the record* which tied 
down the learned Sub-Judge to the opi- 
nion winch he had expressed m his repoit 
to the learned District Judge? It was no 
doubt irritating to the Appellants when 
they found that in his final order, dated 
the 16th December 1920, the learned Sub- 
Judge had expressed an opinion contraiy 
to that contained m his repot l to th^ 
learned Distnet Judge, hut, in law and 
on the facts of this # case, the learned Sub- 
Judge was fife to change his opinion as 
often as lit* hived until lie had define eh 
made a final older, wlreh, as will be seen 
from the above, was not “made till the I61h 
December 1920 There if* therefore no 
substance m the Appellants’ first conten- 
tion and it accordingly fails. 

As regards the second contention, it is 
settled law that although the Court can 
and must approve of a compromise on 
behalf of infants, it cannot and will not 
force one upon them against the opinion 
of their next friend or guardian ad litem 
in the action. In the case of Re : Dir - 
chail : Witeon v. Rirchatl (3) < where 

Jessel, M. R., stated the practice adopted 
by himself and his predecessor Lord 
Romillv , M. R.) it was definitely ruled that 
no compromise can be enforced upon in- 
fants against the opinion of their guardian 
or next friend* Ni> doubt if the* Court 


found that a guardian or next friend was 
acting improperly and against the infant’s 
interests in refusing to assent to an ar- 
rangement which appeared cle&rlv bene- 
ficial to them, steps might be taken to re- 
move him and substitute some other per- 
son. These being the principles to be 
borne in mind, can it be said in this case 
that the action of the learned Sub- Judge 
in refusing to remove the Defendant 
No 1 and m refusing to appoint Girish 
t hunder Das in place rf the Defendant 
No 1 is unsustainable? We have anxi- 
ously considered the whole of the record 
and we have come to the conclusion that 
it impossible for us to say at this stage 
of the litigation that the terms of the pro- 
posed compromise are so entirely for the 
benefit of the minor that no further en- 
quiry should be mad^ into th^ validity of 
the Plaintiff’s claim for Rs. 24,500 and 
that she should stiaightwa> get a decree 
foi Rs. 24,500 to he paid out of the estate 
of the testator Fui flier, as has been 
pointed out by the lowei Court, this corn- 
pi onuse, even if gi\en effect to, will not 
end* the litigation relating to the estate of 
the said testator, for important questions 
of construction of the Will of the said 
testator have been raised and whether in 
this suit, or m the suit started by the De- 
fendant No. 1 they will have to be deter- 
mined by the Court. It is said, however, 
that the second suit for administration at 
the instance of the Defendant No. 3 is a 
maM fule suit and has been instituted only 
with a view to prevent the compromise 
referred to above being sanctioned by the 
Court. It is sufficient for us to observe 
that allegation is not proof and that on 
the materials on the record at this stage 
it is difficult to express an opinion on the 
merits of this accusation. We have not 
seen the Will of the testator nor have we 
heard any argument before us as regards 
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the rights of the viuious parties in this 
case in and to the estate of the said testa- 
tor : the matters alleged by the Plaintiff 
in paras. 9 to 13 of her plaint clearly call 
for investigation : we have no materials 
before us which enable us to say that an 
enquiry into these matters should he 
burked and the disputes adjusted in the 
manner proposed by the Plaintiff For 
these reasons in our opinion the second 
contention is equally untenable. The 
Appeal from Original Order No. 9 mu»t 
therefore be dismissed. With it must 
also fail Civil Rule No. 49 of 19*21. As 
regards Civil Rule No. 593M of 1922, no 
orders are now necessaiy As legards 
Civil Rule No 110 of 1921 the older com- 
plained of was one under Or. 1 , r 10, C 
P C. and in our opinion it does not come 
within the purview of sec 115, C V C 
The result therefore is that Appeal fiom 
Original Order is dismissed with costs 
which we assess at 5 gold niohurs There 
will be no ouler for costs as irgards Civil 
Rule No. 49 of 1921 and Civil Rule 
No. 593M of 1922 The Civil Rule 
No. 140 of 1921 is discharged witl^ coats 
which we assess at 2 gold mohurs. 

S. C. C. 


PRIVY COUNCIL. 


[AprsAL from Bengal ] 


Lord Pbillimorr. 

Sir John Edge. 

Sir Lawrence Jenkins. 
Lord Salvksen. 

1922 , 

Heard, 10 and 

13, November. 
Judgment, 8, December. , 


Baikcntda Nath 
Chattobaj, 
Appellant, 
v . 

Prabannamoyi 
Debya and anr., 
Respondents. 


Will— Proof— -Evidence Act (t of 187$), t*ec. 15 ^ 
— Witness, cross-examined though not considered by 
Judge and declared hostile — Credibility of wUnesees, 
matter for trial Courts Proper judgment when 
refecting a probgtajMtition, 


H here the Judge allotted a witness lo 
be virtually cross-examined by the party 
who mllrd him, though he did not in fact 
th nth he had t mned hostile 

llehl— That thin were no grounds for 
adrenic comments on the Judge's conduct 
of the tnal, passed by the High Court , 
to the effect that the cross-examination of 
the witness was improperly disallowed . 

Sec lol of the Incidence Act says no - 
thing as to d( daring a witness hostile but 
provides that the (Joint may in its dis- 
cretion permit the person who calls a 
U'lhnss to put any question to him which 
might be put in cross-cj animation by the 
adverse party 

The dnision of the High Court rivers* 
m<f on tacts the finding of the Subordinate 
Judge that the II ill propounded was not 
genuine and a forgery was overruled . this 
bang held to be eminently a ease where 
the value of the proof depended upon an 
a ppi caution by tltc trial Judge of the 
credibility of witnesses 

Held, however — That the Subordinate 
Judge had gone % beyond what the law re- 
quite v m holding that the Will wa ■$ a for- 
gery The burden of proving a Will is 
on the prison who sets it up and it was 
enough for the purpose of the case to find 

that the alleged M ill was not proved . 

• 

Tittle are two consolidated appeals 
againM a judgment and two donees, dated 
the 1 1th A pill 1921, of the High Court of 
Bengal, leveling a judgment and two 
decrees, dated the 20th February 1920, of 
the ( ouit of the District Judge of Ban- 
kura. 

The question for deteraunation is 
the validity or otherwise of a Will pro- 
pounded by the 1st Respondent Prasanna- 
moyi Debya. / 

The Appellant who contended that the 
Will was a forgery applied for letters of 
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administration to the estate of one 
Mandakini, his brother’s widow. The 
Respondent Prasanna who was sister and 
sister-in-law of Mandakini applied foi 
probate of Mandakini’s Will. 

The two applications were tried to- 
gether by the District Judge who held 
that the Will w r as a forgery and directed 
a grant of letters of administration to be 
issued to the present Appellant. On ap- 
peal the High Court (Sir A. Mookerjee and 
Buckland, JJ.) reversed this decision and 
granted probate of the Will. 

From the decrees of the High Couit 
the Appellant appealed to Ilia Majesty m 
Council. 

Messrs. DeGruyther, K. C. and Ken- 
worthy Brown for the Appellant. 

Sir Georqe Lowndes , K . C. and Mr. J 
M. Parihh for the Respondents. 

The arguments were wholly directed to 
the evidence. 

Their Lordships' Judgment was deli- 
vered by 

Sir Lawrence Jenkins — These aie 
consolidated appeals from twx> deciees of 
the High Court of Judicature in Bengal, 
dated the 14tli April 1921, reversing two 
decrees of the Court of the District Judge 
of Bankura, dated the 20th Februan 
3920. 

Madhuhudan Chattoiuj, a Hindu go\- 
erned by the Dayabhaga School of Hindu 
law, died leaving four sons, Radha Bal- 
lav, Brahmananda, Raj Ballav, and the 
present Appellant Baikimtha Nath, 
Brahmananda died m 1913 leaving all 
his property by Will to his widow, Man- 
dakini Debi. 

Mandakini died on the 16th September 
1918, and her sister Prasannamoyi Debya, 
the widow of Raj Ballav, and the Respon- 
dent in these appeals, propopn&sjn this 
litigation a paper writing date$ the Mth 


WBIKLt NOTlfS. [Ton. X S VCt. 

namoyi Debya. 

September 3918, as the last Will of Man- 
dakini. 

She is opposed by Baikuntha Nath, her 
husband's younger brother, and by Ashu- 
tosli Chattoraj, Radha Ballav ’s son. The 
interest of the objectors is not in dispute. 

The District Judge pronounced against 
the Will and granted letters of adminis- 
tration to Baikuntha Nath. The High 
Court, reversing this decision, ordered 
and decreed that probate of the Will 
should issue to Prasannamoyi, and that 
the application for letter s of administra- 
tion made bv Baikuntha Nath be dis- 
missed. 

Ihe outline of the story as to the pre- 
paration and execution of the alleged Will 
as presented on behalf of the proponent is 
briefly as follows On the 13th of Sep- 
tember Natabar Mukerji, it is said, 
chanced to call on Mandakini, wdioni he 
describes as his Dharam mother, and 
found her suffering from fever. He 
was told by the night ot that day that she 
intended to execute a Will, and that ho 
should stay there to manage its execution. 
On Hie 14th at 2 r m., he was asked to 
range for the execution of the Will, and 
on his protesting that lie had no experi- 
ence in Will drafting, he was given a 
draft that had been prepared for Manda- 
kim by a pleader named Ujrendra Nath. 

A pleader named Babu Bhut Nath Mandal 
was then called in ; lie examined the draft, 
and dictated the document now propound'' 
ed to Natabar, who wrote it out. 

At 4 or 4-30 in the same afternoon it 
wa s read over and explained to Manila - 
kini, but as she was illiterate Natabar 
signed her name, for her. The ijaper 
writing was signed by seven .attesting 
witnesses, Bhut Nath Mandal, Kandarpa 
Bebari Gbose, Raj Narayan Biswas, 
Trailokhya Nath Karak, Nagendra Nath 
Gfeose, Surendra Nath MmkS, and 0psta 
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Rehari Mandal. Tt was then taken to 
Prasannamoyi, who was in an adjoining 
hut, blit as she too was suffering from 
fever, it w + as taken back to Mandakini, 
who, helped by Natahar, took the Will to 
another hut and placed it in an iron safe 
together with the diaft. Natabai stayed 
at the ban that night and then left. 
Mandukim died on the HHh of Septem- 
ber. 

Tins is the proponent’s version of what 
happened. The object ois contest its 
truth 

Tn proof of the execution the proponent 
has called 1 " Natabai , the writer, and four 
of the seven attesting witnesses On 
Surendra Nath Mandal no i chance has 
been placed bv cithei C'ouit, and bis evi- 
dence need not be considered 

Nagendra Nath Ghcse docs not support 
the proponent's ease for in his examina- 
1 ion-in -chief he declaiecl that he did not 
know’ whether Mandukim executed any 
Will, and that it was to a blank paper that 
he put his signature at the icquost of Ram 
Lai Gossam. 

An application was therefore made to 
the District Judge to declare the witness 
hostile and to allow the proponent to 
cross-examine him 

This is a jiosition for which provision 
is made by sec. 151 of the Evidence Act, 
w’hich say 6 nothing as to declaring a wit- 
ness hostile but provides that the Court 
may in its discretion permit the person 
who calls a witness to put anv questions 
to him which might, be put in* cross-ex- 
amination by the adverse party. 

Due of the Appeal Court's adverse com- 
ments on the trial Judge's conduct of the 
case is that the cross-examination of this 
witness was improperly disallowed. No 
such objection was made in the grounds 
of appeal to the High Court, and it would 
teem as though this comment must bme 


been made without the Court's attention 
being drawn to that portion of the order* 
sheet in which the District Judge remarks, 
as the reooid of the deposition indicate#, 
that the witness was virtually cross-ex- 
amined, though the .fudge in fact did not 
think he had turned hostile 

On I his pail of the case therefore it only 
remains to lonsidei the evidence of the 
writei, Natabai Muker|i, and the two at- 
testing witnesses Bhut Nath Mandal and 
Tra i lokh \ a K a ra k . 

Tn a. sense Natahar k the most impor- 
tant tig in e The pa 1 1 he is said to have 
taken has alieadv been indicated. 

Though his home wan in the neighbour- 
hood ot Kundu Pushkann where Manda- 
kim’s ban was, hr was actually employed 
at the date of the alleged execution at the 
Nakarka collier) MOO or 400 mdas dis- 
tant His story is that in September 
1018, hearing of his wife’s illness, he re- 
turned to lus home, winch is (i miles from 
Mandakim’s bari i having taken seven 
da) s’ leave lot that purpose He went 
on the 13th of ^September to see Manda- 
kiiu leaching her ban about noon On 
the 11 tli theie was the preparation and ex- 
ecution ot the Will, which has already 
been sufficiently described for the present 
pui|>ose If this be accepted, a& it was 
Ry the High Court, as a true story, there 
would he no difficulty in holding the Will 
proved But tihe District Judge before 
whom the witness was examined, did not 
believe Natabar’s testimony In arriving 
at this conclusion he was to a considerable 
extent influenced by the letter and post- 
card, Exs. A and AJ Though it possibly 
is not a matter of any great importance, 
it would seem probable, from such post- 
marks as are available, that the post-c&rd, 
contrary to what has been supposed, was 
later than the letter. 

"The District Judge regarded the tet&f 
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qk showing in the light of the facts to 
which lie refeis that Natabar was not in 
Kundu Ptwhkarm on the date the alleged 
Will is said to ha\e been executed The 
High Court did not share this view, and 
evidently was greatly influenced hv the 
idea that Natabar was ne\er called upon 
to explain the contents of the communi- 
cation The same contention has been 
urged on this appeal, but it is lounded on 
a misapprehension. 

The lettei was not spuing on the pu>- 
poneot as a surprise at the ti ml In the 
pievioiis arhitiation proceedings the lettei 
and post -ea id weie pioduced evideuth as 
relevant to the issue whether the W ill set 
up bv Prasannamov was a genuine and 
valid document, and toi tbe purpose <d 
nosing a suspicion in tbc minds of the 
arbitrators, as indeed would seem to ha\e 
been its effect (see the deposition of Hm Mi 
Chandra Sarkai). 

When then the lettei and post-caid 
were shown to Natabai the purpose must 
have been well undei stood, and from tin* 
record of Ins deposition it u manifest that 
after being shown the lettei be was direct - 
ly asked whether it was not a fact that he 
was not at Mandakmfs ban on the alleged 
date of execution. 

On re-exammation no attempt w'as made 
t,o elicit any explanation, and the leanml 1 
Judge delivered Ins pidgment m eight 
days, when the incident and the impul- 
sion it cieated must still have been fic-di 
in his mind. In their Lordships’ opinion 
the materials on the record when careful I \ 
examined do not support the High Coin l s 
criticism. 

But it is not by these exhibits alone 
that the District Judge was influenced 
Natabai, though alleged to have been m 
constant attendance at. Mandakuifs ban 
from noon of the 13ih to the night of the 
was not sgen by the doctor, Sham 


Charan Barat, who was the lady’s medical 
attendant throughout her illness and saw 
his patient every day. And not only did 
he not see Natabar, but he deposes that 
lie did not hear of any Will by Mandakini 
dm mg the time he treated her. There 
are other witnesses to the same effect to 
whom allusion will be made later. 

Hli ul Nath Mandal is not only an at- 
testing witness, hut is said to have dic- 
tated the Will using foi that pm pose the 
dial I K\ 2 Though he is a. pleader of 
the Ihudwan Court, Ins pei distent attempt 
to e\ude lu b obligation to give evidence 
does not inspire confidence in Jinn as a 
witness The DM net Judge w*as unable 
to belnwe him he certainly was in the 
best position to judge of his credibility, 
and no sullicient reason has been shown 
for disturbing Ins appreciation ot this 
witness’s testimony 

Tuuloklna Karak is a junioi sonant of 
Piasannamoy i on the small pay of Hs 48 
a >rar 

lie deposes to the due execution of the 
pa) >or wilting, but the Trial Judge did 
not t ttmlv him a witness on whose testi- 
nionv its genuineness could be supported 
And it is significant that while Trailokhva 
is called, Jus semoi and superior in seivice, 
Bdj Naiayan Biswas, the chief gomaata, 
though an attesting witness, was not 
cited 

Diasanna was examined on commission. 
She does not depose to the actual execu- 
tion oi the paper writing, and her evi- 
dence does not materially stjengthon her 
case. 

This will be an appropriate place at 
which to allude to the eudcnce of Upon- 
dra Nath Dus He js not a witness to tbe 
execution ot tire Will, but he deposes, 
and no doubt truly, to having prepared 
the draft Ex 2. The Court* in India 
have m their Lordships’ view attached 
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more impoitance and significance to this 
document than it deserves. There can 
be no doubt that the alleged Will was 
based on it, and with such modifications 
as weic accessary for the put pose m hand 
was in effect a lepioduction oi it It 
mioht ha\e been of distinct \ahie if the 
issue had been whether Mandakini had 
understood an insti iinient admitted ot 
proved to have been executed b\ hei , or it 
her mental capac.tv laid hem questioned 
But that is not the issue lien* j the onl\ 
mattei in contest i* the but of execution 
by or on behalf of Mandakini Vpen- 
dta’s statement that he cannot g, u > t tie 
month or yeai of the diafl, and that he 
cannot he itositwo it the draft was hcfoie 
or after the lflth September, pinch is the 
date of Mandakini 's death, nm\ m \iew 
of h'is intimate connection with (lie liti- 
gation invite a ceitam amount ot com- 
ment, hut their Loulshms find nothing 
on the iccoid that would iust.lv any im- 
putation that tins pleader of ‘JO veais’ 
standing win, party to un\ conspiracy or 
knowingly piepaied the dnilt to further 
any sinister purpose. But at the same 
time then liordslnps consider that his evi- 
dence has little ot no beaiing on the ques- 
tion whether 01 not the alleged Will was 
in fact executed. 

Prom this suivey of the evidence it is 
nppaient that this is eminently a case 
where the value of the pi oof depends upon 
an appreciation by the trial Judge ot the 
credibility of the witnesses. 

In their Lordships' opinion there i s no 
sufficient reason shown for disturbing 
that appreciation, and in so saying they 
do not overlook what has been urged as 
to the propriety oi the dispositions in 
view ot the close relationship and inti- 
macy between Mandakini and Prasanna- 
moyi. 

But the proponent’s difficulties do not 


end with the infirmity of her direct evi- 
dence as to execution There are other 
facto) a m the ease which call for especial 
caution in appionchiug (lie proponent’s 
i-fcuv The document was not actually 
signed by Mandukim, and so thoie is not 
th<‘ assiiiancc ol genuineness that would 
have been a Honied by the presence on it 
of hoi leeognised signature. Then again 
the absence of Mandakiru’s iclations and 
connections m\ite, s comment, as does lYi- 
sartnanioM s conduct and her delay in 
putting Jufw.nd the \\ dl alh-r Manda- 
kmi's death 

In conti adiot ion of the story of execu- 
tion,^ mwci.iI witnesses have been called 
who deflate that, notwithstanding the 
oppoit unities oi ohsenatiun they posses- 
sed, hutiihai was not seen b\ them at 
Mandakim's ban and no Will was men- 
tioned Anot hoi witness, Kalipada Bov. 
deseiihed a b a doctor, deposed that he 
was asked 1 > V Kandanpu tihoxe and Ram 
Lai Gossam to become a witness to a Will 
alleged to have been executed bv Mand.i- 
kim and further to sa\ that he “ had 
attended Mandakini dm mg hex last illness 
and that she executed a Will m piesenee 
of such and such persons ” This, lie 
says, was aftei (he death of Mandakini. 
r I’he District Judge did not disbelieve lum. 
.The High Point legurded this wit- 
ness as ' obviously unreliable,” appar- 
ently undei the impiession that his evi- 
dence was that hi 1 had been asked to be 
an atlcxtnifi witness to a Will then in the 
safe But that is not the sense in which 
their Lordships read his evidence, for the 
expression used by him points to a request 
to he a witness to the Will at the trial, 
and this involves no such impossibility as 
the learned Judges ascribe to his words. 

Ananta Lai Ghose’s evidence may merit 
five doubt throw n on it by the High Court. 
No great reliance was placed on it by 
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the District Judge nor will their J jord- 
khips treat it as of any value. Tt, how- 
ever, calls for ibis remark that it does not 
ill their Lordships' opinion justify the 
charge founded on it in the argument 
hefoie this Board that there was a cons- 
piracy on tlie (iiit oi the objectors to ]>i > 
cme fake evidence in order t<o defeat the 
Will No such suggestion was made m 
the grounds ot appeal to the High Com , 
or o\en in the \ppellale judgment or tin 
case for the Apjiilhnt on these appeal* 

It mus first advanced in the' aignmud 
befoie the Boaid, and in then LonlshipA 
opinion has no adequate foundation. . 

It may he that when the proponent - 
case was closed the precise character of 
the adverse evidence in disparagement ol 
the alleged Will was not antici|>ated, bui 
the strength of the opposition must ha'-' 
been sufficiently appaient to show tin 
urgent necessity toi Calling all availably 
evidence. And vet 1 Raj Nuiuyan Biswa*- 
and Kandavpa Behan Glume, two of tin' 
attesting witnesses, weie not called, noi 
was flam Lai Gossain, to whom Nagemlm 
Nath Gliose lefers, thoilgh he seems m 
liave been assisting in the conduct of Pi*>- 
sannainoyi’s litigation. 

Tlie conclusion at which the District 
Judge arrived after a caieful consideration 
ot the evidence and nil the cncumstanca- 
of the case was that the Will was not a 
genuine document, hut n forgery. In so 
finding he went beyond what the law re- 
quires The burden of proving a Will is 
on the person who sets it, up, and it would 
have been enough for the purpose of this 
case to find, as their Lordships hold to 
be the case, that the alleged Will was not 
proved. Their Lordships will therefore, 
humbly advise His Majesty that these 
appeals be allowed, the decrees of the 
High Court set aside, and those of the 
District Judge restored with'' costs 


utoyi Debya. 

throughout The Despondent Prasanna- 
movi must |>ay the Appellant’s costs of 
these appeals. 

Solicitors Messrs. Watkins it Hunter 
for the Appellant. 

Solicitor Mr Edwurd Dalqado for the 
Respondents 

G D M. 

PRIVY COUNCIL. 

[Appeal from tub Chief Court of the 
Punjab.] 

Lord Buck mas ir 
Lord Phillimork. 

Sin John Edge. Kishan NaRaiS ’ 

Lord Salveskn. Appellant, 

IP 22, •* 

Heard, 8, Nos ember. Pala Mal and 
Judgment, 01s -> Eespondents. 

28, November. 

Cu'il Prou'dii/r Code (Att V of 190$), Or, 2, 
/. 2 - Moitgage, stipulation m mortgage that on 
Unlore to gag interest, mortgagee mag site lor both 
puna gal avd interest — Smt to i eat me interest ontg 
hy sale of property, dee reed person illy Suit far 
punnpttl, if he* -C*nt*e of action, splitting up, 

Wfiere a moitgaqr provides for an in- 
dependent obligation, to pat/ the principal 
and the interest, a suit to obtain a per- 
sonal judgment in respect of the interest 
alone will not, iindt r Or 2,r 2 of the Civil 
Procedure Co<h\ bar a subsequent suit for 
the payment of the pnneipal , as in such 
a case the cause of action would be dis- 
tinct. 

But whctc under the terms of the mort- 
gage, non-payment of the interest cames 
the principal money also to become due, 
the same cause of action , namely, nmt* 
payment of the interest , ghe# rise to two 
forms of relief, viz., for principal and in- 
terest, which cannot be split up wider 
the Code . 

* Where therefore, according to a 
stipulation in the mortgage, both p rin- 
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cipal and interest became payable upon 
default by the mortqaqor to pay interest, 
and the mortqaqee sued to realise the in- 
terest alone by sale of the mortqagcd pro- 
perty : 

Held — That though i n that suit only a 
personal decree was passed in the mort- 
gagee's favour, a second suit to realise the 
principal money by sale of the mortqagcd 
property was baricd by Or. 2, r 2, Civil 
Procedure Code, 

Muhammad Hafl/ r Muh \mm\d Z vka- 
btaa ( 1) referred to 

This was an appeal fiom a judgment 
and decree of the Chief Court of the 
Punjab, dated the I Oth March 1918, 
affirming a judgment and decree of the 
District Judge of Delhi, dated the 20th 
February 1915 

In January 1909 the Appellant obtain- 
ed a decree agan st the Respondents for 
Rs. 2.390 being the amount of interest 
due to the Appellant under a moitgage 
deed, dated the 19th January 1901. 

The Apjx'lkmt 's plaint contained the 
statement that Rs. 9,997 was due by way 
of principal under the said mortgage but 
“ at present the Plaintiff sues only for 
the remaining interest, according to the 
conditions of the moitgage deed. A suit 
for recoveiy of the pnncipal and future 
interest will be biought later on 

The Appellant then obtained an older 
for the sale of tlie equity of ledemption 
but this order was reversed on appeal , and 
pn the 19th November 1914, he filed the 
suit out of which this appeal .arose and 
claimed to recover the whole of the mort- 
gage debt. 

"The District Judge dismissed the suit 
holding that it was barred by Or. 2, r. 2 
of the Civil Procedure. Code and that deci- 
sion was upheld by the Chief Court. * 

(!) L.B.4SI. A.9: ».c. 26 0. K. N. 297* 
(lest). ; v 


Messrs. L DeGruyther . K. 0. and B. 
Dube for the Appellant — In the execu- 
tion proceedings the Respondents con- 
tended that Or. 34, r. 14 was applicable. 
The Appellant's suit was for sale of the 
mortgaged property and the above order 
states that such suit mav be instituted 
in spite of the piovisions of Or. 2, r. 2. 

It is nnmateiial that the Transfer of 
Property Act has not been extended to 
the Punjab but the pnneiplo involved in 
Or. 31. r. 11 has been applied there. 

There ate separate causes of action in 
respect of U) pnncipal and (2) interest. 

Muhammad Hafiz v Muhammad Zaka- 
ruja i 1) is distinguishable. There, pro- 
ceedings were taken to bring the whole 
propei tv to sale m order to realise only 
the interest, i e , there was an attempt to 
bring the propei ty to sale once for the 
interest, and a second tune for the prin- 
cipal Hero the Appellant got only a 
simple money decree Ho had no right 
to hung the piopeity to sale merely for 
non-payment of interest. 

Refeienee was also made to . — Payana 
Rceua Samniathan Chelty v. l'ana Lana 
Palamappa Chrtiy (2). 

Mr 1 1'. Wallach for the Respondents. — 
The (.'ml Procedure Code deals with not 
what you get but what the prayer m the 
plaint asks for At the time the suit was 
instituted both principal and interest were 
due and (he Appellant prayed for the 
amount due “ recoverable from the mort- 
gaged piopertv, ’ which w r as tantamount 
to asking for a decree for the amount that 
could be jealised on the sale of the pro- 
perty. 

Mr. L. DeGruyther, K. C., replied. 

ID L. B. 49 I. A. 9 : •. o. 28 0. W. W, 197 
(1931). 

(2) L. B. [1914] A. 0. 618 : I. C. 18 C. W. V. 

An u mi, 
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Then Lordships’ Judgment was deli- 
vered by 

Lord Blckmvhtru.- — The difficulty m 
this case is due to the [Revisions of r - 
of Or *2 of the Code of Civil Procedure, 
1908 This rule provides that e\ery sint 
shall include the whole of the claim which 
the Plaintiff is entitled to make m respect, 
of the cause of action. But the Plaintiff 
may relinquish anv portion of his claim in 
older to bring the suit within the inrisdi^- 
tion of any Couit. The illustiation given 
show’s that a peisonal claim for the moit- 
gage money under a mortgage and the en- 
forcement of the security for the debt aie 
to be regal ded as one and the same cause 
of action This provision is in marked 
distinction to the law of this count i \ , 
where a moitgagee is at libeitv to appoint 
a Receiver undei his deed to sue foi the 
debt and to take proceedings foi sale m 
foreclosuie independent 1\ and at the same 
time. It is impoitant, thmetoie, m con- 
sidering the effect of the Code to bear in 
mind that its obvious intention is to estab- 
lish a rule of law diffeient from that ac- 
cepted here 

The Appellant was a moitgagee under 
a moitgage executed on the 19th J ann- 
ul y 1904 by the three Respondents It 
w’as a mortgage to secuie Rs. 11,718 with 
interest at Rs b' per month, and provided 
that the money was to l>e paid iu h\o 
years. The conditions of the moitgag ‘ 
enabled the nioitgagors to jedeein within 
the two \eais if tliev thought fit. It aho 
contained an express promise oil the pait 
of the mortgagee to pay interest for the 
first year, and provided that if the in- 
terest were not paid for the fiist yeai it 
should be competent to the mortgagee to 
cancel the fixed term and to realise. Cl. 

5 dealt witli the conditions that would 
arise if the interest were paid for the fiut # 
year and there was difficulty' thereafter. 


It is one of the critical clauses in the pre- 
c ent dispute, and it is in the following 
terms * — 

“a If we pav the interest on the expiry 
of the first year, we shall pay the interest 
on the mortgage money after every .three 
months aft<u the expiry of the first year 
If b\ chance we are unable to pay the in- 
terest after t very three months, v/e shall 
pay it after six months, without any objec- 
tion If we do not pay the remaining in- 
terest after six months, the mortgagee will 
be nt libeitv to cancel the term of two years 
and to icalise with costs all the puncipal 
rnoitgage money* with interest bv means of 
a suit from the mortgaged property and our 
othei moveable and immoveable pioperty 
and oui peison If the mortgagee of his 
ov n accord wishes to maintain the term of 
moitgage, he will have a light to realise 
only the remaining interest by means of a 
suit from the said pro pert \ and our person 
We and our lepresentath es shall have no 
objection and refusal ” 

The interest was paid up to the 4th 
July 1905, but no further pavment being 
made in respect of interest, on tbo 17th 
November 1908, Hit* mortgagee sued the 
mortgagors, and the fiist quest von that 
arises is wliat was the effect of that suit? 

The plaint set out the mortgage, act 
out pavment of the mteiest up to the 4th 
duly 1905, and certain further payments 
on account of puncipal It then stated 
that the Plaintiff only sued foi the re- 
maining inteiest, and that a suit for the 
recovery of the principal and of the future 
interest would be brought later on, and it 
asked for a decree in 'the following 
terms : — ■ 

“ A decree for Rs 2,390 8-0 interest at 
the above rate from Asarh Sudi 2, Sambat 
1902, to Mangsar Badi 8, Saxnbafc 1965, cor- 
responding to the 16th November, 1906, with 
costs in favour of the Plaintiff against the 
Defendants, recoverable frotq the mort- 
gaged property and the other property and 
persons of the Defendants.’ J 
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The only question that appears to have 
been tried was what was the correct 
amount of interest ; and a decree passed 
by the Subordinate Judge on the 
27th January 1909, was a deciee for 
Rs. 2,226-13-0, which it was stated should 
be charged on the mortgaged property 
The mortgagee then attempted to get the 
equity of redemption sold, and in this h 
succeeded before the Subordinate Judge, 
but failed on appeal. He thereupon, on 
the 19th November 1911, .instituted the. 
proceedings out of which this appeal has 
arisen, asking the full mortgagee’s relief 
in respect of the mortgaged property 
The District Judge held that r. 2 of Or 2 
barred the case and dismissed the suit ; 
this decree was supjxirted in the Chief 
Court of the Punjab, and from this judg- 
ment the present appeal has been brought 
That r. 2 of Or. 2 of the Code of Civil 
Procedure is the relative sect on oi the 
Code applicable to the dispute is not m 
content The whole question is, what does 
it mean? It does not appeal to their 
Lordships that if the moitgage had pro- 
vided, as mortgages always do iri this 
country, for an independent obligation io 
pay the principal and the interest, that 
m a suit brought to obtain a personal judg- 
ment in respect of the interest alone the 
rule would have prevented a subsequent 
claim for payment of the principal. In 
guch a case the cause of action would have 
been distinct. J?he matter is, however, 
different if thp non-payment of .the in- 
terest causes the principal money to be- 
come due, as in that case the cause of 
aetkfcl — the non-payment of the inter- 
est — gives rise to two forms of relief 
which the Code provides shall not be spirt. 
Tine is illustrated by the present suit. 
The interest was paid during the first 
year, and the interest in arrear was t'tyfit 
under cl* 6. It, thereto, the plaint qri-; 


ginally brought camo to be properly inter* 
preted as claiming only a jicr^otuil relief 
in respect of t he unpaid interest, the Ap- 
pellant’s case would he on surer ground; 
but although their Lordships are anxious, 
that claims for a- just- debt should not be 
defeated by the intiicaeies of legal proce- 
dure, yet they aie unable to hold that the 
plaint that- was onginally issued by the 
Appellant can proper! v bear that interpre- 
tation The claim is for a decree for the 
interest ‘ recoverable from the mortgaged 
property,” and 'the other property and 
persons of the Defendants. The words 
are not dissimilar from the words of cl. 5 
of the “mortgage deed, winch clearly points 
to the interest being payable (that is bv 
sale) out ot the mortgaged property. 
Their Lordships are unable to give any 
other mteipietation of the phrase ‘ 4 re- 
coverable iiom the mortgaged property 
. . in tlie Appellant's plaint than a 

chum Jor utilisation, and the fact that 
i he deciee In' obtained \\a* net a decree 
for sale but u i the nature of a pergonal 
lodgment, does not alter its effect, for r. 2 
of Or 2 proudes that every suit shall in- 
clude the whole ot the claim. The suit 
so brought by the Plaintiff did not in- 
clude it, and this consequently barred the 
institution ot a further suit in respect 
thereof Indeed, when once it be accept- 
ed that the original plaint, did seek, hv its 
prayer, for realisation, this case becomes 
indistinguishable from the case of Muham- 
mad Hafiz v Muhammad Zakariya (1), 
where a similar question arose and was 
determined by this Board. 

There were, no doubt, good grounds of 
poliqy that caused the introduction irito 
the Code of Civil Procedure of the provi- 
sions. which, in the result of this case, 
involve the Appellant in some pecu- 
(11 L R. 4ft I. A. 9: ft.c. m o, w, h w? 

i mn 
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niary loss, and it is the duty of the Courts 
to interpret and carry 'into effect; those 
rules uninfluenced bv the consideration 
of the individual loss that mav be occa- 
sioned by disobedience of the provisions 
Their Lordships think that this case 
was rightly decided, that the appeal 
should be dismissed with costs, and thc\ 
will hufnblv advise. ITis Majesty accmd- 
mgly. 

Sohcitois . Messrs', Barrou\ Tioqn <. d 
Ncinll for the Appellant 

Solicitors' Messrs T A; Wilson J Co 
for the Respondents 

Ct d. m. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
No. 1761 of 1921. 

V ALLY Mo, HaJT 

P\gf, ,J. Gunny 

192 h v. 

27, April. |Nfdrrt.avi> 8. Navioa- 
TTON Co and anr. 

LO m' than A('t (IX of 1008), Sch /, A)t U and 
Art It") — Suit by u ron signor aqnniit a eanumm 
carrier foi non-del aery of t goods , v'hrthre <jan' t nnd 
by Art St or 11 7. 

A suit against a common carrier bu the 
consignor for damages for non-dehvn of 
goods sent through such carrier is gorern 
ed by Art. 31 of the Indian Limi^af >on 
Act, 100R } Sch p 7, and not bv Art lh r ) . 
the word of Art 3] being wide enough 
to include suits bn the eotismnor av » ell 
as by the consignee. 

Tim India (IenetTxl Navigation Co , 
Ltd v Nanda Lal Pantk (5), II aji Vi\v 
Goolam TEossfjx r Bomb ay and Persia 
Steam Navigation Co (1) and Mi r- 
saddi Lal tu The Bombay, Baropa am> 
Central Tndta Railway Co. (2) followed. 
Rvdhasham Basak t>, The Skorrtary 

(2 i I L. B. 42 AU m 1W. 

<41 I. L B. m Bom. m flk09t, 

6' 18 0. W. N, 8*UI«0#V 


of State fob India in Cot noil fl) dis- 
tinguished 

The facts of the case w ill appear from 
the judgment 

Messrs N C Sen and P K. Chalra- 
barti , Counsel for the Plaintiff 

Messrs A A Aveloom and B, C 
Ghosh , Counsel for the Defendant* 

The Jn>OMFiNT of thf. Court was as 
follows • — 

Paof. J — Tina is a suit which is 
brought by the Plaintiff against the De- 
fendants for damages for failure to deliver 
879 baskets of hard molasses which the 
Defendants as common carriers had ac- 
cepted for carriage, and had agreed to 
carry for the Tlaintiff from Ranrabvn in 
Java to be delivered to the Plaintiff at 
Calcutta Tim goods were shipped urd *r 
a bill of lading on the R R “ Mnnadn,*' 
and the steamship nrm^d in Calcutta on 
the 2otb Januaty 1920. Notice was 
given bv Hter by the Defendants to tic* 
Plaintiff on the 2fi'h January 1920 that 

c 

the goods weie lyulv t) be discharged 
On the 20th tlie slop discharged cert run 
goods on one ot the quays at Calcutta 
On the 27th she put out into the river, 
and her cargo was discharged there intr 
lighters The exact tone which it took 
her to discharge the whole of her cargo is 
uncertain, but it was admittedly complet- 
ed some considerable tune before the 20th 
February 1920 when she left Calcutta. 

The Plain! iff issued bis plaint on the 
7-h June 1921. which is more than a year 
after the time by which the goods ought 
to have been delivered which was about, 
the 27th to 20tb Janmrv 1920. The 
Plaintiff framed bis claim exclusively on 
contract l*eing for damages for failure 
to deliver the goods I refer to one or 
two paragraphs in the plaint : — 

<1' 20 0j| W,N;790'IM16 
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“Para. 2.-111 or about the. mouth of 
January 1920 tho Plaintiff shipned 09.36 
crates and 2717 baskets of hard molasses 
on board the Defendant ( •oihjwuiv’h 
steamship “Aranada “ at Saurabya m 
Java, 

“Para. 3 — The master of the said 
steamship leceived the said goods to be 
carried to Calcutta and them to he deli- 
vered to the Plaintiff Fi eight foi the 
said goods was paid by the Plaintiff 

“Para 4— On arn\al of the said 
steamship at Calcutta aforesaid the De- 
fendant Company deliver ejl to the Plain- 
tiff 6936 ciates and 1868 baskets of 
molasses, but did not deliver to lmn 879 
baskets of molasses 

“ P.ua 5 — The Plaintiff has demanded 
deliveiy of the said 879 baskets hut ihc 
Defendant Company have failed and 
neglected to deliver the same. 

“ Para 6 --I5y reason of the Defend- 
ant Company’s wrongful failure to deli- 
ver the said 879 baskets as aforesaid, the 
Plaintiff claims as damages from the 
Defendant Company a sum of 
Rs 8,261-12-0 being the price of the said 
879 baskets as also another sum ol 
Rs J ,239-9-7 as interest ihereon calculat- 
ed at the rate of 12 per cent per annum 
fiom the 20th February 1920 to 20th Mav 
1921. 

“Para. 8. — The Plaintiff s cause ot ac- 
tion aiose not earlier than the 31st day 
of January 1920 in Calcutta. 

“ The Plaintiff, therefore, piays for, (a) 
such leave as aforesaid, (b) a decree for 
the said sum of Ils. 9,503-9-6 with in- 
terest, and (c) for costs.” 

Counsel for the Plaintiff, in the course 
of the healing, admitted that undei the 
circumstances of this case the only issue 
which could be determined was whether 
or not the cause of action was barred bv 
limitation r on the ground that if that issue 


was decided against him (and which 
should he fust considered), all other 
issues which might he raised would be- 
come mm id tonal, and the time spent 
upon considering (bom would be wasted. 
Aceoidingly, a icpiesentative of the De- 
fendants was called, and ho staled in evi- 
dence the facts as to the amval of the 
vessel at Calcutta, and the tune during 
winch she was dischaiging, and the date 
ot her subsequent departuie Cal- 

cutta, which I have already referred to 
Thereupon, the only question which it 
became incumbent upon me to determine 
was whethet or not the came of action for 
damages for non-del ivci \ of the 879 
baskets was hailed by leason of the pro- 
visions of the emulation Act, 

The dctcimmalion of that question, m 
my View , depends upon whether or not 
the cause ol action comes within Ait 31 
of the fust schedule to the Plantation Act. 
The schedule leads as follows . — - 

“ 31 — Against a earner tor compensa- 
tion for nou-deli\erv of or delay m deli- 
vering goods, one vein Irom the tune 
when (he goods ouulit to have been deli- 
vered 1 . 

The goods ought to have been delivered 
sometime between the 27th Januaiy and 
tho 20th Febmarv, and piobablv some- 
’time between the 27th Januaiv and the 
30th Januaiy 1920 As the plaint, was 
filed on the 7th June 1921, more than 
a year later, if Art. 31 applies, the cause 
of action is barred by limitation Coun- 
sel, who have strenuously argued on be- 
half ol the Plaintiff, contended that Art. 
31 did not apply for tlus reason that Art. 
31 only applies to a claim against a 
carrier which is made by the consignee of 
the goods for non-deli\ei> of the goods to 
him. In support of his contention no 
cited the case of lladhasham Basak v. 
The Secretary of State foi India in Conn - 
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oil (1) In that case Mr. Justice Chatter- 
jee at page 795 stated it to be his opinion 
that “ Art. 31 applies to suits against a 
earlier for compensation for non-dehveiv 
of, or delay in, delivering goods, and the 
time for suit is one year from the time 
when the goods ought to have beben deli- 
vered. 1 think this article has no appli- 
cation. In the first place, this article 
seems to contemplate a suit by a patfv 
who is entitled to the delivery, uanielv, 
the consignee In the second place, it 
would be for the Company to show when 
the goods ought to have been deliveied, 
that fact being presumably within their 
knowledge, but there is no evidence on 
that point ” Mr Justice Beachcroft in 
giving judgment in the same case made 
this observation: “As regards the ques- 
tion of limitation, it is sufficient to sa\ 
that 1 agree that Art. 30 does not apple, 
and if Art 31 does there is no evidence 
when the goods ought to have been deli- 
vered ’’ It might be contended that' the 
decision in this case is to be supported on 
the ground that there w r as no evidence ad- 
duced as (o the time when the goods ought 
to have been delivered. That would have 
been sufficient for the decision in the 
case. Mr. Justice Beachcroft did not 
affect to decide whether Art. 31 applied 
or not, and therefore one is left with the 
opinion cxpiessed bv Mr. Justice Ch'tler- 
jee that Art. 31 seems to contemplate a 
suit by the party who is entitled to the 
delivery, namely, the consignee. Coun- 
sel for the Plaintiff urged that the mean- 
ing of that observation is that it applies 
to a suit by the consignee only. If that 
is the meaning which is to be attached io 
the w'ords of the learned Judge, a mean- 
ing which I thmk is not clear, t lieu 
I am bound to sav with all due deler- 
ence that I am unable to follow the 
l’ 20 o. w N, 790 U#Jd\ 


reasoning upon which it is based. The 
words of Art. 31 are wide enough to in- 
clude suits brought by the consignor as 
well as by the consignee, and it may very 
well happen that the same person is both 
consignor and consignee I am unable 
to see why any distinction should be drawn 
between a cause of action for compensa- 
tion lor non-delivery by a consignor and 
one by a consignee, and the view which 1 
hold is also found m the judgment of Mr. 
Justice Banerjee in the case of Mvt- 
saddi Lai v The Bombay, Baroda and 
Central India Railway Co. (2). At page 
393 the learned Judge makes these obser- 
vations • — 

“ That Art. 31 applies to a ease of this 
kind appears from the i uling of this Court 
in the case of Great Indian Peninsula 
Railway Co v Ganpat Rai (3). The 
same view was taken by the Bombay 
High Court in the case of Haji A jam 
Goolam Hussein v Bombay and Persia 
Steam Navigation Co (I) It has been 
mged that Ait. 31 applies to a suit by 
the consignee and not, as n> this case, by 
the consignor This contention is, m 
ifiv opinion, untenable The article is 
wide enough to include a suit brought by 
the consignor also. It provides for a 
suit for compensation for non-delivery, 
that is, a suit by a |>erson who by reason 
of non-delivery has sustained loss. There 
mav be cases m w'hicli it is not the con- 
signee who sustains loss but the consignor. 
In such cases it would be a suit by the 
consignor for compensation for non- 
delivery.” 

It is open to doubt whether the ruling 
of Mr. Justice Chatterjee was necessary 
for the decision in the case in which it 
was given, but I am at liberty to form 

2* r. L n 43 All 390(19201. 

’8* T.u R. 33 Ail. M4> (19111. 

A 5 I ft R. 26 Bom. 662 110021 
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my own view of the matter having regard 
to the decision of the Calcutta High 
Court m The India General Nani* 
gation Co., Ltd. v. Nanda Lai Banih 
(5). Mr. Justice Chitty and Mr.. Justice 
Vincent m giving judgment in this 
case, which was a case on all fours 
with the present case, expressly de- 
cided that a cause of action such as the 
cause of action in the pic sent case comes 
within Art. 31 ol the fiist schedule of the 
Limitation Act At page 852 the learned 
Judges in their judgment lav down these 
propositions : — 

“The question is whethei Art. 31 or 
Art. 115 of second schedule' of the Limi- 
tation Act applies to this case. There 
were decisions icgai ding Aits. 30 and 31 
wh.ch held that these articles applied 
onlv to questions of tot t and Ait 31 as 
original I v worded applied onlv to a suit 
for compensation foi delay in delivering 
goods. Subsequently, howevfcu, 1)\ sec 
3 of Act X of 1899, Ait 31 was amended 
and took its present form It has been 
argued foi the Opposite l x artv that the 
former decisions must still be held to ap- 
ply but we cannot accede to su<^i a con- 
tention. It has frequently been said that 
statutes must be interpreted according to 
the ordinary meaning ot their language 
and the present wording of Ait. 31 clearly 
covers such a claim as is put foi ward m 
the Plaintiffs present suit It is a suit 
for damages for failure to delivei , or non- 
delivery of goods. If it be so read, it is 
plain that Art. 31 must govern the pre- 
sent case and not Art . 115, which deals 
with the case of suits for compensation for 
the breach of contracts not specially nro- 
vided for. It is not contended that the 
Defendants in this case are not carriers, 
or that the suit does not fall within the 
description in Art. 31. This view of the 
(5) 1ft 0. W. N. 861 11008). 


ai tide has been taken by the Bombay 
High Court m the case of flap A jam 
Goolam Jlossem v Bombay and Persia 
SI cam Navigation Go. 4). It was on a 
i of deuce fiom the tour t of Small Causes 
m Bomba \ , and with that opinion, we en- 
tirely agree Under the circumstances, 
wc must hold that the suit having been 
brought inoi e (ban one year after the date 
when tlie goods should have been deliver- 
ed is baned by limitation*’’ 

I lespcctfullv agree with that decision 
winch is on all toms in i(s facts with the 
piesent# case, and, in my opinion, the 
claim ot the Plaintiff m this suit as fram- 
ed comes within Ait 31, and is barred 
b\ limitation No questipn has been 
raised in this case as to whether there ' 
was an acknowledgment of liability, and 
no othei fact has been relied unon which 
(ould pi event the statute of limitation 
applving Theiefoie, as the suit is fram- 
ed, it discloses a cause of actum which is 
baned h\ limitation, and must be dis- 
missed 

Mrs*/* N C Hural and Pi/nc , Hohci- 
tois foi the Plaintiff 

Messrs 1 m* die J fluids , Solicitors for 
the Defendant 

P K C 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 1480 of 1922. 

Sbi. Shosbi Mukhi 
Greaves, J. DebYa and ors. 

m2, v. 

5, December. Kbshab L&ll Mcker- 
/ JEE (& the other cause). 

Land Acquisition Act (I of 189 If ), see. J£— 
Circumstances under which reference to the Improve* 
went Tribunal not to be stayed by Sigh Court . 

The Land Acquisition Collector having 
directed the whole of the compensation 
money in respect of a certain property 
I4> I. L. R, 26 Bom 562 (1902>. 
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8m. Shoshx Mukhi Debva v! ICeshab 

to be paid to K., S. applied for a refer- 
ence under sec . 18 of the Land 1 equa- 
tion Act and subsequently brought a suit 
along with two other Plaintiffs again t I\ 
on the Original Side of the High (Jourt 
for the recovery of possession of the soul 
properly and other reliefs S , //</< mg ap- 
plied for a stay of the reference m th< 
Court of the Calcutta Imp) nnenl 
Tribunal and failed , applud on the Ori- 
ginal Side of 4hc High Court tot nnsnot 
of the Tribunal's order refusing slag or m 
the alternative , for an injunction teslmin- 
ing K from proceeding with tin refer - 
cnct) or in the alternatin', for a Punster of 
the refen nee to the High (hnirt for deter- 
mination aloiKf with tin suit 

Held — That S , having made a iefi mice 
under sec Its of tin Land 1 ujuisntum \<L 
had chosen her lotion and lot apfdnatiou 
to the Tribunal lot stay having fatlnl , she 
must abidi' by ils dieisiou 

SAIBESii ( iivndky SviiivUi v Km Lfcjm 
Chand M wivne Bahydik (L and 
li Hanoi Slm.ii / Uamadhin Uo^ il) ri- 
ferred to 

The facts at the case will Lppcai fiom 
ti\e judgment. 

Mr. N. Sarhar for the Plamtilis 

Sir B C 1 litter and Mr M A P>asu 
tore the Defendant 

The Judgment or tiik Ohlut web as* 
follows . — 

Okeaves, *J — Tliib is j n application bv 
Snmati Shashi Mukhi l)ebya to rest nun 
XCeshab Lall Muker jee from proceeding 
with Case Mo. 138 of 19*22 now pending 
before the Calcutta Improvement 'tribu- 
nal until the final determination of tin* 
suit, or m the alternative for the tnuudci 
of the case to this Court for deteimina- 
tion with this suit or in the alternate e foi 

(1) 26 0. W, N. 600 (1931) 

(2) 10 0. W. N, 991(1906), 


Lale Mukerjee. 

revision of the order of the Tribunal of 
the Jltli August 1922. 

The facts aie shoith as follows : — 
One Fanchanon iiannerjee died on the 
19th July 1878 leaving him surviving Ills 
widow, the Plaintiff Snmati Shoshi 
MuUn, and tluee daughteis One 
daughter is dead and the surviving 
daughters aie co-Plantiffs with her in the 
suit. Punchn non left a Will, dated the 
23rd June 1878, whereby he appointed one 
Kejiaram Fanner jee and one Iripuia Sun- 
dan Debi executor. and executrix. Pio- 
hate was granted Ip Kona nun alone on the 
llh December 1901 out of the liughli 
f, ouit. Jly cl 8 of the Will it was piu- 
\ided that. an\ ol the exeiutois should m 
cute ol death bo able to appoint by Will 
auothei executor to cany out the dnec- 
l ion.-, of the Will luma i am died on the 
7 1 ! i September 192J baling by his Will 
dated the 30th September 1901 appointed 
the Deiendaut executor ol lus Will and 
also executoi and trustee oi Fanchanon s* 
(‘stale The Defendant proved Kena- 
iam\s Will m this Com t on the 21st 
February 1912, he has not, 1 undeistand, 
applied for administration dc bonis non 
of -Fanchanon ’s estate Whether this 
was necessary or not it is not necessary 
for me to decide for the purposes of this 
ipplicalion. 

Srimati Shoshi Mukhi states that in 
February of this year she came to learn 
that a scheme hud been framed (1 suppose 
bv tlie Improvement Trust) for the ac- 
quisition of il, Sooterkin’s, Lane, one of 
the properties of the estate On the 8th 
March 1922, she filed a petition before the 
2nd Land Acquisition Collector stating 
that the Defendant had no title to the pro- 
perty and that upon the true construction 
oi Panchunon’s Will she was entitled to 
the premises and to the rents, issues and 
profits thereof for her life and asking 



811 


Von. XXVII ] THE CAIjCOTTA WEEKLY NOTES 

Sm Rnofwi Mnvin Dkuy\ r. Kksti ms Lux Mukkrjbe 


that hei nn mo should he recorded as a 
person interested and that upon an award 
being made the matter should he lefened 
to the Court of the Calcutta Improvement 
Tribunal for the determination of her 
rights 

On the 18th April of h’s veal the 
Collector made lus aw nr I awarding 
Rs 57,500 and directing the money to be 
paid to the Defendant as executor and 
shebait T should state that 1>\ cl 5 of 
Panchanon's AYill on "the hapjonmg of 
certain events t!u nopeiC was made 
debut t^r 

On the 21th \pnl Simrili Shosln 
Mukhi was served \Mth a not c\ dated the 
20th April 1922, from the Land Acquis tion 
Collector stating that she had been treated 
as a person interested in the promises, 
tint an award had !>o°n made and asking 
her to file hoi ebpeMons bchuc him on 
or hefoio the 25tli \pi d She ace rrdmglv 
on the 25th April lik'd i petit on asking 
imter aim) that the matin* should be *-e- 
fened to l!ie Tribunal (or the del umma- 
tion of hei i ghis and the Coll made 
the following entry m tlie oider-sh^et ~ 

“ Petition filed on behalf of Sm Shosln 
Mukhi Debr lefer to the Tnhunal it* in 
order and in time 

The compensation mo no\ was deposited* 
with the Tribunal on the 28th April and 
this suit was instituted on the 1st May 
On the 3rd May the Piosnlent of the 
Tribunal notes receipt of the cheque and 
adds 41 Await reference " ’On the 26th 
June a reference (No 370) w.n made bv 
the Collector 

On the 11 tli July the Plaintiff was given 
notice by the Tribunal to file her written 
statement on the reference On the 3rd 
August the Plaintiff petitioned the Tribu- 
nal to stay the reference. On the 14th 
’August the Tribunal refused to stay the 
reference as it was made prior to the suit 


<md the Jth September was fixed for settle- 
ment of issues 

I am asked to stay tho proceedings 
before the Tribunal on the ground that the 
daughters arc parties to the suit and not 
to the reference and that they will not lie 
hound tluu i‘ln and that accordingly there 
mi.'dit be conflicting decisions of the 
Ti ibunal and of tins Court It is further 
Mid 111 . 0 (he Tribunal was wrong in hold- 
ing IhaMhe lelcicnce was prior to the suit 
and <1 n iiigr.l that tin Mill is mare a nt- 
pi (‘lic!M\ c and the. the Ti iLunal's pro- 
eei'dings will 1)(‘ us i ss as t L o \ will not 
<.|>eiale h 'tween the part es im /rs judicata 

\s against this it is said on behalf of 
tie* Defend i lit 

1 D Tliat the Trilninal has exclusive 
jurisdiction and can alone, determine the 
mattei 

( 2i Tint the Plaint if! by hei ap)>bcation 
in dei sec 18 of j fie hand \rqiiisitmn Act 
has rhoM'ii the forum and cannot now go 
hick on this 

( l) That she lias taken her chance 
hi hue the Ttibim *1 b\ applying for a 
sbu and has t iih d and that site m bound 
b\ this decision 

(I) That she is m effect asking for a 
sla\ onlei on the Tribunal 

C)' That this Court has no jurisdiction 
to i cmow the TnhunaTs decision 

») Thai in any case there is an appeal 
fiom the Tnhunal to the High Court and 
ultimately to the Judicial Committee, 

\nd i elm wee w r as placed on a recent 
decision of this Court in its Appellate 
jurisdiction, Suibcsh Chandra Sarhtr v. 
Sit Bcjoij C hand Mahatap Bahadur (1). 
In that case after the compensation 
moneys had been apportioned by the 
Collector, and neither party served with 
notice under sec, 9 of the Land Acquisi- 
tion Act had applied for a reference under 
(D 20 a w. n. 606 am), 
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see. 18 of the Act, a civil suit was institut- 
ed by one of the parties served with notice 
to recover part of the compensation 
moneys awaided bv the Collector, and it 
was held that the suit was not maintain- 
able as the Land Acquisition Act created 
a special jurisdiction and nrovided a specnl 
jemedv and that sec 81 of the Act ap- 
plied only to cases where a person was 
under a disability or was not served with 
notice before the Collector. As against 
this T w'as referred to Ilhandi'Smqh v T 
Ilamadhin lloy (2) Tn that ease a refer- 
ence under sec 18 had been struck off foi 
non-appearance and it w*as held that thoM? 
who weie parties to the reference could 
not litigate the matter anew in a Civil 
Court but Mocker jee, J states at p 998 
that bavin# regard to the 3rd proviso to 
sec 31 read with sec 18 whore the dis- 
pute is as to the persons amongst, whom 
the compensation movievs are apportion- 
able oi as to the extent of their interest, 
the matter could he litigated either on t 
reference under sec. 18 or m a Civil 
Court. 

For the purposes of the present appli- 
cation it is not necessary for me to ex- 
press my own opinion cm the divergence 
of Judicial opinion which appears m the 
two cases cited above, for in the applica- 
tion before me the Plaintiff has chosen her 
forum by applying for a reference under’ 
sec. 18 and I think she must abide by >t , 
and on that ground I dismiss the Plain- 
tiff’s application with costs. 

Learned Counsel for the Plaintiff stated 
towards the conclusion of the argument 
that although the application was in form 
by the Plaintiff alone* this was an error 
and he asked me to treat it as if the co- 
Piaintiffs (the daughters)' had also joined 
in the application, I regret that L.pan- 
, &ot do so as I have not the facts bfefo*% me 
(8) 10 0* W* N, 891 (IflGSh 


with regard to the daughters. I do not 
know whether or not they were served 
with notice under sec. 9; presumably they 
were not, but the Defendant has had no 
opportunity of dealing with this. If tbev 
were not served, presumably under sec 31 
I heir tights are preserved but T am not de- 
ciding th.s question. All that T decide is 
that the Plaintiff having made her elec- 
tion under sec 18 and applied to the 
Tribunal for a stay which has been lefus- 
cd, cannot, even assuming that a civil suit 
was open to her, succeed on this, appli- 
cation. The result ma\ be unfortunate, 
as if the suit continues so far as the 
daughters are concerned two Tnlnmals 
may be dealing with the same question 
and different decisions may result, but t 
legiet that in the view l hold on the pre- 
sent application I cannt t help this 

Mr I I ) lUnmjcr t Solicitor for the 
'1 unt iff 

Mr ./. C Dutt , Solicitor for the Pe- 
mdant 

s. c. c. 


^ORDINARY ORIGINAL CIVIL JURISDICTION.] 


Gkbaves, J. 
1923, 

20, February. 


In the goods of 
George Thomas Wil- 
liams, deceased. 

Bengal Court Fees Amendment Act (IV of 1922 ) } 
whether ultra vires— Pee at the enhanced rate for 
grant of letters of administration whether to he 
levied on portion situate in Bengal or in respect of 
assets outside Bengal as well 


Under the provisions of sec . BOA (l) of 
the Government of India Act , the Local 
Legislature has power to make laws , and 
under sec . 80A (2), the Local Legislature 
may , subject to the limitations mentioned 
4n cL (3), repeal or alter as to that Pro- 
vince any law made before or after the 
commencement of the Act . The 

imposed by cL {3) relate imter alia 
to the imposition of new taxes other than 
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those set out in Sch. I of the Scheduled 
Taxes Rules [ sub-cl. (a)] and Acts set 
out in the schedule to the Previous Sanc- 
tion Rules [ sub-cl . (h)], the previous 

sanction of the Governor-General being 
required in either case . 

Stamp duties , the amounts of which 
have * been fixed bij Indian Legislation , 
and which under Sch I (8) of the Sche- 
duled Taxes Rules cannot be altered bij 
the Local Legislatures without the pre- 
vious sanction of the Governor-General , 
mean some such duties as are imposed bu 
the Indian Stamp Act and do not com- 
prise court-fees imposed bu the Court 
Fees Aci % which Act being also not con- 
tained in the Schedule to the Pievious 
Sanction Rules , Bengal (Ccurl Fees Act 
Amendment) Act IV of 1922, was not 
ultra. Mies by reason of itv having been 
enacted without the previous sanction of 
the Govcrno) -General 

The s turn charged upon a (pant of 
probate oi <>/ lettei s o / admimsl ra- 
tion is not a tax or duig levied 
upon the properly upon which the piobatc 
or administration operates , but it is merely 
a fee levied by ihe Court issuing the pro- 
bate or letters of administration for the 
work done m this connection wheicver 
the pioperty mag be situate And this is 
not any less the case because the fee is 
levied upon the value of the property. 

Therefore court-fee on probate or letters 
of administration is rightly levied at the 
enhanced rate on the value of all the assets 
whether m the Province or outside. 

This was a Reference under sec 5 of 
the Court Fees Act, 1870, for determining 
the amount of the fee to be paid in res- 
pect of the grant of letters of administra- 
tion in the estate of George Thomas 
Williams, situate in the Province of Ben- 
gal as well as outside it. 


The facts of the case will appear from 
the judgment. 

The Advocate-General (Mr. S . R. Das) 
apjieared foi the Government 

Mr. Richard Wcstmaeott appeared for 
the Administrator-General of Bengal. 

The Judgment of the Court was as 
follows — 

Ore vves, J — This is a Reference under 
sec. 5 of the Court Fees Act. 1870, for 
the pmposg of determining the amount 
of the fee to be paid in respect of the grant 
of letters of administration in the above 
estate Two questions aie raised. The 
first* is whether the Bengal Court Fees, 
Amendment Act of 1922 (Act IV of 1922) 
is ultra vires. The second question is 
whetliei assuming the Act is not ultra 
vires , the fee is to be levied at the enhanc- 
ed rate piescnbrd by the Bengal Court 
Fees Amendment Act^of 1922 (Act TV of 
1922) on the whole estate, oi whether the 1 
enhanced fee is payable only on that por- 
tion theieol which is situate in Bengal, 
the fee m respect of the assets outside 
Bengal being leviable at the lower rate 
prescribed bv the Com t Fees Act of 1870 
as amended bv subsequent Acts of the Im- 
perial Legislative Council 

On behalf of the Administrator-General 
of* Bengal to whom a grant has been 
issued, and who has paid under protest 
the fee at the enhanced rate prescribed bv 
Bengal Act IV of 1922 in respect of all 
the assets, it is contended First— That 
the Bengal CourfFees Act of 1922 is 
ultm vires Second— That if it is not 
ultra vires it was not competent to the 
Bengal Legislature to enhance the fees 
on assets outside Bengal. 

I will deal first with the first point. 
Sec. 80 (A) of the Government of India Act 
provides by sub-sec. 1 (2) that the Loml 
L&rislature of any Province may, mibjUt 

ioa 
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to the provisions of the sub-section next fol- 
lowing, repeal 01 alter as to that province 
an> law made either before or after the 
commencement of tins Act by anv author - 
itv in British India other than that Local 
Legislature. And sub-sec (5) provides 
that the Local Legislature of any Provna e 
may not without the ptcvious sanction <•! 
the Gover nor-Geneial make 01 lake into 
consideration am law (a) imposing n 
authorising the imposition of any new tax 
unless the tax is a tax scheduled a** 
exempted from this pro\is.ion by rules 
made under this Act, or (b) altering oi 
repealing the provisions of any law 
which, having been made before the com- 
mencement of the Government of India 
Act, 1919, by anv authority m British 
India other Ilian that Local Legislature, is 
declared bv rules under this Act to be a 
law which cannot he repealed or alton-d 
by the Local Legislature without previ ais 
sanction f 

By the rules framed in respect of sec 
G)A (d) (a) of the Act it is provided th.r 
the Tjegislative Council of a Province 
mav, without the previous sanction of Hie 
Governor-General , make and take ml > 
consideration any law imposing, for the 
purposes of |Le Local Government, am' 
tax included m Sell. T to these linos 
Kch T (S) includes a tax on succession 
and Sell T <*) includes a stamp duty 
other than duties of which the amount is 
fixed bv Indian Legislation By the rules 
framed in respect of sec. 8QA (3) ( h ), it is 
provided that a Local* Legislature nnv 
not repeal or alter without the prevail 
sanction of the Governor-Genera] fl) any 
law made by any authority in British In- 
dia before the commencement of the In- 
dian Councils Act, 1801, (2) any law 
specified in the schedule to ’tfccM rules or 
any law made by the 
** Council amending a law m spelled. 


Now the Court Fees Act, 1870 (Act VII 
of 1870) under which the fee payable on 
a grant of letters of administration is 
levied, which is an Act of Hie Governor- 
General of India in Council, is not one of 
the- Acts specified in the schedule to the 
rules framed in respect of see 80 A (3) (h). 

It will be convenient at tins stage to 
consider the materia] provisions of that 
Act Sec 3 pt ovules (inter aha) that the 
fees chargeable m the different High 
Courts under No 11 of the 1st Schedule 
(which prescribes the foe payable in res- 
pect of letters of administration) are to 
be levied m mannei thereinafter appear- 
ing, that is to say, bv stamps under 
sec 25 

Now\ as I understand the argument for 
the Administrator-General on this 1st 
point, it is tins that the fee is a stamp 
duty, because it r collected f5v stamps 
under the provisions of sec 25 of the 
Court Fees Act, 1870, and inasmuch as 
that Act is an Act of the Governor-Gene- 
ral m Council it is a dutv of which the 
anynmt is fixed bv Indian Legislation ard 
that it cannot therefore Ire altered with- 
out the previous sanction of the Oovernot- 
General, which admittedly h°s not been 
obtained in this case 

The Advocate-General contend th > t the 
provisions of sec 80A (3) relate only to 
new taxes and not to the enhancement of 
existing taxes and that tho taxes refernd 
to in Rch T of the Scheduled Taxes 
Rules, •winch can be imposed without 
leave, all relate to new taxes and that 
sanction is only required for the imposi- 
tion of a new tax which docs not fall 
within the provisions of Sch. T, and not 
to the enhancement of an existing tax. 
And he contends that under the provisions 
of sec. 80A (3) (h), the Local Legislature 
can amend any Act of the Imperial Legia- 
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lature except those mentioned in the Pre- 
vious Sanction Rules. 

I think that these contentions are 
correct. Under the provisions of sec. 
80A (1) the Local Legislature lias |x>wcr to 
make laws for the peace and good govern- 
ment of the territories of the Piovince, 
and under sec BOA (?) the Local Legisla- 
ture may, subject as therein mentioned, 
that is to say, subject to the limitations 
mentioned m (3), repeal oi alter as) to that 
Province any law made before oi after the 
commencement of th v Act by any author- 
ity m Bntish India 

The limitations imposed by (3) i elate 
(a) to the imposition of new taxes other 
than those set out in Sell T of the 
Scheduled Taxes Pules Now it is quite 
true that duties which are collected by 
means pf stamps aie in a sense stamp 
duties, for instance in England, estate 
duty, probate duty and succession duty 
are stamp duties because thev are so 
collected ; but T feel very gieat doubt whe- 
ther a court-fee becomes a stamp dutv 
within the meaning of the Scheduled 
Taxes Rules, Sell. I, because it is collected 
by means of stamps T fbmk that the 
stamp duties referred to in Sch. \ mean 
some such duties as are imposed by the 
Indian Stamp Act, see sec 3 of that Ac< , 
and do not comprise court -fees com- 
prised in the Court Fees Act, even 
although in a sense they aie stamp duties 
as being paid by stamps. As to 3 ( h ) the 
limitations extend only to those* Acts set 
out in the schedule to the Previous Sanc- 
tion Rules, which does not as already stat- 
ed contain the Court Fees Act. For these 
reasons in my opinion the 1st point fails 
and B&ngal Act IV of 1922 is not ultra 
vires of the Local Legislature as no pre- 
vious sanction was necessary. 

I now come to the second point. On 


behalf of the Administrator-General if "is 
contended that the Bengal Court Fees 
(Amendment) Act, 1922 extends only to 
Bengal and that the Bengal Legislature 
cannot impose a tax on properly in another 
Province The real question Vs whether 
the enhancement ol the comt-lee payable 
on a giant of admnnstiation is a tax or 
meiely a. couit-fee It is said that it is a 
tax or duty because this has to be paid 
before the Point cxciciscs ativ jurisdiction 
ill the mattei and I)(‘<vum\ under the pro- 
visions o] M‘<* IhJ] (?) of the Court Fees 
Act, notice <>t the application has to be 
given by the High Court to the revenue 
authoiity ol tin' pn voice and because of 
the pnnjMoiH loi \aluii(ion m secs. 19A, 
F and h 1 and the provision for de- 
ducting debts m 10 (B) The Ad- 

vocate-Crucial, howeuu, contends that it 
is mcK'U a coin 1 -fee and that if a. man 
chooses to lake out piobate or administra- 
tion m Bengal, he must submit to the law's 
of the Local Legislature and that if the im- 
position 'is \iewed as a court-fee and not 
as a dnl\ or tax, it is quite immaterial 
where the property is situate I think 
that tin contention is correct, the stun 
charged upon a giant of probite or of letters 
of adnnmsfiaf ion is not a tax or duty levied 
upon the property upon which the probate 
of admnnstiat jon opeiaies, and it is not 
chaiged thereon as is estate duty in Eng- 
land, but it is merely a fee levied by the 
Couit issuing tin 1 probate or letters of ad- 
rrfimstiation for the work done in this con- 
nection And I ^io not think that this is 
any less the case because the fee is levied 
upon the value of the propel ty. 

In mv opinion, therefore, the court-fee 
was nghtlv levied at the enhanced i ate on 
the \alii'* oi ail the assets, whether in the 
province or outside 

Mu \V J. Simmons t Solicitor for the 
J Administrator-Ger.eral. • 



[Fot* XXVUL 


m mMjmwmtA weekly notes. 

In the goods of George Thomas Williams. 


.J/r. G. C. Gooding (Government Solici- 
tor) for the Secretary of State. 

J. N. R. 

[CIVIL APPELLATE JURISDICTION.] 

Appeals from Orders 
Nos. 305 and 306 of 1920. 

Jadu Nath Haldab 
Walmsley, J. and ors., Appellants, 

B. B. Ghose, J. v. 

1923, Manindra Nath 

13, March. Chandra and ors., 

Respondents* 

Ptovuicial Insolvency Act (III of 1007), sec 3 ! 
— “ Creditors if includes seciucd crahtoib . 

A secured creditor is not a “ creditor " 
within the contemplation of the term a ? 
lined in see. H7 of Act HI of 1907 , so that 
a purihasc bjj a secured creditor within 
three months of the petition for insol- 
vency presented by the insolvent cannot 
be avoided m a pro( ceding under sec 37 
on the ground that %* was effected with a 
vi<*ic to giving the purchaser a preferewc 
over the other creditors 

These wen? appeals from ciders, dated 
the 12th June 1020, passed b\ the District 
Judge of Baiikura (Balm Gnish Ch Sen) 

The facts of the case will appear from 
the judgment. 

Bobu Narendra Coomar Bose for the 
Appellants « 

Babus Amarcndra Nath Bose and Hira 
Lai Ghakrkabarty for the Respondents. 

The Judgment of the Court was as 
follows : — 

B. B ( J hose, J. — These two appeals 
are from orders made by the District Judge 
m insolvency proceedings arising out of 
applications made for adjudication as in- 
solvents bv two persons who are brothers. 
The Appellants were the creditors of the 
two insolvents by two separate mortgage 
honfy. The mortgage bonds are dated 


1893 and 1907 respectively. The mort- 
gagors wore the two insolvents and also 
two other bi others of those insolvents. It 
appears that one of the mortgage bonds 
was sued on and a decree was obtained for 
Rs G3() The amount alleged to ha\e 
been due on the other bond from the mort- 
gagors was Us 1,300 odd. Taken to- 
gether, about Us. 2,000 wan due for those 
debts m May HU 7 Then all the four 
brotheis executed a deed of conveyance 
with regaid to some of the mortgaged pro- 
pel lies winch included a house in Sona- 
mukhi and some jote lands The deed of 
sale is dated the 23id May 1917 and the 
properties w r eie sold for Rs. 2,000 to the 
Appjell/mts’ father Thereafter, tw%> of 
tl io moitgagois presented petitions to the 
District Judge for being adjudged insol- 
vents in July 1917 and an adjudication 
order w 7 as made and a Receivei was ap- 
pointed of the properties of the insolvents. 
Then, the Receiver applied to the District 
Judge for avoiding the sale to the extent 
of the shares of the two insolvents in the 
properties included m the deed of sale 
dated the 23rd May 1917, and an order 
was made setting aside the sale with re- 
gard to those shares That order, how T - 
,ever, was set aside by this Court on ap- 
peal bv the purchasers in December 1919 
and both the cases were sent back for re- 
trial. The cases were heard again and, 
on the 12th June 1920, the District Judge 
has made an oidei in each case avoiding 
the Bale of the interests of the tw T o insol- 
vents. These appeals are preferred by the 
purchasers against those orders. 

Tn these cases, the onlv evidence ad- 
duced was adduced by the purchasers. 
Idle sale was sought to be avoided under 
see. 37 of Act IIT of 1907, which governs 
these cases, as having been m favour of 
creditors The question in these cases is 
whether the sale was to a <k creditor with 
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a view of giving that creditor a preference 
over the other creditors ” It is contended 
on behalf of the Appellants that there is 
no evidence that this was so. The 
answer to the question dejxmds upon whe- 
ther sec. 37 applies to these eases The 
purchasers were secured creditors and thuv 
were entitled to be paid to the full extent 
of their debts so seciued in preference 
over other creditors There is a distinc- 
tion in the Act between a ci editor and a 
secured creditor and the purchasers in this 
case do not come within, the expression 
“creditor” as contemplated in see 37 
In my judgment sec 37 does not apply to 
these purchasers. Tlic learned Judge has, 
however, found that the piopeiiies wuc 
worth Its 1,000 and it was not uecessaiv 
to sell them tor Rs k J,()0() and lie observes 
“ Such being the case, 1 decla'ie th.it the 
sale set up was not_a bona fide but a fuui- 
dulent one intended to deleat or delav 
creditors ” He, thereloie, anullcd the 
sales to the extent of the insolvents’ share 
Theie is no direct evidence as to the value 
of the propel ties, and it should be borne 
in mind that these two piopeities along 
with others were subject to the mortgages 
winch were satisfied by the sale, and the 
other properties weie released The, 
brothers ot the insolvents, who had no ob- 
ject in making a fraudulent conveyance, 
joined in the sale by which tbev also lost 
their title to the propel ties Then, the 
evidence shows that the pm chasers were 
not aware at the time of the sale that the 
insolvents were heavily indebted t grid there 
was nothing to show they were not acting 
bond fide. The sale, therefore, cannot, be 
said to be fraudulent The learned Judge 
further holds that the ban was not sold 
and was not intended to be sold. As a 
matter of fact, the ban was ’included in 
the deed of sale for w hich there was con- 
sideration, and the title of all the ven- 


dors passed to the purchasers in both the 
properties by the transaction. Whether 
the put chasers d lowed any of the ven- 
dors to live m the house after the sale 
seems to me immaterial No question has 
been vised ns to the genuineness of the 
mortgage turn.. act lor s It is difficult to 
see how this sale can be impeached on the 
ground that it, was either colourable or 
without consideration because tins ban 
itself was the subject of the mortgages in 
satisfaction of which it was sold I mi, 
thercfoie, •of opinion that the sale can- 
not be impeached as a mere colourable 
transaction On these gimmds, the judg- 
ment? and oideis of the learned Judge 
a\oidi ig the sal * to the extei t of the in- 
terests of the two insolvents \n the pro- 
pci ties should be set aside 4 The Appel- 
lants aie entitled to licovei (heir costs In 
these appeals fion the estate of the in- 
solvents 1 ii Appeal No 305, the hear- 
ing fee is assessed at fpm gold mohurs and, 
m Appeal No. 300, no hearing fee is Al- 
lowed but the Appellants will be entitled 
to lecovei the oilier costs incut red. 

W \LM SLl'W , .1 • -I ag l c. 4 

H. D C I p peal allowed. 

N G. 

CIVIL RBV1SI0NAL JURISDICTION.] 

Rule No. 187 of 1922. 

Jotindra Mohan Pal, 
Decree-holder, 

Richardson, J. Petitioner, 

B. B. Ghose, J. 

1922, Bhola Nath Bbakat 

25, August. and orS) Judgment- 

debtors, Opposite Party. 

Bengal Tenancy Act (VIII of 1885), sec. 170 — 
Decree in form a rent-decree— Attachment of holding 
—Claim a*t< lor Cit'd Procedure Code (Act V of 
1908), Or. Ji, r. 58, ij enterta inable— Question, 
whether deaee tent-decree, or money -decree, if may 
be gone into 

Where leasehold property is 
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in execution of a decree which in form was 
a rent-decree , the Court has jurisdiction 
at the instance of a claimant under Or 
21 , r 5H of the Civil Procedure Code to 
enquire whether the decree was m fad a 
rent-decree , so as to attract the operatic t 
of sec 170 of the Bengal Tenancy Act 

If , m view of the character of the leas* - 
hold property , the Court finds that the 
decree was not a icnt-decrcc , it may pro- 
perly entertain the claim. 

This was a "Rule granted against an 
order of the Munsif, 2nd Court, Howrah, 
dated the 15th March 1922, allowing th 1 
claim bv the Opposite rally under Or. 21 . 
r 58. C. P 0 

The Petitioner, having obtained a <le 
oree for rent against one Abdul Ratif 
attached certain piopeities which lie 
alleged to he the holding m arrears. Th-' 
Opposite Party put m a Haim under Oi 
21 „ r 58 of the ( nil Procedure Code 
alleging that the judgment-debtor had no 
title or possession m the property, that if 
had been purchased bv the predecessor- in - 
title of the Opposite Party mam 
years ago and that they had been 
possessing it ever since, sometimes m 
khas and sometimes bv letting it out 
to tenants, that it was neither agri- 
cultural nor horticultural land and that 
therefore the Bengal Tenancy Act did not 
apply to it The Munsif took evidence 
and held that the holding was not govern- 
ed by the Bengal Tenancy Act; that the 
decree was not a Tent-deoree and that the 
Opposite Party were in possession ad- 
versely to the judgment-debtors, and be 
allowed the claim. 

The Petitioner thereupon moved the 
High Court and obtained this Rt^e. 

Dr. Sarat Chandra Basalt (wit fe Ra$w 
He^endra Nath Chatter jee) iwdibfy Peti- 
^fioner submitted that the decree feeing 


Bhakat, 

Jn terms a decree for rent* sec* 370 of 
the Bengal Tenancy Act applied and ex- 
cluded the operation of Or 21, r, 58 of' 
the Civil Procedure Code. The decree 
being on the face of it a rent-decree, an 
enquiry whether it is a rent-decree or not 
is barred by the provisions of sec. 170 
of the Bengal Tenancv Act Relied on 
1 mnta Lai Bose v Ncmai ('hand Mukho - 
padhaya (1). The order was without 
jurisdiction. 

Babu Naqendja Nath Chose for the 
Opposite Party relied on Sarba Sun - 
dari Dasi v. Harcndra Lai Boy Ghow- 
dhury (2) and Bipra Das Dey v. Raja 
PiOm Bandopadhaya (3) The passage in 
the judgment of Maclean, C J , in Amrita 
Lai Bose v Nemai Chand Mukhopa - 
dhaya Hj has to be read with the ques- 
tion inferred to the Pull Bench Theie, 
there was no question that the decree w f ns 
a rent-decree and the chimanl raised the 
question whether whrl was attached was 
part of the holding or not. Sec. 170 pi^e- 
supposes a deoiee for rent m fact and not 
m town only. The question whether the 
decree is a rent-decree or a money-decree 
lias to be decided one time or another, 
falling or labelling a decree n irent-dccree 
does not make it one. 

Dr. Smrat Chandra Basak in reply — 
The two cases relied on by rav opponent 
were decided without reference to the Pull 
Bench decision. 

The Judgment of the Court was as 
follows : — 

B. B Ghose, J. — This Rttle was ob- 
tained by the decree-holder against the 
order of the Munsif of Howrah, dated the 
15th March 1922, allowing the claim made 

m T„ L. R, 2ft Gal. 882 at p, 885 r 8. 0. 8 0* 

W. N,4f4 fl 1 . B.) <mi% 

rt) 12 0, L. J. 549 < 1830V 

m %$ a, w. esc ami* 
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by the Opposite Party under Or. 21, r, 58, 
(>. IV C., to the property attached by the 
decree-holder in execution of a decree for 
renfr which he had obtained against one 
Abdul Latif for the property in question. 

The ground upon which the judgment 
of the learned Munsif is attacked is tha.t 
it was beyond his jmisdiction to euicr- 
tain the chum having regard to set. 170 
of the Bengal Tenancy Act, as the 
decree he had obtained was lor rent under 
the Bengal Tenancy Act. The claimant 
alleged that tins ptopeiiy was not a 
tenure or holding and that the Bengal 
Tenancy Act was not applicable with re- 
ference to a suit ior lent biought for the 
land The learned Munsif went into 
evidence for the purpose of ascertaining 
whether the land was of such a character 
as to make the provisions of the Bengal 
Tenancy Act applicable His finding is 
to the effect that the provisions of the 
Bengal Tenancy Act do no 4 apply to the 
land m question. 

It is urged on behalt of the Petition*! 
that the deciee being on the face of it. a 
deciee for rent, as it is so described, the 
provisions of the Bengal Tenancy Act 
would be applicable ; and it is not open 
to tlie Court executing the decree to make 
any enquiry as to the nature of the land 
and to decide whether the Bengal Ten- 
ancy Act would apply with regard to the 
decree or not Reliance is placed upon 
the Full Bench case of Amrito Lai Bose 
v. Nernat Gliand Mukhopadhaya (1) in 
support of the contention of . the Peti- 
tioner. In that case, however, the ques- 
tion referred to the Full Bench was 
whether sec. 170 of the Bengal Tenancy 
Act bars the claim to a tenure or holding 
attached in execution of a decree for 
arrears due thereon in all cases, or whe- 

f t 28 CaVS«2t •. r. 5 0, W. % 
474 (F. V) if Ml l 


ther the operation ie confined to claims to 
the tenure or holding and does not extend 
to claims based on the ground that the 
properly claimed does not form part of the 
frenuie oi holding attached The majority 
of the Court held that the section bars a 
claim m all cases where the tenure or hold- 
ing is allached m execution of a decree. 
Tt w.is not decided, noi could it he decided, 
ha\mg icgatd to the reference, whether 
any claim can be entertained where the 
propel tv attached is no( a team e or holding 
although *t he decree > A s in form a decree for 
rent undei the Bengal Tenancy Act. On 
the other hand, it has been held in the case 
of Sarba Samian Dasi v. Ilarendra Lai 
Boy ('howdhury (2) that when the juris- 
diction of a Com l is sought to be exclud- 
ed on the ground that the piopeity attach- 
ed is oi a particular description, it is open 
to the Coin t to ascertain the true nature 
ot the properly Reference may also be 
made to the case mi Bipra Das Dey v. 
Baja Bam Bandopadhaya Id) for the pur- 
pose oi .showing that the Couif executing 
the deciee can go into the question whe- 
ther the decreb was a decree under the 
provisions of the Bengal Tenancy Act so 
as to bring into play the operation of 
sec 170 of the Act and prevent a claim 
being piefencd to the property attached. 
•In that case also the decree was in form 
a deciee tor lent which was obtained for 
two holdings and it was 1 held that a 
claim might be entei tamed with regard 
to the piopertv attached in execution of 
the decree. It therefore appears to us 
that the learned Munsif did not act with- 
out jurisdiction in entertaining the claim. 

The Rule is therefore discharged with 
costs, hearing-fee, five gold mohura. 

Richardson, J. — I agree. 

N. G*. 

21 12 0. T, ,T. Md'Him. 

(8) 13 Oi W. N, 650 (1209s ? 
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[CRIMINAL APPELLATE JURISDICTION.] 
Afp. No. 57ft of 1922. 


Newboold, J. 
Suhbawabdt, J. 
I92J, 

22, February. 


N VOKNDKA OhANDRA 
Dhar, Appellant, 


v. 

The Kinc-Emprrob, 
Respondent. 


*S 'pssitms trial — Xon-e,rami nation m Sessions Cowl 
of witnesm f "era mi nod u\ Committing Magistrate'^ 
Court , effect of —Ahernatteo and inconsistent de- 
fence, if to be disallowed . 


In a sessions irutl seven out of leu wit- 
nesses crammed m the Committing 
Magistrate's Court were not examined, 
nor were they tendered for cross-examina- 
tion Further , the Sessions Judge did 
not allow the pleader oj the accused 
argue an alternative defence which was 
inconsistent with the first defeat c si l 
up by him : 

Held — That it not having been suggest- 
ed that the witnesses withheld were di^- 
eardxd by the Public Prosecutor on tin 
ground that if examined they would n<>t 
tell the truth , the accused was entitled h> 
hare them put in the box for cross-exa- 
mination . Further , the ' Judge erred in 
holdmq that the accused could not set up 
an alternative defence which was incon- 
sistent with the first defence set up by 
htm Although by setting up an incon- 
sistent defence , the defence case becomes 
considerably weaker, there is nothing 
illegal in setting up an alternative and in- 
consistent defence 9 and the accused's 
pleader should have been allowed to arqtic 
the alternative defence before the jury 
These illegal orders were sufficient !o 
vitiate the trial since they were likely lo 
prejudice the accused. 

This was an appeal preferred on the 
15th November 1922 against an oirder of 
the Sessions Judge of Chittagong (Mr. J. 
W. Nelson), dated the 7th November 

1929 , ’ ' " 


The facts will fully appear from the 
judgment. 

Babus Dasarathi Sanyal and Chandra 
Sekhar Sen for the Appellant. 

Mr, On for the Crown. 

The Judgment of the Cogpt was as 
follows . — 

The Appellant in this * \ has been 

(unvoted of kidniioping nor gul from 
the lan ful gur rusl 1 nei mother 
and has been sentenced under sec. d6d, 
1. V. C to thiee months' rigorous im- 
prisonment Sarasibala Dhar, the mother 
of the girl, is the voung widow of one 
Bangui Mohon Dhar. She was living m 
her husband's house with her daughter 
ATukta, a gnl of 0 or 7 years, and the ac- 
cused Nngendia Chandia Dhar, the 
adopted son of Bangui Dlmr’s cousin, a ho 
l>\rd in the same ban . 

The case foi the prosecution was that 
on the iOth Apnl last Nagendra ashed 
Sarasibala to make ovoi to him her orna- 
ments and moveable property and also 
to tiansfei hei husband's immoveable 
ptopeitv lo lmn Sarasibala refused and 
on thus Nagendra assaulted her and drove 
hei away from the house and at the same 
time forcibly detained her daughter 
‘Mukta and did not allow the girl to go 
with her mother The accused set up 
the defence that Sarasibala had been 
guilty of misconduct with one Ramk who 
had been discovered in her room on the 
17th Apnl. Nagendra was then absent 
from home and that when Nagendra re- 
turned oh the 2nd May lie found that 
Sarasibala had gone away leaving her 
daughter behind her. The accused's 
pleader also wished to argue the alterna- 
tive defence that Sarasibala by her mis- 
conduct had forfeited her right to the 
guardianship of her daughter and that he 
as karta of a Hindu family was the legal 
guardian, or at any rate he acted in good 



Vofc. XXVtt.l THE CALGOm WEEKLY NOTES. 8*1 


Narendra Chandra Dhar v. The Kino 

faith in keeping the girl away from her 
mother. The case was tried before the 
Sessions Judge of Chittagong and a jury 
who unanimously found the accused 
fuilty. 

We find that this appeal must succeed 
on two grounds. The first is that ten 
witnesses were examined before the Com- 
mitting Magistrate on behalf of the pro- 
secution. Of these seven were not t,xa- 
mined in the Sessions Court, nor were 
they tendered for cnoss-examination al- 
though an application was made on behalf 
of the accused that this should be allow- 
ed. It is not suggested that these wit- 
nesses were discarded by the Public Pro- 
secutor on the ground that if examined 
they would not tell the truth and the 
accused was entitled to have them put in 
the box for cross-examination. Further, 
the learned Sessions Judge has erred in 
holding that the accused could not set up 
an alternative defence which was incon- 
sistent with the first defence set up by 
him. By setting up an inconsistent de- 
fence there can be no doubt that the case 
for the accused becomes considerably 
weaker than if he settled in his best line 
of defence and set up that defence only. 
But there is nothing illegal in setting up 
an alternative and inconsistent defence 
and the accused’s pleader should have 
been allowed to argue the alternative de- 
fence before the jury. 

We hold that these illegal orders passed 
by the learned Sessions Judge were suffi- 
cient to vitiate the trial since they were 
likely to have prejudiced the accused and 
we must therefore set aside the convic- 
tion and sentence passed on the Appel- 
lant. On examination of the evidence we 
do not think it necessary that the accused 
should be retried. It appears to us that 
the offence, if any, committed by the ac- 
cused was of a technical nature for whiefc 


-Emperor. 

the period of imprisonment he has already 
undeigone is a sufficient punishment. 
The main dispute between the parties is 
one that can be better settled in the Civil 
Court than by a criminal prosecution for 
kidnapping We accordingly Bet asids 
the conviction and sentence passed on ths 
accused and acquit him of the charge of 
kidnapping. We direct that he be dis- 
charged from his bail bond. 

J- N R. Appeal allowed. 

[CRIMINAL APPELLATE JURISDICTION.] 
Apps. Nos. 646 and 619 or 1922 

AND 

Govt. Arp. No. 1 or 19*3. 

S.HMRSOH, C. J. P ' E ' B'LUMHMW .nd 

Ri 0 b.kdbok, J. ' ApP'UmI., 

1923 , „ „ ** 

n. M H. P. BUkCKBt RK. 

3I ' “V Respondent. 

Indian Penal Code (Act XL V of I860), secs. 
1Z0B, l t 20 and 511 — Conspiracy , charge of— Differ- 
ent ovett cuts from nhich one general conspiracy 
could be infen ed— Charge not clearly expressed but 
understood , not bad , where no prejudice — Cheating , 
charge of— Pei son i nduced to part with property, 
to be specified— Omission, effect of— Prejudice — 
Success*!'? p/esentation of fraudulent bills and pay- 
ment of same by cme cheque - Offence, if one or 
several— Evidence insufficient to prove cheating , but 
sufficient to prove attempt to cheat and sufficient 
to support general charge of conspiracy — Crim- 
inal 9 Procedure Code (Act V of 1898), sec $87— 
Presentation of bills to be checked, if amounts to 
fraudulent representation, when bills contain false 
statements - Delay m Inal not caused by accused— 
Matter f oi consideration , in passing sentence 

The accused were charged with 
having conspired to cheat the Govern - 
ment of India of large sums of money in 
respect of the supply of linseed oil, turpen • 
tine, and water-soluble oil, etc., . . . 

“ and thereby committed an offence 
punishable under secs . 120B and 420 
of the Indian Penal Code /’ and it % Ms 
Urged in defence that the charge contained 

104 
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allegations amounting to charges of thiec 
different conspiracies and was conse- 
quently bad * 

Held — That the charge , though not 
clearly worded , , was capable of the mean- 
ing placed upon it by the prosecution , 
viz?., as alleging one general conspiracy 
to commit an offence or offences under 
sec 420 of ihc Penal Code , the time 
transactions mentioned constituting 
overt acts, from which the eonspuanj 
might be inferred , and as it appeared that 
the accused also understood the charge 
in the same sense , the objection teas not 
fatal. 

That the fact that the three franco - 
dons were independent and occurred on 
different dates and that between those 
dates intervened many other transactions 
between the accused and the Government 
of India which were not proved to be 
fraudulent or dishonest was not nn (ins- 
istent with the Existence of one general 
conspiracy 

A second charge against the aaust d 
was that they had between the 2(dh 
August 1918 and 10th December 1918 
cheated the Government of India by 
f dishonestly inducing them to dchvit a 
cheque ior Us . 59,205, the property of the 
Government of India , in payment of five 
fraudulent bills for linseed oil and ihhfhy 
committed an offence punishable umbr 
sec. 420 of the Penal Code . 

Held— That the charge should have 
contained an allegation of the person or 
persons deceived and*tnducc4 to issue the 
cheque, but the omission was not a total 
defect m the charge when it did not 
mislead the accused and there was no 
failure of justice bjj reason of it * 

That the fact that the five hills were 
* presented at different dat$s make 

them matters for five sepamte offaMees , in- 
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as much as an offence under sec* 420 of the 
Penal Code in relation to any of them 
would not be complete until the cheque 
teas issued, and one cheque having b?cn 
obtained through the inducement of the 
said fue fraudulent bills there was one 
offence only and not five offences of cheat - 
mg. 

Held further — Thai though the prose- 
cution had failed to prove inter aha that 
any official of the Government of India 
was deceived by reason of the fraudulent 
representations contained, m the bills, and 
therefore an offence under sec. 420 of the 
Penal Code teas not established , the evi- 
dence produced in support of the charge 
was sufficient to support a charge of an 
attempt or attempts on the part of the ac- 
cused to cc mnut the said offence. 

The offence of attempt to cheat was 
complete as soon as each of the bills was 
piesented , and , under sec. 237 of the Cri- 
minal Procedure Code , the accused could 
be convicted of the attempt though not 
c harqcd therewith 

Held further — That the evidence in re- 
sfied of the charge was , in any event , 
material on the question of conspiracy 
alleged in the first charge. 

The presentation of the said fraudu- 
lent bills was not the less dishonest be- 
cause the accused expected them to be 
cheeked by the Government before being 
passed and the fad that they were 
<heckid and passed would not make the 
representation innocent. 

The interruption in the trial due to the 
Magistrate having been deputed during 
the course of the hearing to other work 
and delays for which the accused .were 
not wholly responsible M commented upon. 
The strain, anxiety and mental suffering p 
which the accused miist in comegumce 
have been subjected during an unnsmliy 
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protracted* trial were matters to be legiti- 
mately taken into consideration m pass- 
ing sentence , 

This was an appeal preferred against 
the order passed by I) Sw inhoe, Esq., 
Chief Presidency Magistrate, (Calcutta, 
dated the 28tli ot November 1022 
The facts of the case and the arguments 
^ ill appear sufficiently from the judg- 
ment. 

Mr R C Chatterji and Rabu Satmdra 
Nath Mnhhcrjec for the • Appellant in 
Appeal No 046 of 1022 
Rabus Manmalha Nath Muhherjee and 
Rir Rhusan Dutt for the Appellant in 
Appeal No. 649 of 1922 

The Advocate-General , Mr. J , 
Cornell, Mr. N. 0 Sen and Rabu llomoni 
Mohan Banner jee for the Crown in Gov- 
ernment Appeal No. 1 of 1923 

The Advocate-General, Mi J Cornell, 
Mr. N. C. Sen and Rabu Homoni Mohan 
Rannerjec for the Crown in Appeals Nos 
646 and 649 of 1922 
Mr. Arabrnda Ray, Babus Satmdra 
Nath Mukherjce and Sant os h Kumar I* a l 
for the Respondent in Government Ap- 
peal No, 1 of 1923. 

The Judgment of the Court was as 
follow s : — 

Nos. 646 and 649 of 192-2 are appeals 
by Billinghurst and Michael against con- 
viction by the Chief Presidency Magistrate 
who found them guilty on each of the two 
charges and sentenced them to one year’s 
imprisonment. Blackburn and Stoddart 
were charged with the same offences but 
were acquitted by the Magistrate, 

The first charge is as follows : — “ That 
ym, Stoddart, H. P. Blackburn, P. E. 
BiHkighuret, and P. H- Michael, during 
the ^rbd from June 1918 to July 1919* 
fe Ctfkotta* conspired w&h - each other 
and With, C. 8, Waite end otim p&rsdh# 


unknow n to commit an offence punish- 
able under sec 420, Indian Penal Code* 
to wit, to cheat the Government of India 
of large sums ot money in respect of the 
supplv ot linseed oil, turpentine, and 
water-soluble oil by Messrs. Spalding & 
Co. , to the Munitions Board, Calcutta, 
and \ou theiehv committed an offence 
punishable under sees. 120B and 420* 
Indian Penal Code, and within the cog* 
nizance of rn\ Comt 

Objection was taken by learned Counsel 
on behalf ot Billinghurst to the first 
charge on the ground that it contained 
allegations amounting to charges of three 
diffeient conspiracies and that consequently 
it was a bad charge 

The learned Advocate-General admitted 
that the fiifct change might have been 
framed in a bettei and clearer manney, 
but he contended that it was intended to 
allege one general conspiracy to commit 
an offence or offences under sec. 420 of 
the Indian Penal Code by cheating the 
Government of India of large sums of 
money and that the transactions m lmseed 
oil, turpentine, and water-soluble oil were 
overt acts from which the conspiracy 
ought be infcired. 

It is clear from the judgment, of the 
Learned Magistrate that thiB was ex- 
plained to the Counsel, who appeared for 
the accused at different periods of the 
trial. The petition of Billinghurst, dated 
the 31st August 192J, para. 38, stated as 
follow s * — “ That the charge against your 
Petitioner is one of conspiracy to cheat and 
three overt acts are alleged in proof of 
that conspiracy — (1) in case of an order 
for, linseed oil your Petitioner supplied 
short measure; (2) in case of turpentine 
the price charged was excessive and that 
- your Petitioner had not the quantity of 
4*jrpentine required in stock whifeci** 
.;::^^ntmg that they had ; ,(&) ip ease of ^ 
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order for water-soluble oil the price was 
excessive and the quality was not up to 
sample. No money was paid in respect 
of tliis and is put forward as a case of an 
attempt to cheat ’’ 

The petition of all the accused, dated 
the 8th December 19*21, para. 20, was a*- 
follows* — “That in so far as the tiist 
count of the charges is concerned \oiu 
Petitioners have been ad\ised and beg ,<> 
submit that legal d being had to the 
nature of the charge, which is one ol a 
geneial conspiracy entered into by tin 
said Mr C S Waite and your Petitioned 
to cheat the Government of India dining 
the period of one year from .Time 1918 
to July 1919, of large sums of money, 
and to the unpoitanee and magnitude ol 
the same in which the Crown has engaged 
the services of the learned Advocate- 
General of Bengal from its very incep- 
tion, it is desirable that the case shou'd 
be tried by a Jury ” 

It is clear, therefore, that the accused 
fully understood the nntuie of the clung.* 
In our judgment the first charge is cap- 
able of the meaning wlneh was placed 
upon it by the prosecution and which e\ ei y 
one connected with the trial throughly 
understood and consequently the obiection 
raised by the learned Counsel canney ho 
sustained. 

The next objection to the first chat go 
was taken both by the learned Counsel 
appearing for Billinghurst and the learned 
Vakil appearing for Michael. 

It was urged that,* assuming the fint 
charge to he a charge of one general con- 
spiracy, the prosecution had not proved 
it, but that if they hr.d proved any con- 
spiracy at all, they had proved three con- 
spiracies, and consequently the first 
charge must fail 

This objection must depend apon the 
evidence and the inference to be drawn 


from the proved facts, and we- will state 
our conclusion on this point after deal- 
ing with the facts of the case. 

Another objection was taken bv the 
learned Vakil that the charge alleged a 
conspiracy to commit an offence punish- 
able under .sec 420 of the Indian Penal 
Gode, to wit, to cheat the Government of 
India of large sums of money in respect 
of the lne-eed oil, turpentine, and water- 
soluble oil 

Tt was iuge°d that in ordei to substan- 
tiate this charge it must he proved that 
there was an agreement to commit the 
offence of cheating undei sec 420, Indian 
Penal Code, in lespect of each of the 
tluee liansaetions , that the facts pioved 
in respect of the turjientine and water- 
soluble oil oases did not constitute cheat- 
ing within the meaning of that section 
In other words, that it was not proved 
that what the alleged conspirators inten- 
ded was cheating within the meaning of 
the above-mentioned sec 420, Tndun 
Penal Code 

On behalf of the prosecution it was 
argued that it had been proved that such 
ot the tiansuct ions, alleged as overt acts, 
it completed, would have constituted an 
offence under sec. 420 of the Indian Penal 
Code 

But it was further argued by tbo learned 
Advocate-General that in order to sustain 
the first charge, it was not necessary to 
prove that each, or indeed any of the 
above-mentioned transactions, if comple- 
ted, would have constituted an offence 
under section 420, but that it would be 
sufficient if the facts which had been 
proved and materials which had been 
placed before the Court showed that there 
was a criminal conspiracy between Waite 
and the two Appellants to commit an 
offence or offences under sec. 420, Indian 
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Penal Code, by cheating the Government 
of India of large sums of money. 

There is no doubt that as regards the 
first charge the gist of the alleged offence, 
viz., a criminal conspiracy fo commit an 
offence or offences under sec 420, Indian 
Penal Code, lies in the agiecment or com- 
mon intention of Waite and the two Ap- 
pellants, and in mu judgment, the question 
whether such an agreement or common 
intention existed. ]*> a matter of inference 
to be deduced from [be facts of the case 
and the acts of the parties which ha\e 
* been proved m owdence, and which aie 
alleged to ha\e been done by them in 
pursuance of such agreement oi common 
intention 

It is neeessaiv, tbeiefoie, to examine 
the facts of the case winch are relied upon 
by the prosecution, and the explanations 
and defences put forward by the two Ap- 
pellants Respectively 

We do not think it necessan to deal 
in detail with the numeious documents 
which ha\e been referred to in tins case. 
This has been done at great lengtfi b> tlic 
learned Magistrate wiio tried the case, 
and our attention has been drawn to them 
many times during the hearing ol the ap- 
peal by the learned Counsel and the lear- 
ned Vakil, who appealed for the Appel- 
lants, and the learned Advocate-General 
on behalt of the Crown 

On the 2nd November 1917, Waite was 
appointed Deputy Controller of Im>]>eo- 
tion in connection with tli£ Munitions 
Board at Calcutta 

His duties were to assist the Controller 
<jf Munitions at Calcutta, to apply an in- 
dependent check on the quality of stores 
and materials procured under the Muni- 
tions Board’s orders for various intending 
officers and to scrutinize and advise on the 
suitability of rates paid for them. , , . 

On the 2nd May 1918, in addition to ihe 


WKEKUT NOTES, 825 


other duties lie was appointed purchas- 
*ug officer as regards oils and manufac- 
tured metals. In such capacity it was his 
dutv, on mviung an indent from the 
Inffiin Munitions Hoard, Simla, to pur- 
f base the material^ icquiied • It was Ins 
dut\ to get the matenals at the cheapest 
Mtt' possible, as long as they were in uc- 
coRlanee with the indent or specification, 
ll Inins asked too high a price it was open 
to Waite to ask the Control lei to com* 
iihindeQ! the muteiials, the pi ice to bo set- 
thd lutei b\ aibitiation 

W aite went on leave on 23rd Januaiy 
1919, and his semen undetr the Muni- 
tions Boa id terminated on or about 23rd 
Hebiuan 1919 

Miehael \uo alleged to be a broker, 
b roni the ewdenee it appears that he was 
on intimate teiuis with W r aite ; he was 
iiec/uentlv, almost daily, m Waite’s 
office, and sometimes was seen at Waite’s 
house It was ^fichael who negotiated 
the business with which this case is con- 
cerned, all the orders from the Munitions 
Board hating passed through Michael, 
lie was also frequently in the office of 
Messrs Spalding & Co , and he was 
laigely inteiested in the tiansactions 
which took |)lace between the* Munitions 
Board and Spalding & Co. 

The total talue of the orders given to 
Spalding & Co was a little less than three 
lakhs and Michael’s bills, according to bis 
own statement, foi excess rates and com- 
mission, amounted to no less than 
Rs 49,777 *\Ve are satisfied on the evi- 
dence that in the transactions in question 
the position of Michael cannot foe correctly 
described as that of a mere broker* The 
part taken by him in the various transac- 
tions will be dealt with when they ate 
separately considered. 

Billinghurst was a member and head 
of the firm of Messrs. Spalding & Co., 
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and it was through the instrumentality of 
Michael that the firm obtained orders to 
the extent of about Bs 3 lakhs from the 
Munitions Board, which orders were given 
by Waite. 

The first* order in point of date was 
given to Spalding & Co , on the 15tW June 
10 IS, for GOO gallons ot raw linseed oil 
and 1,000 gallons of double boiled linseed 
oil On the dav pnoi to that, viz , on the 
11th dune 191S, an agreement was en- 
tered into between Spalding & Vo and 
Michael to the following effect — 
better, dated llth June Vdltf, from 
Messrs. Spaldintj t( Co to Mi Michael. t 

“ Dear Sir, 

“ We confirm the airangements made 
with von to-day and agreed upon, whereby 
we appoint you exclusively to represent 
us for the sale of boiled and iaw linseed 
oils for which we have the sole selling 
rights, and also for the sile of varnishes 
and hitluilithic paints manufactured bv 
us and for any other paints, varnishes, 
and oils that we may be interested in 
hereafter upon the following terms : — 

“ 1 That we igue to pav you a com- 
mission of 1 per cent, on orders for lin- 
seed oils on prices as per list handed you. 

“ 2 We agree to pay you a commission 
of i\ (two and a halt) per cent, on all 
orders for varnishes and bithuhthie paimB 
on prices as per list handed you. That 
we agree to pav you the above commist- 
sions on all repeat orders for linseed oils, 
varnishes, and paints directly or indirectly 
received by us, 

“3. That we further agree to pay you 
in addition to the commissions as stated 
above on linseed oils, varnishes,, and 
bithuhthie paints any extra amount you 
may fix with the buyer and consumers oo 
the prices quoted you by us as per ' 

" i, That all orders to be secured in * 


name of the firm of Messrs Spalding ft 

Co 

” 5 That the agreement stands good 
fm a period of 12 months from date pro- 
vided we get reasonable orders. 

“6 In the event should vou be unable 
to secure orders owing to illness or anv 
othei unforeseen circumstances, this agree- 
ment becomes null and void, but vou shall 
continue to receive vour commission and 
excess puces on all repeat orders 

‘I Yours faithfully, 

“ $l*ALOTN() & Co.” 

Tt was urged on behalf of the prosecu-* 
lion that there was no evidence to show 
that Messrs Spalding & Co had anv solo 
selling rights* in respect of any linseed 
oils, and it was to be noted tint the agree- 
ment icfencd not only to linseed oils but 
jbo to anv other painty varnishes, and 
oik that Spalding & Co might thereafter 
he interested in 

It is not unreasonable to infer from this, 
ws was urged by the prosecution, that 
Michael must have been m communica- 
tion with Waite before the date of the 
ag i cement, inasmuch as on the 15th June 
1918, in addition to the two orders already 
mentioned, Messrs Spalding & Co. ob- 
tained orders from the Munitions Board 
rl’or 50 gallons raw linseed oil, 80 gallons 
double boiled linseed oil, and 600 gallons 
Copal varnish. 

On the 17th June 19J8, Waite received 
«n indent, dated the 12th June 1918, from 
the Indian Munitions Board, Simla, fofc 
1 >() tons of oil, linseed, genuine boiled. 
It was marked “ Very urgent.” The oil 
was to he shipped to the Deputy Controller, 
Transit for Munitions Board, Bombay, 
On the 20th June 1918, Waite gave an 
order for 50 tons of the oil to Me*fers. 
Kpalding & Co., at thd rate of Rft* 8-1MJ 
per gallon and with a note in °tMk'^P40 
gallons, * * « * . ■ ’ * 
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A suggestion appaiently was made on 
behalf of the defence in the tiial Court 
that the words “in cask of 40 gallons'’ 
were not in the order when it was sent to 
Bpalding & Co., and that they had been 
added after the documents were seized by 
the police in order to supi>ort the case for 
the prosecution. 

The evidence of J. N Bhattachar|cc, in 
our judgment, shows that the suggestion 
is without foundation, and that the words 
were placed on the ordei bv him at the 
time the oulei was given and m conse- 
quence of the note appealing on Ex 4: l. 

On the 27th June 1918, a further oidei 
of 100 tons of linseed oil was given bv 
Waite to jMckhis. Spalding & Co at the 
same rate, Rs, ft- J 2-0 pci gallon 

Mcssis. Spalding & Co. had to pin chase 
the oil m older to comply with these two 
orders. They got six consignments of oil 
from the fimi of Mohin & Co ranging fiom 
the 2nd July 1918 to Pith July 1918. 
The remainder of the oil was purchased 
from Mcssis Bn la Brothers, the deliveries 
ranging from 4th. July 1918 to 5th Sep- 
tember 1918. Spalding & Co *paid for 
the oil purchased by them at a rate less 
than Rs. 3-12-0, viz., at about Rs 3-8-0 
or IPs. 3-8-9. 

The net amount of oil received by 
Spalding & Co., and paid foi bv Spalding^ 
& Co. was 32,038 gallons or 32,029, it is 
not quite clear winch is the correct figme. 
The oil was delivered in casks by Mohin 
& Co., and Bala Brotheis direct- to the 
railway in Calcutta for transit to Bombay. 

Spalding & Co. piesented bills to the 
Munitions Board m Calcutta in respect of 
oil for 39,975 gallons. In other 
words, taking the measure of about 9 
lbs. to the gallon, which was the rate at 
which Spalding & Co. purchased from 
Mohin & Co., and Birla Bremers, Wiey 
charged the Munitions Board for pibopt 


7,937 gj lions of oil more than they pur- 
chased fiom Mohm & Co., and Birla 
Brotheis It is to be noted that this extra 
charge was made in respect of the identi- 
cal casks of oil delivered by Spalding «% 
Co.’s sellers to the Railway in Calcutta 
foi tiansit to Bombay 

The prosecution case is that Spalding 
& Co took the gross weight of the e-asks 
and the oil, l educed such gross weight to 
lbs , and then divided the total number 
of lbs by 9, and tbeieby ascertained the 
nunibeK of gallons The prosecution 
urged that by so doing Spalding & Co 
Hero charging the Munitions Board for 
7,937 gallons of oil which they had not 
delivered, and that such additional weight 
was represented by the weight of the casks 
for winch Spalding & Co charged, as if 
it weie oil 

It was pointed out by the prosecution 
that j] the giosr, weight of the various 
consignments is divided bv 9, the resultant 
in gallons is the same as the number of 
gallons clmiged for by Spalding & Co. in 
their hills with a variation of a fraction in 
from© instances 

The defence of Billinghurst in this le- 
spect is that Messrs Spalding & Co. did 
not charge for the weight of the casks at 
the price of oil It was stated that the 
number of gallons in each bill presented 
by Spalding & Co was ascertained by 
taking tiie gallon to represent 7] lbs. and 
not 9 lbs oi thereabouts It was con- 
tended that tins measure was known in 
Calcutta, and that although Spalding & 
Co bought the oil at the rate of about 
9 lbs to the gallon, they were entitled to 
sell at the rate of 7J lbs, to the gallon, es- 
pecially as Spalding & Co. were to take 
the tisk of the oil in transit to Bombay. 

In support of BiliinghursCs case ki this 
respect some documents which bava been 
called EEEE were put in on behalf of 
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Billinghurst at the tnal for tile purpose 
of showing how the number of gallons 
charged for was ascertained. The docu- 
ments we're put in cross-examination by the 
learned Counsel for Billinghnrst to a wit- 
ness Ashutosh Dutt, who had been an ac- 
countant in the firm of Messrs. Spalding 
& Co. They were not found by the police 
when the search for documents w'as made 
at Spalding & Co.’s premises. 

It appeared from Dutt’s evidence tint 
when Spalding & Co. were purchasing oil 
from Mohin & Co , and Birla Brotlieis, 
one of Spalding & Co.’s sircars used to be 
present at the weighing. He used to 
bring tbo difference of the tare w eight on 
blips of paper and befoie bills were made 
out calculations used, to be made on sheets 
of papei The slips were alleged to re- 
present the actual weight of the casks be- 
fore they wore filled with oil, and the 
calculations were alleged to have been 
made in the handwriting of a ladv typist 
Neither the si rear noi the t\ pist was called 
as a witness bv the defence Ashutosh 
Dutt, however, said he had no doubt that 
the slips were brought to him by the sircar 
and he knew the liandwnting of the lady 
typist. 

The learned Magistrate came to the 
conclusion that the documents marked 
EEEE were not genuine and wore fabri- 
cated for the purpose of the defence. He 
gave his reasons m full and we need not 
repeat them here. 

The evidence of the witness Ashutosh 
Dutt was described as untrustworthy both 
by tho learned Advocate-General arid by 
the learned Vakil for Michael and in our 
judgment there are some valfld reasons 
for that conclusion, 

Mohin & Co.’s bills were not produced 
but Messrs. Birla Brothers in delivering 
the accounts to Spalding & Co. , deducted 
the tare weight of the casks, the- tare 
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weight being given on each bill. Spald- 
ing & Co accepted these tare weights 
as correct. Yet it is to be noticed that in 
the calculations and documents known ns 
loo EEEE, Spalding & Co allowed for 
the tare weight of the casks in every in- 
stance less than the tare weights given 
by Birla Brothers Birla Brothers’ tare 
weights were amved at by weighing the 
casks before they were filled with oil, and 
it is not reasonable to suppose that they 
would Allow Spalding & Co more than 
i he actual tare weigh t . It, jg i therefore, 
'•ui prising to find that in the calculations 
K b I\ h , Spalding & Co give the tare 
weights in all cases as less than those 
given bv Birla Brothers If this matter 
had been an honest and straightforward 
u<iiis"otion and it Bilhnghurst honestly 
thought they were entitled to charge the 
Munitions Boa id at tlir late of 7£ lbs. 
pet gallon instead of about 9 lbs per gallon, 
wo are at a loss to understand whv Spald- 
ing & Co did not take not weights of oil 
given by Bn la Brothers amved at after 
llie deduction of the tare weights and 
iliv ale tlic net weight by 7J in order to 
obtain the number of gallons. 

If the matter was an oidinary business 
transaction, there does not seem to have 
been any good or valid reason or necessity 
•for the elaborate calculations contained in 
the Exs EEEE. But apait fiom this, we 
ue of opinion that these documents con- 
tain in themselves evidence (as was poin- 
ted out by the learned Advocate-General) 

" B'ch goes Jlo show that they were not 
genuine documents. 

We, therefore, come to the conclusion 
that they were made for the purpose of the 
ilefeuce in this case. 

In this connection it is necessary to 
notice an argument put forward by' the 
learned Counsel for Billinghurst; he 
argued that if we come to the conclusion 
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that the Exs. EEEE were not genuine 
documents, the Court should still hold on 
the evidence that Billmghurst was not 
aware of the oxtra number of gallons 
charged for, and was innocent of any mis- 
representation. 

It is difficult to follow the argument ; 
for if Billmghurst was m fact innocent of 
any misrepresentation, as alleged, we do 
not rpderstand why it was thought necee- 
Baryjlo put forward documents which were 
noW genuine, to support the method 
u»n which, it was alleged", the bills weie 
made out 

In our judgment the reason alleged for 
Spalding <fc Co selling at the late of 7J 
lbs. to the gallon, when they bought at 
the rate of about 9 lbs. to the gallon , viz , 
that Spalding & Co weie to take the risk 
of transit to Bombay, has no substance in 
it. 

The 23 bills in respect of the supply of 
Unseed oil were signed in the name of 
Spalding & Co. by Billmghurst and weie 
submitted by Spalding & Co to Waite. 
The first twelve bills were sent direct by 
Waite to the Deputy Controller of War 
Accounts (Munitions Branch), Simla, the 
(rtemainder werei forwarded by Waite to 
Simla through the Deputy Controller of 
War Accounts (Munitions Branch), Cal- 
cutta. 

Inasmuch as the order for the linseed 
was placed before the 1st August 1918, 
these bills were passed on by the Deputy 
Controller, War Accounts, Calcutta, 
without any audit or check in accordance 
with the practice then prevailing as to 
order* placed before August 1918. 

In the office of the Deputy Controller 

of War Accounts, Simla, the audit officers 
passed, the bills, the evidence of J. P. Dutt 
being that hie only concern was to see that 
the bills were duly countersigned by the 
purchasing officer, who in this case was 


Waite, and that they were arithmetically 
correct. 

The audit officers being thus satisfied 
endorsed the bills and passed the amounts 
of the bills and another officer relying on 
the audit officer’s endorsement, drew 
cheques for the bills The bills were paid 
before the duplicate hills w r ero received 
from Bombay. 

It wag urged on behalf of the Appel- 
lants that the autkonties at Bombay must 
have realized that the casks contained 
about 50 gallons each, according to the 
bills, which showed that the gallon must 
have been taken to be 7^ lbs and that they 
accepted these as a correct rate. 

We are not prepared to accept this sug- 
gestion. The evidence shows that the 
Bombay authorities did not check the con- 
tents of the barrels, ndr did they weigh 
them, unless there was something out of 
the ordinary, such as bad leakage 

* Ordinarily the bairels w T ere not weighed 
before being put into the ship, if there 
was no leakage 

If there was a leakage they checked the 
portion of the consignment in which the 
leakage omnred and in respect of the 

# leakage only the weight. 

The goods were checked as regards 
numbelr of packages with the railway re- 
ceipts and vouchers In view of this evi- 
dence, it is not possible to hold that the 
authorities at Bombay accepted the weight 
of the oil as correct. 

There are tw<\ entries m Spalding & 
Co.’s journal showing how the profits 
made in respect of the 23 bills for linseed 
oil were dealt wuth 

The first entry under date 29th October 
was cancelled and another entry under the 
«ame date appears on a subsequent p^ge 
aftetr another entry dated 13th November. 
The second entry contains the words 

104 
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" being 23 bills made out by Mr 
Michael ” and now considered as part 
of profits” which were not in the firsts 
entry. 

Ashutosh Butt said hi Ins evidence that 
both entries were made by him and that 
the second entry [Ex 85 (3)] w r as made 
by him because Michael asked him to 
write the entry. 

Michael now disputes this * but he does 
not seem to have disputed it at the trial 

We do not understand, however, whv 
Michael should be anxious to have it noted 
in the journal of Spalding & Co , that he 
had made out the bills. 


The entry “ now considered as p&rt of 
profit s ’ 9 is applied to the “difference re- 
alized on excess measurement ” and it is 
relied upon as supporting Michael's case 
that he w as not aware of the excess mea- 
surement being, made by Messrs. Spalding 
& Co. until after the hills were sent to 
Waite by Spalding^ Co., and that when 
he did ascertain this he claimed half the 
difference realized by reason of the excess 
measurement 

The entry is to tins effect * — 

[Ex. 85 (3) — Entry m Ex. 65.1 
Entiv in Spalding's Journal, p 29 
Journal Entries 1918. 



Rs 

A 

p 

October 2flth — 




Stock purchase account Dr. 24 

To P. II Michael commission account 84 

10,958 

1 

10* 

For statement of lmsoed oil supplied to Indian Munitions Board ns 




per hills Nos 106 to 117, 124, 126 and 129 to 137 being 23 lulls 
made out by Mr. Michael for as under — 




T of il amount billed on 39,976 j 7 / gallons 

1,49,908 

7 

0 

Total paid ioi purchasing ?<2,029| gallons 

Hence difference realised on excess measmunent between 3°, 976,^ 

1,19,240 

2 

3 

and 32,023} gallons now considered as pait oP piolils as per his 
ttaleuicnt, dated 1st October 1918 

36,608 

4 

9 

.Less amount of excess iat.es ciedited ns pei lus statement 8 , dated 




9th October 1918, up to J?tli September 1918, arid B 137 

8,673 

0 

3 

Amount of commission on same 

1,689 

O 

9 

ThiB is the total amount for commission and idles 

10,202 

1 

0 

Then leaves a balftnoe of •« 

Lew amount payable to him as arranged as per lus statement, dated 

20,406 

3 

9 

flth Octobei 1918 ... 

4,600 

0 

0 


Rs. 2I,Q00 

3* 

9 

Half of which is to be his share now transferred to his credit as p* r 



lus statement, dated 9th October 1918 

10,963 

1 

ioi 

October 29th — 



fitook purchase account Dr. 24 • .. .... 

To P. II Michael commission account 84 

4,500 

0 

0 


For amount 11b 4,500 debited to former account m order to adjust 
the latter account aa per particulars given m Mr. Michael's •state- 
ment, dated flth October 1918, 


Be. a. r 
10,953 1 10J 


4,500 0 0 


These entries show that in respect <«f 
the linseed oil transaction Michael was 
either paid or credited with Rs. 8,073-0-3 
m respect of the extra price which he ob- 
tained from the Munitions Board. 

He obtained Rs. 1 ,589-0-9 fpr commis- 
sion, Rs. 4,600 as per his statement of 
9th October 19X8, and Rs. 10,968-1-101, 


\\ hich represented hw half share of the 
difference realized by (reason of excess 
measurement or a total of about 
Rs. 26,715. 

The statement of 9th October 1918, 
referred to, has not been produced aM ho 
explanation has been given in rSspect of 
what the Rs, 4,600 was recognised 6a pay- 
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able to bim. Spalding & Co. received 
in respect of these transactions a commis- 
sion from the sellers of the oil and half 
the excess profits realized in respect of. 
the -excess measurement. 

Michael gave a receipt on the 6th Sep- 
tember 1918, to Spalding & Co. foi 
Ks. 10,000, being payment in pait, viz., 
about 75 per cent of lus share of the ex- 
cess profit as arranged on linseed oil sup- 
plied to the Indian Munitions Board ex- 
clusive of the excess rate of three annas 
three pies per gallon and commission of 
one per cent, due and payable to him. 

It was pointed out on behalf of the pro- 
secution that this receipt of 6th September 
1918, was given at oi about the time of 
the last delivery of linseed oil m respect 
of the 150 tons and a considerable time 
before the Government of India made the 
final payment and that Michael then knew 
how much he was entitled to m respect 
of the excess profits by reason of the diflci- 
enco in measurement, inasmuch as, on the 
figures being ascertained, it ap]>cars that 
Ks 10,000 was only Ks. 1 13 less than 75 
per cent of Michael's share 

Another receipt, dated the 19th Decem- 
ber 3918, for Ks. 2,500 was given by 
Michael to Spalding & Go., being furthei 
payment on account of certain bills for 
commission, difference in rates, and divi- 
sion of excess * profits on double boiled 
linseed cal as per statement, and this was 
debited to his account and paid by cheque. 

T?his transaction, even when considered 
by itself, is an extraordinary one and hav- 
ing regard to the above-mentioned facts, 
it is not possible to accept the suggestion 
put €otward by Michael that he was a 
mere broker, and that the sums which ho 
received were in respect of the services 
which be rendered as broker. 

.. It ia true that Ashutosh Dutt said that 
he posted tbe&e entries* to the credit of 


Michael's * " Commission Account * 
which apparently is correct, inasmuch as 
the account to which these sums were 
credited was called “ Commission Ac- 
count/’ 

In this case, however, the name under 
which the account was carried, conveys 
little induction oi the real character of 
the transaction. 

The question inevitably arises why 
Spalding & Co. were willing to pay such 
largo sums to Michael m icspect of the 
transaction •of linseed oil. No broker in 
the ordinary sense could possibly be en- 
titled to such i enumeration he received 
1 pc'r cent commission, but ovei and above 
that 'commission lie was allowed to receive 
the sum lealized !>} the difference between 
the pr.ee quoted by Spilding & Co and 
the price paid by the Munitions Board 
for the c i L and half the excess profits re- 
alized b\ the difference m nmasmement 
In addition to these swims, the amount of 
Rs. 4,500, in respect of which no expla- 
nation is iojthcoimng, was either paid or 
credited to him The allegation of the 
prosecution is tlmt this can onl> he ex- 
plained bv the fad that [Michael was as 
much a principal as BilUngluust. 

• Tlio prosecution further |M>mt to the 
fact that Michael took part in the correction 
of *801110 of the bills which were initialled 
by lnm, that lie va-s constantly in Spald- 
ing & Co \s office, and that m other 
transactions lie had taken an active paid; 
in Spalding & Co ’s business, as for in- 
stance, the watei soluble oil case in which 
Michael had arranged with Grandagc, 
Moir & Co. for the supply of 50 gallons of 
water-soluble oil to Spalding & Co. 

We axe satisfied that Michael was not 
a mere broker but that he was acting with 
Billing liurst and that he knew as much as, 
if not more, than BiUmghurst as to the 
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details and nature of the transaction in 
linseed oil. 

There was no evidence of any of the 
money received by Michael in respect ot 
this linseed oil transaction passing into 
the hands of Waite ; and the learned Ad- 
vocate-General admitted that if the case 
of linseed oil stood by itself it would not 
be sufficient to prove that Waite was in- 
volved in the conspiracy alleged by the 
prosecution, though he argued there was 
much ground for suspicion, having regaid 
to Michael’s intimacy witl\ Waite, the 
large sums of money received by or ciedi- 
ted to Michael, and the entire absence oi 
explanation as to the reason why the 
Rs. 4,500 was paid to Michael, the sugges- 
tion being that some of the money must 
have been paid to Waite 

The evidence, however, goes to show 
that the checking of the bills in Waite’s 
office was of a meagre kind. 

The accountant* merely took the figures 
from the bill, satisfied himself that tlie 
tate was collect and then multiplied the 
number of gallons given in the bills In 
the rate and saw that the arithmetical 
calculation in the bills was correct. 

Tlie bills weie then laid before Waite 
for signature and he signed them and the 
forwarding letter as well, relying on the 
clerks who placed them before him, *aiul 
without making any calculation or check 
on his own account. 

If the bills had been checked in Waite’s 
office in a proper way, especially having 
regard to the note on* the order that the 
casks were to be 40 gallons, the real nature 
of the transaction w T ould probably have 
been discovered. There is, however, no 
evidence that they were properly checked 
and we agree, therefore, with the learned 
Advocate-General that, if the linseed oil 
case stood by itself, it would not he suffi- 


cient to prove that Waite was involved in 
the alleged conspiracy. 

Turpentine. — As regards the turpentine 
transaction, on the 26th June 1918, the 
Board of Munitions at Simla despatched 
a telegram in tho following terms which 
was received by the Controller of Muni- 
tions, Calcutta, on the 27th June and re- 
ferred to Waite as Deputy Controller, 
Inspection, “for favour of disposal and 
icport witlun 10 days ” : — 

“ Require 5,000 gallons genuine tur- 
pentine. What quantity can you obtain 
and at what price? Also say whether 
Indian or Imported. Must know rate. 
Difficulty in obtaining full requirements 
from Forest Department.” 

Then follows, in the official file, a note 
in Waite’s handwriting of quotations 
given to him by Mr. Pratt, a dealer in the 
article : — 

“American, 200 gallons, price (20 
cases) — per case Rs. 50 ; Rs 5 per gallon. 

Government, 25 to 30 gallons — Rs. 26 
pei 5 gallon diurn. 

Yellow, No. 1, containing 250 gallons — 
5 gallon drum at Rs. 4-12-0 per gallon. 

Habbock’s 500 gallons— Rs. 13-12-0 
per gallon.” 

There is also a note in Stoddart’s band- 
writing of Messrs. Spalding & Co.’s 
quotations : — 

Rs. 

“Black Japan, as per specifi- 
cation sent (2,500 gallons) ... 20 

Turpentine, Java, No. 1 (5,000 
to 10,000 gallons) ... 9 

Turpentine, Java, No. 2 (5,000 
to 10,000 gallons) . . 8 

Turpentine, special, imported, 

2,000 gallons ... 13 

Immediate delivery.” 

On 1st July, Waite telegraphed to 
Simla Spalding ’& Co.’s quotations for 
Java, Nos. 1 and 2, and Special American 
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(2,000 gallons at Rs. 13). Ho also men- 
tioned Pratt’s quotation for Habbock’s 
No. 1. 4 Simla inquired whether he con- 
sidered Java, No. 2, quite suitable and 
suggested that he should consult Director 
of Ordnance Factones. Waite or Stod- 
dart, the latter being Waite’s peisonal 
assistant, and under his immediate orders, 
then telephoned to Spalding & Co. for 
samples and received three bottles ol Java, 
No. 1, Java, No. 2 and best Amcncan 
These were sent to the Directoi who re- 
plied on 6th August that Java, No. 1 and 
No. 2 were not correct to specification 
and that the American sample was correct 
Copies of the Director’s letter were sent 
to Spalding & Co. and Pratt with an in- 
quiry as to the quantity of turpentine 
available in stock There is a icply from 
Pratt, dated 23rd August, stating that lie 
could supply immediately 20 cases Ameri- 
can (uipentine and 2,500 gallons in Nov- 
ember. It will be remembered that the 
pace given by Piatt to Waite foi Ameri- 
can turpentine was Rs. 5 .a gallon. 
There is no reply from Spalding & Co 
on the record and no further leference vfas 
made by Waite to Simla. His next step, 
taken on the 31st August, was to place an 
order with Spalding & Co. for 3,500 
gallons at Rs. 13 a gallon to be delivered at 
once. 

It is not clear why he ordered that' 
quantity. The original inquiry from 
Simla mentioned 5,000 gallons In his 
own telegram to Simla he had given the 
quantity of American turpentine available 
as 2,000 gallons. We can only suppose 
that the order was the result of personal 
communications between Waite and 
Michael. 

It is now, however, clear beyond dis- 
pute that Spalding & Co. could have had 
nothing approaching 3,500 gallons avail* 
able for immediate delivery at the time* 


In any case, Waite’s action was precipitate 
to the point of recklessness and it is diffi- 
cult to accept the suggestion that he was 
under a double misapprehension both as 
to Spalding & Co.'s ability to supply so 
large a quantity and as to the instructions 
which he had leceived from Simla. Simla 
had in tact given him no final instructions 
to buy turpentine and in the state of the 
market ought to have had the ouportumtv 
of considering Piatt’s offei of 2,500 gallons 
in November at Rs 5 a gallon 

Having secured this .order, on the 3rd 
September, Spalding & Co in a letter to 
Michael, confirmed their quotations to 
him for Hie supply of tui]>entine to Muni- 
tions ‘Any rate,” they added, “that 
you have quoted or may quote over and 
above t ho puces quoted you, the excess or 
difference in lates aie payable to you as 
remuneration lor services rendered.” The 
rate given to Michael for English or 
American turpentine was Rs. 8 per gallon. 

It may be assuftred that in the usual 
course a copy of the order of 31st August 
was sent to Simla and on the 12th Septem- 
ber Waite telegraphed to Simla referring 
to the inquny of 26th June as “your 
telegraphic indent of 26th July (apparent- 
ly & mistake for June) for 5,000 gallons 
turpentine ” and asking for despatching 
instructions. The Controller, Indian In- 
dents, replied by letter; dated 17th Sep- 
tember, that “no further quantities are 
wanted at piesent as arrangements have al- 
ready been made to secure our requirements 
fiom elsewhere.” Waite did nothing on 
this letter. It is said that by the words 
“no further quantities ” he understood 
Simla to mean that no more was required 
beyond the 3,500 gallons already ordered. 
But, if so, why were no despatching ; u- 
etructions given in respect of that quanti- 
ty? After a delay of more than a month, 
Waite again telegraphed to Simla, referi- 
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ing to the telegraphic indent of 26th July 
(meaning June) and said that 3,500 gal- 
lons were ‘‘waiting despatching instruc- 
tions.” These words are misleading. In 
the order of 31st August. Spalding & Co 
had been directed to deliver the turpeu 
tine to the Munitions Stores I>ep6t at 
Narculdanga. Waite was moved to ob- 
tain despatching instructions not by 
Messrs. Spalding & Co , but, m anticipa- 
tion of delivery by the depot, to which a 
copy of the order had been sent. Up to 
the 29th October not a single t gallon of 
the turpentine had actually been delivered 
On the 9th November, Simla replied 
through the jiost, mcrelv enclosing 
a copy of then previous letlei oi 17th Syp- 
teniper. Then on the 15tli Novembci , 
Waite wrote to Spalding & Co and asked 
them to treat the order of 31st August as 
cancelled 

Here again the suggestion can hardlv 
be resisted that the delay which occurred 
after receipt of the Simla letter of 17th 
September was deliberate m order to give 
Spalding & Co more time in which to 
deliver the turpentine. The order was 
not cancelled till Waite fell that he could 
delay no longer. 

Spalding & Co , however, did not accept 
the cancellation of the order. On the 21st 
November, Michael called on Mr. Peter- 
son, then Controller of Munitions, who 1 
noted that he had told Spalding & Co , 
“ that they should reply to us stating that 
they do not see their way to cancel the 
contract and request us to take delivery.” 
He added: ‘‘I think we» will have to 
take the material. For the present then- 
letter may be awaited.” 

Spalding & Co.’s letter of 22nd Novem- 
ber illustrates the firm’s methods. “ Our 
Mr. Michael,” it says, “ called on you 
yesterday and explained our position that 
w© are unable to sell this stock, wbqn you 


were good enough to inform him that yon 
will stand by the order. Kindly have the 
letter cancelling the order withdrawn. 
We also await your instructions to deliver 
the quantity ordered.” Mr. Peterson 
was thus asked to believe that the firm 
had the whole quantity ordered in stock. 
But it was as true in the months of Nov- 
ember and December 1918, and January 
1919, as at the time of the order that 
Messrs. Spalding & Co. had nothing like 
3,500 gallons available for delivery. 

Mr. Peterson did not. at once reply to 
Messrs Spalding '& Co.’s letter. Mr. It. 
D. Bell, Conti oiler of Oils and Paints, had " 
been sent from Simla, lo inspect Waite’s 
other On the 28th November lie refolded 
,i note, to winch both sides have le- 
leued, stating among otliei things that 
” the late Its 13 per o-allon charged bv 
Spalding seems exorbitant ” .but that he 
did not see how the ordei could be can- 
celled. Acting on this note, Mr Peter- 
son on the 29th November called on Waite 
foi an explanation which was deceived 
later on on the 14tli January • — 

* At this stage of the negotiations, 
Bilhnghurst, on belialt of Spalding & Co., 
addiossed a letter, dated 16th December, 
to Michael which we had better give m 
full, as Billinghursit’s learned Counsel 
placed considerable reliance upon it on his 
client’s behalf The letter runs : — 

‘‘16th December 1918. 

“ P. H. Michael, Esq., Calcutta, 

‘‘ Dear Sir, 

“ Against the Munitions Department 
order for 3,500 gallons of turpentine which 
was purchased and which we delayed 
sending on your advice till the full consign, 
ment had been collected and which is now 
left on our hands owing >to cancellation of 
order, we would ask you what we axe to 
do with this large expansive stock on 
which, heavy interest, charges axe accru- 
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ing. We understand that while we quoted answer to the letter from Michael is forth, 

you its. 8 per gallon leaving us a bare 10 coming, 

per cent, difference to cover leakage, cart- On the 9th January, Spalding & Co. 
ago and profit, you quoted His 13 per wrote again to Mr. Peterson: “We beg 
gallon to the Munitions Department, to inform you,” they said, "that stor- 
which extortionate price probably caused age chaiges and interest on the above 
the cancellation of the order, that is, while (the 3,500 gallons) are accumulating. 
Messrs. Spalding & Co , would have We were asked to store the turpentine on 
cleared a legitimate profit of about your account in September last as there 
Its 0-8-0 to -Its 0- 1 '2-0 per gallon, you was no accommodation at Nareuldanga 
would lia\e bled the department to the Depot pending despatching instructions, 
tune of Ea. 5, aiul thjs without usk to \\ e regn’t we cannot undertake any fur- 
yourself of any business losses. As the ther lesponsibility as we aie unable to 
appointed receiver of this firm I am insuie the goods , moreover, we are suffer- 
naturally anxious to pievent any loss and jug Joss on account of interest on heavy 
therefore ask von what is to be done with outlay of capital, and cannot continue it 
this stock and write to von to learn if you any longer ” They weie bold enough 
have any prospects of selling this to continue “ We have therefore to re- 

“ Yours faithfully, quest vou to arrange to store it elsewhere, 

(Sd ) Si’ALDiNc; & Co ’ and icleaso the space for our own use 

Learned Counsel argued that this letter winch we aie in urgent need of.” » 
showed that Billinglnirst was not respon- Waite's explanation was, as we have 
Bible for any guilty dealings M.chael may said, received on 14th .lanuaiy As re- 
have had with Waite But in the first gaols the giving of the order of 31st 
place the lettei is not ingenuous As it August and the price agreed to, the ex- 
begilns and ends, it merely follows the phniation, in View of all the facts, is in- 
line which had been taken at and alter sufficient and unconvincing But in his 
Michael’s interview with Mr Peterson concluding paragraph, Waite said this 
on the ‘21st Novembet and legard being “ Jf the Controller desires that the order 
ha<l to Michael's relations with Spalding should bo cancelled on the firm, there 
& Co., we cannot suppose that it w'as not .should in my opinion be no difficulty. As 
as well known to lnm as it was to Billing- the fnm did not make any attempt at de- 
hurst that the full consignment had not hveiing th e turpentine, T am rather in- 
been collected Then as to the pnoe elined to stand bv mv letter of cancellation 
Spalding & Co. had adopted the price owing to the reason of their failure 
quoted by Michael to Waite and the letter C r non-compliance of the order.” 
shows that they knew perfectly well that Waite must therefore be acquitted of being 
the department was being bled. We re- a party to the representation made by 
gard the letter merely as a hint to Michael Spalding & Co to procure the withdrawal 
that he was to do his best to obtain the of the letter of cancellation. It must be 
restoration of the order on the lines al- remembered that Waite’s conduct of his 
ready agreed upon between him and the office had come under examination and it 
Arm. We may add that the exhibit is not , was incumbent on him at this stage to. be 
the original lettei* but the copy taken t&dm circumspect. The main question, more- 
SpaMing & Co.’s press copy book. Ho: over, is not whether .the nekstatement 
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was procured by misrepresentation, but 
whether the onginal order wap or was not 
collusive and dishonest. 

Mr. Peterson then had before linn Mr 
Bell’s opinion and Waite’s explanation. 
Neither Mr. Bell nor Mr. Peterson, how- 
ever, was aware of the arrangement under 
which Michael was to (receive Bs 5 on 
every gallon of turpentine sold to Muni- 
tions, so that Spalding & Co must have 
expected to make a profit on their share of 
Its. 8 a gallon. Mr. Peterson may, per- 
haps, have noticed iliat Waite's state- 
ment fhat Spalding & Co had made no 
attempt at delivering the turpentine was 
inconsistent with the ease they wete 
making that thev had been asked to stoic 
the turpentine On the 15th Januaiy, be 
replied to Spalding & Co.’s letters of 22nd 
November and 9th January m a letter firom 
which* the following paragraphs are 
taken . — 

“2 If you can prove to me that you 
have contiaeted for the supply ol this 
turpentine on oui account before receipt ot 
Mr. Waite’s letter No 6535- P — 292, 
dated the 15th November 1918, cancelling 
. the order, T should be obliged if you send 
your representative to me with the papers 
giving evidence of this. 

“3. You state in your letter, dated the 
9th January, that you ware requested to 
store the turpentine on our account in 
September last, pending despatching in- 
structions. I should be obliged if you 
would let me know whether this was a vei - 
bal arrangement or whether you have am 
document to this effect as the order for 
supply was for immediate supply and was 
not apparently complied with. 

“ 4. If you can satisfy me on the above 
points, I am prepared to take delivery of 
the turpentine in accordance with the 
order.*’ 

On the same date, 18 th January* Mr. 


Peterson wrote to Simla that he had been 
endeavouring to cancel the turpentine 
order but was doubtful whether he would 
be able to do so as the firm insisted on 
delivery being taken. 

On the 29th January, Spalding & Co. 
replied in a letter of some length headed 
“without prejudice” in the course of 
which they said : 

“On the 1st September,, we received 
Deputy Controller, Inspection, Demand 
No 3379-P — 292,, dated 31st August 1918, 
tor 3,500 gallons of turpentine About 
the 9th September our Mr Michael ap- 
proached the Deputy Oontiollei, Inspec- 
tion, for jnstiuetions for making the crises 
which bad been omitted on the order , 
when he was asked to av/ait his instruc- 
tions which would be given in a* few davs. 

“ A week later, we again asked for 
instructions to mark the packages to en- 
able us »to proceed with the delivery when 
we were informed not to deliver the tur- 
pentine at Naieuldanga, as there was no 
loom to store combustible goods under 
cover, all the space there being urgently 
icquiired for other valuable stores, and we 
were instructed to store the turpentine 
.until we received despatching orders. 

“Our representative informed the De- 
puty Controller, Inspection, that we would 
store the turpentine, but we could not 
accept any responsibility for damages or 
loss by fire, and at the same time we would 
charge a nominal rent for storage ; this was 
accepted by the Deputy Controller, Ins- 
pection, which we had confirmed, vide 
our letter, dated 18th September 1918. 

“ Since then we did not trouble the 
Deputy Controller, Inspection, any fur- 
ther and awaited his instructions for des- 
patching. On 17th November last we io- 
ceived Deputy Controller, Inspection, 
letter No. 5535-P — 292, dated the 15th, 
which was most surprising and inexpli- 
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cable to us. At that time our Mr. 
Michael, vho had this matter in his hands 
was away at Simla and on his return he 
called on the Deputy Controller, Inspec- 
tion, when he was informed that he was 
ill, not attending office, Mr. Michael then 
called on your goodself and explained the 
position when you assured him that you 
would stand by the order 

“ Under the circumstances you will see 
that there w r as no delay ar want of atten- 
tion on our part ; we had to the best of our 
endeavours and at a loss df interest on the 
outlay, went (sic) much out of our way to 
assist the Deputy Controller, Inspection, 
m agreeing to store the turpentine and it 
is matter of deep regret to us that w e should 
now be placed in such a position, which 
we least expected, more partifculaily in 
view of the fact that on all occasions we 
were veuy prompt in supplying and des- 
patching all indents placed with us 

“We request, that you will be good 
enough to take delivery of the turpentine 
without further delay, as it is impossible 
for us to suffer the loss of interest and run 
any further risks You are, no cldubt, 
aware that the bank rate of interest has 
increased and our loss in this dnection 
alone will be great. 

“ As regards your request to produce the 
correspondence in connection with this 
order, we shall be glad to comply with same 
if you will kindly appoint a day when it 
will be convenient for you to see them.” 

The comments we have akoady made 
apply to this letter for which Bdlinghurst 
was undoubtedly responsible. It is only 
necessary to add as regards the reference 
tp a letter of 18th September, that no such 
letter is forthcoming and there is no copy 
of it in Spalding & Co.’s press copy book* 
Mr. Peterson has left Calcutta and has not 
been called as a witness. There is m 
that he accepted Spalding * Oo/e 


offei 4 o show him their correspondence or 
that lu* made any further enquiry. Spald* 
ing Co.’s reiterated statements that they 
had been storing the turpentine, which 
we regard as wholly false, were certainty 
calculated to mislead 

On the 11th February, Mr Peterson 
wrote to Spalding & Co. directing them fcn 
deliver the 3,500 gallons after test and in- 
spection by the Deputy Controller, Oils 
and Taints. There was some further cor- 
respondence as to the samples which 
Spalding & Co. submitted. But in the 
result a sample w^as approved. Spalding 
& Co. delivered 3,499 gallons and their 
bills, dated 30th April 1919, for Rs. 45,487, 
signed by Bdlinghurst m the name of 
Spalding & Co., was duly paid. 

It must be emphasized that an examina- 
tion of Spalding & Co ’s books shows, and 
that it is not now denied, that the firm 
could never have supplied anything like 
this quantity of turpefltme from their own 
stock. Their books show that their stock 
mci eased fiom 8 gallons in June to 168 
gallons m November 1918, and dwindled 
to 90 gallons on the 14th March 1919. 

It is proved that of the 3,499 gallons 
ultimately supplied, 3,026 gallons were 
purchased from the Standard Oil Com- 
pany, on various dates, ranging from the 
17th to the 28th April, at the rate of Rs. 
34 per 5-gallon drum or just over Rs. 
6-12-9 a gallon. 

Michael’s share of the Rs. 45,487 paid 
to Spalding & Co. came to Rs. 17,495 for 
which he submitted a bill and received pay- 
ment. 

As regards this transaction, we con- 
clude that w hen Waite sent a copy of 
his order of 31et August to Simla, he 
must be taken to have presented that he 
hid done his duty and that the order was 
a proper order at a reasonable prick. It 
Itkgfyy be that at the time there was a skar- 

V' ; ' tW 
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city of turpentine with a consequent rise 
in price, but it is evident that Spalding 
& Co. were in no position to fulfil the 
order till the maiket wan replenished when 
the price would fall and m that state of 
things, the price charged was pie- 
posterous No tenders were called for from 
such firms as the Standaid Oil Compam 
and m the cucunistauees it is not surpus- 
ing that the transactions seemed to the 
authorities to demand inquiry and exami- 
nation r rhe whole ot the facts weie nol 
then elicited Rogaid be uig had to the close 
relations whicli existed between Waite 
and Michael and to other facts winch 
have now come to light, the transaction, 
even if it stood alone, would arouse a 
strong suspicion that an unlawful am ce- 
ment existed between Waite and Michael 
to which Bilhnghurst, on behalf of Spald- 
ing & Co and possibly other members ot 
the firm, were willing parties But the 
transaction does mft stand alone and A 
must be considered along with the othei 
two transactions which are in question 

On the evidence as a whole, we me 
forced to the conclusion that this w r as a 
dishonest transaction In our opinion n 
was engineered by Michael m conspiracy 
with Waite and there is equally no doubt 
as to Bihnghurst’s eompheitv There is 
the arrangement between the firm a fid 
Michael and there is the fact that Billing- 
burst was 1 capons ible far the letters and 
representations by which the restoiatinu 
of the 01 dor was induced M ichael was too 
closely associated with the firm to make 
it possible to accept the suggestion that lv 
acted independently and the undertaking 
involved in the acceptance of an order for 
the immediate delivery of .3,500 gallons 
could not have been honest We must ac- 
cept the conclusions arrived at bv the 
learned Magistrate. 

Water-soluble off,— We turn to the 
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transaction relating to waiter-soluble oil. 
The indent from Simla for this oil is dated 
19th August, 1918, and was registered <n 
Waite’s office on the 23rd August. The 
indent w T as for 1,800 gallons, 800 to be 
supplied at once and the remainder at the 
(rate of 200 gallons a month. It appears 
that tins oil is used in the Ichapur Rifle 
Factoiy in connection with machines for 
the cutting ot component parts of metal 
fittmgs and the indent stated in its column 
2 that the oil was required “for cutting 
com pounds “ In the same column Waite 
was instructed that “ paiticulais of any 
substitute oilier than those proposed should 
be communicated for acceptance befoio 
tlie ox dei is placed” and that ‘‘samples 
should he sent tlnough the Superinten- 
dent, Rifle Factory, Ichapur” Then 
still in the same column, the statement 
is made that “ the Asiatic Petroleum Com- 
pany has an oil and the Burma Oil 
Company a comjiosjtioii which is suit- 
able It is clear that this oil and this 
composition aie xeleired to in the antece- 
dent phrase “ part iculars of any substitute 
othei than those proposed M 

In the remarks column, opposite the 
enti v in column 2 referring to the Asiatic 
and Burma Companies, the note occurs * 
“ Sample is being sent separately by par- 
eoj post legistered ” It does not appear 
of what oil the sample consisted oi what 
became of the sample, but it is clear that 
Waite's attention was expressly drawn to 
the fact that the Asiatic Petroleum Com- 
pany had an oil winch was suitable. It 
is further hevond dispute that in August, 
J918, the Company had an ample and im* 
mediately available stock of a water-soUi - 
ble oil which they called “tiirool,” and 
winch thev were selling at Rs, 2-14-0 a 
gallon. If Waite l>e credited with nothing 
more than ordinary intelligence, there was 
no room for mistake on his part. He had 
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only to apply to the Company and ho 
would have obtained at the price stated 
an oil which would ha ve satisfied the 
urgent needs of the Tehapur Factory 
He did not, however, take that simple 
bourse In the first place, he was dila- 
tory He did nothing till he icceivcd a 
reminder from the Diiectoi ol Ordnance 
Factories, Bengal, ref ei ring to the Simla 
indent, upon which he noted that “sam- 
ples of this and hone oil hi \e been pio- 
rnised b\ Spalding & ('o “ Then comes 
a letter, dated *2()t n Septeud ei signed bv 
F H Michael lor Spalding & Co ”, 
informing Waite tho I 1 1 u \ \\ <-'i o m a posi- 
tion to suppl\ bun with Ins leqmiementa 
and forwarding a sample in a pint bottle 
of an oil winch the\ were prepared to d^ 
liver at. Rs T2 per gallon packed in one- 
gallon tins For the present wo pass bv the 
question ol what oil the sample comisted 
On the same d< to, the 20th September, 
Spalding iV Co wrote to Miclunl to con- 
firm then quotations to him “ for water- 
soluble oil as per sample banded to you 
tor the Indian Munitions Boa nl at Rs. 
H per gallon packed in one-gallon tins ’ 
They continued Y r ou are at libei tv to 
cover yourself with any e\ti a ] ir.ee. Such 
difference 01 excess price obtained by you 
will be payable to >ou as vour -remunera- 
tion for services rendered ’’ 

The sample m the pint bottle was sent 
on the ‘21 st September, under Waite’s 
order given on the 20th to the Ichapur 
Factory with a statement that it- had been 
received from Mesois. Spalding & Co, 
Another reminder, dated ‘20th Septem- 
ber, -thy? time from Simla, requesting the 
very early supply and despatch of the oil re- 
quired, did not lead Waite to make fur- 
ther inquiries or change his tine of con- 
duct. 

By a letter, dated 5th October, the 
Superintendent informed Waite that the 


dam pie 1 ad bee., ‘ tested and found suit* 
able” and asked him “to arrange 
for a, supply ns soon as possible.** 
On the 10th October, Spalding Sc 
(V) were informed bv lettm of the result 
of the test and that an oidei would he 
placed foi the supply and that deliveries 
must he nude immeJuteU Neverthe- 
less, the foinial oidei was not issued till 
the 23ul 0(1 )be. r F! i< v older was for the 
iinmedi. te dehxetv of 1 ,S()() gallons of 
“oil water ^soluble as per sample annrov- 
ed“ at th^ rate, including all charges, of 
Rs P2 |>er gallon Bv a foot-note Spald- 
ing & Co were directed to despatch the od 
direel, to the Ichapur Faetoiv 

Thus then* w.m a dc lay ol two months 
in placing an ok 1 u winch might have been 
placed vt once and much moie advantage- 
ously if Waite had made proper inquiries 
in the quarters indicated on the face of 
the Government indent. 

Beamed Counsel for Bilhnghurst sug- 
gested that Waite was concerned to obtain 
“ leal “ watei -soluble oil But the term 
is merely descjiptive The evidence 
shows that tlieie ate various preparations 
in the maiket which conn* within the des- 
cription They differ in then qualities 
and composition, some having a basis of 
vegetable oil and some « basis of mineral 
oil* Fndei his instnictionsit was Waite's 
clear duty to obtain as quickly and cheap- 
ly as |K>ssible an oil which would serve the 
purposes of the Tehapur Factory It was 
not a question of academic chemistry but 
a practical question and there is no room 
for doubt that the Asiatic Company's oil 
at Rs 2-14-0 or Rs 3 a gallon would have 
been a very much better bargain than the 
oil supplied bv Spalding & Co at Rs. 12 1 
a gallon 

The delay did not end with the issue 
o£ the order of the 23rd October. Another 
reminder, dated 31st October, was address 
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ed to Waite by the Director of Ordnance 
Factories which led to Spalding & Co. be- 
ing told that ” if no intimation is received* 1 
of the despatch of the oil ordered, “be- 
fore the 13th instant, the demand will be 
cancelled on von ” This letter beais 
date the 14th November, though the sen- 
tence quoted shows that the draft must 
have been prepared bet ore the 13tli The 
office copy exhibited is not initialled but 
as issued the letter must have bean signa l 
bv or for Waite and a copy was sent to 
the Director. Replying on the 15th No- 
vember, Spalding & Co informed Waite 
that 240 gallons of water-soluble oil had 
been despatched on the 14th Novembei 
and that they expected to foiward the 
balance during the ensuing week As a 
matter of fact the railway iceeipt shows 
that tlie first consignment ol 6 barrels was 
despatched on the Ifith November. 

What appears is that when Spaldvng & 
Co. stated as far bafck as the 20th Septem- 
ber, that they were in a position to supph 
water-soluble oiJ, they were promising 
moie than the> could then ]>erform. 

.Towards the middle or end of Oetobei 
thev addressed some forty firms in Cal- 
cutta, including Messrs. Shaw, Wallace 
A Co. (agents fair the Burtnah Oil Com- 
pany), Messrs. Heatly & Gresham, and 
the Asiatic Petroleum Company asking ioi 
quotations for water-soluble oil. 

These inquiries were for the most pait 
infructuouA and at the hearing of the ap- 
peal learned Counsel for Billinghurst ob- 
tained leave to prove a Jetter, dated 2Gt h 
October, received from Mr. Edw^n William 
Harlow of Messrs GiUanders, Arbuthnot 
& Company, the agents of the Asiatic Pet- 
roleum Company. 

Mr. Harlow was accordingly examined 
m this Court. He proved his signature 
on the letter which stated inability to 
supply the quotations asked for* 't# dross- 


examination, however, by the learned Ad- 
vocate-General, he explained that he had 
water-soluble oil at the time but he under- 
stood that the inquiries were made on be- 
half of the Government and he or his firm 
wished to keep all Government business 
in their own hands with a view to supply- 
ing the Government direct. 

In tins case at any rate refusal to furnish 
Spalding & Co. with the quotations for 
which they asked did not mean that Waite 
could not have obtained water-soluble oil 
if he had hnnseh made the inqumes made 
by Spalding & Co On the contrary, this 
evidence shows that if Waite had clone 
what he ought to have done, m., inquired 
ol the Asiatic Petroleum Company, he 
would have obtained the oil at a reason- 
able price. 

The oil which Spalding & Co eventually 
supplied waa obtained as to tw'o barrels 
fiom Messrs, Heatly & Gresham and as to 
ihc remaining 38 batirels from Messrs. 
Grandage, Moir & Co. 

The transactions with the two firms 
named are on record. To begm with there 
is & bill, dated 26th October of Messrs. 
Giandago, Moir, against Michael for Rs. 20 
on account of five gallons of their oil, 
called “ koolkut ” at Rs. 4 a gallon. The 
receipt on the bill shows that it was paid 
bv cheque on the same date. 

1 There was some dispute at the trial 
whether Messrs. Heatly & Gresham sup- 
plied one or two barrels of their oil called 
“ thread.” Before us the learned Ad- 
vocate-General did not press the point and 
it seems to us on the evidence that as con- 
tended for the defence, Spalding & Co. re- 
vived two barrels from this source, the 
first on the 29th October and the second on, 
tlie 14th November. 

On the 9th November, Messrs, Spalding 
& Co. gave an order to Messrs Grandage, 
Moir A Co. for 50 Q gallons at Rs. 4 a gal* 
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Ion as arranged by Michael and under- 
stood that “ you will deliver ua at the rat® 
of 80 gallons or two cisks, each containing 
40 gallons from next week.” On the 214 
November, Messrs Grandage, Moir & Co. 
were asked for a further 500 gallons and 
were told that “it is very impoitant that 
wt should have further quantities delivered 
to us daily “ 

A hook called Spalding’s Factory Stock 
Book, relating to their depot at Entally, 
shows the following receipts of Messrs 
Grandage, Moir & Cvtnpanv’R oil (kool- 
kut) — 


15 th 

November 1918 

4 

barrels 

21st 

do 

4 

do 

28th 

do 

6 

do. 

4th Decomber 1918 

10 

do. 

2nd January 1919 

6 

do. 

6th 

do 

5 

do 

9th 

do. 

0 

do 


It is very pertinent to compare the dates 
on which Spalding & Go wore negotiating 
for obtaining their supplies with the delay 
on Waite’s part m placing the Older and 
with the date — 11th Novembet — on which 
Spalding & Go weie threatened v^ith the 
cancellation of the ordei. It is difficult to 
resist the inference that the order was 
delayed to enable Spalding & Co. to feel 
their way and that the threat to cancel 
was held back till Spalding & Go had ( 
some prospect of obtaining supplies, on a 
sufficient scale. In other words, the prin- 
cipal parties to the transaction were acting 
in concert. 

On the 29th November, the Ichapur 
Factory wrote to Spalding & Co. acknow- 
ledging the receipt (through the Gun and 
Sb&li Factory where they had been mis- 
carried) of the six barrels despatched on 
the 16th. The case for the defence is that 
six casks included the two casks sup- 
plied by Messrs. Heatly & Gresham, and 
the first four casks supplied by Messrs^ 


Grandage, Moir & Co The Factory com- 
plained that all the barrels were not equal- 
ly full They added M Please also note 
that the barrels do not appear lo contain 
the same quality of oil, it is, however, nil 
soluble ” 

Bv the 20th December, the Factory 
had lcccned 25 barrels and by a bill of that 
date Spalding & .Go claimed payment of 
Its 11,010, the equivalent of 1,195 gallons 
as Rs 12 n gallon The bill was sent to 
the Factory for \ciifiration under cover 
ot a letter, dated 8th Jammy 1919. By 
a letter also ot 8th January, signed by 
Meek for the Deputy Controller, Inspec- 
tion, (Waite was at the time absent from 
the office h Spalding & Co were requested 
to consider the cider cancelled in respect 
of the balance <>i the 1,800 gallons, namely, 
605 gallons On the 9th January, Spald- 
ing & Co lephed that they had already 
complied with the demand in full, and on 
the 23rd January they submitted a further 
bill lor Rs 7,752 as for 616 gallons. 

The position taken by Spalding & Co., 
therelore, was that they had supplied 1,195 
gallons in 26 # bairels before the 20th De- 
cember and 646 gallons in 14 ban els there- 
after The last three of the 14 barrels 
were recened by the Factory on the 10th 
January By computation the 26 barrels 
contained an average of just under 46 gal- 
lons a barrel and the 14 barrels an aver* 
age of just over 16 gallons a barrel. 

It had to be conceded in argument that 
the total of 1,841 gallons w^as from 80 to 
100 gallons m excess of the whole quantity 
of od originally supplied by Messrs. Heatly 
& Gresham and Messrs Grandage, Moir 
& Company. The excess may have been 
more but it was certainly not less than 
from 70 to 80 gallons. 

We have said that Spalding & Com- 
pany’s bill was sent to the Factory for 
verification. It drew from the Superin* 
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tendent, Captain Kinloch, a letter, dated 
14th January 1010, of which Horne part 
must be quoted ('apt Kinloch began by 
icgretting that he could not certify the 
hilt as conect in inspect of the quantity oi 
condition of the goods supplied 

As tegaids (piantit\ he said “ Had the 
ban els sent all been full, the quantity 
would ha\e been conect, but 10 of them 
ueie not, and as niv t educing a bill with- 
out reference to the thru causes annoyance, 
T \wote to them undei im No 393, dated 
29th Novembei 1918, pointing oof that the 
oil was not all of the same quality, and 
asking them to say what the meaMuement 
of the doubtful ha riels? was, but up to now 
they have not answered and T have accord- 
ingly not completed the measurement. 
Could you kindly ask them to send some 
one alone to see to this 0 " 

As iegards conditions he said this “ As 
far as condition goes, no 3 l)arrels seem 
to be alike Out of Vhe whole consign- 
ment, onlv two appeal to be reall\ solubl 1 
oil The others ate slightly emulsified and 
they var\ each fiom the otliei 1 send 
\ou three samples marked A, B, and 0 
1 had two of them analysed The sample 
marked ‘ A ' had a specific gray it \ of 925, 
that marked ‘ I> ’ l’OOJ , and the lattei was 
repoitod to be in a semi-ennilsjfied condi- 
tion Tt is eudent they me not the same, 
and if one of them is according to the sam- 
ple supplied by the fiirn the other cannot 
be ” 

Then lie turned to the price and said 

“T notice fiom the bill that the price 

* 

charged is Rs 12 per gallon ; surely this 
is an error I purchased a really good 
soluble (oil from the Asiatic Petroleum 
Company during 1917 at Rs 2-6-9 per 
gallon, and 1 notice that on the I). O. P. 
No. 3 4638- S , dated 13th August 3918, 
transferring the order to the Indian Muni- 
tions Board, a note to the effect that the 
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Asiatic Petroleum rompany supply a suit- 
able oil, is mentioned/' 

lie continued : “For example, if the 
whole quantity invoiced ha<! been received 
from Messrs Spalding & Company, ue. y 
1,195 gallons, as each gallon as supplied 
makes 11 gallons for use at the machines, 
the total quantity of luhncants produced 
would ha\e been 33,1 15 gallons, and the 
(osi Hs 11 ,340-- annas, 17’lt pel gallon. 
Of ihe Asiatic Petroleum ( Vjrnpanv’s com- 
pound orih 2151 gallons would liave been 
lequned to make the same quantity of 
lulu leant and the cost would have been 
I N 598-10-0 -anna, 62 poi gallon 

‘1 loeogmze that the pi ice has been 
agieed iq>on with Messrs Spalding & Co. ; 
and had the oil supplied all boon the same 
and up to sample, I should lane had no 
legal ground foi complaint, but as it is not 
all the same and is mostly very intei tor, 
and as these costs aie nil debited to the 
tides pioduced hete, I should be glad if 
you could see yom yyay to obtain a reduc- 
tion of* the late 

I le concluded by asking that a represen- 
tative of the film nnglif be ^-ent out to dis- 
( uss t In v mattet with him and see the sup- 
ply m hulk 

\ copy of Hus letter was sent to Spald- 
ing A Co and acknowledged bv them in u 
dettoi, dated 30th January “In reply/* 
they Aaid, “ yye beg to state that y\e were 
not asked to supply water-soluble oil to 
;m\ specified specific giayitv, nor had we 
unde? taken to do so The indent placed 
with us distinctly stated ‘water-soluble 
ml’ onlv and m accordance \yith this in- 
dent y\e have supplied the inquired quanti- 
ty commencing from November last, and 
it was not till our bill yvas presented in 
Jamiaiy that for the first time the ques- 
tion of price and specific gravity have been 
mined bv the Superintendent, Rifle Fac- 
tory , Tctmpur/- 
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They went on to sa\ that “when the 
enquiry for water-soluble oil was placed 
with us for the required quantity, there 
wan no contractor who was m a f>osition to 
comply with this order ” That shows 
how little they knew of the rnaiket. “ We 
are, however,” thev added, “quite pre- 
pared to meet the Superintendent as de- 
sired by \ou 

In answer, Meek, on the 20th Febiuarv, 
drew T the attention ol Spalding A Co to 
the fact that the older ot 23id Octolx r, 
distinctly stated “oil watci -soluble as pei 
sample appioved,” and to the fuither fact 
that the lesult of the test ol their sample 
had been communicated to them 

Spalding A Co did not write again till 
the 120th Apnl, wdien in a letter , headed 
“without piepidice “ thev maintained 
their position “ \\ e supplied the oil, 
they then said, * k aeeoiding to the sample 
approved in November 1918, and it has not 
until end of the Januaiv 1919, after om 
bill had been presented toi payment, that 
the question of s}>eeific giavitv and price 
was lamed by the Superintendent, § Rifle 
Factory We weie nevei asked to leplace 
any of the oil and weie theiefore satisfied 
that the soluble oil supplied by us must 
lia\6 been appioved As regards the rate, 
we W'ere asked to> tender our late ioi the oil 
by the Deputy ('ontiollei , Inspection, the 
same had been accepted , ride your office 
demand dated *2-3id October 

1918. Under the cncumstanees we see no 
justification for lepudiatmg the value ot the 
oil supplied and dehveiod b\ us We trust 
you will he pleased to pass our bills for 
same* as these had been considerably over- 
due. Bank interest is a coming on the 
amount and we cannot afford to suffer 
further loss “ 

In speaking of “ tin? sample approved in 
November 1918/’ Spalding & (Jo. were ap- 
parently referring to the Factory's letter 
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of -9th Xovembei m which it was said that 
while the oil supplied was not all of the 
same quality, it was aJl soluble. That 
letter was in the nature of a complaint 
ratliei than an appioval and wliat the firm 
had conti acted to do was to supply oil ac- 
cording to the sample in the pint bottle. 
On the dOth \pul, Meek, acting, under in- 
structions horn the Controller, Oils and 
Paints, Simla, with whom he had been in 
communication, finally infused to pass 
Spalding A Co 'h lulls, which he l e turned. 
At the same time, lie icq nested them to 
remove the i elected matenals 

1 his last inquest v as also made under 
a direction liom the Contioller, Oils and 
Paints, to the effect that so much of the oil 
as had not been used should he returned. 
A word must be said as to what followed 

Aeeoiding to the Fact on , they had used 
the contents oj 20 bairels of Spalding & 
Co ’s oil, amounting to 1 ,040 gallons (or 
an average of 10 gallons per ban el) 
Thev pioposed to leturn the balance of It 
bands This appeals from letter, dated 
Jfith Mnv, addressed b\ ('apt. Kinloch to 
the Controllei ot Munitions Michael had 
visited the Factoiv on behalf ot Spalding 
Co hetoie the lettei was wntten and Capt. 
Kinledi begins Ins letter as follows. : 
“ The 1 i hands ol oil which it js pio|x>sed 
to return to Spalding & Co have not been 
measmed, 10 ol them were not collect 
when jcceived and a lepieseutatno of the 
fitm icccntlv tailed hero and satisfied him- 
self that the quantity was not correct.” 

Furthei on (niff Kinloch says: “The 
statement ol the lepresentative of the firm 
that the oil was correct to the sample, 
cannot he admitted He called heie, saw 
the oil and had to admit that no two bai- 
rels weie alike except two which contained 
an oil utterly different to my ol thg 
others.” 

Capt. Kinloch then referred to the aua-r 
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lysis which had been made of samples 
taken from three different barrels. 

Further details as to Michael's visit 
were given in the witness-box by Mr 
Fifczpa trick who was m 1919 Head Over- 
seer of Stores of the Rifle Factory- In re- 
ference to Cap! Kinloch's letter he cor- 
roborated the statements therein made and 
said that Michael was the representative 
of Spalding’s firm lie also said : “ With 
regard to there being only two barrels alike 
Michael explained that Spalding # ’s chemist 
had been cairymg out experiments and 
that probably accounted for the two bar- 
rels being utterly different from any other 
In my opinion, the sample sent to us 
been made of oil of the qualitv in the two 
barrels which were alike 

On the 5th June, a copy of Capt. Kin- 
loch’s lettei was forwarded b> Mr. Meek 
to Spalding & Co. with the request that 
they would submit a ncMsed bill for the 
1,010 gallons actually used and remou 
the remainder fiom the Factors 

Spalding & Co replied m a letter, dated 
Sth July, the signature of % winch “ Spald- 
ing & Co ” is in Bilirighurst’s hand-writ 
ing. The firm did not dispute the fact oi 
Michael’s visit nor did they challenge tho 
statement that at the time of the visit 
there were at the Factory 14 barrels oi 
their oil unused. They addiessed them- 
selves to the quality of the oil and stated 
their reasons for refusing to take back ilv> 
14 barrels 

Before vre deal with the quality of the 
oil. it may be mentioned* that ultimate! \ 
the Factory sent away 14 barrels. Spald- 
ing & Co. refused to take delivery and the 
oil was sold. There has been some dis- 
pute whether 12 of these 14 barrels con- 
tained Spalding & Co.’s oil, but the point 
is really immaterial. There is some con 
fusion and obscurity in the #nd 

some mistake may have been re- 


gards the barrels sent away. We will take 
it that at one time or another the Factory 
consumed the contents of 38 Of the barrel* 
received from Spalding & Co 

As to the quality of the oil it is common 
ground hat two different kinds of oil were 
supplied, namely, the oil in the two barrels 
probably those obtained by Spalding & Co. 
from Messrs. Heatly & Gresham, and the 
oil in the 38 barrels, all of which probably 
come fiom Me&sis. Grandage, Moir & Co. 
We gather from Capt. Kinloch’s letter of 
16th May that the two barrels contained 
an oil of identical kind and quality, utter- 
ly different from the oil in the 38 barrols. 
As to the latter oil it was all similar in 
kind though chemical analysis showed that 
it might vary somew T hat in quality or com- 
position from barrel to barrel. The oil 
oi preparation in the two barrels had 
mineral oil as a basis while the basis of 
the preparation m the 38 barrels w>as a 
vegetable oil, probably castor oil. 

Now w^e have said that according to 
the defence the sample in the pint bottle, 
which was found satisfactory, w r as a sam- 
ple of the oil m the tw T o barrels. The 
matter is ndt free from doubt but the 
contention is supported to some extent by 
the evidence of Mr Fitzpatrick to which 
we have referred. But if the contention 
hr , accepted, it is obvious that the oil in 
the 38 barrels was not in accordance with 
sample On the other hand, on the foot- 
ing that the contract for the supply of the 
oil was a. valid mercantile contract, un- 
tainted by fraud, Spalding <k Co. might 
well have said that tho Factory had not 
taken either of the two courses indicated 
m sec. 118 of the Contract Act. They 
had not within a reasonable time rejected 
the oil altogether as not being op to sam- 
ple nor had they within a reasonable time 
given notice that they would accept the 
oil but intended to claim compensation or 
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damages. If the letter of 29th November 
was in the naturo of a complaint as .regards 
the first consignment, it was hardly a suffi- 
cient notice that damages would be claim- 
ed in respect of the oil taken into use. 

The Factory apparently did not use the 
oil in tlie two barrels which Mr. Fitz- 
patrick considered was according to sam- 
ple and it is not disputed that these two 
barrels at anv rate were among the 14 
ultimately sent away. The explanation 
pax)bably is that the quantity m tho- two 
barrels was insufficient to meet the Fac- 
tory’s needs for any length of time, and 
that the best had to be made of the bulk 
of the oil supplied of which at least 2G 
barrels were used. Referring to the 
quantity used in his let tor of IGth May, 
Capt. Kinloch said: “The reason why 
this large quantity (1,040 gallons) had to 
be used was that T had nothing else avail- 
able and the quality was so poor that large 
quantities had ta be used to make the cor- 
rect emulsion for uso at the machines ” 

But on the footing that the contract 
was valid, it was quite unnecessary for 
Michael to invent imaginary experiments 
by an imaginary chemist or for Billing- 
hurst to make the statement which follows 
in the firm’s letter of 8th July : — “ At the 
time when the enquiry for the oil was 
placed with us there was no such oil avail- , 
able in the market, and as this demand 
was a pressing one, we were asked to manu- 
facture the oil. In this connection, we had 
to go very much cut of our way to prepare 
this oil in order to meet the demand ; in 
doing so we felt that we were assisting the 
Munition# Board at a needful time.” 

Such explanations of the variations in 
the kind and duality of the x oil supplied 
were wholly disingenuous and dishonest. 
The suggestions made in argument before 
us, the# Spalding & Co. wished to conceal 
the feet that they were mere middlemen, 
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because they were afraid of losing Gov* 
ernment custom, cannot be entertained. 
In July 1919 Spalding & Co. could have 
had no prospect of receiving any further 
orders from Government m any of its do* 
partmenis The desire to conceal the 
fact that they were middlemen must have 
been the product of othet motives Doubt- 
less, they were unwilling that discovery 
should he made of the price at which they 
had purchased the oil from Messrs Heat- 
ly & Gresham and Messrs. Grandage, 
Moir & Co. 

But before we eonie to the bearing of 
the quality of the oil oi the price charged 
on the* bona fidrs of the transaction, theio 
is another matter to be mentioned. We 
have said that according to their bills, 
Spalding & Go supplied more oil than they 
obtained from their sources of supply. 
It has been suggested for the prosecution 
that in order to make up the excess, some 
of the oil obtained from Messrs. Grandage, 
Moir & Go was in some wry diluted or 
adulterated We arc not satisfied that 
this is established . In respect of the 
first consignment the Factory complain- 
ed in their letter ot 29th November that 
alj the barrels were not equally full and 
in his letter of IGth May Capt. Kinloch 
stated that 10 of the 14 barrels were not 
correct in quantify It may, therefore, 
be that* Messrs. Spalding & Co charged in 
their bill for a larger number hi gallons 
than v/eie actually supplied. The prose- 
cution, however, have not complained of 
the bills on this ground and w r e shall 
therefore assume that if an excess charge 
of this kind was made, it was due not to 
design but to some mistake of celculation. 

There remains the question whether 
the order given by Waite for this oil was 
&p honest order. In this case, as in the 
otfiet cases, it is clear that in forwarding 
copy of the order to Simla, Waite repre* 

m 
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sonted that it was in fact an honest oidei 
and tlia-t the price to be paid was a fan 
market price Tf the order war. {lie result 
of an unlawful arrangement between 
Wake and Michael and Bill in "hurst acting 
ion behalf of Spalding & Co it follows it 
the least, that an attempt w T as made In 
those privy to that annulment to ched 
the responsible nuthoiities at Simla It 
is seal rely disputed -it cannot lie Bilious- 
ly disputed — that the pm 1 changed was 
exorbitant Tf Wade had ma'V the most 
rurwoiv inqumeK, mqmnes which li 
might almost be said he wasdirechd 
to make, he could hn\o purchased, 
sit something under J\s 3 a gallon, 
ample supplies of an oil which wonlri 
not oulv have served the Facto 1 v s 
puipose but would have gone much furtlvi 
than the oil supplied The point as to the 
difference between the Asiatic Coinpam ^ 
oil and the oil supplied is well brought 
out in the Superintendent ’s letter of I Hh 
Jamiaiv, 1919, irom which we have «d- 
ready quoted. Bui the poor qualitv <>( 
the oil is not the really im]H>riant tac 01 
in this ease As the Lamed Magisti.de 
said, the price was “exorbitant even lor 
good oil ” If wo assume that neitlnq 
Waite mor Spalding & Co were aw me 
that water-soluble oil is mixed with wid'a 
before use and that some of thesie. oils 
will mix with a luiger proportion of w.dei 
4 ban others, there still remains the fn>*t 
that Wade lumself made no inquiries of 
the Asiatic Petroleum Company and did 
not call iu the ordinary way for tenders 
From observations already made it is a|>- 
parent that we cannot a(*eept Waite > 
statement made in a letter, d«t p d ‘d)th 
May 1919, written from Ootacainund that 
he made personal inquiries from certain 
firms including the Asiatic Petroleum 
Company. It is no violent presumption 
to suppose that on the 20th September 


when Spalding & Co sent in the sample 
in the pint bottle (obtained as it is said 
fiom Messis Heaily & Gresham) and put 
111 writing tlieir agreement with Micliael 
that he should retain any excess over 
Tls 8 a gallon, the firm knew Brat the 
market pi ice for such oil would not be 
moie than Fs \ or 5 a gallon — the prices 
at w’hich rthev subsequently purchased 
Tf the hills for the oil had been paid bv 
Government, Spalding & Co would have 
icceiVed somewhat les^s than twice the 
pnee they themselves paid and an addi- 
tional Rs 1 pei each gallon would hare 
gone, in the fust instance at any late, 
into Michael’s pocket Indeed. Michad 
submitted a bill to tfpalding & Co for 
Rs 7,200 (equivalent. to Fs 4 a gallon 
lor 1 ,H00 gallons) and was |>aid Ps 2,500 
on account thougli Spalding & Co had not 
leceived and in the result did not loeerve 
anything from the Government Waite, if 
must be 1 emembered, was throughout in 
close communication with Michael while 
file latter took a huge share m the condiut 
ot t Messis Spalding & Co ’s business 
The puce to which Waite agmed was so 
extravagant that Capt Kmloch tliought it 
must bo a mistake We are net smpnsed 
that lie was dismayed when Spalding ^ 
Co \s bill was sent to him 01 that the 
Pans, lotion attracted attention at Snnl i 
and appai entlv was instrumental in leading 
the authorities there to depute Mr. F T) 
Hell , the Controller of Oils and Faints, to 
Calcutta for the purpose of examining 
Waite’s office 

Regard being had to all th" cireun- 
s f anees w^e have detailed we can come to 
no other conclusion than that tins transac- 
tion was the result of a corrupt and dis- 
honest bargain to which Waite and 
Michael and Billnghurst w r erc parties 
The alcove statement (of facts relates 
to the three specific instances relied upon 
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by the prosecution as showing the existence 
of a general conspiracy between the Ap- 
pellants and Wait' 1 

It was argued on behall oi the Appel- 
lants that the tact that theie wou 1 three 
letters from Spalding A Co to Miclund 
relating to tliese tlnee mattois, piovedtb.it 
tbeio could not Jia\ 4 been one general con- 
spnacy and that a *• ‘paiate agreement was 
entered into with lespecl to each of tire 
tlnee transactions , vu , linseed oil, t\r- 
pentine, and watu -soluble oil 

On tires oilier hai cl, it was argued on be- 
half ot the prosecution that the conspiracy 
to cheat the (bn eminent ol India was ar- 
uved at some tune about the l ltli June 
1918, and that the mb vqueut agreements 
\\('K> into el y supplemental to the oiigmal 
agreement Tire dates oi the three lettei w 
Jioiu Mcsmk Spalding A Co to Micha-d 
weie 1 1th dune 10 IS, did September IS) 1 ^ ^ 
and 20 Jr September 1918 

It was pointed out cm behall ol the pun 
sedition that the lettei nl J 1th June 19 IS, 
retailed to othei oils in winch Spalding ce 
Co might bo interested, as well as io lin- 
seed oil, to which special lelcionce was 
made that the lettei of did September 
J918 expressly ire lei red to the previous 
letter of the dtli June 1918, and that with 
legard to the letter of tic 1 ‘20th Septcmb'u 
1918, winch dealt with watei -soluble oil, 
Michael’s bill to Spalding & Co for 
Rs. 7,200, in respect of lire difference m 
rate for water-soluble oil. retcued not only 
to tlio letter of 20th Sept-ember 1918, but 
also to the letter of 1 ltli June 1918 
In our judgment the mere fact of theie 
being tjxese tluee letters m respect of the 
three articles is not inconsistent with the 
existence of one general conspiracy. The 
letters of the 3rd and 20tli September 1918, 
appear to have been supplemental to the 
letter of the 14 th June 1918, 

The largo order for turpentine had been 


grven by Waito to Michael on dlsfc August 
1918, and it mu\ not mu easonably be con 
eluded that MiChael desned to have it 
definitely stated that the trims with re- 
spect theieto should be on the lines of the 
lettei ot the I ltli June 1918. 

The amount oi Spddnig A Co 's bill 
against tlu* Munitions Boatd in respect ot 
tlie oidcL lot tui | rent me was 3 is U, 187 
and Michael's bill against Spalding A Co 
was no less than lbs 17,195 

Jt was thmutoie an nupoiiant matter 
both 1 oi Michael and Spalding A Co. 

Jt is to be noted that Michael received 
no commission m ie>pec' (J that transac- 
tion but ins i emunei at ion was bas'd on the 
excess iah» ehaiged to tiro Munitions 
Boaid, wheieas m lespeet oi the bus ad 
oil he leeened commission as well as the 
othu sinus aluMtlv mentijoned 

H is imthei to l>e noted that this was 
not Ihe lust transaction m turpentine 
Jt appeals that on the 2nd Jul\, Spalding 
A Co lctcived an older foi 20 gallons or 
turpentine, Java , No 2 Spalding & Co. ’s 
account against, the Munitions Board was 
Rs. 100, Michael's bill against Spalding 
& Co was lis 8(J in icsp'ct ot Hie excess 
.rate. 

On the llth July 1918, Spalding & Co 
received a lurthei older for 000 gallons of 
turpentine, Java, NO 2 Spalding & Co.’s 
bill against, Munitions Boaid was Rs 3,000 
and Michael’s mil agamst, Missis Spald- 
ing & Co was no less than Rs 2,400 
On the 9th \ugust there was a lurther 
order ior 25 gallons of furpuifino, Java, 
No. 2, which was supplied at the rate 
Rs. 25 pci gallon - a most extortionate 
charge. 

Spalding & Co 's bill against the Muni- 
tions Board was Rs 625 and M ichnel’s bill 
against Spalding & Co was no le^s a sum 
than R*. 500 out of a* total of Rs. 625. It 
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ia difficult to find any justification for such 
transactions. 

These bills of Michael’s against Spald- 
ing & Co. were based on the excess rates 
obtained by him from the Munitions Boaid 
over and above the rates quoted to him 
by Spalding & Co. 

These items are to be found entered m 
Spalding & Co.’s journal at p 21 under 
the heading of “Michael’s Commission 
Account.” 

The number of bills, the excess rates 
and the amounts due to Michael are set out 
in the entries. 

The learned Counsel for BifHingluust 
said that Billinghurst was unaware of these 
entries or transactions. We find it diffi- 
cult to accept such a statement. 

It is clear, therefore, that the arrange- 
ment set out in the letter of the 3rd Sep- 
tember 1918, which related to tuipei.tme, 
was in force and was being acted upon be- 
fore the letter of the 3rd September 1918 
was written and, in our opinion, that letter 
came into existence because of the huge 
order which had been obtained on the 31st 
August 1918, in order that there should 
be no doubt as to the excess profits which 
Michael was to put into his pocket in re- 
spect thereof. 

It was on the 20th September 1918, that 
in answer to an enquiry from Waite, Spald- 
ing & Co wrote saying they could supply 
the water-soluble oil and they wore sending 
a sample ; on the same day Spalding & Co. 
wrote the letter confirming their quota- 
tions to Michael and agreeing to allow’ him 
the differences or excess price obtained bv 
him as remuneration for his services. 
No commission was payable in respect of 
this matter; but as already pointed out, 
Michael’s bill in respect of water-soluble 
oil referred not only to the 20th September 
letter, but also to the letter of 14$b June 
1918, showing that it was treated as being 


part and parcel of the original arrange- 
ment, with a variation as .to the terms. 
Having regard to these facts, we are of 
opinion that the argument based on the 
three letters to the effect that there could 
not have been one general conspiracy, fails. 

It was further urged on behalf of the Ap- 
pellants that tho fact that there were many 
transactions intervening between the dateB 
of the three matters alleged as overt acts 
by the prosecution, and that it was not 
proved that such transactions were fraudu- 
lent or dishonest was inconsistent with the 
existence of one general conspiracy. 

We are not prepared to accept that con- 
tention. Assuming for the sake of argu- 
ment .that all such other transactions were 
honest, but that the three which have been 
investigated were not honest , these facts are 
not inconsistent with a criminal conspiracy 
to defraud the Government of India as and 
when opportunity occurred 

Reference was made to Waite’s banking 
account which showed the payment into 
his account of various large sums of money, 
spine of them in cash, the result being that 
there was an accretion of about a lakh of 
rupees in the course of a year over and 
above his salary. 

We are of opinion that no reliance can 
be placed upon this matter, as showing 
that Waite was a party to the conspiracy 
alleged in this prosecution, for no proof 
has been given that any of such sums were 
in connection with the transactions now 
under .consideration. 

Having regard to the facts which have 
been proved in this case, tve are constrained 
to come to the conclusion that Michael and 
Billinghurst entered into a criminal con- 
spiracy, as charged bv the prosecution, to 
cheat the Government of India of sums of 
money in connection with supplies by 
Spalding & Co. to the Munitions Board, 
and that the facts point to there having 
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been on© general conspiracy to carry out 
such cheating as and when opportunity 
occurred. 

We are further of opinion that such 
cheating could not have been carried out 
except with the connivance, assistance and 
knowledge of Waite, and that Waite him- 
self was a party to the criminal conspiracy 
alleged. 

The result of our conclusion, arrived at 
after a prolonged hearing of the appeal, 
is that the decision of the learned Magis- 
trate in respect of the* first charge must be 
upheld. 

The second charge was as follows ' — 
“ That betw'een the 26th August 1918, and 
the 10th December 1918, in Calcutta, you 
(1) J. Sloddart, (2) H. P. Blackburn, (3) 
P. E Bilhnghurst, and 11) P. IT Michael 
cheated the Government of India hv dis- 
honestly inducing them to deliver cheque 
No. 63258 for the sum of 11s 59,265, the 
property of the Government ol India, for 
credit of Messrs. Spalding & Co. in pay- 
ment of fraudulent bills -Nos 133 to 137 for 
linseed oil and thereby committed an 
offence punishable under sectibn 420, 
Indian Penal Codo, and within the cog- 
nizance of my Court.” 

The charge refeis to the five bills 
Nos. 133 to 137, Yol. II of the Paper- 
Book, pp. 145 to 153. Objection was# 
taken to the form of the charge on the 
ground that it did not state the person or 
persons who were deoeived by the alleged 
fraudulent bills Nos. 133 to 137, and who 
were thereby induced to deliver the cheque 
for Re. 59,265. 

*It was alleged that, although the Gov- 
ernment of India might be said to be a 
person within the meaning of sec. 420 of 
the Indian Penal Code, there was no sug- 
gestion that the persons constituting the 
Government of India as defined by see. 16 
of the Indian Penal Code, were deceiv«$ or 


induced to issue the cheque and that the 
defence were entitled to know the jierson 
or persons u]>on w hose mind or minds the 
fraudulent bills were alleged to have opera- 
ted 

In our judgment, the charge should 
have contained an allegation of the person 
or poisons who were alleged to have been 
deceived and induced to issue the cheque. 

We aie of opinion, however, that the 
omission should not be icgarded as a fatal 
delect m the charge, inasmuch as the ac- 
cused were not misled and there was no 
failure of justice by leason of the omission 
of the above-named particulars from the 
chaige. 

Another objection was taken to the se- 
cond chaige it was alleged that the five 
lulls, tlieiein i el cried to, were piesented 
at difleient dates, and that it any offence 
was committed l>\ the Appellants in te- 
spect of the lulls, thcie were five separate 
offences ot cheating and live separate off- 
ences could not he included in one chaige. 

1 1 | our judgment this contention cannot 
be accepted. 

The offeude charged under sec. 420, 
Indian Penal Code, would not be complete 
until the Government of India, being in- 
duced thereto by the alleged fraudulent 
hills, deliveied the cheque for Rs. 59,625. 
Until the last oi the five bills was delivered 
the inducement was not complete, and 
until the cheque was issued the offence 
under sec 420, Indian Penal Code, was 
not complete. 

In our judgment, therefore, the charge 
did not include five separate offences as al- 
leged, but one offence only. 

A further objection, however, was raised 
on the ground that the prosecution have 
not proved that any person or persons re- 
presenting the Government of India, was 
or were deceived by the alleged false and 
fraudulent representations contained in the 
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bills or were induced to issue the cheque 
by reason thereof. 

The material facts in this respect are i* 
follows : — The bills Nos 333 to 137 wme 
sent by Spalding & Co. to Watte : Waite, 
on the 10th October 1918, sent them to the 
Deputy Controller of War Accounts, Cal 
cutta, with a covering letter of that dale, 
addressed to Deputy Controller, War Ac- 
counts, Munitions Boaid, Simla. 

The Deputy Controller, War Account ^ 
(Munitions Board), Calcutta, forwarded 
the bills with Waite’s letter to Simla 
He made an endorsement on the lett *i 
as follows — '‘Not checked, order re 
pi roi to August, 1918 ” 

In his evidence S K Dutta Gupta, flu 1 
Deputy Controller, War Accounts, Ca! 
cutta, explained that, with regard to lulls 
relating to oideis placed belore 1st Augirei 
1918, lie passed them 1'ioin Calcutta n> 
Delhi or Simla without audit or check 
which he left to the Delhi oi Simla other 
In pursuance ol tins pi act ice the above- 
mentioned endorsement was made 

The bills in question were dealt with m 
the audit office at Simla an official, X 
K. Ayer. The cheque for Rs 59,265 \\a^ 
signed by another official C. P A Aiyar 
C. P. A, Aiyar, who signed the cheque, 
said that before issuing a cheque he saw 
thafc the bills had been properly signed and 
passed by the audit officer, vtz., Mr’ I 
P. Dutt m 12 cases and by the other audit 
officer, N. K. Ayer, as regards the rest ol 
the bills in rcBpect of linseed oil* The bills 
in question bear endorsement ‘ ‘ Passed for 

Rs. the endorsement in each 

case mentioning the amount of the bill and 
being initialled by N, K. Ayer. 

N. K. Ayer, however, was not called as 
a witness, 

The prosecution allege that the two 
persons deceived by the alleged fraudulent 
bills were S. K. Dutta Crupta, the Deputy 


Controller, War Accounts, at Calcutta, 
and N. K Ayer, the audit officei , at Simla ; 
and that C . P. A. Aivar was the person 
induced by the alleged fraudulent bills to 
issue the cheque 

In our judgment, however, it is clear 
lioin tlie evidence that C. P. A. Aivai ic- 
lied solely ii|>on the endoisement and ini- 
tials ot the audit officer, N K Ayei , which 
authorized him to pay the bills, and not 
u|K>n any statements contained in the bills. 

N K Ayei, the audit officer , should 
have been called ’as a witness, as is now 
admitted by the prosecution, 

S. K. Dutta Gupta, the Deputy ( 'on- 
tioller, War Accounts, Calcutta, said in 
Ins evidence that it lie had been mtoimed 
that the pioper quantity ot linseed oil had 
not brem supplied, he would not have al- 
lowed the hills to be I oi wauled to Simla 

He went on, howevu, to say that ins 
nreti uctions 'to Ins Superintendent were 
that, bofoi e lor w aiding the bills ior pav- 
nient lie was to see that they were countci- 
signed by the Deputy Controller, Inspec- 
tion, i.e , Waite. 

It has already been stated that the bills 
were not checked in the office of the De- 
puty Control lei , War Accounts, Calcutta, 
and it is clear that all that was done with 
regard to the lulls in question in that office 
was to see that the bills were' counter- 
signed by Waite and the bills were then 
forwarded to Simla 

As far as the office of the Deputy Con- 
troller, War Accounts, Calcutta, was con- 
cerned, the' officials relied ujron the signa- 
ture of Waite. It was his. signature 
which induced them to forward the bills to 
Simla 

It has been admitted that unless it can 
be shown that Waite was a party to the 
conspiracy alleged in th©*6rst charge, the 
second charge must fail. Tt is clear that 
tins must be so, for if Waite was not a 
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party to the conspiracy, he would be one * 
of the persons deceived by the alleged false 
and fraudulent representations m the bills 
and he has not bedfci called as a witness to 
prove this 

The case, therefore, appears as fol- 
lows : — 

C. V A Aiyar issued the cheque reiv- 
ing on the endorsement on the bills ini- 
tialled by the audit officer, N K Ayer, 
which authorized lnm to piv them. 

N 1\ Ayei has not been died to pio'C 
what it was which induced him to pass the 
bills 

The other audit officei T 1* Dutt, who 
did not pass the five hills in question was 
called as a witness and he said that as re- 
gards the bills with which he dealt, he 
was onlv concerned to see that the bills 
were duly countoisjgncd h> the purchas- 
ing ofticvi (in this cairn Wait") and that 
they weie anihmetic • 11 \ eo'id 

It is pi ohahle Get V K \\ei dal no 
mole than 1 P Dull . but, on the othei 
hand, it is possible th.it he did moie, and 
that he did not rely soleW on tho # signa- 
luio ol Waite. 

In a criminal case, such as this, it is 
not permissible to ‘speculate on such a 
question and the audit actually applied by 
N Tv Aver to the bills in question should 
have been proved by the piosccution , 

S K Dutt a Gupta, the Deputy Control- 
ler, War Accounts, Calcutta, was little 
more than a forwarding agent in respect 
of the bills in question he dul not check 
them, and all he did was to see that thev 
were counter signed by Waite 

In our judgment, the prosecution have 
not proved that any official of the Govern- 
ment of India w r as deceived by the alleged 
false and fraudulent representations con- 
tained in the bills, and they have not 
proved that any official of the Government 
of India was induced by the false repre- 


sentations, alleged to have been made by 
Michael and Billinghurst in the bills, to 
issue the cheque for Rs. 59,205. 

Assuming that Waite was a party to 
the conspiracy with the two Appellants to 
cheat the Go\ eminent, the prosecution, 
in our judgment, June failed to prove the 
elements necessary to constitute the 
charge under sec 420, Indian Penal Code, 
in lospect of the five bills Nos 133 to 137. 

Although the prosecution in our judg- 
ment liav*\ for the reasons aheady stated, 
Jailed to prove at least one and perhaps 
two of the elements neeessaiv to substan- 
tiale the offence contained in the second 
cUirgo, v\? , urdoi sec 120, Indian Penal 
Code, we ..it* ol opinion that the evidence 
pi od need in support of that charge is suffi- 
cient to suppoit a charge of an attempt or 
attempts on the part of the Appellants to 
commit thi' offence involved m the second 
charge 

In oul judgment, the Vppeliants pte- 
sonted the hills, refenul to in the second 
oJuige, knowing that they contained false 
repiesentationet as regards the number uf 
gallons of linseed oil by Spalding & Co 

The pto entatiou oi each ol the bills was 
an application loi the payment of money 
under U Ise pretences It was done dis- 
honestly and with the object of deceiving 
the officials ol the Government of India 
and inducing the Government of India to 
issue a cheque oi cheques for the amounts 
ol the bills 

As soon as each of the bills was presen- 
ted the offence of the attempt was com- 
mitted 

The Appellants might have been con- 
victed of the attempt although it was not 
charged (ser sec 237 of the Criminal Pro- 
cedure Code). 

The Magistrate, however, did not take 
this course, as in his view the offence 
charged had been proved. Nor was it sug- 
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Rested in argument that the Appellants 
should now be convicted of the attempt and 
we do not propose to take that course in 
appeal. We are of opinion, however, 
that the evidence in respect of the charge, 
so far the Appellants are conoorned, is 
material on the question of the conspiracy 
alleged m the first charge. 

It is neoessary in this connection to 
notice an argument which was urged by 
the learned Counsel on behalf of Billing- 
burst; viz , that even assuming he knew 
that the bills presented bv Spaldiifg & Co 
contained false representations as regards 
the number of gallons of linseed oil sup- 
plied hv Messrs. Spalding & Co. , his action 
in presenting the bills could not be regard- 
ed as dishonest, as he expected and be- 
lieved that the bills would be checked by 
fhe Government of India officials and that 
if they did chock the bills and passed them, 
after such checking, Spalding & Co would 
legitimately be entitled to receive the 
amounts of the hills 

We cannot for a moment accept such 
an argument. If we were to give any 
sanction to such conduct, a 3 being legiti- 
mate, i# would entail a serious inroad upon 
the principles of common honesty and com- 
mercial integrity. 

The result of our judgmennt is that the 
Magistrate’s decision as to the first charge 
must be upheld, and that the conviction 
under the second charge should be set 
aside. 

We have now to consider the question 
of sentence. The premises, of Messrs. 
Spalding < fc Co. were searched on the 28rd 
Deoember 1919, and at other times be- 
tween that date and the 22nd August 1920, 
when the complayit in this case was 
lodged. 

Billinghurst was arrested in September 
1920, and released on bail on the 9th 
tember 1990. Extradition proceedings 


were instituted with regard to Waite, 
Blackburn and Michael who were in Eng- 
land. Waite was seriously ill and was not 
extradited but in pursuance of the extra- 
dition proceedings Blackburn and Michael 
Merc brought before the Court in April 
]921, under arrest. 

On the 24th May 1921, on the applica- 
tion of Billinghurst the High Court made 
an order that the trial of the case should 
proceed, though the presence of Waite 
could not be obtained, and gave a direction 
that the proceedings before the learned 
Magistrate should be continued as far as 
possible from day to day and completed 
with all ixissible despatch. 

The trial began on the 7th June 1921, 
the hearing was not finished until 22nd 
\ugust 1922, and judgment was delivered 
on the 28th November 1922. 

Tn our pidgment it is necossarv to draw 
it tout ion to these dates and to express our 
gone concern at the length of time oc- 
etipiod by the trial of this case 

Trom whatever point of view the matter 
is approached, it is equally serious. How- 
e\ei girt It y an accused person may be, it 
is most undesirable that he should be sub- 
jected to the strain and anxiety of such 
prolonged proceedings unless it is abso- 
lutely unavoidable. 

From the other point of view it must 
be obvious that the cost of proceedings, 
such as these, must be increased propor- 
tionately as the proceedings are prolonged. 

From the materials before us it is clear 
that adjournments were at various times 
planted on the application of one or other 
of the accused, sometimes on the ground 
of illness, and that they were responsible 
for some of the delay. On the other hand, 
thev certainly were not responsible for, 
anything like all the delay, as, for instance* 
<>u one occasion the Magistrate was unable 
to proceed with, the case for a whole month 
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owing to his being deputed to other work, 
viz , enquiry into a disturbance at the jail. 

What amount of unnecessary repeti- 
tion and additional labour was entailed by 
such an interference with the proceedings, 
only those engaged in the trial and con- 
duct of the case can say it was a case full 
of details with many exhibits and the extra 
work and time involved by reason of such 
an interference must have been very con- 
siderable 

We recognize that lhe»case was by no 
means an easy one , there were many do- 
cuments and accounts to be examined, and 
matenals had to be collected from vaiious 
places* but, making all allowances for 
these matters, we see no real justification 
for so long a time being occupied in the dis- 
posal of this case, and we have felt bound 
to draw attention to this matter in the 
public interest 

Tliere is another reason for lefernng to 
the length of the pioceedmgs and that is 
that we consider it matenal on the ques- 
tion of sentence 

As alreadv mentioned, Billmghurst* was 
artrested in September 1920, subsequently 
released on bail, and convicted in Novem- 
ber 1922. 

Michael was brought fiorn England 
and placed before the Court in April 1921, 
and convicted in November 1922. 

The strain, anxiety and mental suffer- 
ing, to which 'the Appellants must have 
been subject during this long time, must 
have been severe, and that is a matter 
which, in our judgment, may legitimately 
be taken into consideration in passing 
sentence. 

For these reasons we reduce the sen- 
tence of one year to one of nine calendar 
months. 

With regard to the appeal of the Crown 
against the acquittal of Blackburn* viz u 


*No. 1 of 1923, in our judgment/ the pro- 
secution have not showm sufficient rea- 
sons for inteifeience on our part with the 
decision of the learned Magistrate and 
consequently the appeal m this case must 
be dismissed. 

During the course of the argument a 
statement was made by the learned Coun- 
sel, appealing for Billmghurst, to the 
effect that an offer had been made on be- 
half of the Government of India to with- 
draw the case on ceitain terms. We 
thought it necessary to ask the learned 
Advocate-General to ascertain precisely 
what occurred as he said he was not in- 
structed with respect to this matter. 

He afteiwaido made the following 
statement: — “Government never offered 
to release Billmghurst on any terms at all. 

On the (sic?) August 1921, 

the case against Sukhfcil Kcinani was 
withdrawn. 

By a letter, dated tTie 9th August 1921, 
Mr. Armstrong, the investigating officer, 
repoitcd to Government that Blackburn 
had called that morning at the Munitions 
office and that the question of withdraw- 
ing the prosecution against Spalding & 
Co. which arose as a possible consequence 
of the withdrawal of Ivernani’B case, was 
discussed Blackburn was fcold very 
clearly that the withdrawal could not be 
recommended, if there was any chance of 
Government being subsequently harassed 
with claims by the accused ; he was told 
that the accused might submit for con- 
sideration a petition that if the case 
against Spalding w^ere withdrawn, the 
accused undertook to bring no claim for 
damages or costs against Government in 
respect of it, that the circumstances of 
the case justified the extradition and the 
ease being put in Court and that they 
withdrew all imputations made in a peti- 
tion presented to Court on the 12th July. 

108 
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He was further told that if lie put in such 
a petition it would be forwarded to Simla. 

By letter, dated 10th August 1921, M>r. 
Armstrong reported to Government that 
ilmghurst did not intend to apply for 
withdrawal unless Government were pre- 
pared to pay him compensation. 

On the 15th the Government issued 
orders that “ Spalding’s caso should not be 
withdrawn but should be prosecuted to a 
conclusion.” 

In our judgment this matter, is outside 
the scope of this appeal, and it is not neces- 
sary for us to express any opinion with 
resjiect thereto. 

The Appellants must surrender to theii 
bail at once. ^ 

With regard to what the two learned 
Vakils have just urged, namely for dealing 
with the accused Billingliurst under the 
First Offenders Act or for further reduc- 
tion of the sentence^of the accused, we 
desire to say that we considered this 
matter fully and carefully before w 7 e de- 
livered our judgment and we regret that 
we can see no reason for, altering the de- 
cision at which we have arrived. 

The application for granting compensa- 
tion to Mr. Blackburn is rejected. 

N. G. 


PRIVY COUNCIL. 

[Appeal from Allahabad.] 

Lord Buokmastbb. 

Lord Phillimorb. 

8ir John Edge. 

Sib Lawrbnob Jenkins. 

Lord Salvksbn. 

1922, 

Heard, 27 and 

28, November. 

Judgment, 

20, December. . 

Fact, imte of—BevfrMl of rial 

Court on appeal, upheld— Qrfrl affreeptuM, fhjpay a 


Musamhat Hafi- 
ZAN Bibi, 
Appellant, 
v, 

Mrs A HU AT StJBA 

Bibi and ore., 
Respondents. 


dower of a lakh of rupees alleged to have been made 
at man lage which took place 86 yean before suit— 
Nature of evidence needed to eetablitfi case. 

Where ihc question was whether at the 
Plaintiff’s marriage with her deceased hus- 
band, which took place 36 years bp fore this 
suit against his estate for her dower 
money, the latter had verbally agreed to 
a dower of a lakh of rupees . 

Held — That m view of the fact that the 
Plaintiff's ease came (m the absence of 
documentary evidence) to rest entirely on 
Ihc recollection oj persons who were pre- 
sent at the marriage, the evidence of the 
agreement had to be clear and convincing 
m order to establish her claim against her 
husband’s estate. 

That though it appeared that the social 
standing of the Plaintiff’s family was 
much below that of her husband's in whose 
family the customary dower of feiyalcs 
was proved to be a lakh of rupees , as the 
marriage appeared to be a love match, 
there was no inherent improbability m the 
husband, infatuated as he seemed to be 
with her, agreeing to such a l a rge dowej if 
the Plaintiff’s relations insisted. But in the 
absence of evidence of such insistence and 
having regard also to the generally unsatis- 
' factory character of the evidence adduced 
by the Plaintiff, the Judicial Committee 
agreed with the High Court in dismissing 
the suit though the same had been decreed 
in the Original Court. 

Tins was an appeal from -a decree of the 
High Coprt, Allahabad, dated the 81st 
August 1915, reversing a decree of the 
Subordinate Judge of Gorakhpur, dated 
the 18th July 1918. 

The parties were Mahomedans and the 
suit was brought by the Appellant to Bn* 
force her alleged right to a dower of 
Rs. 1,00,000 the estate of her late 
husband. 

The Subordinate Judge upheld her -eon- 
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tention and passed a decree in lier favour 
which was, however, reversed bv the High 
Court on appeal. The Plaintiff there- 
upon filed this appeal to His. Majesty in 
Council. 

The arguments of Counsel were directed 
towards the facts which arc fully set out 
in the judgment of their Loulwhips. 

Mr. Narcunmham for the Appellant 

Messrs. Montgomery ^ K. and A. 
Majid for the Respondents 

Their Lobdships’ Judgment was deli- 
vered by 

Lord Salvesen. — Tn this suit the Ap- 
pellant sued tor payment of Rs. 75,000 as 
the amount of the dower debt due by the 
heirs of her late husband, Mujib Ullah 
The latter died in 1909, and the present 
suit was commenced in April 1912. The 
Appellant was married about thirty-six 
years before the date of suit and had lived 
with, her husband till his death Her 
allegation was that at the time of the 
mannage an agreement was made on her 
behalf with her husband that her dower 
was to be a lakh of rupees. As she, had 
succeeded to one-fourth of his estate the 
demand was correspondingly restricted. 

The Subordinate Judge held on a con- 
sideration of the evidence led before him 
that the Appellant had established her 
case, but his judgment was reversed by tjie 
High Court, who gave decree in favour of 
the Appellant, for three-fourths of Rs. 107, 
i.e., for Rs. 80-4-0, and otherwise dis- 
missed her claim. The sum of Rs. 107 
represents the so-called “fatmi” dower, 
or the legal minimum to which the widow, 
of a Mohammedan is entitled. No queer, 
tion was raised as to the amount of the 
“ fatmi” dower if this is all to which the 
Appellant is entitlod. 

The issue was thus entirely one of fact ,. 
viz., whether the Appellant had proved 


the agreement which she alleged. She 
adduced ten witnesses in support of her 
case, of whom the Subordinate Judge held 
two to be unreliable, but as regards the 
others lie considered them respectable and 
worthy of ciedit. The Respondents ad- 
duced six witnesses, all of whom the Sub- 
ordinate Judge legaided as unreliable, and 
whom therefore hi* did not believe Their 
story w r as that at the time of the mairnage 
tbe dower was settled to be “ jatimai” or 
“fatmi” dower. 

The High Conti proceeded on the 
assumption that the evidence for the de- 
fence was interested and unreliable, but 
on an examination of the evidence led on 
behalf of the Appellant held that she had 
failed to prove that her dower was fixed 
at one lakh of rupees at the time of her 
marriage with Mujib Ullah. This indeed 
was the main issue of fact winch the Ap- 
pellant sought to establish, although ill 
the course of the trii^l a mass of conflict- 
ing statements as to the social position of 
the Appellant’s family and the customary 
dower of female members was elicited 
from the witnesses examined on both 
sides. The materiality of this evidence 
if an agreement were jclearly pi&ved is 
not obvious, but, on the other hand, it 
afforded some test of the reliability of the 
witnesses on whom the Appellant chiefly 
relied if the conclusion upon it was un- 
favourable to her contentions. 

When the evidence was led thirty-siK 
years had elapsed since the date of the 
marriage and the verbal agreement relied 
on. There was -admittedly no documen- 
tary evidence, and the Appellant’s case 
came thus to rest entirely on the recollec- 
tion of persons w*ho were present at the 
marriage. In such circumstances the 
oral evidence of an agreement must be 
dear and convincing in order to establish 
avdaim against the estate of Urn mah who 
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is said to have been a party to it. 
Judges of the High Court have pointed 
out numerous matters on which the Ap- 
pellant's witnesses gave evidence that was 
demonstrably false, and they aecordinglv 
reached the conclusion that their evidence 
in support of the allegation that the dowei 
was fixed at one lakh was unreliable and 
ought to be rejected 

It would sene no good purpose to re- 
capitulate in detail the grounds on which 
the High Court leached this conclusion 
Tt will he sufficient to indicate general I \ 
their 1 lordships’ own conclusions on the 
fuels in controversy 

The marriage beween the Appellant and 
Mujih rilah was a love match The Ap- 
pellant was at the time a beautiful girl ul 
eleven or twelve veais, while Mujib I T Ha li 
had already reached the comparatively 
mature age of twenty-five He was fond 
of hunting, and on one of his expeditions 
saw the Appellant. and fell in love with 
her He kept the marriage a secret hour 
his elder brother, the head of the familv, 
but a good many of his relatives were, pre- 
sent at it The celebration was attended 
by many guests, vaiiouslv estimated at 
100 to 500 persons Had the Appellant 
been a member ot her husband’s familv, 
m which the customary dower of females 
is proved to have been a lakh of rupees, 
or had she been of equal social standing, 
there would have been a strong probabiUv 
that her people would have stipulated for 
a similar dower before consenting to the 
marriage. The truth, however, appeals 
to have been that while*her father* had at 
one time had some interest m landed 
property, it had been confiscated owing to 
the part he had taken in the Mutiny, and 
both he and his sous wore in very reduced 
circumstances. A good many of the Ap- 
pellant's witnesses testified to theifr belief 
that they did a considerable business (vej v 


The variously estimated) in grain and as 
money-lenders, but they are all open to 
the observation that they had very inade- 
quate means of knowledge A striking 
leaf ure of the ease is that the Appellant’s 
mother and two brothers, wdio are all alive 
(the eldest brother having alone died), 
were not called as witnesses. On the 
matter of then social position, and 
< specially as to then financial circum- 
stances, thev alone weie in a position to 
give definite' information, which might 
have been horiiQ out oi cheeked by refer - 
ence to accounts or other documentary evi- 
dence No evidence was led, apart from 
the \ppeilant's own statement in regard 
to a maternal aunt, us to what was the 
customary dower of females of the Appel- 
lant’s familv. ft was aigued that none 
was available, as the Appellant had no 
sisters and no othei female relatives whom 
she knew llei ignorance, however, of 
other members of her family is comment- 
ed on In the Judges of the High Court, 
and certainlv , if it be real, it suggests that 
the social mipoitance oi liei family was 
muffi below that of hoi husband’s, which 
is the conclusion that the’r Lordships 
have aimed at on the othei evidence in 
the case 

(1 ranting all this, there xs no inherent 
improbability that the Appellant’s, hus- 
h;uid, infatuated as he seems to have been 
with her, might not have agreed to so 
huge a dower as a lakh of rupees if her 
relatives had insisted on this as a condi- 
tion of the marriage Of any such in- 
sistence there is no trace in the evidence, 
and all the persons who took part in the 
actual celebration or in arranging the 
amount of her dow T er— the kazi, the vakil 
and the witnesses — are all dead. Those 
w ho give evidence in the case were merely 
guests w ho had* no special interest in the 
matters to which they depose and whose 
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evidence in chief is singularly bald and 
devoid of detail. Under cross-examina- 
tion they made such divergent statements 
as seriously to impair their reliability. 
Thus, to add only one instance to the 
many to which the High Court Judges 
refer, two of the Appellant's witnesses 
assert that Nasrat Ullali (the elder brother 
of the Appellant’s husband) was present 
at the inairiage, although if theie is one 
thing certain in the case it is that the 
marnage had been kept ^ectet lioin him, 
as the hi others were on bad terms On 
the whole, thereloie, their Loidships are 
of opinion that the High Court reached a 
correct decision in holding that the Appel- 
lant had failed to ptove the agieement on 
wduch her claim was based, and they will 
humbly advise His Majesty that the ap- 
peal be dismissed with costs 

Solicitor: Mr. Douglas Grant for the 
Appellant 

Solicitor Mr John Tucfa r for the Re- 
spondents 

Cr. P M 

(CRIMINAL APPELLATE JURISDICTION.] 
Full Bonch Reference 
No. 1 of 1923 

IN 

Govt. Arp. No. 2 of 1923. 
Sanderson, C. J. 

Ohatterjea, J. 

Richardson, J. 

Rockland, J. 

Panion, J. 

1923, 

11, June. 

Crintyial Procedure Code (Act V of 1898), fees. 
90 , 587 , Sck V, Foim 7— .Warrant, issued against 
Witness in statutory form , but without previously 
recording Magistrate's reasons therefor — Validity — 
Reasons , recording of, if imperative or directory — 
Test to determine whether^statute mandatory or 
directory— Penal Code (Act JULY of I860), sec* 9$* 


Per Corivm — (Ohatterjea, J., dissen- 
tient) — In a case in which the Mogul rate 
had materials before linn sufficient % under 
sec 90 1 Criminal Procedure Code ( to 
justify the issue of a warrant and to which 
he applied his judicial discretion and in 
which the wuriant was good and valid on 
the face of it and staled the reason upon 
which the Magistrate relied, the warrant 
was not invalid merely by reason of the 
fact that the Magistrate omitted to re - 
cord in willing ulhcnnsc than in the 
warrant the reason y which actuated him 
tu issuing the wan ant. 

Pc/ S\\J>KRS(>\, C J. (UuCKL\ND AND 
P in ton , J,J , concilium;) — The words in 
see 90 of the ('nminal Procedure Code 
requiring a Magistrate to record his 
reasons j nr issuing a wairant in the place 
o) a summons for the appearance of a icit- 
ness arc not un pc rat tie but directory. 

Per Svm>erso\, C J (Panton, J , 
concurring) —iicc 455 of the Criminal 
Procedure Code deals with the form <f 
the warrant itself and nothing more and 
does not absolve the Magistrate firm 
complying with the provisions oj sec . 90. 
It is the duty of the Magistrates to record 
then reasons specific ally as required by 
see 90 be foie issuing a warrant and they 
should not be satisfied with merely sign- 
ing their names to warrants in the form 
given in the schedule . 

Per Chatter.ikv, J — The. mere sign* 
ing by ihe Magistrate of a warrant m 
form No 7 of Sell V of the Criminal 
Procedure Code which states that the 
Court has reason to believe that the wit- 
ness will not attend unless compelled to 
do so is not sufficient compliance with the 
requirement of sec. 90 of the Code. 

The mere statement that the Court 
“ has qood and sufficient reason to be- 
lieve -’ is not stating what those reasons 
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are , and the words in see . 90 ''after re- 
cording its reasons in writing ” show that 
it must be done before issuing the war- 
rant . 

The recording of lus reasons by the 
Magistrate is a preliminary condition to 
the issuing of a warrant under sec . 90 of 
the Code t and a warrant issued under tin 
section without recording those reasons 
in wnting has no legal force and effect, 
the requirement that the reasons should be 
recorded bemq mandatoru and not direc- 
tory only « 

Per Chvttkfjkv and Rockland, JJ - 
Sec M7 of the, Code had no application to 
the cate. 

Per Ricttvrdson, J — Where a ftai- 
rant is issued in the statutory form , th< 
omission of the Magistrate to record hh 
reasons (apart from the statement in the 
warrant) docs not go to the Magistrate 
jurisdiction to the extent of making tin 
warrant null ami voul in the hands of the 
police officer or deprive hnn of the author- 
ity to execute it 

Per Richardson and Rockland, XT.- 
If a warrant is an invalid warrant issued 
without jurisdiction , the act of the police 
officer in attempting to make the arrest 
would be a v'lioUy unauthorised act, and 
the question whether the act teas or was 
‘ not strtctlu justifiable ' within the mean- 
ing of see 99 of the Penal Code would not 
arise. 

Tests fo ) determining whether a provi- 
sion of a statute is mandatory oi directory 
discussed . . 

SuKHKSWAR PlHICHAN V , EMPEROR (2> 
considered. 

This Reference to the Full Bench was 
in relation to Government Appeal No, 1 
of 1923, 

I.L. R.88Oah780j a, <3. 15 0. V. N, 

root emu 


The material facts of the case appear 
in the judgment of Buckland, J.* referring 
the case to the Full Bench. 

The appeal was first heard before Buck- 
land and Cuming, XT., who made the 
following Order of Reference : — 

Bocklvnd, J. — Tins is an appeal by 
the Government of Assam against a judg- 
ment of the senior Extra Assistant Com- 
missioner at Dhubn acquitting 12 per- 
sons charged under sec 147, Indian 
IVnal Code, as members of an unlawful 
assembly, the common object of which was 
to lesist the execution of a warrant of 
arrest 

For the present purpose a bare outline 
ol the teds suffices, for there lias been no 
decision upon the merits and this appeal 
turns wholly upon a question of law and 
if it succeeds a remand is inevitable. 

Certain constables were deputed to exe- 
cute a warrant of arrest against a recalci- 
trant witness of the name of Sanaka Bibi 
in connection with a criminal case in the 
Comt of the Extra Assistant Commis- 
sionei The execution of the warrant was 
aesmted and the learned Judge has held 
that 'the warrant was illegally issued with 
the consequence that the resistance did 
not amount to an offence. The warrant 
was issued under sec. 90 of the Criminal 
Procedure Code, but it appears that the 
Point by which it was issued did not record 
in writing its reasons for issuing it. 
Wlut has now to be considered is whe- 
ther a warrant issued in such circum- 
stances is or is not a valid warrant. 

The learned Advocate-General has sub- 
mitted to us that the defence to which 
the learned Judge w’ho tried the case 
gave effect amounts to that which stated 
m the words of the Indian Penal Code is 
t he exercise of the right of private dp- 
tence. Though the learned Judge did pot 
in so many words so define it , I think that 
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this is correct. Upon that the learned 
Advocate-General has contended that 
unddr sec. 99, Indian Penal Code, the 
right of private defence lias no applica- 
tion to the case as the acts resisted were 
done by a public servant acting in good 
faith under colour of his office though 
the acts mav not be strictly justifiable by 
law. He has further relied upon Bnu 
Haidar v. Emperor (1) in which a search 
warrant had been issued under sec. 96, 
Criminal Procedure (k\de, whereas it 
should have been issued under sec 100 of 
the same Code. Its execution was re- 
sisted and the accused persons were con- 
victed under see. 147, Indian Penal Code, 
and* one of them under sec 353, Indian 
Penal Code. The warrant was held to 
have been wholly illegal and on that 
ground the accused persons were held to 
have committed no offence as sec. 99, In- 
dian Penal Code, did not apply. A dis- 
tinction was thdre diawn between cases 
where there is a complete absence of 
jurisdiction and an excess of jurisdiction. 
We have been asked to make the $ame 
distinction m this case 

The foregoing argument in my opinion 
is fallacious. The question of the cons- 
table acting in excess of any jurisdiction 
which the warrant purported to confer 
upon him does not arise in the case as.it 
comes before us now. The judgment of 
the learned Judge is founded upon the 
initial invalidity of the warrant as I shall 
shortly show. Whether or not. the cons- 
table acted in excess of his juiisdietion if 
the warrant w T as a valid warrant is a ques- 
tion of fact to be determined upon the evi- 
dence. This is the question which arises 
upon the application of sec. 99, Indian 
Penal Code, which does not involve the 
question before us, viz . , the validity of the 
warrant itself. If the warrant was illegal 
11) U 0. W. N, 886 iWh. 


from the beginning there is no question of 
excess of jurisdiction for there could have 
been no excess where there was no juris- 
diction at all Further with reference to 
sec. 99, Indian Penal Code, if the war- 
rant was illegal it could not be used to 
suppoit any acts of the constable and the 
question whether oi not any act of ins 
was such as was not" btrictly justifiable 
could not arise. 

Tlie learned Judge in support of his 
decision that resistance to an invalid pro- 
cess cannot amount to an offence lias re- 
ferred to SnUieswar Phuhhan v Emperor 
(2) In that case a warrant was issued 
under sec. 90, Criminal Pioceduie Code, 
for the anesf of a witness. The Magis- 
trate did not, however, rocoid his reasons 
in writing loi adopting that couise. The 
warrant was executed by the arrest of the 
witness but she was released by the Peti- 
tioned to this Court, # wlio had been tried 
and convicted of an offence under see. 
225B, Indian Penal Code. The rule was 
granted upon the grounds that the action 
of the Court issuing the warrant of arrest 
was illegal and vitiated the subsequent 
proceedings including the conviction of 
the Petitioner for resisting an invalid pio- 
cess. The rule was made absolute and in 
the judgment it is stated that the proce- 
dure w T as illegal as on the face of it no 
reasons weie recorded by the Court issuing 
the warrant. Their Lordships rofeired to 
and commented upon the circumstance 
that m lieu of a summons a warrant wad 
ordered in the fh'st instance but that is 
justified by the Code of Criminal Proce- 
dure and I do not gather from the judg- 
ment that howevei much they may have 
condemned that course they based their 
judgment upon that ground. 

>vl find myself unable to distinguish this 

12 ) I. L.n.asc*1.7$»i s. c. 15 0. W. H, 
looi imih 
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case from the appeal now before us. But 
with great respect to the learned Judges 
who decided it I find myself also unable 
to agree with them. The position ia that 
stated by Mr. Mavne in his well-known 
work on the Criminal Law of India Mth 
edition, p. 205) where he classifies the 
ways in which acts purpoating to be done 
under the authority of the law may he 
illegal This case falls within the class 
first stated w here the w an ant undei 
which the officer acts is on the face of it 
legal even though defective m foim and is 
issued by an authority competent to issue 
such a warrant but was improperly or irre- 
gularly issued. Here there is no sugges- 
tion that the warrant was defective on tin- 
face of it, and the judgment of the 
learned Judge has proceeded entiioly upon 
the basis of its having been illegallv issued 
In such cases the learned author states re- 
sistance is always jinlawlul, which pio- 
position he suppoits by refcience to Eng- 
lish authorities. But as the procedure m 
this countiy is governed by the Code ol 
Ciimmal Procedure it is that Code alum 
that one must refer for matters for which 
it provides. 

I do not propose to lefer to decisions in 
cases where the Code states that something 
shall be done and the question is whether 
or not that which was done amounted 
to a compliance with the law. for they do 
not assist m coming to a decision where a 
particular act does not even purport to haw 
been done. In re Karuthan Ambulant (3), 
it w r as decided that the 'failure to recoid 
reasons in writing vitiated a warrant undei 
sec, 90 and that the omission to do so was 
not cured by sec. 537 , Criminal Procedure 
Code, as the recording of reasons wits a 
necessary preliminary to the exercise of the 
jurisdiction. The judgment of the learn- 
ed Judge does not, however, give reason * 

13) l. L E. 38 Mad, 1088 U9Ht 


for tin's statement of the law and it appears 
moreover verv questionable whether the 
warrant with which his judgment dealt 
uas issued under sec. 90, Criminal Proce- 
dure Code, though for the purpose* of the 
cose lie assumed that to have been so. 

Now t lie section is not mandatory in its 
terms The issue of the W’atrrant is to 
follow' the recoiding of reasons. That is 
indicated bv t ho use of the preposition 
“ after " But the section, if analysed fur- 
tliei , does not in. so many words prescribe 
the recording of reasons. Rather, it 
assumes the recording of reasons and bv 
the word “after” states the ordei of 
events T do not go so far as to suggest 
that H is merely permissive but in my opi- 
nion it is far from mandatory, and the 
rules applicable to the construction of 
mandatory sections of the Code ha\e no 
application to it Even if the section mav 
be said to require or prescribe that the 
Court shall recoid its reasons in writing I 
do not consider that it is more than 
directoiv in that respect, 

T have considered the application of sec 
537, Criminal Piocedure Code, but have 
come to the conclusion that it can have no 
application to a case such as tins It ap- 
plies to the reversal or alteration of find- 
ings, sentences and orders on the ground 
of* errors, omissions or irregularities. But 
though we are concerned with an 
error, omission or irregularity there is 
no question of the reversal or alteration of 
a subsequent finding or sentence, anrl the 
ei'icumstances are not such that the section 
could apply. The question involved here 
primarily arises between the witness and 
the person desiring his or her attendance 
and if it is permissible to refer to the 
principles of sec. 537 it is difficult to see 
how the witness could be prejudiced in any 
way by' the Court not having recorded its 
reasons m writing for the issue of the war* 



Voii. XXVIL] THE CALCUTTA WEEKLY NOl'ES. 8CI 


The Government of Assam v Sahebulla. 

rant. Sec. 90, however, also applies wheie 
a warrant is issued for the arrest of a per- 
son accused of an offence who fails to obey 
a summons, and if in such a case the 
reasons of the Court had not been lecoid- 
ed in writing I should hesitate to say that 
sec. 537 had no application though the 
ultimate test would be whethei any failiue 
of justice had been occasioned therebv. It 
would be anomalous absolutely to hold that 
as regards a witness the warrant is illegal 
if no reasons in writing have been recot fl- 
ed befoie it is issued ; whereas in the case 
of a person accused of an offence a war- 
rant issued m similar circumstances may 
be of full legal force and effect Sec. 538 
of the same Code, though it has no appli- 
cation to the ^resent case, is interesting 
as an analogy, and that section lavs it 
down m the clearest terms that m ciicu in- 
stances not far removed from those w ith 
which wc are concerned a person making 
a distress shall not be deemed a tiespas ei\ 

For the leasons I have given in m> judg- 
ment the wairant was not illegal, because 
the reasons for issuing it were not recon}- 
ed. This is as far as it is necessar\ to go 
as the learned Judge lias considered him- 
self concluded by the judgment in Sul Ji ex- 
war Phulchan v. Emperor (2) and conse- 
quently has lefrained from discussing the 
evidence against the 12 persons charged by 
him under sec. 147, Indian Penal Code. 
I therefore express no opinion as to the 
facts nor as to the legality or otherwise of 
the way in which the warrant was exe- 
cuted, which may involve the application 
of sec. 99, Indian Penal Code. 

In consequence of the view of the law 
which I have expressed the order which I 
would make in. tins appeal is that ( the 
order of the learned Judge acquitting the 
accused under sec. 258, Criminal Proce- 

m I. It. B. 98 Cal. 789 : u. c. 16 <\ W. N, 

looi (mn. * 


dure Code, should be set aside and the case 
remanded to him to dispose of subject to 
our judgments on this jjoint, As he has 
already recorded all the evidence on both 
sides no further evidence need be taken. 

But as we are differing fiom the judg- 
ment of a Division Bench of this Court on 
a point of law, undei Chap VJJ of the 
Appellate Side Buies, the |>omt must be 
referred to a Full Bench of the Court 
The question to be referred is . — If a Court 
under sec. Oft, Criminal Piocedure Code, 
issues a warrant for the arrest of any per- 
son, as therein specified but does not first 
record its reasons in writing, has Ihe war- 
rant so issued any legal force and effect? 

Cuming, J. — This is an appeal by the 
Government of Assam against an older of 
acquittal. One Chapai Sheik brought a 
criminal complaint against ceitain persons 
among them one Kancha of enticing away 
his wife Sanaka unde^ sec 498, Indian 
Penal Code Process was issued and also 
a warrant against Sanaka who w r as a wit- 
ness. This warrant was issued undei the 
provision of sec 90. Criminal Procedure 
Code, and accoidmg to the provision ot the 
section the Court before issuing the war- 
rant should have recorded its reason for 
issuing a warrant and not a summons No 
such # reasons were recorded When the 
constable went to execute the warrant he 
was resisted by the gnl’s father and a num- 
ber of other persons and a riot ensued 

These persons weie duly prosecuted. 
The learned Magistrate acquitted the ac- 
cused relying on th£ authority of the case 
of Sukheswar Phukhan v Emperor (2). 
He held that as no reason had been re- 
corded for issuing a warrant instead of a 
summons as required by sec. 90, Crimiijal 
Procedure Code, the arrest w r as illegal and 
hence the accused were entitled to resist 

>. I. L. R« ss Cal. 789 : 0* c. 16 C. VT. 
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th-e execution of the warrant. The learn- is a case in which it can b© held that there 
ed Advocate-General who appears for the was an excess of jurisdiction as distinct 
Government of Assam has contended that from a complete absence of jurisdiction, 
the case relied on by the learned Magis- There was in this case either complete 
irate, Sukhcswar v Emperor (2) is dis- jurisdiction or no jurisdiction, 
tmguishable and that the present case The Magistrate in issuing the warrant 
falls within the purview of sec. 99, Indian did nothing in excess of Ins jurisdiction for 
1 enal Code Sec, 99, Indian Penal Co(le t he had jurisdiction to issue the warrant. 


provides that there is no right of private 
defence against an act which does not 
reasonably cause the apprehension of 
death or grievous hurt if deyne or attempt- 
ed to be done by a public servant acting 
in good faith under colour of his office 
though that act may not be strictly juM - 
liable by law. 

The Magistrate who issued the wtuuut 
had full jurisdiction to do so and lus pio- 
ceedmgs veie only so far irregular rn that 
he omitted to rccoid his reasons for issuing 
the wanant instead of a summons ills 
omission to record those reasons is in v \ 
opinion an meguIcnU but the omiss' u 
id not lender the variant illegal so as to 
gi\ 0 the accused jxT^ons that -right of pi - 
vite defence against t]i * o instable execut- 
ing it. This view of the law is in dun t 
conflict with the view taken in case * j 
Utilities war Phukhan v Emperor (2) m- 
bed on by the learned Magistrate and m 
my opinion the cases arc not distinguish- 
able Th© facts of that case are that the ac- 
cused persons were prosecuted on a civic e 
of unlawfully lescuing from custody a pci- 
son who had been arrested on a warunt 
similar to the warrant now under discus- 
sion and the learned Jttdges bold that such 
a warrant was dtegal bscuise of the omis- 
sion to record the reason for issuing a war- 
rant and not a summons tmd this case also 
turns entirely on exactly the same point, 
whether the warrant was or Was not 
a legal one. I do not think this 

.«> I. L.H*SS0*t. < |8fh » W, V, 
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The omission to record his reasons cannot 
be said to be doing something in excess of 
hig jurisdiction. Neither in executing it 
can the constable be said 1o have dme any- 
thing m excess of Ins pin diction The 
warrant was either a good one or a bad 
one and this would depend on whether the 
omission to record the leasons for issuing 
it was an irregularity, or an illegality. In 
my opinion it is an irregularity only The 
provision for recording the reasons for 
issuing the warrant is directoi y and not 
mand itorv The warrant w 7 as therefore a 
good and 'valid warrant. As ihm finding 
is in duwt conflict with tic authority re- 
lied on by thr> learned Mugi-hate, thequ s- 
tion should be referred to a Full Bench 
# ffhi the c cc coming on foi hearing 
before the Full B nch ] 

The \doocale-UcHcial (Mr. ,Sf. U D art) 
with Babu Surendra Nath Gjiho for 
the Appellant — It is immaterial whe- 
thei the accused was acting in self-defence. 

, The whole ’question turns on see. 90 of 
the Criminal Procoduu Code The sec- 
tion is directory and r ot mandatory. 
Magistrate has juusdiiiion to issue war- 
rant. .Omission on his part to record 
“reasons" is no justification for resist-' 
ing execution. "Refers to els. (a) and (b) 
and Schedule, h'orm VIT. “ Reasons' ’ 
does not mean that Magistrate is to state 
grounds of belief. He may issue warrant 
if he believes the person will not attend. 
He may state this in the Warrant, 
Refers to Maher .Singh v. Emperor (14). 
;u> MjjSku. t, h ii40<t«aov 
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Distinguishes In re Karuthan Am* 
balam (3), also Clarke v Brojendra 
Kishore Roy Ghoudhuri (7), which 
deals with civil liability. 

Babu Mamnatha Nath Muklierjce with 
Babu Srtsh Chandra Biswas lor the Re- 
spondents (aiyiicus curur) — The accused 
were charged under 8”c 147 of the Indian 
Penal Code with the common object of re- 
sisting legal process. Prosecution must 
si low that process was lawfully issued The 
recording of leasons under sec 90, Ci P 
C. m mandatory and one of jurisdiction 
Magistrate must satisfy first that witness 
will not attend as provided for in els (a) 
and (b) , secondly, must recoid ” reasons ” 
which is a condition precedent to issue 
of warrant Whether provision is imndi- 
torv or directory is to be detci mined In re- 
ference to Hricloy Naih Roy v Ram 
Chandra (18), Mussuwanjee Pestonjec v 
Mynoodccn Khan (19) and Kott (Roster 
Jute Manufacturing Co v. Chandra 
Kumar Das (’20). The object of els. (a) 
and (6), sec. 90 is to provide safe-guard 
against abuse of power which superior 
Courts will not be able to check unless 
conditions complied with Compliance or 
non-com plianco with such conditions is a 
question of jurisdiction. Refers to Sar - 
jugsharan Lai v. Dukhit Mahato (21) and 
Clarke v. Brojendra Kissore Roy Chow - * 
dhuri (7), approved by Privy Council on 
appeal* See Clarke v. Brojendra Kishore 
Roy Chowdhury (8). These cases show 
that recording of reasons is a condition 
precedent to special jurisdiction. .Cites 
Maxwell, 6th Ed., p. 657. Warrant in- 
is) I. Jm R. 38 Mad. 108S (1914). 
t7) LL B, 86 Cal. 4*3 1 s. c, 13 0. W. N. 

1 468 11909). 

(8) L. R. 39 I. A. 163, 176 t s. €. I. L. R. 39 
Cal, 953 ; 10 C. W. N. 866 (1912)* 
m 81 C, £»* J, 482(1930), 

(19) 6M, I. A. 134(1855). 

4 (20) 21 0, W. 791 (1919). 

(21) 17 0. W. N* 49011913)* 


valid if not sealed : — Mahajan Sheikh v. 
Emperor (10) Warrant cannot be issued 
unless Magistiale satisfied on sufficient 
materials that summons will not be obeved. 
In re Mohrdi Ch Bannerjer (22) and 
Walker v Sutherland (23) Refers also 
to the following cases on the question of 
compliance of statutoiv provision being 
condition pioc'*dent Sukheswar Phu- 
khan v. Emperor (2), In re Karuthan Am - 
balam (3) and Beta Stn<f v. Emperor (24). 
To establish otfence under sec. 147, I. P. 
C , the validitV of warrant and its proper 
execution must be established. Prosecu- 
tion not also pi opei mulci sec, 114 wlien 
validity of judicial act is questioned. 

The * 1 drocotc-Ucncral m reply — tfec 
555, Cr P C , shows that the form in 
the schedule, it used, is sufficient Re- 
cording of unnins does not go to jurisdic- 
tion, see Khosh Mahmud 1 Sarkar v Nazir 
Mahomed (13) See also Maxwell, 6th 
Ed , pp f>17, 049, 657# 059 Wan ant 
sufficient on the lace of it is a valid process 
Maync’s Ci 1 j , lth Ed , p 223 

The Jim.MENT of the Court was as 
follows * — 1 

Sanderson*, V J — This is a Reference 
by two learned Judges of this Court sitting 
as a Criminal Appeal Bench; and, the 
question referred is — “ If a Coiut under 
*ec. 90, Criminal Piocedure Code, issues a 
warrant for the arrest of any person as 
therein specified but does not first record 
its re&sons in wilting, has the warrant so 
issued anv legal force and effect?” 

^2) I. Ij. R, 38 Cal, # 789- 8. c. J6 C. W. N 
1001 (1911). 

3M. L R 38 Mad 1088 »1914\ 

(10 I. L. U. 42 Cal. 708 ; fl. c, 19 C. W, N. 
224 (1914). 

(18) l, L. IT. 33 Oal. 352, 368 s a, e, 9 0* W. N. 

1C65 <F. B.) (1905k 
(22) 13 W. B, Cr l (1870), 

: 14 \Y. B, Cr, 20 tl870‘* 

' 19Cv.Ii* 4 443\1918'| 
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In mv opinion it is necessary, and, at 
all events, advisable, to state the facts 
which gave rise to this Reference. One 
Saifauddin took criminal proceeding 
against certain persons under sec. 498 of 
the Indian Penal Code, alleging that such 
persons had enticed away Sanaka Bibi, 
who was alleged to be the complainant’s 
wife A warrant was issued by the E\ha 
Assistant Commissioner, who was u 1st 
class Magistrate, for the arrest of Sanaka 
Bibi hi order that she might be brought 
before the Court as a witness in these pio- 
ceedingK The wariant was m the follow- 
ing form *— 

“ To — The Police Officer in charge of 
f liana Salmora. 

Whereas complaint has been made be- 
fore me that lvancha Sheik of Dimatola 
has committed the offence under sec 198, 
Indian Penal (Vide, and it appeals hkelv 
that Sanaka JBibi ol Dimatola can give 
evidence concerning the said complaint 
and whereas I have good and sufficient rea- 
son to believe that she will not attend as a 
witness on the hearing of the said com- 
plaint unless compelled to do so : 

This is to authorise and regime \ou 
to arrest the said Sanaka Bibi and on the 
15th May to bring her before this (’quit. 

\ ou will be competent to enlarge the v lt- 
ness on bail of Rs 50 to make her appear 
in Court on the day fixed, to be examined 
touching the offence complained of 

Given under my hand and the seal of the 
Court this the 27th day of April 1922 

D. Sarm\, 

Magistrate , 1st cla vs ” 

When the police officers went to execute 
the w arrant at the house of Bahcbullu, who 
was the father of the woman Sanaka, it 
was alleged that an attack was made u)>on 
the police officers by Sahebulla and others. 
Consequently proceedings were instituted 
under sec. 149, Indian Penal Code, against 


29 persons : and, the common object of the 
unlawful assembly alleged was to resist the 
execution of legal process, viz .. the war- 
rant. 

The learned Commissioner who tried 
the ca«e discharged accused Nos. 18 to 29 
undei sec 253 of the Code of Criminal 
Procedure. 

After the evidence in the case had been 
finished the learned Pleader for the de- 
fence. in concluding his argument, took 
tb° point that the Magistrate who issued 
the u at rant d»d not record his reasons in 
writing before he issued the warrant and 
rehod upon the decision in Sukheswar 
Vhukhan v Emperor (2). The learned 
pleader argued that the piocesc was illegal 
and t hat consequently the offence charged 
against the accused had not been commit- 
ted. The Magistrate was of opinion that 
he must hold, in view of the High Court 
decision, to which I have already referred, 
that the piocess w^as invalid and that the 
accused had not committed the offence of 
being members of an unlawful assembly the 
common object of which w r as resistance to 
Jegal process 

Thereupon, the Government of Assam 
appealed to this Ccuit 

The appeal was dismissed as regain Is 
H of the Respondents but it was admit- 
ted agaanst one, namely, Sahebulla. This 
course was taken, as we were informed by 
the learned Advocate-General, for the pur- 
pose of raising the point which is now in 
issue. 

learned brothers, who were then 
sitting as the Criminal Appeal Bench, dis- 
agreed with the decision in the case 
ot Sukhc strut Phukhan v. Emperor (2), 
and consequent! v they referred the matter 
to the Pull Bench 

Those are the facts which I think it is 

(2) T, L R. 88 Cal. 769 . s. c. 15 0. W. N- 

inoi 'iam 
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necessary for tlie purpose of mv judgment 
to state. 

Sec. 90 of the Criminal Procedure Code 
provides as follows ■ — 

“ A Court mav, m any case in which it 
is empowered by this Code to issue a sum- 
mons for the appearance of any person 
other than a jmor or assessor, iusue f after 
recording its reasons m writing, a warrant 
for his arrest- — 

(a) if, ' eithei before the issue of such 
summons, or after the issue of the same 
but before the time fixed fo: liis appear- 
ance, the Court scesV'ason to believe that 
lie has absconded or will not obey the sum- 
mons, or 

(b) if at sucli tune he fails to appear and 
the summons is proved to have been duly 
solved m time to admit of hi« appearing in 
ucr'u dunce theiew itli and no reasonable ex- 
cuse is off eicd lor such fail mi 1 

The foim of t he wanant is given m Sch 
V, foim 7, and, the wan ant in this case, 
to which I ha\e already referred, followed 
the lot m given m the Schedule 

The form in the Schedule, in my opi- 
nion, was obviously framed in such a wav 
as to cover all the contingency contem- 
plated in sec 90 and, it might be argued 
that the Magistrate bv signing tlie war- 
rant thereby recorded his reasons in writ- 
ing, for, /it must be obvious that the Magis- 
trate had signed the warrant before it whs 
issued. The warrant is good and Valid on 
the face of it, and, in my opinion, it is 
sufficient to inform the person against 
whom it was issued of the reason for its! 
issue; and assuming as I 'do, that in this 
case the Magistrate was in fact justified in 
issuing the warrant on the materials before 
him, I am not prepared to hold that a war- 
rant in such a form would be invalid 
merely by reason of the fact that the 
Magistrate did not record in writing on 
the order-sheet of the case the reason for 


its issue which might be the same as that 
which he had stated in the warrant itself, 
and for which he made himself respon- 
sible. 

The learned Advocate -General has re- 
ferred to sec 555 of the Code of Criminal 
Piocedurc and argued that the provisions 
thereof were sufficient to absolve the learn- 
ed Magistrate fiom doing anything more 
than signing the warrant in the form pres- 
etted I am not prepared to accept that 
argument In mv pidgment sec. 555 
deals with the form of the warrant itself 
and nothing more, and the words of sec. 
5>5, m mv opinion, are not intended to 
supersede I he provisions of sec 90 

Tlie main ground, however, upon which 
the learned Advocate-General relied was 
that the material words, namely, “after 
leeoidmg Ins reasons in writing’* are not 
impcrutnc but merely directory and that 
In reason ot the omission of the Magis- 
trate to leconl his mesons otherwise than 
in the warrant ihe warrant was not in- 
valid 

1 have already said that for the purpose 
of (Ins Reference I assume that the learn- 
ed Commissioner had materials before him 
which would justify the issue of a warrant 
instead of a summons and that ho applied 
his judicial discretion m the matter. 

On the question whether the material 
words aic imperative or directory , I do not 
think much assistance, >if any, can be ob- 
tained from considering the many deci- 
sions given on this matter. 

Tlie principle which ought to be applied 
in considering whether the provisions of a 
Statute or # an Act are imperative or direc + 
tory cannot be better stated, in my judg- 
ment, than m the passage which is to be 
found in the judgment of Lord Penzance 
in the case of Howard v. Bodington (4) — 
the passage to which I refer to is to be 
(A) L, R 2 I\ D. 208 at p, 211 {1877), 
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found at page 211 : theie. Lord Penzance 
said this : — 

“ Mr Jeune was good enough to refer 
me to Sir Benson Maxwell’s book * On th: 
Interpretation of Statutes,’ and to quote 
a number of cases from it (Maxwellf, on 
the Interpretation of Statutes, Ch XIT, 
sec 3, pp 330-345. Since the matter was 
argued I have been very carefully through 
these cases, but upon reading them all the 
conclusion at which I am constrained to 
arrive as that you cannot glean a great 
deal that is lery decisive from a perusal 
of those cases. Thev are on all sorts of 
subjects It is very difficult to group them 
together, and the tendency of mv mind, 
after reading them, is to come to the con- 
clusion which was expressed bv Lord 
Campbell m the case of The Liverpool 
Borouqh Bank v Turnei (&) Lord 
Campbell was then sitting as land Chan- 
cellor In an appeal from the Vice-Chan- 
cellor, and in giving judgment, bis Lord- 
ship said this ; — ‘ No universal lule can 
be laid down for the construction of 
statutes, as to whether mandatory enact- 
ments shall be considered directory onlv 
or obligatory, with an implied hullification 
for disobedience. It is the dutv of Courts 
of Justice to try to get at the real inten- 
tion of the legislature bv carefully attend- 
ing to the whole scope of the statute to 
be construed.’ 

“ I believe, as far as any rule is con- 
cerned you cannot safely go further than 
that in each case >ou must look to the 
subject-matter, consider the importance 
of the provision that has been disregard- 
ed, and the relation of that provision to 
the general object intended to be secured 
by the Act, and, upon a review of the case 
in that aspect, decide whether the matter 
is what is called imperative or only, 
directory. 0 * 

30 h. J. Ch. 379 useoj. 


I adopt that as the principle which 
ought to be applied in this case ; and, I do 
not belaeve that by searching through the 
numerous cases which have been decided 
upon different Statutes and upon different 
woids, we will get any assistance 
upon such a question as the presents 

The learned Vakil, who uigued the ap- 
peal on behalf ot the Respondents, and 
to whom w e are much indebted -inasmuch 
as he took upon himself to argue the case 
at the request of file Court, submitted 
that the object of the material words in 
sec 90 w T as two-lold First, to ensure that 
the* Magistrate should exercise his judi- 
cial discretion and satisfy hnns'df upon 
the materials before linn that if was right 
and proper to issue a warrant instead of a 
summons, and, secondhf, to gne the per- 
son against whom the wairant was issued 
an opportunity of know mg on what 
grounds the wan ant had been issued, and 
if necessary, testing the legality ol the 
warrant. 

I am prepared to assume that both of 
those objects might have been in the 
minds of ‘those who w r ere responsible for 
the drafting of (Jus Act I think it is 
quite ]>o8sible that they intended to draw’ 
attention to the fact that a warrant ought 
not to be issued, where a summons would 
suffice, and that care should be exercised 
by the Court to satisfy itself, upon the 
materials before it, that it was really 
necessary to issue a warrant which, of 
course, might result in the arrest of the 
person agaanst whom it was directed. 
Further, it might have been intended that 
there should be a record in writing, other- 
wise than in the warrant itself, of the 
reasons, which induced the Court to issue 
the warrant, in order that the perfon 
affected 1 by it might have no doubt as to 
the grounds, on which the warrant had 
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bean issued, m case ho or she desired to 
test the validity o{ at. 

But these arguments, to my mind, are 
not conclusive upon the point ; for, it 
seems to me that if the Magistrate in this 
case^had written upon tin* order -sheet the 
reason which was included in the warrant 
itself, namely, that he had good and suffi- 
cient reason to behove ili.it the person, 
against whom the warrant was issued, 
would not attend as a witness on the 
hearing of the complain! unless compelled 
to do so, it would have been difficult to 
hold that he had not complied with the 
section ; and, T fail to understand how, if 
this had been done, the pc? eon, against 
whom the vvariant was issiud, would have 
been m a better position, if she wished to 
test the validity of the issue of the war- 
rant, than she would be b\ reading the 
vvariant. itself. 

Further, in my judgment, m consider- 
ing the general scope of the section one 
must have regard to the consequences 
which might follow upon our holding in 
favour of the learned Vakil's argument. 

Our intention was drawn to a passage 
in Maxwell ‘On the Interpretation of 
Statutes’ which is taken fiom the case of 
The Margate Pier Co v Hannam (fi). 
The judgment in the case was delivered by 
Abbot C 1 J., who was considering^ what 
was the effect of a warrant issued by a 
Justice of the Peace', who had not taken 
the oath at a general sessions in accord- 
ance with the Statute. The learned Chief 
Justice pointed out what serious conse- 
quences might result if it were held that 
& warrant issued by a Justice of the Peace, 
who had not complied with the Statute by 
taking the oath, was invalid. The learn- 
ed Chief Justice said 

‘ 4 It is obvious that- if the act of tho 
Justice issuing a warrant be invalid on tie 
a».snaAia,»ee(iwso* * , < ■■ 


ground of such an objection as the pre- 
sent, all persons who act in the execution 
of the w arrant will act without any autho- 
rity ; a constable who arrests, and a gaoler 
who receives a felon will each be a tres- 
passer , resistance to them will be lawful ; 
everything done by either of them will 
he unlawful , and a constable, or per- 
sons aiding him, may m some pos- 
sible instance, become amenable even 
to a charge of murder, for acting 
under authontv , which they rea- 
sonably considered themselves bound .Vo 
oho\, and of the invalidity whereof they 
are vvliollv ignorant. An exposition of 
fhc«e St itutes pregnant with so much in- 
convenience, ought not to be made, if they 
will admit of any other reasonable con- 
struction ” 

The principle which is stated in that 
lodgment, to my mind, may be applied to 
lies ease This w^as a warrant, good and 
valid on the face of it, signed by the 
Magi> trate, seded with the seal of the 
Point, addressed to a police officer with 
reference to # a person, whose attendance 
.os a witness was desired The warrant 
itself hi i ted that the Magistrate had good 
reason to believe that the person in ques- 
tion would not attend as a witness unless 
compelled to do so 

II we were t) hold that such a warrant 
wa« invalid merely by reason of the fact 
that the Magistrate had omitted to record 
thr reason for the issue of the warrant 
otlervvise than in the warrant itself, it 
might lead it) very serious consequences, 
KurU as those indicated by Abbot, C. J., 
and such a construction of the section 
ought 1 ot to be placed upon it, if it wiH 
admit T any other reasonable interpreta- 
tion. 

I have said enough to show that, In my 
judgment, the words in see, 90, note under 
consideration , are not hnptwMvt but direc- 



868 


THE CtfLCTJTTi WEEKLY NOTES. 


[Vot. XX vn. 


The Government of Assam v. Sahebulla, 

tory and consequently T am not prepared 
to liold that in a case, in which the 
Magistrate had materials before him suffi- 
cient to justify the issue of a warrant and 
to which t lie Magistrate did .apply his 
judicial discretion and m which the war- 
rant was good and valid on the face of li. 
and stated the reason upon which the 
Magistrate relied, the warrant was invalid 
merely by reason of the fact that the 
Magistrate omitted to record m wilting 
otherwise than in the warrant the.reasons 
which actuated him m issuing the warrant 

In my judgment, therefore, with the 
above-mentioned reservations and upon 
the above-mentioned assumptions, the 
question contained in the Reference 
should be answered in the affirmative 

Befoiv parting with this case we think 
it desirable to stale distinctly that Magis- 
trates should recoid their reasons speci- 
fically in writing before issuing a wanant 
and should not be satisfied with signing 
their names to warrants in the lorm given 
in the schedule If in the future they 
will follow the clear provisions of the sec- 
tion, they will save the High Court a 
great deal of time and trouble. 

The result is that we duect t lie acquittal 
to be set aside and remand the case to t he 
learned Judges, who referred the case to 
the Full Bench, for disposal. 

Chattbrjisa, ,1 — The question referred 
to the Full Bench is as follows : — If a 
Court under sec 90, Criminal Procedure 
Code, issues a warrant for the arrest of 
any person as therein specified but does 
not first record its reasons in writing, has 
the warrant so issued any legal force and 
effect? 

Sec. 90 of the Criminal Procedure Code 
lays down that a Court may, in any case 
in which it is empowered by the Court to 
issue a summons for the appearance of 
any person other than a juror or assessor* 


issue, after recording its reasons in writ- 
ing, a warrant for his arrest — (a) if, either 
before the issue of such summons, or after, 
the issue of the same but before the time 
fixed for his appearance, the Court sees 
reason to believe that he has absconded or 
will not obey the summons; or ( b ) if at 
such time ho fails to appear and the sum- 
mons is proved to have been duly served 
m time to admit of his appearing in ac- 
enrdance therewith and no reasonable ex- 
cuse is offoied for speh failuio. 

The normal course is to issue summons 
m the fiist instance The Court can, 
liowe\er, issue a warrant in cither of the 
cases mentioned in els (a) and ( b ) of the 
section But in either case the Court, can 
do so after stating its reasons in writing 
The question is whether a warrant issued 
without complying with Mie said provi- 
sion, is a valid and legal warrant Form 
7 of Sell V prescribes the form for a wai- 
i ant under sec 90 and it states (to quote 
the material portion) “Whereas I have 
good and sufficient leason to believe that 
he will not attend as a witness on the 
hearing of the said complaint unless com- 
pelled to do so.” It is contended by the 
learned Advocate-Geneial that the sign- 
ing of this warrant is sufficient com- 
pliance with the provision of the Statute, 
and that it does not matter whether the 
same reasons which are recorded in the 
form of the warrant are or are not again 
recorded on another paper on the record. 
] think, however, that this contention is 
not correct. The form does, not state the 
reason. It merely says that the Court 
has 4 4 good and sufficient reason to be- 
lieve,’ 1 and words to that effect appear in 
cl. (a) of sec. 90. But that is merely a 
statement that the Court has reasons. It 
is not stating what* those reasons are. 
Sec, 90 requires not merely the statement 
in the form of the warrant that the Court 
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has good and sufficient reasons but those tion with an object and the object prob- 
reasons should be stated. T think, there- ably was to protect the public against 
fore, that the mere signing of the warrant searches being inconsiderately directed 
which states that the Court has reason to and to ensure the exercise of deliberation 
believe is not sufficaent compliance with by the Magistrate be foie he ordered the 
the law. » If it were so, it would have search. A fine distinction is often drawn 
been wholly* unnecessary to staV in the between what is mandatory and what is 
body of the section that the Court after merely directory m the language of any 
recording its reasons in writing may issue particular Statute The present case np- 
a warrant. pears to fall within that class of cases in 

Then the question arises whether a which, when a Statute creates a special 
warrant issued by a Court without leoord- right, but eeituin formalities have to be 
mg its reasons an writing is an illegal pio- complied with antecedent to the exercise 
cess. The words “after recording its of that right, a strict observance of the 
reasons m writing” show that it must be formalities is essential to the acquisition 
done before issuing the warrant The of the night As the Defendant in the 
Legislature had some object in view in case now r before us did not comply with 
making the provision The objects, it the required formality bv recording the 
seems to me, are, first, tio insure dchbera- grounds of his belief before he proceeded 
tion on tho part of the Magistrate before to search, this section does not appear to 
issuing the warrant, and, secondly. that protect him from the consequences of his 
the person to whom the warrant is issued action ” ITanngton, *1 , observed (at 
may know the reasons why it is issued so page 451) as tollows — ' It is admitted 
that such person may come before a higher that the Defendant did not record the 
Court and show that it has been wrongly grounds oi Ins belief in this case, but it 
issued Somewhat similar words are is urged that the provision that lie should 
used in sec. ‘25 of the Indian Arms ASt do so is merely directory and that his en- 
That sectaon provides tor the seal eh and teung the premises is justified as he had 
seizure of arms by the Magistrate . and good grounds for his belief that arms were 
the third paragraph of that section lay3 stored In the catchery notwithstanding his 
down as follows : — “ Such Magistrate failure to record these grounds T do not 
having first iccoided the giounds of his agr<& with tins and I think that where a 
belief may cause a search to be made of* Statute authorises the doing of an act 
the house or premises occupied bv such which is primd facie a wrong to an indivi- 
pereon or in which such Magishate has dual, the doer must comply strictly with 
reason to believe swell arms .... are or the condition imposed by the Statute if he 
is to be found.” The words ” having first desires to rely on ttye Statute as a justifica- 
recorded the grounds of his belief” have tion for his act. He cannot claim as 
been judicially construed in the case of against the individual who is iniured Jby 
Clarke v. Brojendra Kisnore Rcy Chow - his act, the protection of the Statute, unless 
dhwri (7). In that case Maclean, C. J., he strictly' complies with the conditions 
observed as follows at page 447 . “ These which the Statute affords that protection.’* 
words must have been inserted in the sec- The decision of the majority of the Court 
m h Xi. B» 30 Cal* 433 1 8. C, is c . W. n. 46$ <4 Appeal was reversed bv tlhe/ udioial 
( 1009 ), , Committee. See Ckrke y. . Btojendra 

no 
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Kishore Roy Ghowdhury (8). But so far 
as the particular question was concerned 
their Lordships observed at page 17G : 
“ Their Lordships are disposed to agree 
with the majority of the Court of Appeal 
that Mr. Clarke, not having complied with 
the preliminary condition prescribed bv 
the Arms Act, cannot defend his action 
under that Statute ” It is contended that 
the question before tho Privy Council was 
"whether Mr. Clarke, not having complied 
with the provisions of the Statute, could 
claim protection under the Arms Act and 
that it is a totally different thing from 
saying that the search was illegal. It is 
urged that although the Magistrate issuing 
the process mav, by not complying with 
the provisions of a Statute make himself 
Liable for damages, it does not follow that 
the process is illegal But I have refer) ed 
to this case to show that the leeording ol 
the grounds of belief was held to be an 
essential preliminary to the, search being 
made The Judicial Committee distinctly 
stated that it was a preliminary condition 
for the action to be taken under the Act 
It appears, therefore, that although the 
Magistrate may have perfectly good 
grounds of belief for making a search, it 
would not be legal unless he first records 
the grounds of his belief, because if it were 
legal notwithstanding the omission td le- 
cord the grounds of his belief, there is no 
reason why he could not defend his action 
under the Statute. Two of the learned 
Judges of this Court, as stated above, weie 
of opinion that the provision that the 
Magistrate should act “after having that 
regarded the grounds of his belief ’ ’ is man- 
datory and not directory, and if .the Judicial 
Committee were of opinion that it was 
merely directory, their Lordships would 
not hate held that the Maffatrate not 

(0) IuK.80LA.ie8i «.«.!. 7* 4 Cal. 

0884 16 0.*.*. 80ft {**«&/ 


WBBKLX BGf m WB» 


having complied with the preliminary 
condition could not defend his action 
under the Arms Act. In this connection 
I may refer to the case of Thakur Sankar 
Baksh v. Balwant Singh (9) , where in lay- 
ing down that although reasons should be 
recorded by the Judge under sec. 626 of 
the Code of Civil Procedure when grant- 
ing an application for review, their ab- 
sence is not a ground for special leave to 
appeal, Lord Hobliouse observed : — “ It is 
rather a direction to the Judge how to act 
when he has decided to grant the applica- 
tion than a condition of granting it.” In 
Clarke’s case <8t, on the other hand, the 
Judicial Committee were of opinion that 
the recording of reasons is a preliminary 
oondition. These two cases illustrate the 
ground of distinction between the two 
classes of cases. 

It is said that it would make no differ- 
ence to the person for whoso arrest the 
wan ant is issued, whether the 'reasons 
were or were not stated in the lecord. 
But would it have made any difference to 
the person whose house was searched fin 
Clarke's case (8)] whether the grounds of 
belief of the Magistrate were or were not 
first recorded before the seaich was made. 
Then again, how would the absence of a 
seal on a warrant (otherwise good) affect 
the person to be arrested? But, it was 
‘held in Mahajan Sheikh v. Emperor (10), 
that under sec. 75 the affixing of the se^l 
of the Court is essential to the validity of 
a warrant, that an arrest under a warrant 
duly signed but not sealed is therefore 
illegal, and that a conviction under sec. 
225B of the Penal Code is bad in law. 
The learned Advocate-General has re- 

(8) L. R. 89 1. A. 168 • ». c. t. L. ft 89 Cal. 

96R | lfl C, W N. 866 (1»18) 

.9) L. R, 91 1. A. 19, ». o. i. V- B. 27 Cut. 

’ *B*, 4 0. W N 208 118991. ' ’ 

, ,(10) L L. &. 48 0*1. 708 1 at). 190. W. *. 8M 
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ferred to certain passages from Maxwell 
on the Interpretation of Statutes, 6th 
Edition. At page 664 it is stated : “ The 
usual provision in the commission of the 
peace that no justice named in it shall be 
capable of acting or authorised to act un- 
less he shall have taken the oaths requir- 
ed by law, would lead to intolerable incon- 
venience and injustice if it were impera- 
tive, and struck with invalidity every act 
of an unqualified justice. If his acts 
were held void, it was pointed out by the 
King's Bench, “all persons who acted in 
the execution of a warrant issued by him, 
would act without authority , a constable 
who arrested, and a gaoler who received 
the arrested person, under it, would be 
trespassers Resistance to them would 
be lawful ; everything done by them would 
be unlawful , and a constable, and the per- 
sons aiding him might become amenable 
even to a charge of ■ murder, for acting 
under an authority which they reasonably 
considered themselves bound to obey, and 
of the invalidity of which they were 
wholly ignorant.” But the omission to 
take oath by a justice does not stand on 
the same footing as an omission to comply 
with the provisions of a Statute enacted 
on grounds of public policy, as some sort 
of guarantee that the Court should care- 
fully consider the circumstances, which is. 
involved in writing out the reasons for 
issuing a process affecting the liberty of a 
person. 

Another passage is cited from p£ge 650 
which runs as follows : — tJ When a pub- 
lic duty is imposed, and the Statute re- 
quires that it shall be performed in a cer- 
tain manner or within a’ certain time or 
under other specified conditions, such pre- 
scriptions may well be regarded as intend- 
ed to be directory only in gases when in- 
justice or inconvenient 1 to others who 
have no control over those exercising the 


duty would result, if such requirements 
were essential and imperative.” 

The question of inconvenience and in- 
justice wall be considered later, but I may 
here refer to a passage from the book 
(page 657) • “The same imperative effect 
seems, in general, presumed to be intend- 
ed even where the observance of the for- 
malities is not a condition exacted from 
the party seeking the benefit given by the 
Statute, but a duty imposed on a Court or 
public officer, in the exercise of the power 
confer! ed on him , when no general incon- 
venience or injustice calls for a different 
construction The 5 Elliz 0. 23 requiring 
that the wilt Dr Contumade Capiendo 
shall be brought into the Queen's. Bench 
and theie opened in the presence of the 
Judges, the omission of this apparently 
idle’ coi emonv was deemed Jatal to the 
vahdit\ of an most made in pursuance of 
the wait, though it had been enrolled m 
the Crown Office. An enactment which 
provided that e\crv wan ant issued by a 
Court should be under its. seal, was equally 
imperative, and pot only was a commit- 
ment under an unsealed warrant invalid, 
but the person w ho had obtained it without 
taking care that the Court performed its 
duty of sealing it was liable in damage to 
the person attested under it. This was 
har5 on the former, but it was essential 
for the latter that the waxrant should be 
duly authenticated.” 

As pointed out by Lord Campbell, L. 
C., in the case of The Liverpool Borough 
Bank v. Turner (5) : “No universal rule 
cari be laid down for the construction of 
Statutes, as to whether mandatory enact- 
ments shall be considered directory only 
or obligatory, with an implied nullification 
for disobedience. It is the duty of Courts 
of Justice to try to get at the real intention 
of the Legislature By carefully atte#Hhg 
{5) 30 h J, Oh, 379(1860., 



8 1i 


mmtmA wbbkli botes* 


xxvu. 


The Government of Assam v. Sahebulia. 

to the whole scope of the Statute to be 
considered/' 

It is contended that if a warrant which 
is on the face of it valid is to be treated 
as unlawful because of the omission to 
record reasons for issuing it, it may result 
in serious consequences to the person exe- 
cuting the warrant w r ho may have no 
means of knowledge of such omission 
But the question of inconvenience or con- 
sequences should be considered not onlv 
with reference to the person executing the 
process, but also with reference to the 
person who is to he affected by the pro- 
cess and lor w r hose benefit the provision is 
made. A warrant may be issued for the 
arrest of a respectable purdanashm lady, 
and if the provision for recording reasons 
is made on grounds of public policy with 
the object of insuring deliberation on the 
part of the Magistrate so that he mav 
apply his mind to, and take into considei.i- 
tion, all the circumstances of the case, 
the observance of the condition precedent 
laid down bv the Statute before issuing 
the process should not be held to be dnec- 
tory merely because inconvenience may 
otherwise result to the person executing it 
If the process is unlawful, can it be held 
to be lawful meiely because the peisixi 
executing it may have no means of know- 
ing the defect in the process where it 
affects the liberty of the person affected by 
the process? The consequence of taking 
fcuch a view T would be to deprive the per- 
son for whose benefit the salutary provi- 
sion is made by the Legislature of th.it 
benefit. In cases affecting the liberty of 
the subject there is weighty authority foi 
holding, that even m matters of form, 
every form and every step in the process 
be followed with extreme precision [see 
Dale's case (11)] 

The learned Advocate-General rektred 

** (llv Bi I). 3*0 tlfttu. Vi 


'to two Full Bench decisions under sec. 
145 of the Criminal Procedure Code, viz., 
Sukh Lai Sheikh v Tara Chand (12) and 
Khosh Mahmud Sarkar v. Nazir Maho- 
med (18). The first dealt with the ques- 
tion whether the omission to publish a 
notice under sec. 145 (3) of the Code of 
Criminal Procedure at some conspicuous 
place at or near the subject of dispute is 
an illegality which deprives the Magis- 
trate of his jurisdiction It w-as held that 
the omission did not affect the juiisdiction 
of the Magistrate, tln-t the provision was 
merely directoiv and rot a condition pre- 
cedent in the second case it w T as held 
that an initiatory order under sec. 145 w^as 
not defective because it was not self-con- 
tained and did not state m express terms 
the grounds upon which the Magistrate 
was satisfied that a dispute likely to cause 
a bleach of the peace existed when such 
grounds appeared in the police report on 
which the order w T as founded and to which 
it made reference in express terms. These 
cases therefore do not help the Appellant 
Reference w r as also made to some 
passages from Mayne's Criminal Law 
where the learned author deals with the 
question of resistance to processes of the 
Coiut with reference to English author- 
ities. But as pointed out by Buckiand, 
J., m the lefemng order the procedure 
in this country is governed by the Code of 
Criminal Procedure, and it is to that Cod© 
alone that one must refer for matters for 
which it provides. It is to be noted that 
in this reference we are not concerned 
with the legality or otherwise of the man- 
ner in which the w r airant was executed 
which may involve the application of sec. 
99 of the Indian Penal Code 

( 12 ) T L, R. 33 Cal 68 : a. c. 0 0 . W. N. 1040 
fF* B.) (19051. 

U3) 1. U R. 83 Gig. 357 : o. 9 0. W. N< 1065 

(F. B.) (1905* 
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The only reported decision of this Court 
under see. 90 of the Criminal Procedure is 
that of Sukheswar Phukhan v. Emperor 
(2), in which the Court held that the omis- 
sion to record the reasons in writing render- 
ed the warrant illegal. A similar view wan 
taken in He: Kharuthan Ambalam (3), 
where it was held that the recording ol 
reasons is a necessary preliminary to the 
exercise of the jurisdiction. In the Alla- 
hfebad Court [Maher Singh v Emperor 
(14)], Gokul Prasad, J , did not follow 
Sukheswar Phukhan's case (2) on the 
ground that sec 537 „ Criminal Procedure 
Code, had not been retened to in that case. 
But as pointed out by Buckland, J., in the 
referring ordei , sec 537 lias no application 
lo a case like the present Sukheswar 
Phukhan 1 s case (2) has been followed m 
the Punjab Chid Comt [see Bela Singh 
v. Emperor f!5) ] 

Foi all these reasons L regret 1 am un- 
able to agree with the view taken by the 
learned Chief Justice, and I, would answer 
the question referred in the negative. 

Richardson, J — The question referred 
jh — “I f a Court undei sec. 90, Criminal 
Procedure Code, issues a warrant for the 
arrest of any person as therein specified 
but does not first record its reasons *m 
writing, has the warrant so issued anv 
legal force and effect? 

I will not again read see. 90. It is suffi- 
cient to observe that the two els. (a) and 
(b) are m the alternative. Provision is 
made for the issue of a warrant against a 
witness m two contingencies, (1) under 
cl. (a) m the first instance, no summon^ 
having been issued, if the Court sees 
reason to believe that a summons will not 

(2j I. L, R. 38 Cal. 789 ; s. c. 16 C, W, N. 

moi 

•3) T. L. B. S3 Mad. 1088 (19U). 

04' IS All. L J. 1149(19201. 

(16' 7 P. W Ri. 1918* 44 I. 0, 9710918*. 


be obeyed, and (2) under cl. ( b ) as a re- 
medial measure, if the witness has already 
failed to appear in answer to a summons 
duly seived The ('ode says that in either 
of these contingencies the Court may, 
after recording its reasons in writing, issue 
a v\ arrant 

A form oi wan ant for use under sec,. 90, 
will be found in Sch V ol the Code (Form 
.No VTTb This form with letters sub- 
stituted foi moot of the blanks is as fol- 
lows — 

“ Wlieieas complaint has been made 
before me that A. B of Z has committed 
the offence of N and it appears likely that 
C, L) can give evidence concerning the said 
complaint and whereas l have good and 
sufficient reason to believe that he will not 
attend as a witness on the hearing of the 
said complaint unless compelled to do so, 

‘’This to authonze and require you 
to anest the said C, 1) and on (a day to 
be stated) to bnnft him before this Court 
to be examined touching the offence com- 
plained of ; 

“ Given under my hand and the seal of 
tins Court this (date to be stated). 

Signature.” 

It will be observed that the form is so 
framed as to be applicable in either of the 
contingencies above-mentioned. 

As to the signature, under sec. 75 of the 
Code, every wairant of arrest issued by a 
Court under the Code must be in writing 
signed by the Presiding Officer and bear 
the seal of the Court. A warrant so 
signed and sealed remains in force until 
it is cancelled by the Court which isssued 
it, or until it is executed. 

Further, sec. 80 of the Code provide* 
that 1 ‘ the Police Officer or other person 
executing a warrant of arrest shall notify 
the substance thereof to the person to be 
arrested, and if so required. slp,U show 
him the wurrant. 
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As to the forms in Sch. V, it is laid 
down generally in sec. 656 of the Code, 
that subject to certain powers conferred on 
the High Courts “the forms set forlli 
in the fifth schedule, with such variations 
as the circumstances of each case require , 
may be used for the respective purposes 
therein mentioned, and if used shall he 
sufficient.” 

Lastly, as to the word “writing' 
which occurs in secs. 76 and 90, under 
sec. 3 (58) of the General Clauses, Act (X 
of 1897) “unless there is anything re- 
pugnant in the subject or context, expres- 
sions referring to “ writing, shall be 
construed as including references to print- 
ing, lithography, photogtaphy and other 
modes of representing or reproducing 
words in a visible form 

Regard being had to the meaning so 
given of the term “ writing ’’ it has been 
contended that when in a particular case 
the Presiding Officer of a Court, for in- 
stance a Magistrate, signs a warrant in 
the statutory form stating that he has 
good and sufficient reason to believe that 
the witness C, D will not attend unless 
compelled to do so, the Magistrate has 
sufficiently complied with requirement of 
sec. 90 as to recording his reasons in 
writing before the issue of the warrant. 
The warrant, of course, is not issued until 
after the Magistrate has signed it. 

The case, however, has been argued 
•before us on the footing which I adopt, 
that the mere signature by the Magistrate 
of a stereotyped form is not . a sufficient 
compliance with sec. 90. Mr. Mookerji, 
who has been good enough to appear at 
our request as amicus ounce to present the 
case for the Respondents, urged that the 
reasons contemplated bv the Legislature 
should or must show that the Magistrate 
has applied his mind to the facts «f the 
particular case and should or tuust show 


whether the Magistrate Is acting under 
cl (a) or under cl. (b) of the section. 
That argument is material* not only on 
the question whether the warrant is itself 
a sufficient compliance with the section 
lint on the further question with which I 
am about to deal 1 will only say now that 
I do not think the Legislature could have 
intended that the Magistrate should re- 
cord his reasons at any length. Jt may 
be a matter of urgency that the warrant 
should be issued with all possible des- 
patch. The witness' may bo intending to 
leave the jurisdiction. His train or his 
ship may be about to start, and time waits 
foi no man, while he is setting out 
teasons at length. 

On the footing indicated, that some re- 
coid of the Magistiate’s reasons is re- 
quited apart from the warrant, the main 
controversy is whether the words “after 
tcoordiug his reasons in writing,” are 
mandatory or directory. The terms are 
familiar and useful but in B. v. Justices of 
the County of London (16), Lord Rowen 
is leported to have said : — “ Now , it seems 
to me that the truth lies rather between 
the two, and that there is no such exact 
division of sections in Acts of Parliament 
into those that are directory and those 
that are imperative as is ordinarily assum- 
ed to be a categorical decision which 
exhausts every possible class of sec- 
tions. You must look at each Act of Parlia- 
ment and at each section to see exactly 
what it means. No other rule of construc- 
tion of Acts of Parliament that I know of 
is of much use, except to try and find out 
as best you can what the Act of Parlia- 
ment means, and that is not a rule of con- 
struction at all.” 

In other words, it may not always be 
possible to bring a 'statutory enactment of 
the kind how in question wholly under the 

(M) [1899) « Q, B, *76 «t p, 491, 
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category “ mandatory ” or wholly under 
the category 44 directory.” In the pre- 
sent case I Mlsitate to say that the mate- 
rial words of sec. 90 are ‘ ‘ mandatory 
and obligatory at one pole or 4 4 directory 
and permissive at the opposite pole. 

If the law requires a teoord of the 
Magistrate’s reasons and the attention of 
the Magistrate is drawn to the law it is 
not for him to decide whether he will 
record his reasons or not He is bound 
to make the record He has no choice in 
the matter. Nor citn neglect on the 
Magistrate’s part ot such a duty be re- 
garded as immaterial ot a matter of no 
substance, to be lightly passed over The 
superior Courts have no dispensing power. 

Accordingly, it might he no answer to 
an application by a witness under arrest 
or in custody for a direction of the nature 
of a habeas corpus , that the provision re- 
quiring the Magistrate to record his rea- 
sons was meielv directory So too, 
putting aside the Judicial Officers’ Pro- 
tection Act (XVTI1 of 1850), such a plea 
might be of no avail to a. Magistrate 
against whom a suit was brought for 
damages for unlawful arrest or false im- 
prisonment. 

On the other hand, if inadvertently *or 
wilfully, the Magistrate omits to record 
his reasons, I am not prepared to sav that* 
the warrant in the hands of a police officer, 
though on the face of it a perfectly valid 
Warrant, is wholly void, issued without 
jurisdiction, nothing more than a piece 
of waste paper, so that the* police officer, 
if he attempts to execute it, may be re- 
sisted by force, possibly injured the more 
severely the more ho tries to do what be 
thinks it his duty, and may in addition be 
amenable for trespass or assault and bat- 
tery. If such were the law, the policy 
officer, if anyone could be found to be a 
police officer, would no doubt hate to 


make the best of it. But the conse- 
quences at least justify a doubt whether 
such is the law. And if the policy of the 
law be in question, we have not yet rea- 
ched an age when the services of police 
officers are no longer requisite, and it is 
not in the public interest that men of 
self-respect, common prudence, and com- 
mon sense should be deterred from under- 
taking police duties 

If the execution of the warrant might 
be lawfully resisted, not only if it turned 
out i hat the Magistrate had not recorded 
his reasons, hut also as Mr. Mookerjee 
Riiggcslcd if it tinned out that he bad not 
recorded Ins reasons sufficiently, the con- 
sequences would he stilKmore serious. 
Mi Mookerjee wus driven to make the 
suggestion to meet the point that the 
statement ot the reasons m the warrant 
was a sufficient compliance with sec. 90. 
And it the record of the reasons is essential 
to the jurisdiction it is hardly possible to 
stop short of saying that jurisdiction also 
depends on the reasons being sufficiently 
lecorded. Under such a construction of 
the law , resistance would be countenanc- 
ed to an extent subversive of the power oon- 
fened on Magistrates to compel the atten- 
dance of recalcitrant witnesses. Recal- 
citrant witnesses would be encouraged to 
risk continuing m their recalcitrance and 
the position of police officers would be 
still more intolerable. 

What I have said, as it appears to me, 
furnishes an answer to the argument 
founded on the observation of their Lord* 
ships in one of the concluding paragraphs 
of their judgment in the case of Clarke v. 
Brojcndra Kishore Roy Chowdhury (8)* 
There the Respondent had brought a suit 
claiming damages for trespass on the alle- 
gation that Mar. Clarke, then District 
(8) L. B« 89 I. JL 148; t. ft 1. b W W GA 

tea* > «; 
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Magistrate of Mymen singh, had illegally 
searched his cutchery . Under sec. 25 of 
the Indian Arms Act, 1878, a Magistrate 
“ having first, recoidcd the grounds, of lus 
belief” may cause a search to be made 
of premises m which he believes that arms 
are stored for some unlawful purpose. 
Mr. Clarke had caused the Plaintiff's 
cutchery to he searched for arms by the 
police m lus presence and under his per- 
sonal direction Nothing inmimnating 
had been found At p 170 of the report, 
their Loidships said ” that thev were dis- 
posed to agree with the majority oi the 
Court of Appeal (in India) fhat Mr Clarke 
not having complied with the preliminary 
condition prescribed by the Arms Act can- 
not defend his action under that Statute.” 
In saying that their Lordships were deal- 
ing with a suit against the Magistrate and 
not with such a case as the present 
In order to determine whether sec 90 
is mandatory or curectovy for the purpose 
now material, the section must be lead 
with the other provisions of the Code le- 
latmg to warrants including the form in 
Sch. V and the provision in feec 555 So 
read, sec. 90 does not, in my opinion, lead 
to the result for which Mr. Mookerjec in 
his very able and concise address contend- 
ed. 

The Code of Criminal Procedure confers 
powers on Courts (including Magistrates) 
for the purposes of the general adminis- 
tration of criminal justice. In connec- 
tion with the exercise by Magistrates of 
their general juriodiction, the Code, inter 
alia, confers powers, on Magistrates to issue 
warrant of arrest and one of the classes 
of warrants are warrants for the arrest of 
witnesses which may be issued under 
sec, 90, As a safeguard, introduced, no 
doubt, for the protection of witnesses, the 
law requires that the Magistrate should 
retsqrd hi® reason® before .exercising this 


particular power. The object may be to 
ensure due deliberation on the part of the 
Magistrate or the object may be to give 
the witness after his arrest the opportunity 
ol acquainting himself with the Magis- 
trate s reasons and possibly of removing 
the Magistrate’s belief that he would not 
ha\e attended in obedience to a summons. 
Possibly the Legislature had both these 
objects m view. But whatever the object 
ol the Legislature nmv he, and, how- 
ever, important it may be that a 
Magistrate who de&rcn to inspire con- 
fidence in ins administration of justice 
should comply with the requirements of 
the Code and follow r strictly the procedure 
(herein indicated, in my opinion the omis- 
sion of the Magistrate to record his rea- 
sons will not invalidate the warrant m 
the hands of the police officer 
I can find nothing in the Code inconsis- 
tent with the leuKonable view oi pnncipie 
that when a Magistrate, having general 
jurisdiction over the subject-matter or the 
case pending before hiru, issues a warrant 
m a statutoiy form, as to which the Code 
itself provides that, if used, it shall be 
sufficient, the warrant is a valid warrant 
and neither the police officer to whom the 
warrant is delivered for execution nor the 
witness whose arrest is ordered, nor his 
Attends are at liberty to treat it as invalid. 

At that stage it must be assumed that the 
Magistrate has done his duty 
The conclusion, therefore, at which I 
arrive is that where, as in this case, a war- 
rant is issued m the statutory form the 
omission of the Magistrate to record his 
reasons (apart from the statement in the 
warrant) does not go to the Magistrate's 
jurisdiction to the extent of making the 
warrant null and void in the hands of the 
police officer or deprive him of the autho- 
rity to execute it. I differ, therefore, with 
reaped from the learned Judges who da- 
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cided the case of Suhhesu'ar Phukhan v. 
Emperor (2). Those learned Judges had 
not the benefit of anv argument for the 
Crown or of the close examination to 
which the provisions of the Code have 
been subjected on the present occasion. 

On , the authority of Mayne (Criminal 
Law of India. 2nd Edition, pp 439 and 
440). I apprehend that the view I take is 
consistent with English Law on this 
topic. “ Tt is sufficient,” says the learned 
author, “if the process itself be legal in 
the frame of it and issue m the ordinal v 
course of justice from a Court or person 
having jurisdiction m the case ” He con- 
tinues : “No error or irregulanty in the 
previous proceeding will affect it or excuse 
the partv killing the officer m the execu- 
tion of it from the guilt of murder.’* If, 
therefore, in the present case, the police 
officer had been* killed in attempting to 
arrest the witness, it seems that under the 
English Law his assailants would have 
been guilty of murder and the attempt to 
arrest would not have been regarded, as 
provocation reducing the crime to man- 
slaughter. Further on, the learned 
author adds : “ So, although the cause be 
not expressed with sufficient particularity, 
the officer is justified if enough appear to 
show that the Magistrate had jurisdiction 
over the subject-matter. This must, how- 
ever, be understood of a warrant contain- 
ing all the essential requisites of one . . .** 

The warrant before us fulfils tjie condi- 
tiona thus laid down. It was issued in 
proper form, with all the requisites and 
maa^ks of a valid warrant by a Magistrate 
having general jurisdiction over the sub- 
ject-matter ©r the case which w 7 as pending 
before him. 

An examination of the Code lias led me 
to the view' that resistance to such a war*, 


rant is unlawful and in my opinion that 
view is m accord with the interests of 
justice at laigo and of accused persons as 
well as complainants in criminal cases. 

It may be said that if a Magistrate stops 
to record his reasons, he may not issue the 
warrant at all. But if a remedy be reauir- 
ed for such neglects of dutv on the part of 
Magistrates, it must be sought in other 
directions, for instance, in the provision 
of a penalty or in some amendment of the 
Judicial Officers* Protection Act. The 
law, as I understand it, furnishes no ex- 
cuse for resistance to the warrant. 

The present case must, of course, be dis- 
tinguished from cases where the warrant 
on the face of it is defective m form or 
where the police officer does not follow the 
procedure laid down for him. If the war- 
rant is not signed and sealed in the pres- 
cribed manner or if tlje police officer does 
not notify the substance of it to the person 
to be arrested, obviously different consi- 
derations may arise. 

In the course of the argument, mention 
was made of two cases in which their 
Loidstups of the Privy Council held that 
words requiring reasons to be stated by the 
Court in connection with a step taken in 
the progress of a cause were not manda- 
tory. In one of those cases their Lord- 
ships dealt with a provision in the Civil 
Procedure Code of 1859 corresponding with 
Or. 41, i 27 (2) of the present Code 
f Garnju (rovind Mandat v. The Collector 
of the 24-Pargauots (17) |. The other case 
related to a provision in the Code of 1882 
which has now been omitted fThakur 
Shankar Baksh v. Balwant Singh (9)1. 
In those eases, however, no question of the 
liberty of the subject was involved and 
there is a general agreement that the ques- 

i iv ’ ' v 

•i.fi (9) L. B. 27 I. A, 78 : •. o, I. L. 9. *7 CM. 


t*> t: L. a. MCil, 789: «. <i. 18 0. W. * 
1091(1911}, 


i , i 


338 1 4 C. W. K. 203 (1800), 

(17} 11 M, I. A. 848 *t pi 989 (1987). 
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tion whether a particular enactment in 
mandatoiv or directory depends little, if 
at all, on the form of the words but rather 
on the whole scope of the Statute to be 
construed" [Howard v. Bodmqton (41, 
Crams’ Statutory Law, 2nd Edition, p 
251]. On the other hand, it seems to me 
that generally speaking a lequuenient that 
reasons should be recorded will rather be 
directory in its nature than mandatory 
If the jurisdiction depends on reasons 
being iccorded, it would seem, as already 
fatated, that it must also depend on reasons 
being sufficiently lecoided and probably it 
would not be the intention of the Legisla- 
ture to make a requirement as to which 
so much doubt might ause, a condition 
precedent to the exeicise of jurisdiction 

Some refeience was made to the obser- 
vations of Brett, L J , in Dale's case (11 ) 
With great deference, the actual decision 
in that case seems to me to have carried 
the law to an extreme point, but so far as 
I may, I will adopt for the present purpose 

every woid which the learned Lord Justice 
uses in the passage refened to and will 
only add that he was not dealing with ic- 
sistanee to a wanant in piopar form issued 
by a Court having jurisdiction over the sub-" 
jeet-matter and delivered to a police officer 
to execute. 

Before concluding I desire to say that 1 
agree with the learned Judges who made 
this reference that the question at issue is 
not in any view of it governed by sec 99 
of the Penal Code. If 4be warrant was 
an invalid warrant issued without jurisdic- 
tion, the act of the police officer m 
attempting to make the arrest cannot pro- 
perlv be described as “an act not strictly 
justifiable by law.” It was a wholly un- 
authorised act. On the other li&nd, if in 
the hands of the police officer the wanant 

(41 L. R; 2 Pl 0 SOS p. 211 

OD 6 q b, t>. 9V wm ami 


was a valid warrant, there is no occasion 
for recourse to sec. 99. 

Similarly, as regards the second clause 
of sec 141 of the Penal Code, if the view 
I fake is right, the warrant was a “ legal 
process ” within the meaning of that 
clause 

With these observations I concur in the 
answer to the question referred, pioposed 
bv the learned Chief Justice 

Bucklam), J — I agree that the ques- 
tion referred should be answered in the 
affirmative for the reasons given in the 
judgments of mv learned brethren in sup- 
)>ort of that conclusion, in addition to 
fhose which 1 have already expressed. 

Panton, J — I agree with my Lord the 
Chief Justice. 

n. cl 


PRIVY COUNCIL. 
[Appeal from Bombay.] 


Lord Atkinson. 

Lord Sumner. 

Lord Carson. 

Mr. Ameer All 

1922, 

Heard, 6 and 

7, November. 
Judgment, 

t 20, December. 


Hurnandrai 

Fulchand, 

Appellant, 

t>. 

Pbagdas Bode* 
sen, Bespondent. 


Sale of fatui e goods to be made by named Mills — 
Fued quantity to be delivered as and when received 
from Mills , but fully by a certain date— Supply of 
goods by Mills , if condition precedent to fulfilment 
of contract*- Goods not received from Mills , owing 
to latter taking up contracts to supply Government 
— Case, whether one of “frustration of contract*— 
u Methods and points of view of business men,” 
how far to be looked mto in interpreting business 
contracts . 


Upon an agreement for sale of future 
goods, to be manufactured at and ob- 
tained from named Mills, “ the same to 
be taken delivery of as and when the 
same may be received from the Mills,” 
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the -Defendant failed to deliver the whole 
of the 864 bales agreed to be delivered to 
Plaintiff in full by 81st December 1918 , 
by reason of the Milts 'preferring to exe- 
cute contracts entered into by them with 
Government . 

Held — That the words “ as and when 
same may be received from the Mills ” 
cannot be construed as if they wi re “ if 
and when the same may be received from 
the Milts." The word,s certainly regu- 
lated the manner of performance but did 
not reduce the fired quantity sold to a 
mere maximum or limit* the sale to such 
goods , not exceeding 861 bales, as the 
Mills might deliver to the Defend, ants 
during the remainder f the year 

That the refusal of the Mills to deliver 
the goods to the Defendants did not con- 
stitute a “ frustration of the contract" 
within the principle of Twlor r Cm n- 
well (]) and other cases, when it appear- 
ed that the M tils* continued to c.//s7 and 
manufacture the goods tn question, 
though these were made for and delivered 
to somebody else . 

Semble — That the closing or even f the 
destruction of the Mills would not affect 
a contract between third partus which , 
as in this rase , was m terms absolute. 

In interpreting a business bargain , it is 
important to appreciate the methods and 
point of view o } business men, but this 
docs not jmtifij the Court in excluding 
liability expressly incurred by a business 
man on the ground that it was not a 
liability which a reasonable business man 
would have bound himself to. 

This was an appeal from a decree of the 
High Court at Bombay, dated the 17th 
November 1919, dismissing an appeal 
from a decree of that Court, dated the 19th 
June 1919, 

(1) 3 B. & S, 820 (1863), 


A contract for the sale of dhoties con* 
teined the following clause: — 

“ Delivery by the 31st December 1918; 
goods under manufacture * banto * are 
sold. The same are to be taken delivery 
of as and when the same may be received 
from the Mills. If you delay* delivery 
interest insmance charges and godowrt 
rent will he charged according to the 
bazar pi act ice ” The Respondents fail* 
ed to snpph the requisite number of bales 
and the Appellants 'thoueuixin filed the 
suit undei appeal 

The main defences to the action were r - — 
fl) That the goods vveie to be inanufao- 
tmed }>v Mills which by reason of Gov- 
ernment mtei forence w ere unable to manu- 
facture and that therefore the Respond* 
cuts were fieed (mm their obligation to 
supply 

(2) That the contract was made subject 
to an implied trim that the Mills would 
and could manuiactioe and supply the 
goods contracted for fto that the contract 
would he fnistiated on the failure of the 
MilK to supply them 

The suit was tiled bv Macleod, C. 
J , who said m the course of his judg- 
ment — 

“The woids ar e \my similar to those 
in another contract I had to constiue m a 
recent case with reference to goods to 
amve from Kurope, and, to my mind, it is 
perfectly clear that this contract is condi- 
tional Tt is open to the parties to con- 
tract absolutely and it is open to the De- 
fendants to bind themselves to deliver 
the goods whether they get them or not. 
But it rs difficult to suppose that any pru- 
dent man contracting for the delivery of 
goods to be manufactured at the date of 
the contract in the future bv a third party 
would contract to sell those goods absb- 
lotelv. In mv opinion, the words in tfeis 
contract admit of onlv one possible con- 
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si ruct ion. The goods are stated to be Weie to bo released quoad these tttinwtnil** 
under nianufacture and delivery is to be factored goods. 

taken by the purchasers as and when they The Appellants now appealed to' HlS 
are received from the Mills. Tt follows Majesty in Council, 
that if the seller does not get the goods Messrs. Upjohn, K. V., E. D. Koikes 
from the Mills he cannot possibly give and S C Chaudhuri for the Appellants.—' 
delivery, $nd it would require very plain There was no condition in the oontract 


words in the contract to bind him to pa\ 
damages to his put chaser on account of 
non-delivery if he had done everything in 
his power to get the goods " 

On the evidence lie found that certain 
bales had been delivered by the Mills to 
the Respondents in addition to 'those sup- 
plied by them to the Appellants and that 
Ihe latter were entitled to a shaie of such 
surplus along with other purchasers to 
whom they had been supplied 
He accordingly passed a decree in 
favour of the Appellants foi damages foi 
non-delivery of such surplus 
The Appellants appealed but the Divi- 
sion Bench which heard the appeal dis- 
missed it Heaton, J . the Senior Judge, 
founded his judgment (1) on the view that 
it. was improbable that a business man 
would absolutely contraet, to delivei 
goods to be manufactured by a partirulai 
Mill, (2) that the word “ hanto ” in the 
contract (“goods that had not been com- 
pletely manufactured ”) showed that tin- 
basis 01 foundation of the contract was 
the common anticipation of both partly-' 
that the Mill would supply the goods con- 
tracted for and that therefore if the goods 
were not supplied to the vendors (Respon- 
dents) the foundation of the. contract dis- 
oppeaicd He quoted the case of Tayloi 
v. Caldwell (1). Martin, J., the other 
Judgo, hearing the appeal concurred, sug- 
gesting that a condition might be implied 
that the goods were to be manufactur'd 
and supplied by the Mills and that if that 
condition was not fulfilled both parties 
(USB 8 820 (1883). 


limiting the liability of the Respondents. 

The agreement was in terms absolute 
and as the Respondents have failed to 
carry out those terms thev must recom- 
pense the Appellants for the loss occa- 
sioned. 

1 he defence that the Mills were com- 
mandeered by the Gov eminent was not 
taised in Ihe pleadings and is not sup- 
ported by evidence 

The assumption by the High Court 
iliat every contract contains an implied 
condition that the goods conti acted for can 
he obtained by the vcndois is untenable. 

Messrs. MacKinnon, K C and S. L. 
Porter roi the Respondents — There was 
no bleach of contract Mr which the Res- 
pondents were responsible 

d lie contract! specifies .1 hat the goods 
ate to be delivered as and when ieceived 
troin, the Mills ; “ as and when ” received 
means “if and when” and if the goods 
ate not received there is no obligation to 
deliver 

[ -Lord Sumner.— -You read the' words 
“as and- when delivered, etc ,” as a des- 
cription of the goods but. it appears to me 
to be a separate clause relating to deli- 
very to be read with ” Delivery by Decem- 
ber 31st. ”1 

H you sead all the clauses together pro-, 
vision is made for incomplete delivery*- . 
Goods to be manufactured” end 
goods to arrive” ape analogous espres- 
so 118 and the same principle is applicable 
m each case. 

f Lord Sumner.— Your qontenfion 

seems to me to be a considerable extension 
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of Taylor v. Caldwell (1). If 1 contract 
to sell you next year’s Derby winner t 
may be permitted to say it is impossible 
jf there is no Derby, but not to avoid my 
contract on the ground that the present 
owner is too fond of him or that my purse 
is not long enough.] 

Although the evidence is not very clear 
it does show that some sort of Govern- 
ment compulsion arose bv reason of which 
the contract came to an end. 

F. A . Tamphn Steamship Co , Ltd v. 
Anglo-Mevican Co , Ltd. (4). 

Their Lordships’ Judgment was deli- 
vered by 

Lord Sumner — Though there is some 
difference between the various texts of 
the agreement, on which this action was 
brought, there is no doubt as to its sub- 
stantial terms. It is an agteement lor the 
sale of future goods, to be manufactured 
at nnd obtained from nameil Mills. It 
provides for the Quantity and descriptions 
of these goods, for the prices at which the 
different descriptions arc sold, and for the 
time and rate of delivery To some minor 
and independent provisions and to the 
fact that some of the words are intei - 
lineated, no importance attaches The 
agreement is simple and of a common 
type, and the whole question in dispute 
is whether it is an absolute contract to 
deliver the whole of the goods mentioned 
or whether -the sellers are relieved from 
their obligation to deliver a part of them 
in the events which happened 

In the text adopted by tjie Courts 
below the provision as to delivery, after 
the words which complete the description 
ofr the goods, viz., " goods under manu- 
facture are sold,” runs as follows : “The 
same are to he taken delivery of as and 

(l) 3 B. A S. 820 i1868>. 

. , (A) (1016] 8 App Cn». 807 *t p 403, 


when the same may be received from the 
Mills. Delivery is to be caused to be 
given in full by the 31st December m the 
year 1918.” An endeavour was made in 
argument to treat these words as a fur- 
ther pait of the description of the sub- 
ject-mattei ot the contract, so as to con- 
fine the goods to such as might he receiv- 
ed trom the Mills during the remainder of 
the vear 1918 In their Lordships’ opi- 
nion this attempt failed The goods to 
be manufactmed aie already very ela- 
borately described, and the gcodB which 
are to bo ,dehveied aie the 804 bales so 
described It v\as also suggested that 
the words ' as and when same may be 
received liom (he Mills” should be con- 
strued, as it tliev were “ if and when the 
same nmv be received fiom the Mills.” 
This is to convei t woids which fix the 
quantities and times for deliveries by in- 
stalments into a condition precedent to 
the obligation to deliver at all, and vir- 
tually makes a now contract The words 
ceitamlv regulate tin? manner of perform- 
ance, but they do not reduce the fixed 
quantity sold to a mere maximum, or 
limit the sale to such goods, not exceeding 
864 bales, as tbe Mills might deliver to 
the Defendants during the remainder of 
the year 

If the conti act is for a fixed quantity 
and, as was the case, less than that, 
Quantity was delivered within the time 
fixed, the sellers must either find in the 
contract some matter ot excuse or dis- 
charge, or they must pay damages. 

The High Court of Bombay found this 
excuse in the fjet that the Mills failed to 
perform their contract to manufacture and 
deliver the goods to the Respondents in 
the circumstances of tbe case. As a 
matter of fact the Mills remained in exist- 
ence and at work, and the looms which 
could otherwise have manufactured goods 
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deliverable under this contract were f nil v 
occupied in making goods for fhe Govern- 
ment of India The utmost that the evi- 
dence on this point amounts to is to be 
found m the following evidence given b\ 
a witness from the Mills 

“ I know of contracts with the Defendants 
up to March, 1918; delivery was up to date 
After that Government contract work be^an, 
and Defendants’ dhotirs were not proceeded 
with The Mills were commandeered bv 
Government ] had no personal knowledge 
of what took place between the agents and 
Government " 

No evidence was given of tlu» powers ul 
Government to require their contract 
work to take pieccdence of otlwr contract 
woik, nor do the judgments of the High 
Court allude to the existence of such 
powers No evidence was given that the 
Mills were requisitioned. It is clear that 
the Government did not take possession 
of them and, in spite of the use of the 
word " commanded ed,” it is the plain 
result of the evidence that the Govern- 
ment placed an order with the Mills for 
goods to be manufactured, and it was exe- 
cuted m preference to the order of the 
Defendants Whether *the manufac- 
turers* motives were patriotic or commer- 
cial does not matter It was not sug- 
gested that tlieie would be anything 
illegal in the receipt of these goods bv the 
♦Defendants, if the> could ha\e got thern, 
or m the delivery of them over to the 
Plaintiffs Accordingly, having failed to 
perform their bargain, the Respondents 
must pav damages. 

The High Court of Bombay appear to 
have been guided by •considerations, 
which seem to their Lordships to have 
been mistaken They interpreted the 
contract by asking themselves what it 
was likely that a reasonable business man 
would have bound himself to do; they 
(I) 8 B A S. 826 0868), 


thought that there had been what is 
called “ frustration of the contract M ; and 
they held that the case fell within the 
principle of Taylor v. Caldwell (1), and 
that a condition of things had* failed to 
subsist at the time of performance*, which 
had been mutually contemplated by the 
parties and finally agreed to be essential 
to the obligation of the seller to deliver. 

On the first point, the learned Judges, 
no doubt bv inadvertence, expressed a 
different proposition from that which 
they must have had in mind To mter- 
piet a 1 usiness bargain, expressed in the 
language of commerce, it is no doubt lm- 
poitant to appreciate the methods and 
the point of \ievv of business men, but 
tins is merely a prudent wav of qualifying 
the mind to construe their words, and so 
to determine their meaning, and is a very 
different thing from postulating that rea- 
sonable men would have been likely to 
agree to one kind of liability and not to 
another, and from thus 1 concluding that, 
whatever the words of the Contract sav, 
that kind of liability, and that alone, is 
the obligation of the contract. As a mat- 
ter ot fact theie is nothing surprising in a 
merchant’s binding himself to procure 
ceitain goods at all events It is a matter 
.of price and of market expectations No 
doubt it is a speculation, but many deal- 
ings even in cotton goods are of that 
character 

As to the doctrine |of “ frustration,” 
the High Court of Bombay had not the 
advantage, at the time when the appeal 
was heard before them, of several discus- 
sions and decisions which have taken 
place in England since then in the House 
f*t Lords as well as in the Court of Appeal. 
The adventure, of which the commercial 
purpose is suggested to have been frus- 
fiated, is, of course, the purchase and 
sale of iliese goods between the parties 
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to tins contract, and this adventure was 
not frustrated. All that happened was, 
that the Defendants failed to peiform 
their contract. When they have paid tho 
damages, one commercial pm pose, at any 
rate, will, so far from being frustrated, 
have been fulfilled Their Lordships 
think it unnecessaiy to enlaige upon the 
recent authorities. 

The Mills, from vlncli the goods were 
to come, no doubt wero contemplated as 
continuing to exist, though it docs not 
follow that, in a baigain and sale such as 
this, the closing or even the dent met ion 
of the Mills would affect a contract 
between thiid parties, which is in terms 
absolute ; but the Mills did continue to 
exist and did continue to manufacture the 
goods in question, onlv they were made 
for and delivered to somebody else This 
is completely outside the* principle of 
Taylor v. Caldwell (1) or of the Coronation 
cases [" Krcll v Hcuru i‘l) and The Civil 
Service Co-operative Society, Ltd. v. The 
General Steam Nougat ion * Company 
(3)1. 

The parties having failed to agice (‘■ ) ) the 
damages, tile case must be i emitted to 
the Court of tlie Trial Judge to assess, 
them and to increase the amount adjudg- 
ed to the Plaintiffs accordingly, the appeal 
being allowed with costs heie and below, 
and their Lordships will humbly advise 
Has Majesty accordingly. 

Solicitors : Messrs. T. L. Wilson <C Co. 
for the Appellants. • 

Solicitors : Messrs. E. F. Turner rf; 
Som for the Respondents. 

O. D. M. 

m 3 B. 4 S. 836 (1663). 

(31 [1903] 3 K. B. 140 . 
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[CIVIL APPELLATE JURISDICTION.) 

Smvll Cause Court Reference 
N o. 1 of 1923. 

Mookerjee, J. 

Rankin, J. 

1923, M. L. CUAKRABARTT 

Heard, 3 and v. 

4, May. Olof Borin. 

Judgment, 

16 , Mn v. 

Tin * Piesidencg Small Cause Com ts Act (XV of 
18SI), h re* '#?, m —/tefn ence if can be made on an 
application under sec (If) — JPfei cure made by one 
of the two J ir dip’s constituting the Coiot, if proper 
— u Statement of facts ” — Its meaning — “ Statement 
of facts," if to be signed — Heqni) ements of a valid 
refete nee \<nd>n sec Meaning of the term “aw-U” 
— See (I of f>S and CIO Viet , c. 50. 

The Chief Judge and the Suih Judge 
of the Small Cause Court , Calcutta , who 
heard an application for new trial under 
sec 3S of the Presidency Small Cause 
Courts Ad, differednn their opinion and 
delivered separate judgments. The Chief 
Judge in his judgment narrated the 
history of the ease , gave an exposition of 
his view of thl law and concluded with 
the ex pi css ion of opinion that the suit 
should have been decreed and formulated 
two questions which he icf erred to the 
High Court under sec. 09 of the Presi- 
dency Small Cause Courts Act. The * 
judgment of the Sixth Judge simtlarlg 
contained a statement of facts 9 an exposi- 
tion of the law and an expression of opi- 
nion that the suit had been rightly dis- 
missed by hint' 

On the hearing of the Reference two 
questions were raised , viz. ; 

(a) whether a Reference under sec . 69 
is permissible on an application under 
sec . 38; 

(b) whether the Court has drawn up a 
“statement of facts'* within the mean- 
ing of sec. 69; 
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Held — That the application under sec. 
38 is an application m the suit and attracts 
the operation of sec. 69 and that ■ the 
Small Cause Court is competent to make 
a Reference under sec. 69 upon such an ap- 
plication. 

NUSSERWANJKE V. PORSOTAM ('ll, 

Okhoy Kumar v Koylash Chundra (23) 
and Rajendra Mallik v. Nandalal (24) 
referred to. 

Held also — That the Reference was not 
in proper form. Sec. 69 contemplates 
that a statement of facts should he drawn 
up by the Court , that is, two or more 
Judges where the case is heard by more 
than one Judge, and should be signed by 
them. They must then formulate the 
point on which there is a difference of opi- 
nion. This statement of facts and of the 
point on which there is a difference of 
opinion is to be accompanied by state- 
ment of reasons assigned by each Judge 
in support of his view. 

Ramasami v. Madras Times Print- 
ing and Publishing Co. (8), Jabdink 
Skinner & Co v Money (25), Binodk 
Lal v. River Steam Navigation Co 
(26), R. v Dudley (27) and R. v. Com- 
missioners op Sewers por Essex (28 1 
referred to 

The meaning of the term " suit ” m 
sec. 69 considered. 

Gagan Chand v Caspers/, (9), Batasu 
v. Jaiti (10), Nainappa v. Chidambaram 

(II T. L. R. It Cal. 90S (J085*. 

<8 30 Mad. L. J. 207 (1015), [1915] Had. 

W. H. 781. 

(0) 4 C. W. N. 44 (1807). 

(101 8 O. W. N. Ixti (18901. 

(98) I. L. R. 17 Cal. 887 (1890*. 

(84) I. L. R. 31 Cal. 1001 (1904). 

(36) 14 W. R. 819 (1870). 

(98) lflt.S. 143 (1807). 

(27) U Q. B. D. 278 (1884). **■ 

(28) 14 Q. B. D. 581 *1886). . 


(11) , Shyama Oharan V. Desendjranath 

(12) , Venkata Chandbappa ». Venkata 
Rama (13), Achha Mian Choy^dhury v. 
Durga Charan Law (14) and Samkd 
Sheikh v. Naba Nepal (15) referred to. 

Held further — That a Full Bench of 
the Presidency Small Cause Court sittmq 
under see. 38 has no jurisdiction to decide 
questions of fact, whether they are raised 
generally or in consequence of its finding 
on another question of fact or law. 

Sasoon v. Haridas (17) and Johan 
Smidt v. Ramprasad (18) referred to. 

Tins was a Reference in the Small 
Cause Court Suit No. 14995 of 1922. 
This suit was heaid by Mr. K. N. 
Banerjea, 6th Judge, on the 18th August 
1922, and the application for new trial was 
heard bv F. K Dobbin, Esq., Officiating 
Chief Judge and K. N. Banerjea, Esq., 
6th Judge and the Chief Judge made a 
Reference to the High Court. 

The facts of the case will appear from 
the judgment. 

Messrs. B. K Ghosc and D. N. Mitter 
Uu the Plaintiff. 

Mr. F. R. Sunta for the Defendant. 

The Judgment op the Court was as 
follows : — 

Tins is a Reference under seo. 69 of the 
lhesidency Small Cause Courts Act, 1882. 
The suit, which was brought by the 
biver against the seller for damages for 
breach of ap indent contract, was institu- 
ted on the 18th July 1922. The ^trial 
look place before the Sixth Judge who 

lilt I. L. R. 21 Had. 18 <1897). 

(121 I. L. H. 87 Oah 484 1 •. C. 4 C. W. N. 

269 (1909*. 

(131 T. L, B, 22 Mad. 2*0 (1898). 

(14) I. Ib B. 86 Cal. I46t •. c. 2 C. W, H, 187 

(18071. 

(15) 10 0. lb 3. 810(1014). 

(IT) I, lb B. 24 0*1. 465 (1896). 

08 l. U B. 38 Oal. 426 (I9ID. 
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dismissed th^ suit on the 18th August 
1922. On the 7th September 1922, the 
Plaintiff made an application under 
sec. 88 before the Chief Judge and the 
Sixth Judge who directed notice to issue. 
The matter was adjourned from time to 
time till the 16th February 1923, when 
the application was heard in the presence 
of both sides. There was a further 
hearing on the 22nd February 1923. when 
the Court reserved judgment On the 
8th March 1923, two separate judgments 
were delivered, on© by the Chief Judge, 
the other by the Sixth Judge. They dis- 
agreed in their conclusions. The judg- 
ment of the Chief Judge narrates the 
history of the case, contains an exposi- 
tion of his view of the law, concludes with 
the expression of opinion that the suit 
should have been decreed and formulates 
two questions which are referred to this 
Court. The judgment of the Sixth Judge 
similarly contains* a statement of facts, 
an exposition of the law, and an expres- 
sion of opinion that the suit had been 
rightly dismissed by him. We have to 
consider whether the Reference thus made 
is in conformity with sec 69 of the Pre- 
sidency Small Cause Courts Act, 1882, 
and in this connection two points require 
examination, namely, first, whether a 
Reference under sec. 69 is permissible on 
an application under sec. 38, and, second- 
ly, whether the Court has in this case 
drawn up a ' ‘ statement of the fadt!s” 
within the meaning of sec. 69, 

As regards the first point, we are of 
opinion that the Small Cause Court is com. 
patent to make a Reference under sec. 69 
on" an application under sec, 38. Sec. 38 
is in these terms : — ‘ * 

14 Where a suit has been contested, the 
Small Cause Court may, on the applica- 
tion of either party made within eight 
days from the Aatb of the dteree or oreter 


in the suit (not being a decree passed 
under sec. 522 of the Code of Civil Proce- 
dure). order a new trial to be held, or 
alter, set aside or reverse the decree or 
order, upon such terms as it thinks 
reasonable, and may, in the meantime, 
stay the proceedings. ” 

Sec 69 is in these terms : — 

4 ‘If two or more Judges of the Small 
Cause Court sit together in any suit, or 
in any proceeding under Chap. VTI of 
this Act, and differ in their opinion as to 
any question of law or usage having the 
force of law, or the construction of a dOcu- 
ment. which construction may affect the 
merits, or if m any suit or any such pro- 
ceeding, in which the amount or value 
of the subject-matter exceeds five hundred 
rupees, any such question arises, and 
either party so requires the Small Cause 
Court shall draw up a statement of the 
facts of the' case, and refer such state- 
ment, under sec. Cl7 p of the Code of the 
Civil Piooeduro, for the opinion of the 
High Court, and shall either reserve judg- 
ment or give judgment contingent upon 
such opinion.” # 

The decision of Garth, C. J. and Wil- 
son, J in Nuftserwanjee v. Pursutam 
. (1) is an authority for the proposition that 
an older rejecting an application for a new 
tiual, subject to the decision of the High 
Court on certain ooint or points referred, 
u not a contingent judgment within the 
meaning cf sec. 69, and points of differ- 
ence between the Judges at that stage 
cannot form matters for reference. In 
support of this # view, reference was made 
to the decision oi Couch, C. J. and Ponti- 
fex, J., in Hall v. Joachim (2). On the 
other hand, the decision of Peacock, C. 
J., and Mitter, J., in Man Chandra v. 

cit t. l. r. ii cm. m nsm 

(2) 12 B. L. % 


H8 
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Haran Sardar (3) paints to the opposite 
conclusion. The Madras High Court in 
Oaksnott v B I. S. N, Co. (4) followed 
the decision in Nvsserwanjee v. Pursu- 
tam (1) The later decisions in Madras, 
however, have uniformly adopted the 
contrary view; Scshammal v Munusami 
(5), Ranqiah v. Rungiah (6), Lodd Gobm- 
doss v, Rukmani Rai (7) and Ramasami 
v Madras Times Printing and Publishing 
Co. (8). In tins conflict of judicial opi- 
nion, we must turn to the language of the 
statute and ascertain its plain meaning 
Sec 69 authorises a reference when 
two or more Judges of the Small Cause 
Court sit together in any suit and differ 
m their opinion as to any question of law 
or usage having the force of law or the 
construction of a- document, which cons- 
truction may a fled the merits The 
term ‘'suit” is not defined either m the 
Presidency Small Cause Courts Act oi in 
the Code of Civil Procedure, and its mean- 
ing cannot In* determined apart from the 
context The decisions in (lagan Chand 
v. Caspetsz (9) and Uatasu \\ Jatti (Ho 
show, that the term “ si^it sometimes in- 
cludes the Appellate stage, while sec 10 
of the Civil Procedure Code 1908 speaks 
of an appeal before His Majesty m Coun- 
cil as a suit We are not unmindful that, 
notwithstanding this, it has been held that 
an application for leave to appeal to tiis 
Majesty in Council is not a suit within 
the meaning of soc 10. Natnappa v 
Chidambaram (11). In Shyama Gharan 
(1) T L R 11 Cal 208 1SR51 
CO R B L. R IB'S , 11 W R. 525 \J869) 

(41 U R. 15 Mad, ITS (1*01). 

(5) I. L. R. 20 Mad. 358 (1H9(K 
6) T I*, ft 31 Mad. 490 (1908). 

(7) 1. I*. R. 38 MjmI. 438 <191 1'. 

(8i 30 Mad. L. J 207 (191*9 , (1915] Mad 
W. N, 786. 

9) 4 0, W. N, 4t (18^7 1 
(10) 8.0. W> N, l*ii 
til) 


v# Debendmmth (12), it was held that 
the term “ suit ” includes even execution 
proceedings, though Venkata Chmdrappa 
v. Venkata Rama (13) might be invoked 
to support the dew that the term “ suit ” 
does not include an application under sec. 
47 of (he Civil Procedure Code. In Achha 
Mian Chowdhury v Durqa Charan Law 
(14). it was nilod that an application to 
review an order made m a suit is a pro- 
ceeding in the suit itself Again, in 
Satned Slink h v Naba Nepal (15) an ap- 
plication to ie-hear an appeal was tiealed 
as on application in the suit and not 
merely an extraneous proceeding which if 
granted in effect icvivcs the appeal. We 
are not disposed to place a narrow 7 and res- 
tricted interpretation upon the term 
“ suit in sec 69 of the Presidency Small 
Cause Points Act and we cannot find any 
conclude reason ag.<mst the view tliit an 
application undei sec 38 is a stage in the 
suit 'Ouch is not necessarily termmited 
b> the decree Tins, no doubt, seems to 
militate at first sight against the view 
propounded in Nmseriranjce \ Pursu - 
tam (1) But Sir Richard (birth, C J , 
appears to have overlooked that though 
sec 69 of Act XV o A 1882 was similar m 
its terms to sec. 7 oi Act XXVI of 1864, 
winch was m foice when Hall v. Joachim 
(2) w 7 as decided, sec 88 oi Act XV oi 1882 
V? materially different from sec. 53 of Act 
IX of 1850 which was moulded on sec. 
89 of the County Court Act, 1846. Bee 
53 oi Act IX of 1850 was m these terms 
“Every order and judgment of anv 
Court holden under this Act, except as 

(1) T. L. R. ri Dal. 298 (I8S6). 

(2) 12 B h. R 84 (1873). 

02) I. L. R 27 Cal. 484 • b. c. 4 C. W. N. 209 
(1900?. 

(13) X L. R. 22 Mad. 256 (!898\ 

(14) L L/ R, 25 Cal. 140 * *, c. 2 Q, W, N. )37 

0897k 

Ufi) 19 0. b J. 810 (1914), 
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herein provided, shall be final and conclu- 
sive between the parties, but the Judges 
shall have power to non-suit the Plain- 
tiff, in every case in which satisfactory 
proof shall not be given to them, entitling 
either the Plaintiff 01 Defendant to (he 
judgment of the Court, and shall also in 
every pa sc whatever, hn\e the power, if 
they shall think fit to order a new trial 
to he had, upon siHi terms as they shall 
think misonable, ai d in the meantime to 
stay the proceedings 

Tins, it will be observe*!, refers to new 
tnad onlv Hoc 3ft of Ad XV of lft82, on 
the other hand, is fat more comprehensive 
in h cope and empowers the Court not only 
to ordei a new trial but also to alien, set 
aside or reverse the deeiee The sub- 
stance of the matter is that, on an appli- 
cation ui.der sec 38, the Com t may e> h*- 
cise what is essentially Appellate Juris- 
diction We need^not, howevef, lav stiesy. 
on the change m the heading of Chap VI 
form “New trials and le-heanng ” to 
“new trials and appeal “ by sec 13 of 
Act 1 of 1805 Reference may he made 
to the decision of the Full Bench n * Sai 
Sikandar v Ghou&c Mohidm (16), which 
overruled the decision m Ramasami v. 
Madras Times Printing and Publishing 
Go . (8) and held that a Full Bench of the 
Presidency Small Cause Court sitting 
under sec, 38 has no jurisdiction to decide 
questions of fact, whether they are raised 
generally or m consequence of its finding 
on another question of fact or l&w. This 
accords with the view taken in this Court 
in Sqsoon v. Handas (17) and Johan 
Smidt v. liamprasad (18). A similar 
attempt was made .unsuccessfully m 

(8) 80 Mad. h. J. 207 (1915) * [1916) Mad. 

W. N, 786, 

(10) I. L. E, 40 Mad, 355 {BVBJ (1910), 

{IV I, L. B, 24 0»L 455 (1896), 

(18) l. L, R, 88 Cal, 425 (1911). 


Cousins \ Lombard Deposit Bank (19) to 
maintain the view that sec. 6 of 38 and 
39 Viet , c 50 contemplated an extension 
of the right to appeal in suits arising with- 
in what used to he called the common 
law jurisdiction of the county Court; it is 
now settled that there is no appeal on ques- 
tions of fact in (hat class of cases, though 
undei sec ! 1 of 13 and 11 Viet , c 61 not 
only might a now trial he ordered but 
judgment entered for either party; Mura - 
tagh v Bang (20), Robinson v Fawcett 
(‘21 ) and Clflrlw v West lfavi> Corporation 
(22). We snoot opinion that although 
sec 38 pi ovules for a more extended juris- 
diction than what would be technically 
calle‘d a now trial, a jurisdiction analo- 
gous to an appeal, yet theie is no appeal 
on facts But (hough (he power of inter- 
ference is thus restricted, the application 
under sec 3b' is nevei 1 lieless an applica- 
tion in tire suit and attracts the operation 
of sec 09 The conclusion follows that 
in tins case it was competent to the two 
Judges to make a reference under sec. 69 
m conformity with the requirements 
thereof Wo may add that tins view ac- 
cords with what has boen the recognised 
practice m recent yeais, notwithstanding 
• the decisions in Nusscrwanjee v. Pursutam 
(1) and Obhoy Kumar v Koylash Ghundra 
(33) and Rajcndja Malhk v Nandalal (24) 
may bo mentioned as instances where In- 
ferences undei s‘’c 69 made on applica- 
tions under sec. 38 were heard by this 
Court without objection 

As regards the second point, we are of 
opinion that the reference is not in pro- 
per form. Sec. 69 contemplates a state- 

dr l.L E. tl Oftl. 298 (1885 1 . 

(191 1 Exoh, Div. 440 (1876), 

(20) 24 Q. B, D. 032 (J890). 

(21) [1901] 2 K. B. 825, 

l22) [l 14] 2 K B, 448. 

(23) I. L. E. 17 Oal. 387 (1890), 

(24) I. U R. 31 Oat, i00l <1904>* 
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nient of the facts of the case drawn up 
by the Court, that is, by the two or more 
Judges where the case is heard by more 
than one Judge. This cannot create any 
difficulty, because when an application 
under sec. 38 is heaid, the Judges cannot 
disagree on the facts. There is no appeal 
on the facts as we have already explained 
and the facts as found by the trial Judge 
must be accepted. Consequently, the first 
step, when a reference is to be made under 
sec. 69 is to draw up a statement of the 
facts of the case, to be signed by t lie 
Judges. They must then formulate the 
point on which there is a difference of 
opinion Tins statement of facts and ot 
the point on which there is a difference ot 
opinion is to be accompanied by state- 
nKents of the reasons assigned by each 
Judge in support of his view This was 
emphasised by the Madras High Court m 
Ramascvn v Madras Times Pnntini / 
and Publishing Co (8) ; see also Jardmc 
Skinner & Co. v. Money (‘25) and Buiodc 
Lai v. River Steam Navigation Co. (2G> 
Useful examples of a case stated will be 
found in 11. v. Dudlev (£7) and R. v. Com- 
missioners of Sewers for Essex (28). 

The result is that the Reference must 
be discharged and the records returned to 
the Small Cause Court so that such stops 
as may be considered necessary may be 
taken m accordance with law. Each pally 
will pay his own costs m this Court. 

Mr. S. C. Bose, Solicitor for the Plain- 
tiff. 

Messrs. Watkins do Co. Solicitors for 
the Defendant. • 

D. N. S. Reference discharged 

(8) 30 Mud. L, J. 207 (1916) 1 (1916] Had 
W. N. 786. 

(881 14 W. B, 818 (18701. 

(28) 1 0. W. N. 143 (1897). 

(27) 14 Q. B. D. 278 (1884). , 

l»81 14 Q. B. D. Mil (1886). v . 


I Civil, APPELLATE JURISDICTION.) 

Appeal non Appellate Dkobbb 
No. 1621 of 1919. 

Chattbbjjca, J. Pbobodh Chandra 

Sdhbiwabdt, J. Mittkb, Plaintiff, 
1923, Appellant, 

Heard, v . 

16, February. Habish CHANDBA 

Judgmont, Naskab, Defendant, 

11, May. Respondent. 

Bengal Tenancy Act (VIII of 1885), sec. 60— 
Land Registration Act (VII, B. C , of 1876); secs 
78, 70, 81 — Incase granted by eight annas registered 
proprietor — Suit by lessors ij a radar for entire rent 

Plea of payment of eight annas rent to registered 
proprietor* of remaining eight annas , if maintain - 
able. 

P, the proprietor of an estate, after sale 
of an 8 as. share of the same to C, granted 
a lease of a plot of land to the Defendant. 
Plaintiff as ljaradar of P’s remaining eight 
annas share having sued Defendant for the 
entire rent, the latter pleaded that he stood 
discharged in respect of an eight annas 
share of the rent as he had paid the 
same to C's representative who was regis- 
tered as proprietor of an eight annas share 
(P’s representatives being registered as 
proprietors of the remaining 8 as. share) : 

Held — That neither sec. 60 of the Ben- 
gal Tenancy Act nor secs. 78 and 79 of 
the Land Registration Act applies where 
fhe suit is by an ijaradar. 

The receipt which under see. 60 of the 
Bengal Tenancy Act is to operate as a dis- 
charge for rent must be a receipt by a per- 
son or persons registered as the owner or 
owners of the entire estate and not only of 
a part of the estate. 

The third person referred to tn the con- 
cluding portion of sec. 60 of the Bengal 
Tenancy Act means a third person whose 
name is. not registered at alt. 

Bumble :— // sees, 78 and 79 of the hand 
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Registration Act had applied to the case, Rs. 350 He appears to have paid rent for 


the right of P and his successors to recover 
the entire rent under the written lease 
granted by P to the Defendant would be 
saved by sec. 81 of the Act. 

This was an apperl. preferred on the 
22nd of July 1919, against the decree of 
J. F. Graham. Esq , Additional District 
Judge of Zillah 24-Parganas. dated the 
14th of April 1919, affirming the decree of 
Babu Bhagbati Charan Kuridu, Subordi- 
nate Judge, 4th Court of that District, 
dated the 17th of September 1917. 

The facts of the ease will appear from 
the judgment. 

Babu Btjan Kumar Mukheriec for the 
Appellant. 

Babus Ram Oh. Mozumdar and Haren- 
dra Kumar Sarbadhicary for the Respon- 
dent. 

The JuDuMiivr of this Court was as 
follows : — 

This appeal was heard oiico before T 8ee 
the judgment m Probodh Chunder v. 
Hunsh Chunder G)|, but as the judg- 
ment proceeded paifly upon a “conces- 
sion made by the pleader for the Appel- 
lant, the judglnent was set aside on review, 
and the appeal has been heard again. 

The appeal arises out of a suit for rent 
under the following circumstances : — One ’ 
Puma was the proprietor of an estate in 
the Sunderbuns. He sold an 8 annas 
share of the estate to one Chandranath on 
the 9th August 1897. The latter got Ills 
name registered in respect of the 8 annas 
share under the Land Registration Act. 
About six years afterwards on 12th May 
1903 the Defendant* No. 1 took a leaso of 
400 bighas of land from Purna alone and 
executed a registered kabutiyat in his 
favour agreeing to pay a fixed rent . of 

111 1. E. R. 48 Cal,. 1078 (1021), , ^ . 


some years to Purna alone. Purna died 
leaving two sons, and the Plaintiff is the 
ija radar of an 8 annas share of the estate 
from the sons of Purna whose names were 
registered in lespect of the 8 annas share. 
The Plaintiff brought a suit against the 
Defendant for the rent reserved in the 
lease The Defendant pleaded that he 
bad paid an 8 annas share of the rent to 
the representative of Chandranath who 
was legistered as proprietor of an 8 annas 
share oJ» the estate under the Land Regis- 
tration Act and that, therefore, the Plain- 
tifl was not entitled to rent in respect of 
Ihc 10 annas share The Courts below 
have given effect to this contention and 
the Plaintiff has ajipealed to this Court. 

Now the name of Purna was registered 
under the Rand Registration Act in res- 
pect oi 8 annas shaie, and, although the 
name ot Chandianath was registered m, 
lespect ot the othej,' 8 annas share, he had 
uotlung to do with the lease which was 
gi anted bv Puma alone and without re- 
lax; ucc to his co-shat er Chandranath. It 
appeals that the land was not cultivated at 
the time when it was let out as it was to 
bo held rent-free for the first few years. 
The position, theiefore, was this : one of 
the co-sharers alone let out a portion of the 
land of the estate in order to make a pro- 
fitable use of it by bringing it under culti- 
vation through his tenant. Whether 
Chandranath had similarly let out other 
lands or not, and what the arrangement 
was between the co-sharers we do not 
know. But* this much is certain that 
Chandianath had nothing to do with this 
lease of 400 bighas. 

The first question for consideration is 
whether the provisions of sec. 60 of the 
Bengal Tenancy Act are applicable to the 
present case. That section lays down 
that where rent is dtte to the proprietor, 
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manager or mortgagee of an estate the 
receipt of the person registered under the 
Land Registration Act, 1876, as proprie- 
tor, manager or mortgagee of that estate or 
of his agent authorised in that behalf, shall 
be a sufficient discharge for the rent, and 
the person liable for the rent shall not be 
entitled to plead in defence to a claim In 
the person so registered that the rent is 
duo to any third person We are of opi- 
nion that sec. 60 does not apply to the 
present case. In the first place, that sec- 
tion deals with cases where rent is due to 
the proprietor of an estate. Here the rent 
is not due to the pjopnetor, as the Plain- 
tiff is not a proprietor but is an ijaradar, 
and as tja radar the Plaintiff could not get 
lus name registeied under the Land Re 
gistiation Act In the next place, even 
assuming that the lent can be said to be 
due to a piopuetoi because it was origi- 
nally payable to Purna who was a pio- 
pnefcor, the section speaks of the proprie- 
tor of an estate, and “the receipt of the 
person who is registered under the Land 
Registration Act as proprietor of that 
estate.’ * Purna to whom r the rent was 
originally due under the Kabuhyat exe- 
cuted by the Defendant, w f a&, and after his 
death his sons were, the proprietor of an 
eight annas share of the estate. Chandra - 
natli and after his death his representatives 
to whom the Defendant is said to have 
paid a moiety of the rent and from whom 
he obtained a receipt therefor, are regis- 
tered as the proprietors of another eight 
annas share of the estate. t So that neitliei 
Puma’s sons, nor the representatives of 
Chandranath are the proprietors of an 
estate. 

doubt “ proprietor ” is defined in 
sec. 3, cl. (#) as a person owning an estate 
or part of an estate, and it is contended 
that Chandranath who was the owner of 
an eight annas share of the estate is a 


" proprietor But sec. 60 lays down 
that the receipt of the person registered 
under the Land Registration Act “ as pro- 
prietor of that estate ” shall be a sufficient 
discharge, so that although a proprietor 
may be the ownci of an estate oi a part 
of au eslate, the section merely speaks of 
piopnetoi of that estate which indicates 
an entire estate The same observations 
apply to the sons of Purna from whom 
fhe Plaintiff obtained his ijara 
The cxpiession “pioprietor” is de- 
fined m see 3 (<S) oT the Land Registration 
Act as every peison being m possession of 
an estate or of anv interest therein, and 
sec 78 of that Act lavs down “ No per- 
son shall he bound to pay rent to any per- 
son claiming such rent as proprietor or 
manager of an estate or ic venue-free pro- 
perty m lappet of which lie is req lined by 
this Act to cause his name to be register- 
ed, or as mortgagee, unlpss the name of 
such claimant shall have been registeied 
under this Act, and no poison being liable 
to pay rent to two oi moie such proprietors, 
managers oi mortgagee < holding in com- 
mon ffenanev shall be bound to pay to any 
one such proprietor, manager or mort- 
gagee moie than the amount which bears 
‘the same pioportion to the wLole of such 
rent as the extent of the interest in res- 
pect of which such piopnetor, manager or 
mortgagee is registered bears to the entire 
estate or revenue-free propeity.” 

It appears therefore that the case where 
rent is payable to two or more proprietors 
the extent f>f whose interest is required to 
be registered under the Land Registra- 
tion Act, and which is dealt with in the 
second part of sec. .78 of that Act, is not 
dealt with by sec. 60 of the Bengal Ten- 
ancy Act. 

The words ‘ ’ that the rent is due to a 
third person ’ ' in the concluding portion 
of sec. 60 of the Bengal Tenancy Act seem 
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to refer to a third person whose name is 
not registered at all. The object of sec. 
60 of tlie Bengal Tenancy Act appears to 
be to afford indemnity to tenants who 
pay rent to the person whose name is re- 
gistered under the Act, and to debar them 
from pleading m defence to a claim for 
rent bv such person that the rent is due 
to a third person , but the section does not 
appear to have provided lor cases where 
the names of all the part proprietors have 
been registered undei the Land Registra- 
tion Act. • 

In the case of Ibdul I ziz v Kanthu 
Malhk (2), it was held that ‘ k an unregis- 
tered part proprietor of an estate is not 
entitled to succeed as against the Defend- 
ant who reiving upon sec 60 of the Ben- 
gal Tenancy Act has established that his 
debt has been diselnuged by payment of 
lent to the legistered proprietor.” In 
that case the name ot the jfcirt piopnetor 
(the Plaintiff) was not registered, and it 
was pointed out In the learned Judges 
that there was no contest between two per- 
sons both ot whom woo* legistered as pro- 
prietors under the Act What the precise 
position might have been li there had been 
a contest between two persons both of 
whom w T ere registered under the Act was 
not considered in that case 
As already stated, although 1 lie name of 
Chandranath was registered in respect of 
an 8 annas share of the estate he had no- 
thing to do with the lease which w r as 
granted by Purna alone, and without re- 
ference to him. The land w«s not culti- 
vated at the time of the lease Purna as 
a co-owner could have himself cultivated 
Hie land and if m order to make a profit- 
able use of the lands, a portion (400 
bighas) of the estate consisting of 4,000 
bighas was let out by him to his tenaht, 

(2) I« L, B* 38 Biaimfy 


without any denial of Chandranath's right, 
Chandranath w T ould not necessarily be 
entitled to a share of the rent merely on 
tlie ground of his being a co-sharer. It is 
true that sec 60 of the Bengal Tenancy 
Act is not concerned with questions of 
title, hut if the Defendant claims a dis- 
charge tor the lent bv reason of his pay- 
ment to the liens of Chandranath, he 
must bring his case strictly within the 
terms of the section, when he w r ants to 
deteat the suit for rent based upon a lease 
which he obtained fiom Purna alone, 
without reference to Chandranath, al- 
though the latter at that time had become 
co-ownei of the estate to the extent of 8 
annas 

The next question is whether the pro- 
visions of the Land Registration Act are 
applicable to the case We have already 
referied to sec 78 of that Act, the second 
paiagiaph of which lays down that “no 
person being liable to payment to two or 
inoie such proprietors . holding in 
common tenancy shall he hound to pay 
any one such proprietor . . . more than 

tlie amount which bears the same propor- 
hon to the wdiole of such rent as the extent 
of tlie interest in respect of which such 
proprietor . . is registered bears 1 6 
• the entire estate . Sec. 79 pro- 
vides that “the receipt of any pro- 
prietor . . w T hose name and the ex- 
tent of whose interest is registered under 
this Act shall afford full indemnity to any 
person paying # rent to such proprietor. * * 
It is contended on behalf of the Respon- 
dent that having regard to the provisions 
of sec 78 (second paragraph) the Defend* 
ant would not be bound to pay more tjhan 
an 8 annas share of the rent to the Plain- 
tiff, and under see. 79 the receipt of the 
heirs of Chandranath Wfrqgp names are re- 
gistered with respect to and annas of the 
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Estate, would afford foil iadeffii^'fe'iw- 
pect to such shaTe. 

See. 81, however, provides : “ Nothing 
contained in the three last preceding sec- 
tions shall be held to interfere with the 
conditions of any written contract." In 
the present case there was a written con- 
tract under which the entire rent was due 
to Purna and his successors. There is 
some difference of opinion as to the con- 
struction to be placed upon sec 81 of the 
y\ct Sep Is war Chandra Bern v Jiah Cha- 
7 an Bantra (3) and Surja Kanta Ohatfal 
v. \nanda Mohan Chatterjrc (4) 

In our judgment befoie review, we fol- 
lowed the latter case treating the ijaradar 
as being in the same position as a pro- 
prietor, on the assumption that he is 
merely an assignee of the rent from the 
proprietor. But it i§ contended on behalf 
of the Respondent that the Plaintiff as 
ijaradar is merely adessee, and that see 
81 has no application to a person who is 
not himself a piopnetor but who has an 
interest subordinate to a proprietor. We 
think this contention is correct. The 
Plaintiff is a lessee under the proprietor 
Sec. 81 seems to be a rider to secs. 78 to 80, 
and as those sections deal with the case , 
of proprietors, there is no reason to think 
that sec* 81 refers to cases of persons 
other than a proprietor. It is unnecessary 
therefore to consider the question of con- 
struction of sec 81. But in that view 
neither sec 78 nor 79 applies to the pre- 
sent case, as the Plaintiff is an ijaradar 
and not a proprietor In* the case of 
Sukurulla Kazi v. Bama Sundari Dan (5), 
it was held upon a construction of sec. 3, 
cl. 1 , secs. 38 and 78 of Act VIJ of 1876, 
that a putnidar or an ijaradar not a 

(8) M 0. U J, 4»4 (4?6) UQt% * 

14) 24 
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tration Act, and it is hot necessary there- 
fore for a putnidar or ijaradar to register 
his name under the Act to entitle him to 
sup In the case of Syed Serapat Homain 
v Tarini Prasad (6) it was held that 
sec 78 has no application to the case 
of ,1 pev°on to whom rent has been 
assigned by a proprietor whose name 
lias not been registered under the Act. 
Tf ma\ be said that if the proprie- 
foi himself was, under the section, under a 
legal disability to claim the rent because 
Ins name was not registered, he could not 
simply by granting a lease confer upon 
the lessee a right higher than what he pos- 
sessed. This was considered in that case 
and the learned Judges (though with some 
hesitation) observed as follows • “Having 
regard to the tact that sec 78 is the only 
prevision which pioluhijs a proprietor 
horn bunging a sun for recovery of rent 
against a peison who is not bound to pay 
him such rent unless he gets his name re- 
gistered it seems to us that the Plaintiff 
being a person who does not come within 
this prohibitory section cannot be said to 
lie under the same legal disability as his 
assignor was.” Having regard to the 
fact that the section in terms refers only 
to proprietors and not to lessees who are 
not required to get, and cannot get their 
names registered under the Land Regis- 
tration Act, we agree with the view taken 
in the above case. On behalf of the Re- 
spondent we were referred to an unrepor- 
ted decision of this Court in certain suits 
in which payment of an 8 annas share of 
the rent to Chandranath’s representa- 
tives was held to be a sufficient discharge 
for the rent. (See Second Appeal 
No. 1388 of 1918 and analogous cases de- 
cided by Teunon and Newbould, JJ., on 

m IJ 0. W, Hv 141 (1906), 
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1ATTBRJBA. J. 1 SOSBKDRA NAT<* A 
JMINO J Kartick Ohardka. 

J323 Gh^sb aqd ora.^ 

Bard. .10 and l Defendants, Appellants 


^ sot 4 o the renit df tiba !00bj§p«t, v appbai. rat 
covered by the Miiliytt in the Ml No. 

case, but related to other lands tfutagb of 0 HATTERJI!A j 
the same estate, and the questions con- q omino j ’ 
eidered by us do not appear to have been ’ ' 

considered by the learned Judges in those n eard 30 ’ 
cases. ». -j 

We are accordingly of opinion (being n 1 ’ en i nUar ^’ 

the same which we held before review, &l ™( n m 
though on different grounds), that the 5 arti 

decrees of the Courts below should be set Limitation Act ( 
aside and the case lentamlcd to the Court tion for recovery o) 


Judgment, Raja Rmh « Cask Uw 

29, March and ors., PJainfafifs, 
Respondents. 

Limitation Act (IX of 1908), Art . m, limita- 
tion for recovery oj money due under an instalment 


of first instance for decision of the other mort 9 a 9° bond pronding for reoovwy of whole 


questions in the case and dis|)osaI oi the 
case according to law. Costs to abide 
the result. 

N. G. 

*[OIVIL APPELLATE JURISlRofloT] 
Appeals from Appellate Decree^ 

Nos. 1388, 1605 to 1611 OF 918 

I Ppobodh Chakra JMitra, 

* Plaintiff, Appellant, 


Teuton, J. 
Newbould, J. 
1920, 
25, June. 


1920, j Ram f handra Chandra ard 

25, June. I ors., Defend mts, 

) Respondents. 

These were appeals against the decrees 


amount on default of any instalment — Acceptance 
of overdue instalments , ij amounts to waiver* 

Aw instalment mortgage bond provided 
for payment in twelve yearly instalments , 

of one Chandra Sapui This Chandra 
Sapui got his name registered in respect of 
this moiety On the death of their father, 
Kartic and Akhov applied for registration 
m respect of the 10 annas This application 
was opposed by Chahdra, in the result 
Kartic and Aklioy obtained* registration 
only in respect of 8 annas share m the pro- 
perty Befoie the decision o‘f their appli- 
cation they had executed an 1 3 ara in favour 
of the Plaintiff on the basis of which the 


of A. J. Chotzner, Esq , District Judge of 
Zillah 24-Perganahs, dated the 21st of March 
1918, affirming the decrees of Babu Satchida- 
na-nda Mukherjee, Munsif, 4th Court at 
Diamond Harbour, dated the 27th of 
February 1917 # 

Z?r, Dwarka Nath Mitter and Babu B%ynm> 
Kumar Mukherjee for the Appellant 
Baku Sasi Behhar Bose for the Respon- 
dents, 

The Judgment of the Court* was as 
follows 

These eight appeals arise out, of suits 
for rent. In them as ijaradar from two 
proprietors named Kartic and Akhoy the 
Pl&intilf claims from the tenant Defendants 
16 antoas rent for the years 1319 to 1322. It 
appears that the father of Kartic and 
Akhoy in the 1304 pmM a convey* 
aace of one moiety Of his Interest in favour 


Plaintiff claims The ijata is in respect of 
16 annas of the property In these suits 
•for the years m question the Plaintiff, as 
ijaradat , claims 16 annas rent. It is alleged 
th$t Chandra Sapui is a mere henamidfir ; 
and the suggestion in these appeals is that 
that is a question which should have been 
tried in the present suits. No issue was, 
however, framed m these suits on that 
point and Chandra Sapui is no party to these 
suits There is, further, the finding of 
fact that the renl for the years in suit in 
respect of the 8 annas share has been paid 
by the tenants. The receipts grantedAv 
Chandra Sapui in view of the provisions of 
sac. 00 of the Bengal Tenancy Act must be 
held to be valid discharges for the rent paid 
by the tenants. On these findings of fact, 
these appeals must necessarily fall and are 
dismissed with easts. r 

iU 
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the first falling due in Pous 1308 B. S , It 
was further provided that on default in 
payment of my one instalment the whole 
would he recoverable with interest . The 
instalments for 1309 to 1311 B. S . were 
paid out of tunc and accepted. The mort- 
gagee sued for the subsequent instal- 
ments : 

Held — That the article applicable to the 
suit was Ail 132 of the Limitation Act 
That though Art 132 docs not provide 
for rases of waiver , and there is no case 
directh / deciding that the « principle of 

waiver would apply i( mortgage bonds pay- 
able by instalments , having regard lo 
the weight of authority m connection with 
cases under Art 75 and instalment decrees, 
it may be held that the payment and ac- 
ceptance of overdue instalments in the pre- 
sent case constituted a waiver , and that the 
mortgagee was entitled to recover the sub- 
sequent instalments 

IJURRONATII Roy CP M HIKHOOIj \ Moolmt 
( j), TIemp v Garland f2) and Mon 
Mottan Rox v Derg a Char an Gooee C\) 
followed 

MohFiSH Chandra Baxerjef, v Pro- 
8 ann a Lad Singh (A) distinguished. 

Jagat Mohtnj Dassee v . Monohar 
I fOONWAR (0), SfTAB Chandra Nahar V 
Hyder Moll a and other cases ref cried 
to 

This was an appeal preferred on the 9th 
of July 19 JO against the decree of Bahu 
Jatindra Chandra JLahin, Additional Sub- 
ordinate Judge of Zillah Bnkergunj, dated 
the 29th of March 1920,*reversing the de- 
cree of Babu Salish Chandra Chakravaiti, 

( 1 > 7 w R 21 (F BJ \ 1 867 ) 

(2) 4Q.B. MQilfttf) 

W r Ti R 15 Gal. 502 5>5' U88S 

(4) I, It. R. 31 Cal. 83 (87) - B. p. 8 0. W, N. 

66 ( 1903 '. 

(6) 25 W, It. 278 1 1876i. 

W) t. U Hi 24 Cal, 281 (1898). 


Munsif, 7th Court at Barisal. dated the 
31st of January 1917, 

The facts will fully appeal from the 
following material portions of the lower 
Court’s judgment : — 

Tins u an action for enforcement of a 
mortgage security, dated 23rd Bysak 1308 
B. 8 It is for a sum of Rs 31 4 payable 
in twelve annual instalments, the first 
falling due in the month of Pous 1308 
B 8 and others m the month of Pous 
of the conspcutixe 11 )oars ending in 
1319 B S , and it also pioxuLs fhat m 
case of default in paxment of any of those 
instalments the entne unpaid amount 
will fall due and will cany mjeiest at 
24 per cent per annum. 

Defendants Nos 1 and 2 aie the mort- 
gagors and the other Defendants have 
been made paitieson tin allegation of then 
having subsequently puicliurod the mort- 
gage property Various objections have 
been raise?!, but the t v»>M mqrortanl one 
that has hern pressed is that the chum is 
barred by Iirintatfrur AU the endorse- 
ments on the hack of the bond have been 
denied and it has fuithm been .alleged 
that the entne amount due under It was 
paid up in lump and all at once in Pous 
1309 B. S 

The learned Munsif disbelieved the 
Defendants’ plea of payment but dis- 
missed the suit on the finding that the re- 
payments alleged bv the Plaintiffs -were 
not established, that there was no waiver 
and that hence 1 the suit was time-hatred. 

On appeal bv the Plaintiffs the Subordi- 
nate Judge observed as to the question 
of limitation • “I regret I am obliged to 
differ from the Munsif as to the applica- 
tion of the law and appreciation of evi- 
dence I observe that sec. 20, Limita- 
tion Act, has no application to this case, 
for it is not on the ground of any payment 
of any part of jthg principal amount of 
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interest thereon that the Plaintiffs want 
an enlargement of the period of limita- 
tion. The payments that are said to have 
been made were not in respect of the 
eight instalments now sued for but for 
the previous ones, which accoiding to the 
Plaintiffs were fully satisfied though out 
of time 

“ The case is evidently gounncd by Art, 
J32 of the Act which presmbes a period 
of 12 years counted fiom the date on 
winch the money sued for becomes due 
This article is no doubt silent as to the 
operation of an^ default provision as is 
specifically provided for in Art 75; but 
as found in Sit ah Ghamha N a liar v. 
Hyder Molta (7), the principle of waiver 
is the same in both cases We have 
therefore to decide il I lie Plaintiffs waiv- 
ed then light- mulct the default provision 
m respect oi the egulici instalments, some 
ol which wore admittedly not paid in 
time Now m deciding what is waiver, 
we may lefer to Ram Ghundcr v 
Rawatmull (9) and find that waiver 
is not a mere delay but a consent 
to dispense with or forego something to 
which a person is entitled Such consent 
in the present case may be implied from 
the receipt of an oveidue instalment or 
from any other act even without any such 
receipt which shows that Plaintiffs ren- 
dered themselves incompetent to claim 
the advantage at a time when it 
was their option to claim it .... 
Thus we have it suflicientfy* prov- 
ed that the instalment which fell due 
in 1310 was paid up m full in 1311 and 
1313 and that it was m 1313 and 1317 that 
the instalment for 1311 was fully paid up. 
The acceptance of interest on the default- 
ed instalments only clearly shows that 
no other instalment was treated as 

(7) I* tu B. 24 Cal. 281 (1396), 

(9) 19 0, W. K. 1172 (1916), 


defaulted Thus we have it es- 
tablished that the instalments which 
fell due before Pous 1312 were fully paid 
up within the period of 12 years from 
the due date ol first instalment. It fol- 
lows that the subsequent instalments now 
in claim fell due m and after Pous 1312 
and that the suit is quite within time. 
Issue answered in fa\our of Plaintiffs ” 

Rabin s* Traihthhya Nath Chose and 
Monmath<i 9 Na1li Hoy (Jr) for the Appel- 
lants. 

Babas Namulra ('h Bose and Nairn 
Ch Pal foi the Respondents 

The Jiwc.MhNT of Tim Count was as 
follows 

This appeal a uses out of a suit upon an 
instalment nuatgage bond, dated the 23rd 
Bvsak 1308 

The bond piovuledjot payment of the 
debt m twelve instalments, the fust fall- 
ing due in Pous 1308 and the others m 
the month of Toils of each of the next 
11 years ending # with 1319 It was fur- 
ther provided that on default in payment 
of any one instalment the creditor would 
be entitled to lecovei tlie entire amount 
’due under the bond with interest thereon 
at 2 per cent per mensem, without wait- 
ing for the future instalments falling due. 
The Plaintiff alleged that tho first instal- 
ment w T as duly paid and the instalments 
for 1309 to 1311 together with interest 
thereon were paid and accepted although 
the payments wore made out of time and 
the suit was brought for the subsequent 
Instalments. 

The) main defence was that thu suit was 
barred by limitation. Tho Court of first 
instance* disbelieved the case set up by 
the deience but also disbelieved the caso 
of the Plaintiff m regards payments made 
hy the Defendants, and holding that there 
was no waiver, came to the conclusion 
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that the suit was barred by limitation Banerjee v. Prosanna Lai Singh (4) Ram- 


On appeal the learned Subordinate Judge 
held that the Plaintiffs case was proved 
and that there wa& waiver and accordingly 
gave the Plaintiff a decree. The Defen- 
dants have appealed to this Court. 

The question for consideration is whe- 
ther the suit is barred by limitation. The 
article applicable to the suit is Art. 132 
which provides that for a suit to enforce 
payment of money charged upon immov- 
able property the period of limitation b 
12 years from the time when the money 
sued for becomes due 

- The question therefore is when did the 
money become due in the present case* A 
number of decisions has been cited before 
us mostly in connection with cases coming 
under Art, 75 of (he limitation Act, or io- 
lating to instalment decrees 

It is a general rule that where moiu v 
is payable by instalments with a provision 
that the whole of the money will become 
due on default of payment of one of the 
instalments, the money becomes due when 
default is made in ‘any of the ins- 
talments. [See Hurronath Boy v 
Maheroola Moolah (1) and Hemp v. Gar- 
land (2).] But as pointed out by Wilsow 
and O’Kmealv, JJ. in Mon Mohan Rot) v 
Durga Charan Gooce (3) an exception has 
been engiafted upon the general rule in 
certain cases, tiz u that if the right to en- 
force payment of the whole sum due upon 
default being made in payment of an in- 
stalment has been waited by subsequent 
payment of the overdue instalment on the 
one hand and receipt on the other, (then the 
penalty having been waived, the paities 
are remitted to the same position as they 
would have been in, if no defaiAt had oc- 
curred. In the case of Motibh Chandra 

(1) 7 W. 21 (F. 8.1 {1867), t 

12) 4 Q* B, 519 (I843J, 

w i, u n. a tfch m m) tib * 1 

i . 1 1 1 


pirn and Pargiter, JJ. appear to have 
taken a different view relying upon certain 
decisions of the Bombay High CoUrt. 
But in that case no instalment was paid 
in full, and the learned Judges referring 
to the decisions of this Court pointed out 
that part payment and acceptance of part 
of an overdue instalment has never been 
held even by thi& Court to amount to a 
waiver 

A distinction, ‘however, has been taken 
between a w Y aiver by payment and receipt 
of an overdue instalment and a mere 
omission to sue or take steps on the de- 
fault, and although there may be a waiver 
by the payment and reqeipt of the overdue 
instalment, there could be none by the 
mete fact of doing nothing. It was held 
accordingly in Gircndra Mohan Roy v. 
Khir Narthn Das (5) (w r licre the cases on 
the point are collected!' that mere abstin- 
ence on the part of the Plaintiff from 
bringing a suit for recovery of the whole 
amount due on the failure of payment of 
th& instalments (as agreed upon in that 
case) did not amount to waiver. In the 
present case there was payment and ac- 
ceptance of the overdue instalments. 

As already stated most of the decisions 
on the point relate to cases coming under 
Art. 75 of the Limitation Act which pro- 
vides for waiver of default in payment of 
instalments, or to cases relating to instal- 
ment decrees to which the principle has 
been applied* 

Art. 132 of the Limitation Act -does not 
provide for cases of waiver, and there is 
no case directly deciding that the princi- 
ple of waiver would apply to mortgage 
bonds payable by instalments. Ip the 

iih l. H B 311 Cal, S3 (S7p 8. e. 8 €. W. H. 

. m noom • 1 

(flj X. L.,R. 88 Cal. 894 ; *. o, 13 0. W. N, 

/ • 1004 \tm:> 
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case of Jugat Mohini Dassce v. Monohar 
Koonwar (6), however, Matter, J , observed 
that the principle indicated in Art. 75 
might be adopted in determining “ when 
the money sued for becomes due ” within 
the meaning of Art 132, but the learned 
Judge linnself added that it was not neces- 
sary to express any decided opinion upon 
that point. And in Sitab Chamira Nahar v. 
Hyder Moth (7), Banerjee and Raiupini, 
JJ., applied the principle of the cases de- 
cided upon analogous questions relating to 
execution of deciees for money payable by 
instalments (rather the balance of autho- 
nty in this Court upon the question before 
tlieriO to a case coining undei Art. L32. 
We think that m the absence of any pro- 
vision m Art. 132, with respect to cases ot 
waiver, and ot ariy direct authority on the 
point, we may apply the principle indica- 
ted in Art. 75 m determining “ when the 
money sued fo* becomes due” within the 
meaning of Art. 132. 

Applying that principle, and having re- 
gard to the weight of authority m connec- 
tion with cases under Art 75 uiu\ instal- 
ment decrees, we think that the payment 
and acceptance of overdue instalments in 
the present case constitute a waiver, and 
that the Plaintiff is entitled to recover the 
subsequent instalments. 

It is contended, however, on behalf of 
the Appellants that there was no waiver, 
because the acceptance of interest on the 
overdue instalments shows that penalty 
by way of interest was realised and there 
was therefore no waiver. But the penalty, 
referred to in the decisions, does not re- 
fer to penalty by wpy of interest, but the 
penalty by way of suing for all the instal- 
* ments. Reliance was placed upon the 
case of Mohesh Chandra Banerjee v. JPro- 

(0) 25 W- JL 278 timh 

(7) 


sannu Lai Singh (4) to show that pav - 
ment and leeeiptof interest cannot amount 
to wanei. The learned Judges in that case 
referred to Nanmppa v. Nantappa (8)* In 
the latter case the bond provided for in- 
terest at 9 tier cent. , and on default at 15 
pei cent The creditor accepted interest 
at a rate a little higher than 9 per cent, on 
default and it was held that he had not 
waived any light under the bond by ac- 
cepting payment on account of interest. 
That decision therefore does not throw 
much light upon the question before us. 
Besides payment and acceptance of interest 
alone cannot constitute waiver of default 
of an oveidue instalment In Mohesh 
Chandm Banerjee' a case M) there was 
payment of interest and part payment of 
oveidue instalments. Tn the present 
case the entire overdue instalment together 
v/ith intei est theieon was paid and accept- 
ed by the cicditoi though out of time, and 
no authority Inis be*en shown to us that in 
such a case it would not constitute waiver. 

On the w hole, we are of opinion that the 
deciee of the Court below r is right and the 
appeal is accordingly dismissed with costs. 

J N It Appeal dismissed . 

[CIVIL APPELLATE JURISDICTION*] 
Appeal from Appellate Decree 
No. 881 of 1920. 

1 Sarat Chandra Dab 
Richardson, J alias Sachhidananda 
SuhrawardV, J. Dab 4 Defendant, 

1922, Appellant, 

Heard, 23 and V 

25, May. Su. Sarajini 
Judgment, 10, July. Rudraja, FMntiff, 

Respondent! 

Registration Act (XVI of 1908 ) 9 sec, 17 , sub-sec* 
(2) (vi), petition of compromise on which a decree 

(4) I. L. R. 81 Cal. 88 (88): 8* 0 , 8 C. W, & 
00 (1908), 

lb) it} (mil 
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ts based, if requires registration , when the 'petition 
operates as a lease within the meaning of sub-see 
(l) (U )— Sec 49, the unregistered petition if admis- 
sible in evidence at least as an admission. 

In a certain unit a petition of cum pi o- 
mise was filed by which the Defendant 
admitted the Plaintiff's patm right and 
the suit was decreed incorporating the 
petition in the decree In a subsequt at 
suit by the said Plaintiffs successor-m-m - 
t crest for arrears of rent against the said 
Defendant's heir , the latter denied rela- 
tionship of landlord and tenant. Tin 
Plaintiff relied on the above-mentioned 
petition of compromise m which the De- 
fendant of that suit admitted the relation- 
ship: 

Held — That the compromise agreement 
operated as a demise and under the term s 
0 } sec. 17 such an agreement , not being 
within the exception < untamed in sub- 
sec. (2), cl. (vih should have been regis- 
tered. Not haring been leqistcred it was 
pnma lacie inadmissible in evidence as a 
lease . 

PRANAL An NEE V LVHhHMI ANNEE (2) 

dsttnguished. 

Hemanta Kumuu i)EVl v Midnapur 
Zemindari Company (3) followed. 

Mahomed Musa v. Aghore Kumar 
Ganguli (1) and other cases referred to • 

Held further — Tiuit the agreement was 
admissible in evidence so far as it contain- 
ed an express admission by the Defendant 
in the previous s-uit of the title of the 
Plaintiffs m that suit as landlords, patni- 
dars. In respect of such admission , the 
agreement , if it camr at all within sec 
17 of the liegistratwn Act, would fall 

(!) h. R. 42 I, A. 1 : 8. c. I. h. R. 42 Cal, 
801 j 19 0. W. N. 260 (10m 

12) L, R. 2$ 1. A. 101 : s. c, 3 C. W. N, 485 
(1899). 

(3) L. R, 46 I. A. 240 : 8. c. I, L. R. 47 Oal. 
486* 24 0. W. N. 177(1910). 


withm cl (b) or (c), so that the twaptmn in 
sub -see (2) (vi) would apply to it The 
Defcndp.nl was thneforc hound to jiay icnt 
to the Plaintiff at the compromise iatc 

Ameer Am v Yym n Am Kuan (f>) pil- 
lowed, 

Tim was an appeal pieiened on Abe 
Gib oi-Apnl 1920, ag< mst the dcciee oi 
Babu Jnanondia A I Das, Additional Hub- 
oidinate Judge of ZiJLih S> lhet , dated (be 
15th of Januai\ 1020 altinnmg the de- 
eiee of Babu Jagat Kalb I3asu Roy, 
Munsif, 3id Court at Jlabiganj dated the 
28th of June 19 J9 

The fads aie bnefl\ as billows - 
Plaintiff's piedecessor-iji-inteiest granted 
a palm ot ceitam lands to one Saclni Bam 
w ho went into possession In a suit by 
the grantor's hens against Saclni Kam 
a petition of compiomise was ii Kul m 
which the la'tlei admitted the iuiniet as 
Ins landloids, and agreed to bold tlie 
lands as then tenant at nn annual rent of 
Its 12-b as The suit was decreed m 
teirns of the com promise Plaintiff 
bt ouglU the piesent suit foi arrears of 
rent at the compiomise rate Tlie claim 
was resisted hy Sacliu flam’s son mainly 
on the ground that the relationship of 
landlord and tenant between the parties 
had not been established, and that the 
agz cement idled on by the Plaintiff 
being unregistered was inadmissible m 
evidence. The lower Courts rejected the 
defence and decreed the suit at the com- 
promise ratS The Defendant thereupon 
preferred the piesent second appeal to 
the High Court. 

Dr. Sarat Chandra Basak and Babu 
Copal Chandra Das fo-* the Appellant. 

Babus Mahendra Nath lioy and Bhu- 
pendra Chandra Guha for the Respon- 
dent. 

(0) I. L. R. 41. Oal. '347 . 8. c. 19 C, L. J. 

429(1018). 
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TI>o Judgment of t hr Court was as 
follows 

Suhraw t \rdy, J. — The facts of this 
case may be shortly stated. 

The owner of Taluk TCalim Raja granted 
a patm of certain lands in the taluk to 
Sachu Ivam who went into possessipn. 
In 1905 Ichamoyi, the motliei, and 
Maixlakini, the daughtci, of the talukdar 
brought a suit against Sachu Ram, alleg- 
ing in effect that the giant nominally 
made to him was foi then benefit and 
piaying for an account of the profits of 
the palm The suit ended in a compro- 
mise, da led lGlh Decembei 191).), undei 
winch Sachu Rain admit t c*< 1 that the ]>a1m 
light was in Hie Plaintiffs and agieed to 
hold possession of the lands as their ten- 
ant at an annual rent of Rs 42-8 Provi- 
sion was also made ior the payment of 
arrears of rent at that late A copv of 
the petition of compromise is on the pre- 
sent iccoid, huUiM) cop\ of Hie dcciee m 
the suit ot 1905 has been hied, the record 
(t that suit haung, d is said, been des- 
1 1 oved by hie The Coml- below have 
i Honed, lu>we\ei f to an entry m the 
goneial Registei ol suits showing th?it the 
suit was decreed in accordance with the 
petition of compromise and aie ot opi- 
nion that the petition was mcorpoi ated 
m the deeiee Regaid being had to the 
usual practice in such e.*ses, I see no 
i eason to dissent limn that opinion 

The Plaintiff in the piesent suit has 
purchased Mandakim s share in the pdttu 
and claims aireais of rent at the compro- 
mise late for the yearn 1 32‘J-l 324 and 
part of RV25 (loughly 1915-1918). The 
remesentatives of Ichamoyi are implead- 
ed as Defendants The claim w T as resist- 
ed by the principal Defendant (Sachu 
Ram’s son and successoi) on several 
grounds, the main defence being that the 
relationship of landlord and tenant 


between the puities had not been estab- 
lished. The Courts below have rejected 
the defence set up and given the Plain- 
tiff a electee for his share of the rent at 
the rate claimed The Appellant before 
us is the puncipal Defendant, or the De- 
fendant, as I shall now' call him. 

The only other fact, requii ing mention 
is I hat the lowei Courts have found that 
rent, was paid by the Defendant or his 
fathei at the compromise rate up to the 
venr PS 1 8 (1911) 

The argument turned on the legul 
oiled ol the unregistered petition of eom- 
promisc and the decree based thereon. 
Pm I lie Plaintiff it is not disputed that 
the petition embodies an agreement ope- 
rating as a demise and is theiefore a lease 
within the meaning ol the Registration 
Law Being a lease reserving a yearly 
rent, it should have been legistered under 
see. 17, cl (<h of the Registration Act of 
1877 Under sec 19 “ no document re- 
quued by sec 17 to* be registered shall,” 
if not legist oied, afflict an\ immoveable 
piopert\ comprised therein “or be re- 
ceived as evidence of anv transaction 
affecting such property ” 

The Defendant has thioughout main- 
tained that the agreement on which the 
Plaintiff founds being inadmissible there 
is no eudcnce on which the Courts below 
Hmld hold that he was a tenant under 
tin* Plaintiff holding on the terms of that 
agreement 

For the Plaintiff it was aigued, firstly, 
that an agreement incorporated in a de- 
cree does iK|t require registration, and 
secondly that the Courts below were right 
m holding on the authority of their Lord- 
ships’ decision in Mahomed Musa v. 
Aghorc Kumar Ganquh (1) that the 
Plaintiff was entitled in equity to the rent 

(1) L. B. 42 I. A. I : C. L U B, 42 C&l 

801 1 19 0. W, N. MQ (1914). 
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which he claims on the footing that the 
agreement, if not formally implemented, 
had been carried out and acted upon 
In reference to the first contention, 
Pranal A twee v Lalshmi A mire (2) was 
cited for the Plaintiff and Hemania 
Kumari Devi v. Mulnapur Zcmindan 
Company (3) for the Defendant 
In my opinion, the question is now con- 
cluded by the reasoning of their Lordships 
in Hemania Kumaii's case (3) In 
Ptanal 1 mice's case (d>, then Lordships 
were not dealing with the dise of n 
deeiee incorporating an agreement b\ 
wav of lease which under rl (d) of see 
17 and sec. 40 of the Act of 1877 and the 
present Act would not be admissible* m 
evidence unless registered Under the 
terms of sec 17 as it stands in both those 
Acts such an agreement is not within the 
exception now contained m sub-sec (?) 
rl (vt) which sa\s that nothing in els (b) 
and h ) of sec 17 [omitting thnefore els 
(a) and (d)1 applies to any decree oi order 
of a Court 

The compromise agreement in the pre- 
sent ease operated as a demise and should 
have been registered Not having been 
registered it is primA facie inadmissible 
in evidence as a lease 
The decision of the Courts below in the 
Plaintiff’s favour purports, as T have said, 
to he based on the equitable doctrine to 
which their Lordships adverted in Maho- 
med Musa v 1 ghore Kumar Ganqult (U 
and Malraju Lahshnu Vrnkayyama v 
Venkata Narasimha Appa Kao (41. In 
this appeal reliance was placed on the De- 

0) L R 48 T A. 1 : * o. T. h R, 42 Cal 
801; 10 0 W N. 250 (19 1 4' 

<2» L. R 28 I, A 101 • s o. 3 C W. S. 4*5 
(1809). 

(3) L K. 46 I. A. 240: uU R, 47 Cal 
486 ; 24 0. W. N. 177(19181. 

(4) L R. 43 I. A. 138 1 9. C. I. L. R. 89 Mad. 

809; 20 0. W. N. 1064(19161. 


fendant’s behalf on the recent decision of 
Rankin, J. f m Sanjib Chandra Sanyal v. 
San tosh Kumar Lahin (5). 

If the present case, however, admits of 
a decision in the Plaintiff's favour even 
on the assumption that the agreement in 
the suit of 1905 is not admissible either 
as a lease or as evidence of an oral agree- 
ment to the same effect, it is unnecessary 
lo discuss the debated questions or to ex- 
press any opinion in regard to them. 

Here if the agreement in question is 
inadmissible as a* lease, it is still, in my 
opinion, admissible in twdence so fax as 
it contains an express admission by the 
Defendant m the suit of 1905 of the title 
of the Plaintiffs m that suit as patmdars 
In respect of such admission, the agree- 
ment, if it comes at all within sec 17 of 
the Registration Act, would fall within 
cl (b) oi d. (c) and tne exception in sub- 
• we (?) (ni would apple to it The 
Courts belov\ have found that rent at the 
late now claimed was paid foi a number 
oi \eais to the Plaintiffs in the suit by 
the present Defendant or his father. It 
is trup that there was no change' of posses- 
sion. The Defendant was in possession 
before the suit and he continued in pos- 
session after the suit, but he attorned to 
the Plaintiffs, one of w T hom is fhe prede- 
cessor of the present Plaintiff. 

These being the fads, the case of 
Ameer Ah v Yakub Ah Khan (6) winch 
was not referred to m the argument but 
to which my attention ha» since been 
called, w r ovld seem to be authority for 
saying that the relationship of landlord 
and tenant between the parties is estab- 
lished and that the rent due is that which 
the Defendant has been paying. 

I may add fhat I do not know whether 

v6) 26 0| W. N* 829 (1921). 

3) I. U R, U Cal. 347 : ». c. 19 0. L. J. 429 
(19181. 
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the Defendant appreciates Ins position. 
In view of the admission made in the 
agreement in the suit o£ 1905, if he is 
not a tenant, he would appear to be a mere 
trespasser liable as such to be elected. 

Without endorsing all the reasons 
given in the judgments of the Courts 
below, I am not satisfied that the conclu- 
sion which those Courts have leached is 
erroneous and in my opinion therefore the 
appeal should be dismissed with costs. 

The cross-objection of the Plain tiff is 
not pressed and is therefore dismissed 
without costs. 

Richardson, J.— I agree 

J. N. R. Appeal dismissed. 

PRIVY COUNCIL. 

[Aiteal from Patna.] 

Lord Bcckmas er. 

Lord PrT ~ limorb. 

Joiin Edge. • 

Lord S *lvkskn. 

Hoard, 31, October, 

,A d 3, November 
Judgment, 

4, December. 

Hindu law — Conversion to Hinduism, ancient , 
how far abrogates non-Hindu tubal customs— Sur- 
vival of such custom , onus of proof as to —Custom of 
non-adoption — Prunogemtur e, custom of, pi evidence 
°ft l f indicative of non-adoption of Hindu social 
usages and law. 

In regard to ancient conversions to 
Hinduism of non-Hindu Indian tribes , 
the Judicial Committee have adfnitted the 
possibility that they might carry with 
them abrogation of former customs , 
though some such cusfom may continue 
as survivals along with the general Hindu 
law by which they may come to be 
governed . 

On the evidence, the Judicial Com- 
mittee agreed with the conclusions of the 


Sahdeo Narain 
Deo and ors , 
Appellants, 
v. 

Kusum Kumari, 
Respondent. 


High Couit in this case , that the clan nt 
guest ion, even supposing its origin to be 
not Hindu , had adopted in general not 
only Hindu religion and Hindu social 
usages t but also the Hindu law regulating 
Hie suucssion of landed property , and this 
though there uu ir still some relics of non- 
Hindu ism. 

The Judnial ('omnuttee also affirmed 
the finding of the High Court that a custom 
of non-adoptum did not survive the general 
adoption of Hindu religion , social usages 
and laic which took place about a hundred 
years ago . 

The custom o{ primogeniture ts usually 
found to c>i ist where the estate belongs to 
a King or nidi pendent Chief or even a 
semi-independcni Chief of sufficient im- 
portance. The custom m such a case 
affords no unhcnc whereby to determine 
that a family does not follow Hindu law 
as a whole . merely In* cause, in Hindu law 
an estate only becomes impartible by cus- 
tom and that custom has in each case to 
be proved . 

Tins was an appeal fiom a decree of 
the High ( *om t at Patna, dated the 120th 
March 1918, affirming a decree of the 
Additional Subordinate Judge of Bhagal- 
pui, dated the 29th Februaiy 19JG 
’The suit was instituted b\ the Appel- 
lants as reversionary heirs of Thakur Lalit 
Narain Deo tor a declaration of title to 
and lecoveiv of possession of the Lacbnn- 
pur Ra| horn the widow’ and adopted son 
of Lalit Narain. 

The present Respondent was the widow 
of the adopted son 

Lain Narain died in 1871 having by 
Will bequeathed his estate to his widow 
Makhum Kumari and authorised her to 
adopt a son 

In pursuance of this authority she 
adopted Protap Narain and relinquished 

114 
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her estate i n his favour in 1898. The 
Cowl ot Wards took charge of the estate 
on behalf of Pi ota p until he came of age 
in 1901 when lie was publicly installed as 
proprieloi of the 17a | 

In their plaint the Appellants im- 
peached the vahditv of the Will and of 
the adoption and i in t hoi contended that 
theie was a i am il v oi clan custom which 
invalidated the adoption. 

The Subordinate Uudge of 73hagalpui 
who tiled the suit found ‘that even 
assuming that the 7 jachmipnr godi- 
dais were oiigmallv non-7iindus, set 
the pleadings and the evidence showed 
that long beloie the institution of the 'suit 
they had become out and out Hindus, and 
that then* was among them “no iamilv 
or clannish custom which loibids and 
bais liihei itauce bv adoption/ 1 and lie dis- 
missed the suit with costs 
The High Comt «<Ciiapman and Atkin- 
son, del ) attei hearing tuithei evidence 
as to the ongin oi the estate found that 
the ongm ol the commumtv was lost m 
obscurity theie was i castor to helic\e that 
it was non-Hindu in origin 7n the ir- 
sult, howevet, th(*\ attorned the decree ol 
the trial (knot 

Messrs L DeGnuftlu r , K C , 7 M 
Dunne, h ( ’ and B Dube for the Ap- 
pellants — The Ijuchimpm Ra) are not 
Hindus For Imndieds ol vears dining 
winch the Ra| lias been m existence them 
nevet has been an adoption and they have 
retained the custom of impartible lim ;d 
succession They have only recentlv be- 
come Hindus and si ill retain man> non- 
Ilimhi customs 

Inasmuch as the\ were not Hindus, as 
each question anses you must enqune 
wdmt is the family custom applicable 
7 he enquiry here is whether there jh a 
powei to adopt so as to have legal conse- 


quences, and does an adopted son succeed 
to the gad i. 

I Lord Pit illt more refers to : — Palau i - 
appa Chcttiar v Alayan Chctti (3).] 

Aly contention is that m the case of a 
family originally non-Hindu the onus is 
on the person who innovates. Originally 
there was no adoption among these people 
and the onus is on the 77 es pond ent to 
show* when and how far it was accepted 
[Lord 7 9 t ckm aster — It the High 
Point’s \ lew be light that there was such 
an assimilation of Hindu custom that 
puniA facie the assimilation of adoption 
may be picsumed, the onus is on \ou 
Furthermore the onus ol proof of custom 
was admitted b\ you in the lower Court ] 
The Lachmipui family aie non-Hindu 
and even assuming that adoption is pos- 
sible, a collateral hei 1 cannot be ousted bv 
an adopted son. The Hindu custom of 
succession bv adoption* has been asserted 
b\ the Respondent and the onus of prov- 
ing it is on her 

Faumdra Deb Raihat v Rajcswar Dass 
( 1 ). 

r 

Sir George Lowndes, K C , Messrs 
Kenworfhu Brown and P. Douglas Me - 
A uir for the Respondent — The Laclnm- 
pnr familv aie on at diffeicnt footing to the 
Baikuntpur family in Fanmdra Deb Rai- 
kut v Rajeswar Dass (L). 

7n that case the Thivy Council say that 
if the family is “generally governed bv 
Hindu law “ the onus of proving a family 
custom would be on the claimant. 

There is abundant evidence that tins 
family is so “ generally governed. ” 

It is expiessly admitted m the plead- 
ings. 

It has been recognised by the judgments 

(1) h. H. 12 I. A. 72 s c. I. L. K. 11 Cab 
46a 1 1884). 

(?) L. K. 48 I. A. 539 at p. 54S • *, c. I. L E. 

44 Ma4. 740 , 26 0. W, N, 417 U93U 
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of the Courts since 1793. The adoption 
was performed with Hindu ntes and was 
attended l>\ oithodox Hindus and the evi- 
dence generally shows the observance of 
Hindu customs Fuifhcr in the census 
reports oven Bhtmas have been classed as 
Hindus. 

The onus of ptoof bem« on the vppel- 
lants it was mciiinhent on them to piove 
the alleged custom by deal and unambi- 
guous evidence and this they have faded 
to do. 

Abdul Husscm Kha)i*\ Sana Dan M) 
and Md Ibrahim Rowthct \ Shaihh T 
Uoivthrr (2) 

[They weie stopped | 

Then Lordships' ,Ji domcnt was deli- 
vered by 

Lord Philltmore -The question to he 
decided m this cast* is whethei the suc- 
cession to an my>arlible estafe, called the 
Lachmipm Rap devolved upon the adopt- 
ed son of the last ownei, or upon his 
nearest collateral blood 1 elation The 
action was (nought bv two half-biotheis, 
claiming in the alternative that fme oi 
other was entitled to succeed aceouling to 
the mle of primogeiiitme established fen 
this pioperty (with a third Plaintiff, tin? 
assignee for value of pat! of then 1 claims), 
to recover possession tiom the Defendant 
who alleged that he was the adopted* son 
of the last holder Vauous points were 
raised as to the fact and legulantv of the 
adoption, but these were disposed of in 
the course of the case in favouV of the De- 
fendant. The Plaintiffs’ mam case, how- 
ever, was that there was a “ family or clan 
custom which forbids, and liars inheritance 

(2) L. E. 49 I. A. 123 • ». c. I. L. E 45 Mad. 

308 ) 26 0. W. N. 793 (1922). 

(4) L. B. 45 I. A. 10 ! «. C. I. h . B. 45 Cal. 

450 , 22 C. W. N. 863 (1917). 
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by adoption,” or, as Counsel foi the Plain- 
fills has invited their Loidships to look 
at tin* mu! to, that the succession to this 
estate is not 1 emulated in any sense by 
Hindu law, but wholly b\ custom, winch 
custom has no place m it foi adoption, or, 
alternately, foi the succession of an 
adopted son 

The Ln< himpui fhi| is situated m N 
W Bengal m the IVtnd of Lhagalpui, 
part ol it (>\ I ending into the Santhal Pai- 
gimas \ point was raised in the case 
that b\ i Gasoil of Hog d o| 187:2, relating 
to t hose Paiganns, the ('ourt of the Sub- 
ordinate Judge at Bhagalpur had no juns- 
cliction to tiy il , even though the Plain- 
tiffs abandoned that, pait of their claim 
w Inch iclated to the poition m the 
Santhal Paiganas. 

This view was taken in the High Court, 
and, it it he coned, is at once fatal to the 
case of the Plaintiffs Jt seemed, how- 
evei, to then Lordships not so plain, on 
fust impiession, that this decision was 
coin'd, and Counsel for the Despondent 
desmng to have the matter tiled upon 
tin* incuts, theli Loidslnps liave heard the 
aigument upon the merits without tm- 
thei discussion of the piehnnnar> ques- 
tion ol piiisdiction, and as upon the 
merits they have come to a conclusion, in 
fcccoidanco witli that of both Courts below, 
that the Plaintiffs have failed to make 
out then case, the> do not deem it neces- 
san to enquire further into the question 
of jurisdiction 

The Laclmiipur estate appears to be 
one of several which are comprised under 
the term, the 81 gadis called Chowrasi — 
apparently a foi in of the vernacular word 
for 84 The holders of these gadis all 
claim to he Surjabansi Rajputs, and, as 
such, high-caste Hindus. They differ, 
however, in some customs, social and 
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otherwise 1 , from ordinary liigh-caste 

Hindus, and it is now said of them by the 
Plaintiffs that they are really descendants 
of an aboriginal tube called Bhmvas, who 
luive assimilated the manners of Hindus 
jor many generations, and, having had 
fictitious pedigrees made out foi them by 
Brahmins, now claim to be Rajputs 
Certainly the bulk of the inhabitants m 
the District are Bhmvas, and, though it 
is possible that these particular gadi- 
holders may be lineal descendants of Raj- 
put invaders and conqueiors, the High 
Court has proceeded on the footing that 
they aie b\ descent Blnuvas. Then 
Tjordslups, without pronouncing upon the 
anthropological question, will assume, as 
the assumption is favourable to the Plain- 
tiffs, that this chin m collection of families, 
and in particulai the family in which this 
estate has been held, aie aboriginal 
Bhmvas The question then will be whe- 
ther in matteis of succession they have 
retained their aboriginal customs, or have 
adopted Hindu law, in whole 01 in part, 
and specifically whet hoi bv law or custom 
t he succession ol an adopted son is ad- 
mitted 

Upon this point the Plaintiffs have the 
decision of both Courts in India against 
them, and if the point to be decided is to 
be regarded as a question of pure fact, 
tins would in an oidinaiy case be enough 
to dispose of the appeal But it is said 
that the Subordinate Judge disqualified 
himself ftom coming to a correct conclu- 
sion, because he omitted all consideration 
of the origin of the family, $nd that both 
he and the High Court eired in law iu 
putting the burden upon the Plaintiffs, 
wheieas it ought to have been put and put 
strongly upon the Defendant. This 
latter argument depends upon a consi- 
deration of the decision of this Board m 
the ease ol Fumndra Deb Ilatkat v. 


Uajeswar Daw (J), and as it is upon this 
case that the appeal is founded, it is de- 
sirable to deal with it in Umine . It 
turned upon the question whether the cus- 
tom of adoption and succession by adop- 
tion was admitted in a family ot the Koch 
tube, who had begun to designate them- 
selves as Rajbansis, and lor social pur- 
poses affected to he Hindus This Board 
tame to the conclusion that, though they 
affected to he Hindus, they weie not 
generally governed bv Hindu law, hut had 
1 ('tamed and woe governed by family 
custom, which, as tegards some matteis, 
was a< variance with the Hindu law, and 
this Board held that the High Point had 
been wrong in holding that the question 
was “whether the general Hindu law 
was modified bv a family custom for- 
bidding adoption,” and that the real ques- 
tion was “ whethei with respect to in- 
heritance the Jannlv is governed bv Hindu 
law or by customs which Aid not allow an 
adopted son to inherit ” Having thus 
stated tin* question, then ljoidships came 
to a conclusion upon the evidence agree- 
ing in this lespeet with the Judge of first 
instance, and disagreeing with the High 
Court, that without regarding the burden 
of proof the facts showed that no succes- 
sion by way of adoption was admissible 
J bev summed up then judgment bv 
saving — 

u Whether, if the Baikunthpur family 
uore shown to have become Hindus out and 
out sawng only special customs, such evi- 
dence would be sufficient to prove a special 
custom need' not be discussed here The 
family is in a totally different position. And 
their Lordships have no hesitation m hold- 
ing that whatever Hindu customs may have 
been introduced into it. the custom of suc- 
cession by adoption has not been intro- 
duced ” 

<I) L. R. 12 1, A. 72 s. c I. L, R, 11 Oak 
4(18 ( 1884 ), 
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The effect of this decision is stated in 
Mahomed Ibrahim Jiowther v Shaikh 
Ibrahtm Rowthcr (i >), where their Lord- 
ships express themselves as follows — 
The Question at issue was whether in 
the family then under discussion there was 
a legal power to adopt Had ify members 
been Hindus they would have been governed 
by Hindu law, and there would have been 
this power But though they affected to be 
Hindu, that m fact was not then status , the 
utmost that could be said was that, though 
the family had introduced many Hindu cus- 
toms, they m fact wcie governed hy family 
customs Of such a family it was manifestly 
appropriate to remark that ( the question 
is not whether the general law r is modified 
by a family custom forbidding adoption, but 
whether with respect to inheritance the 
family is governed by Hindu law, 01 by cus- 
toms which do not allow an adopted soil to 
inherit ’ 

Upon the principle thus laid down, the 
proper enquiry is whether this familv can 
be said to have Income so fa* Hindu as 
to throw the buulen ot pi oof u]>on the 
Plaintiffs, or whethei the opposite conclu- 
sion should he come to, which would 
throw the burden upon the Defendant 

A great mass oi evidence was gnert in 
the case, mostly on the specific question 
of the custom of adoption, but, inciden- 
tally, with regard to the othei customs 
of the family or clan of Ohowiasi gadis. 
But before coming to this evidence then 
Lordships would wash to begin at t lie 
beginning, and see the account which the 
Plaintiffs, other than the assignee, give 
of themselves Then plaint, filed on the 
18th September 1907, said that ‘either of 
the claimants was “a Hindu governed bv 
the Benares school of Hindu law ” ; that 
the Lachmipur estate was an impartible 
Baj, the succession to which was govern- 
ed by a family custom or hulachar; that 
it was one of 84 gadis “owned and pos- 
ts; L. R. 4 « T, A, W: *, c. I. L. U. 45 Mad 

ao 8 ; c. w, n. 79a tim\ 


sessed h\ Suijiibansi Bajpufs of the same 
clan as the deceased, which went by 
the collective name of Phowrasi , and that 
among tJie holders of these gadis there 
was a family or clannish custom which 
forbids and bars mheiitaiice hy adoption 
and the succession to these gadis by blood 
relations cannot be defeated by adoption ” 
This allegation made m para 5 is icpent- 
cd m para II It should he added that 
in paid d, when dealing with the lights 
of a widow who came into t ho line of suc- 
cession. shfc is said to have eorne into pos- 
session with the limited lights of a 
Hindu widow succeeding to the property 
of hei deceased husband under the Bena- 
res 'school of Umdu law/’ 

In accordance with this contention, the 
issue flamed m respect oi this matter was 
stated as follow h — ‘ K the Lachmipui 
estate one of the alleged -Si gadis called 
(Tiowiasi, as stated in paia 5 of the 
plaint, and governed .by {l family or 
clannish custom by which adoption is for- 
bidden and which bars inheritance by an 
adopted son 0 Is such a custom valid?” 
And upon that a .large pint of the evidence 
had been given when, on the 20th July 
Jl)lO t an application was made by a peti- 
tion piesented on behalf of the Plaintiffs 
of which the following passages are im- 
portant -- 

“ 1 That the Plaintiffs have within the 
last week come to know from a very autho- 
ritative sou ice that the ancestor of the late 
Thakur Lai it Narain Deo were originally 
non-Iluulus, and in course of time adopted 
only certain rules of Hindu law nod called 
themselves Hindus 

t( 2 That this fact was never known to the 
Plaintiffs heiebefoie until one of them was 
shown an extract fiom the report of the 
Settlement Operations, Sonthal Parganas, by 
H. McPherson. Esq , a tiue eopv of which is 
annexed heiewith 

u 3 That on account of the fact mentioned 
in para 1 of this petition it is essentially 
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necessary that the plaint should be amended 
at certain places winch arc moie fully stated 
below 

“4 That the Plaintiffs, theiefore, prav 
that the following amendments may be made 
in the plaint, namel>, that (1) m para 1 
the words ‘who was a Hindu governed b\ 
the Benaies School of Hindu Law ’ aftn 
describing Thakui Lalit Naiam Deo of 
Lathinipui be omitted and struck off 

et (</) In paiagraph a the words ‘ midei 
the Benaies sehobl of Hindu law 1 at the 
end of the paragraph, be struck off 

“ {}>) That after paragiaph 1 the follow- 
ing paragraph may be mseited ‘and added 
as paragiaph 1 (") — 

“ ‘ That the ancestois of the sawl Thakui 
Labi Narain Deo belonged to a tube called 
the Bhuiyas and we>e onginallv non- 
Hindus who in course of tune adopted eei - 
tain customs and piactices in vogue amongst 
Hindus after they settled -down m that pai t 
of the country wheio the estate Lachnn- 
pur is situate 

Then followed certain consequential 
silt (nations winch were also said to he mi- 
poiiant This petition was suppoit'd l>v 
an affidavit, but it is lemarkable that the 
affidavit was onlv made hv the assignee, 
and it ma> well be doubted wlietlier anv 
inducement would have led the onginal 
claimants to commit themselves b> oath 
to the statements in paia 1 ol the peti- 
tion The application made in this peti- 
tion was i clamed b\ the Suboidmaie 
Judge, and his action was appiovcd h\ 
the High Couit, and. in their Lordships 
mow, lightly, and this puts the PlamtifL 
into a great difficulty But the Judges 
in the High Couit thought that neverthe- 
less it was possible foi ihe Plaintiffs to 
go into the question of the origin of then 
community, and, as already stated, thev 
held that indications pointed to the 
holders of these gadis being as a group 
originally indigenous, and having, at 
some time not known, accepted Hinduism 
The High Court Judges place this accept- 


ance somewhere near the beginning of 
ihe nineteenth century. At any rate, 
there are many decisions which unques- 
tionably proceed upon the footing that 
Hindu law, aecoidmg to the school of 
Benares — that is. the M it ah sham. — was of 
general application to these Chowrasi 
gadis Their Loidships listened to an 
unalvsis of such of these cases as Counsel 
tor tlie Appellants thought could lie 
scrutinised usefully, and they see no 
mason to (pin lit y the conclusions of flic 
High Couit 

To sum up this part of the case, the 
combination of the Plaintiffs' own state- 
ment, t fie oial evidence and the judg- 
ments in fonner cases is, in their Lord- 
ships' opinion, sufficient to justify tin' 
conclusion of the High Court that this 
clan, (‘ven supposing its ongin to be not 
Hindu, bad adopted m general, not only 
Hindu ichgion and Hindu social usages, 
but also the Hindu law Regulating the suc- 
cession of landed piopeitv, and this 
though, as the Judges held, “there weie 
still some relies ol non -Hindu ism M 

It .was suggested tot the Appellants that 
tins conclusion was not enough, that if it 
could ho proved that there was a cus- 
tomaiv law of succession before these 
people became converted to Hinduism, 
that custom could not be alnogated by 
com ei sion. 

Now this case does not deal with 
modern conversion, but with a conversion 
which is at least 100 years old, and the 
Indian Courts and this Boaid have with 
jegard to these ancient conversions ad- 
mitted the possibility that they might 
carry with them abrogation of former cus- 
toms. Thus, xn the ca.se of Famndra 
Deh Haikat v Rajestvar Dass (1), already 
cited, it was an accepted matter that the 

(1) L. E. 12 I. A. 72 s 8* c. I. h. B. II Cal. 

463 (1884). 



907 


Vol. XXVII.] THE CALCUTTA WEEKLY NOTES. 


Sahdeo Nxratn Deo v Klsum Ivtmari 

family was of non-Hindu origin, but their 
Lordships nevertheless embarked upon 
the enquiry whether tbev had become 
Hindus “out and out”, and in the re- 
cent judgment of tins Boaid in Palamappa 
Chcttiar v. Alatjan Chctti (3), it was ac- 
cepted as an explanation ot the custom 
of Putiabliaga, accenting to which the 
sons of each wife formed a class, and the 
classes divided the inheritance, instead of 
the individual sons, that it was piobablv 
due to the Diavidian oiigm of the people 
m question, who had retained some of 
their non-Hindu customs, though they 
had become Hindus and weie governed 
bv general Hindu law In that case 
authoiity was cited foi considemig a mass 
of tubes m Southern India as baxing 
become Hmdinsed and subject to the law 
of the Smitris m most respects, though 
still adhering to paiticulai customs 

The High C^uif, theretort\ was light 
in tieating it as a thing possible m law 
that this clan on the assumption that it 
was onginally non-Hindu, had become 
sufficiently Hindu to make succession b\ 
adoption, even if non-existent irt non- 
Hindu times, come in with the rest of 
Hindu law, though the custom ot non- 
adoption might be a suivival, as ir> 
Palamappa Chettmr v \hujan Chttii (3) 
The High Court, however, without 
applying anv principle as to the buftien 
of proof, leaving that question open, came 
to a decision unfavourable to the Appel- 
lants, and, after giving due weight to the 
criticism of the judgment of the Subordi- 
nate Judge, which Counsel for the Ap- 
pellants has administered, their Lordships 
see no reason why the two judgments 
should not be treated as concurrent find- 
ings of fact, or why they should not stand. 
But as the case is important, they will 

(8) L. R. 48 I. A. 639 • 8. c. I. L. R, 44 Mad. 

740 j 26 0. W. N.*17 (1921), 


go with some detail mlo the reasons which 
lead them independently to the same con- 
clusion 

It is said i oi the Appellants that there 
w ri e a gHMl nuinbei ot cases where, if 
adoption had been the custom, it would 
ha\e taken place, and they suppoit this 
argument 1 \ saving that weight was given 
to a, similar argument in i'mnndra Deb 
v. litijcswai (I) There is force in this 
contention, though them aie countei ob- 
servations to he nude Hut m the case ot 
Fanuulra Deb v Hajesirui (1), theie was 
no single instance ol adoption carrying 
succession, whereas m the case now before 
the Hoard theie were certainly some in- 
stances, though not veiv many, proved 
And more lemaikahle still, the Defendant 
was adopted with much publicity and 
solemnity as far hack as 1885, and was in- 
stalled on tin* g.uli with considerable 
pomp m Lehman 1902, and no piotest 
oi objection appeals* to have been raised. 
Moreover, latei on hi* was with almost 
equal solemnity outcasted, in JPebiuaiy 
1907, b(‘cause he consorted with another 
outcaste, and In the document lecordmg 
his sentence he is described cveiy time, his 
name is mentioned as the adopted son 
Hiatap Naiain Deo ” This document 
is signed h\ neailv ail the gieat men of 
the clan Attei tins, it is not altogether 
surprising that the xeiv eminent Counsel 
w T ho appeared for the Appellants in the 
High (hunt lelt himself, as it were, driven 
from his other arguments, and took up 
the position that adoption might indeed 
be permissible, hut that succession to the 
estate did not follow Horn the adoption 
It was open to lum to take this point 
without abandoning his other contentions, 
but the position would he so unusual, and 
so contrary to Hindu ideas, that if the 

(1) L. R. 12 T A. 72: 6. C. I. L. R. II Cal. 

403 (1884). 
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'Appellants were (hive n io this their in" argument of Counsel for the Appel- 
chance of success was small hints, have come to the conclusion that 

It was urged that there was here a plain there is no reason to interfere with the 
depaiture from Hindu law inasmuch as decision arrived at in the Courts below 
the estate, instead of descending io all and thev will humblv recommend His 
the sons of a previous holder, was un- Majesty that this appeal should be dis- 
partible. It is hue that an estate only missed with costs 


becomes impartible l>v custom, and that 
the custom has in each case to be proved 
But it is a custom whuli is usually found 
to exist where the estate belongs to a King 
or independent Chief, or even a semi- 
dependent Chief of sufficient importance 
The Prince, to use a neutral term, le- 
gards the whole estate winch Ins piedr- 
cessor had as necessaiy lor the support 
of his dignity or gadi, and he takes it ol 
his princely powei and keeps it, giving 
appanages or maintenance to the jumoi 
members of the family The custom of 
impartiality in such a case affoids no 
indicia 1 whoiehy to determine that a 
family does not follow Hindu law' as a 
whole Reg 10 of IHOO points to the 
fiequencv of this custom among Hindus 
in parts of Bengal 

It w r as further argurtl lliat where 
estates are impartible they usually des- 
cend to the neaiest of kin and not in 
lineal primogeniture, and that here again 
was a departure from Hindu usage. This 
was disputed, and their Lordships were 
not invited to make any profound search 
into the question. Again, however, the 
case originally made by tlie Plaintiffs ap- 
pears to get in the w T ay of and trip up their 
later arguments, for m the plaint (para 
SO 'it is stated that the family custom is 
“governed by the ordinary rule of lineal 
primogeniture, M the only departure sug- 
gested being that a junior son by a senior 
wife is preferred , and this latter assertion 
was held not to be proved. 

Upon the whole, their Lordships, after 
giving full attention to the very interest- 


Solicitors Messrs Pu(jh ti Co. fa the 
Appellants 

Solicitors : Mcesrs Morqan , Price, 
Cordon and Morh'y for t 1 Respondent. 
(t. D M. 

[CIVIL APPELLATE ^IRISDICTION.] 

Appeals from Original Orders 
No. 151 of 19nr 

AND 

Nos. 25 and 26 of 19*3. 
Sanderson, 0. J.] 

Richardson, J. 

1923, Govind D*s Pity 

Heard, 14 aftd , v - 

15, March. Jardine Skinner & 

Judgment, Co. 

15, March. 

Presidency Towns lasolrency Act (III of 1909), 
sec. 36 (2) — App/ii ation by a c> editor against 
H'itn antor under a composition scheme, if lies under 
v’C SO (2)— Com ft junsdiction to vacate an order. 

On the SI St August 1910 B. R ani ] B 
were adjudicated insolvents On the 
10th Diccmbt r 1910 a deed of composi- 
tion was entered into between the insol- 
vents and several creditors whereby G 
guaranteed payment as guarantor for the 
amounts which the insolvents were to pay 
and he assumed the position of a trustee 
for the purpose of collecting the assets 
and the effects of the insolvents. On the 
Uth September 1911 the composition 
was approved by the Court and adjudi- 
cation was annulled. 

On the 29th July 1922 J. S. d Co. 
made an application under sec. 30 (2) of 
tne Presidency , Towns Insolvency Act , 
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for (i) an order that the debtors and the 
trustee G do pay the sum due to them 
under the composition deed, and that in 
default they be committed for contempt 
and (ii) an order that the debtors be re- 
adjudged insolvents. On the 31st August 
1922 the Courts directed G to pay as 
guarantor and so far as the debtors were 
concerned the said application was allow- 
ed to stand over. 

G failed to pay and on the 21st Novem- 
ber 1922 the debtors B. R and B were re- 
adjudged insolvents and\t was further or- 
dered that that order be not drawn up or 
completed fora period of a fortnight tn or- 
der to enable* G or the insolvents to pay. 
The fortnight expired, and G and the deb- 
tors did not pay. The order was settled 
but it was not drawn up On the Oth Feb- 
ruary 1923 , on> the application of J. S. d 
Co. the order dated the 21st November 

1922 was vacatedjmd on the ?Th February 

1923 the Court directed a writ of attach- 
ment to be issued aqainst G inasmuch as 
he had failed to comply with the order of 
payment made on the 31st Auqust 1922. 

G appealed from the orders : 

Held — That on the 21st November 
1922 when the debtors were re-adjudged 
insolvents there was an end of the com- 
position and the Appellant G’s liability 
under the covenant came to an end. . 

Held also — That G was a guarantor in 
the real sense of the word. 

Queere : — Whether the learned Judge 
had jurisdiction under sec. 80 • (2) of the 
Presidency Towns Insolvency Act to deal 
with the personal liability of the Appel- 
lant as a mere guarantor of the amounts 
which the debtors had covenanted to pay. 

Ex paste Mirabita : In re Dale (1). 

Held, further — That in view of the long 
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period which had elapsed before J. S. & 
Go. applied to enforce the covenant and 
the fact that the orden of the 21st Novem- 
ber 1922 which had the effect of discharg- 
ing G from liability under the covenant 
was made at their instance , the order 
should not have been vacated t assuming 
that the Judge had jurisdiction to vacate 
it. 

Scmble : — If the application was to 
be regarded as an application by a 
creditor qgatnsf the trustee under the 
composition deed as such t ustee, then 
the learned Judge had jurisdiction under 
sec 30 (2) () f tfi ( > President y Towns In- 
solvency Act to deal with the application. 

The reasoning laid down in Ex parte 
Mirvrttv Tn Rtf Dale (1) was applica- 
ble to the construction of see 30 (2) of 
the Presidency Toicns Insolvency Act. 

These appeals weio preferred against 
the* onlei.s made l)\ ^lr Justice (lrea\es. 
in I nsol \ eiu*\ Proceedings, dated respec- 
tive^ the dlst August 1922, ()th and 7th 
Febmaiy 192.9 

The tacts of jdie case will appear fiom 
the judgment 

Mr 1 N Chaudhun (with Mr. B. 
Basil) for the Appellant. 

Mr. John Langford James (with Mr. 
K. P Khaitan ) for the Respondents J. S. 
& Co. 

Mr. A. N. Chaudhun contended that 
the effect ot the order, dated the 21st 
November 1922 was to put an end to the 
composition deed and consequently the 
Appellant's liability under the covenant 
theiem contained ceased. The learned. 
Judge had no jurisdiction to re-hear the 
matter on the application of the person 
at whose instance and in whose favour 
the order was made and to vacate the said 
order. 

(1) L. R/,20 Eq. 772 (1876t\ 

A 15 


(1) Xu B> 20 Eq. m (1815), 
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Or. 47 does not apply to such a case. 

The effect of the order of the 21st 
November was to vest the property of the 
insolvents in the Official Assignee and the 
vesting took place immediately the order 
was made. The suiety was thereby dis- 
charged and the Court could not by vacat- 
ing the order make the surety liable once 
again. 

Mr. K. P. Khaitan contended, on behalf 
of the Respondents J S & Co , that the 
Court had inherent (uiisdiclion to re-henr 
a matter before the order had been per- 
fected and to vacate the order before the 
order was drawn up and completed. 

Bartley v. Thomas (2), Padmabati v 
'Rasih Lai (3), Preston Banking Co. v. 
‘William Allsup & Sons (4) and Amarendra 
] Krishna v. Mommunjary (5) 

The Insolvency Court has jurisdiction 
to review 7 under sec 8 of the Presidency 
Towns Insolvency Act 

He further contended that sec 30 (2) 
ol the Presidency Towns Insolvency Act 
was the proper section to deal with the 
Appellant in his capacity as trustee and 
guarantor. 

Mr. B Basu f in reply, said that the 
Court had no jurisdiction to entertain an 
application under sec. 30 (2) against a 
guarantor and the order for committal for 
contempt under the said section was bad 
and without jurisdiction. Cites Ex parte 
Mirabita : In re Dale (1). 

Secondly, that even if the Appellant 
could be dealt with under that section as 
trustee of the compositiqp deed, the Court 
must first find that the trustee had funds 
of the insolvents in his hands. In the 
absence of such a finding the Court could 

E 0) fc.B.20E q< 772 (18764 
(2) £1911] 2 Oil. 880. 

(8) 1. 1| B. 87 Oak 269 09094 
(4) [1895] 1 Oh* 141 08944 
(6) I, L. B. 48 tM. 988 (49214 ' 


not make the order against a trustee under 
that section. 

The Judgment of the Court was as 
follows' 

Sanderson, C. J — In this matter 
there are three appeals, Nos. 15 J of 1922, 
25 of 1923 and 20 of 1923 .Appeal 
No. 151 of 1922 js against an order made 
by my learned brother Mr. Justice 
Greaves on the 31st of August 1922, 
whereby lie directed the Appellant (found 
Das Pity to paf the sum of Rs 3,750 to 
Messrs Jardine Skinner & Co , on or 
before the 13th oj November 1922 

The next appeal, No. 25 ot 1923, is 
against an order made by the learned 
Judge on the 0th of February 1923, 
whereby the learned Judge directed that 
a previous order, which he had made on 
the 21st of November 1922, should be 
vacated, Xnd the thir^ appeal, No 2G of 
1923, is against an order winch the lear - 
ed Judge made on the 7th of February 
1923, directing that a writ of attachmei t 
should issue against 'the person of the 
Appellant to the Sheriff of Culcutt i 
authorizing lmn to attach the person of 
the Appellant and bung him up before 
the Court to be dealt with according t ) 
law for having failed to comply with tl < 
order, dated the 31st August 1922. 

The facts of this case are, to say tin 
least, unusual: It appears that certau 
persons, Bhimraj Ramprotap and Bane:, - 
dhar, carrying on business in co-partner- 
ship in piece goods in Calcutta, were ad- 
judicated insolvent** on the 31st of Octo- 
ber 1910 On the 10th December 1910, 
a deed of composition was entered into 
by the insolvents of the first part, the 
Appellant Seth Govmd Has Pity, referred 
to tlieiein as “ Guarantor ” of the second 
part, and the several creditors whose 
names were altered in the second column 
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of the schedule to the deed, who had exe- guarantor will be considered as the 
cuter! that deed, of the third part. It trustee of the settlement and is hereby 
recited the insolvency, that the estate of empowered and authorised by the debtors 
the insolvents had vested m the Official to take over the estate ot the said insoh 
Assignee, that the debtors had proposed vents fiom the Official Assignee of Cal- 
to pay a composition to their creditors on cutta 01 hum un> other person or persons 
their debts set forth in the schedule of who has 01 have m may hereafter have 
six annas m the rupee payable at the time any of the properties, estate or effects of 
and in the manner mentioned in the the debtois 01 any of them and also to 
deed and, then there was this recited * demand, realise, ieeo\er, sue for and have 
“ Whereas the said guarantor lias agreed all debts and outstandings which the 
to join in these presents for the purpose debtots or any oi them or winch the said 
of guaranteeing to the Creditors the due Official Assignee bv Mitue of the aforo- 
payment of the said composition, this said vesting older is now entitled to and 
indenture witnesseth as follows * !st. also to give all effectual leceipts and dis- 
That the debtors and tire guarantor |omt- charges ” C| 7 provided . “The 

lv and severally covenant with the cicdi- debtois and each of them will see and take 
tors and each of them to pay to the said steps to have all their properties and 
creditors and each of them a composition estate and effects now vested m the Official 
of six annas m the rupee upon the Assignee vested in the guarantor and will 
amounts of their respective debts fixed and execute all deeds and documents that ma> 
settled at sums mentioned *in the said from time to time be required by the 
schedule, such payment to be made guarantor m that, behalf ” The last 
within a month from the date of the order clause, cl ( J, provided “ It the debtors 
revoking, annulling or setting aside the and the guarantor make default in puy- 
aibresaid adjudication ordei or determm- ment of the composition or the costs in 
mg, dismissing or putting an end to the accordance with their covenants m that 
aforesaid insolvency proceedings now behalf hereinbefore respectively contain- 
pending in the said High Court of Judi- edoi it the adjudication or insolvency pro- 
cature at Fort William in Bengal in its, ceedmgs atoiesaid be not set aside, annuli- 
Insolvency Jurisdiction.” Then there was od, quashed, dismissed or determined by 
the ordinary covenant by the creditors the end of Febiuaiy one thousand nine 
that they should abstain from bringing hundred and eleven, the foregoing release 
actions m the events provided for. Cl. 3 shall be void and of noeflect and the credit 
provided: “If and when the said com- tois and ea( h oi them respectively shall be 
position shall have been duly paid to the remitted to and be entitled to exercise as 
creditors respectively then the debtors regards tlieir respective debts all such 
and their heirs, executors, administrators , rights, and lcftnedies as the> and such of 
representatives and their estate and them would have been entitled to exercise 
effects shall be released and discharged if these presents had never been executed 
from the several debts and liabilities now but without prejudice in any way to the 
owing from or incurred bv the debtors to rights of the creditors against the guaran- 
tiee creditors respectively and from all ac- tor or to his liability under the covenant 
tions, claims or demands in respect or on bv him hereinbefore contained/ 
account thereof.” Cl; $ provided ; ” The By an order of the 14 th September 
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steps were taken by them to enforce the 


1911, the composition was approved by 
the Court, and a copy of the deed was 
attached to the order, and marked “ A." 

It is to be noted that the deed of com- 
position provided not only that the Ap- 
pellant should be the guarantor of the 
payment', which the debtors had under- 
taken to make in pursuance of the com- 
position, but also that the guarantor was 
to be the trustee of the settlement, and 
therefore he assumed a dual capacity. 

In the first place, the Appellant was a 
guarantor or surety for the * amounts, 
which the insolvents were to pay : and in 
the second place, he assumed the position 
of a trustee for the purpose ot collecting 
the assets and the effects of the insolvents 
from the Official Assignee, or from any 
other person or persons who might have 
any effects of the insolvents in his 01 
their possession • and, m mv opinion, the 
form, in which this deed of composition 
was made, has given.nse to a considerable 
amount of difficulty in this case. 

The facts which are necessary for me 
lo state are as follows . — The adjudica- 
tion according to the terms of the deed 
ought to have been set aside by the end 
of February 1911, but it was not in fact 
annulled until the 14tli of September 
1911, when the Court by an order of that 
date annulled the adjudication made on 
the 31st of October 1910, directed the 
* Official Assignee to make over the assets 
belonging to the estate of the debtors to 
the trustee named in tbe deed, upon the 
trustee furnishing security to the extent 
of the amount of the assets to be made 
over to him, to the satisfaction of the 
Registrar of this Court : so that on the 
14th of September 1911 the adjudication 
in insolvency was annulled. The Appel- 
lant gave security to the satisfaction of 
the Registrar in September 19JL As 
far as the Respondents are goneetnail, no 


provisions of the composition deed until 
the 29th of July 1922. Then an applica- 
tion was made to my learned brother Mr. 
Justice Greaves undei sec. 30 ( 2 ) of the 
Presidency Towns Insolvency Act : and, 
the application was for an order that 
“ the debtors and the trustee aforesaid 
(if., the Appellant) Bhould pay to Messrs. 
Jardine Skinner & Co., tbe sum of 
Rs. 3,750 with interest within three days 
fiom the date of the order to be made on 
the application, ahd m default thereof the 
said debtors and trustee should be com- 
mitted for contempt.” The second part 
of the application was for an order that 
“ the debtors should be re-adjudged insol- 
vents and the annulment of the adjudica- 
tion order should be set aside and tbe order 
for composition should be set aside and 
that such further or other orders might 
be made as* to the Court might appear 
proper.” 

The learned Judge dealt with the first 
part of that application on the 31st of 
August 1922, and he made an order, as 
I have already said, that the Appellant 
should pay the sum of Rs. 3,750 to 
Messrs. Jardine Skinner & Co. As far as 
the debtors were concerned, the learned 
Judge allowed the application to stand 
over to see what the effect of the order, 
as far as the guarantor was concerned, 
would be. The sum was not paid; and, 
the matter was brought before the learned 
Judge on the 21st of November 1922. 
Thereupon* the learned Judge dealt with 
the second part of the application which 
I have already read, and he made an 
order as follows : ‘ ‘ It is ordered that the 

order made herein and dated the 14th 
September 1911 approving the composi- 
tion therein mentioned be and the same 
is hereby vacated and it is hereby further 
ordered that an j, adjudication , order be, 
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made against the said Bhimraj Ramprt)- 
tap and Bangsidhar : and it is further 
ordered that this order be not drawn up 
or completed for a penod of a fortnight 
from the date hereof in order to enable 
the said Govind Das Pity or the said in- 
solvents in the meantime to pay to the 
said creditors Jardme Skinner & Co. the 
sum of Rs. 3,750 pursuant to the said 
order dated the 31st day of August last 
and in the event of the said sum of 
Rs. 3,750 being paid within the time 
aforesaid the order of a*djudication of the 
said insolvents hereby made do stand 
vacated.” The result of that was that 
the order was not to be drawn up for a 
fortnight if the sum of Rs 3,750 was 
paid within the fortnight the order of the 
21st of Novembei was to be vacated If 
that sum was not paid, then the effect of 
the learned .Fudge's order was that the 
composition, wlych had been anpioved, 
should be set aside and the debtors would 
be adjudicated insolvents. The money 
was not paid within the fortnight. The 
result was, m my judgment, that but for 
what happened afterwards, there* was 
an end of the composition deed and the 
debtors were adjudged insolvents. 

The fortnight’s time, which was pres- 
cribed by the learned Judge, expired on 
or about the 6th of December 1922 On 
the 19th of January 1923, Messrs. Jardlne 
Skinner & Co. gave notice that they would 
apply for an order that ‘ ‘ the time given 
far payment by the order of the 21st of 
November 1922 should be ext&nded and 
that the order might not be drawn up or 
corny, into effect sine die till the proceed- 
ings against the trustee Govind Das 
Pity taken by the applicant be completed 
and thereafter till further orders : and 
that ip the alternative the said order be 
vacated, and for such further and other' 
orders or directions as to*he Court might: 


seem lit, and that the debtors and the 
trustee should pay to the applicant the 
costs of and incidental to the application. ’ ’ 
That came before the learned Judge on 
the 6th February 1923, and the learned 
Judge came to the conclusion that inas- 
much as bis order of the 21st November 
1922 had not been drawn up, although in 
fact it had been settled, he had jurisdic- 
tion to alter the ordei which lie had made 
on (he 21st of Novembei, with the result 
that ho directed that the order of the 21st 
of November 1922 should be vacated. The 
ground of his decision was that, as the 
Appellant bad made himself personally 
liable undei the deed of composition, the 
learned Judge thought that lie ought not 
to allow Inin to escape from that liability 
inasmuch as there was no doubt that the 
order of the 2 1st November 1922 was 
made so fai as the applicants (i e. to say, 
Messrs. Jaidme Skinner & Co.) were 
concerned under a ’misapprehension of 
what the effect of that order would be with 
regard to the Appellant : m other words, 
Messrs. Jardme Skinner & Co. had dis- 
covered th.it the result of their application 
to the learned Judge on the 21st of Novem- 
ber 1922 and of the order which the learn- 
’ ed Judge made upon it was that the com- 
position deed was at an end, and that the 
liability of the Appellant was at an end : 
and, having discovered that, they applied , 
to the learned Judge to vacate the order, 
which he had previously made, at the in- 
stance of Messrs. Jardme Skinner & Co. 
There is one qjher fact which I have to 
mention before I deal with the merits of 
these appeals. Having set aside the 
order of the 21st of November 1922, the 
learned Judge, on the 7th February 1923, 
directed that a writ of attachment should 
issue agaiust the Appellant inasmuch as 
he had failed to comply with the order of 
payment made on the 31st of August 1922, 
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The first point that was taken in this 
case was that the learned Judge had .no 
jurisdiction to make an order for payment 
against the Appellant on the 31st of August 
1922. 

The learned Judge came to the conclu- 
sion that he had jurisdiction. He said : 
“In my opinion he is a trustee for the 
reasons indicated above and he is a 
trustee for all the creditors who signed the 
deed. Then so far as the question of suit 
is concerned it seems to me thjit having 
regard to the provisions of r. 124 of tin* 
rules under the Presidency Towns Insol- 
vency Act, the creditors are expressly 
precluded from proceeding by suit and, it 
seems to me that the words of that lule 
are quite clear and can bear no other in- 
terpretation. I think therefore that so 
far as the trustee is concerned the only 
remedy of the cieditoi is by proceedings 
under sec. 30 Tbefn be proceeded to 
discuss whether the 'tiustee had leceivcd 
any assets of the estate : and then he 
said : ‘ To my mind that is not material 
if you have regard to the express terms ot 
the covenant under cl 1 of the composi- 
tion.” 

I agree with the learned Judge that if 
this application is to be regarded as an ap- 
plication by a creditor against the trustee 
under the composition deed as such 
trustee, then the procedure, which was 
adopted, namely, of applying to the 
learned Judge under seo. 30 (2) of the 
Presidency Towns Insolvency Act was 
correct, and the learned Jjadge had juris- 
diction to deal with the application. But 
I have already mentioned that in this 
particular case the Appellant was in ' the 
first place a guarantor in the real sense 
of the word, having entered into a personal 
liability to pay the amount specified in 
the composition deed : and, ip the next 
place, he was constituted alrusjee to 


Co. 

collect the assets. Now, there is no find- 
mg by the learned Judge that the Appel- 
lant had received any assets of the estate 
and had not distributed them according 
to the deed of composition There was 
an allegation on the one hand that he had 
received such assets : and there was a 
denial on the other hand that he had re- 
ceived anv assets, but there is no finding 
by the learned Judge either one way or 
the other The learned Judge held t-hat 
the Appellant was liable by reason of his 
personal covenant under cl. J of the deed 
of composition I need not read that 
clause again. Cl 1 of the deed is the 
clause winch constitutes the Appellant’s 
personal liability as a guarantor By that 
clause he made himself peisonally liable 
to the creditors and to each of them, “ to 
pay to tin* said creditors and each of them 
a composition of six annas in the 

rupee, such parent to be made 

within a month from the date of the 
order annulling the adjudication.” 

The learned Judge, therefore, m my judg- 
ment, held the Appellant to be liable in 
his capacity as guarantor and by virtue of 
tho personal covenant into which lie had 
entered as such guarantor • and the Ap- 
pellant was not held liable in his capacity 
of tiustee, inasmuch as the learned Judge 
considered it immaterial to decide whe- 
ther he had received any assets of the 
debtor’s estate Now, under those cir- 
cumstances, in my judgment, it is, to say 
the least, doubtful w r hether the- learned 
Judge had jurisdiction under sec. 30 (2) 
of the Presidency Towns Insolvency Act 
to deal with the alleged personal liability 
of the Appellant as a mere guarantor of 
the amounts, which the debtors had cove- 
nanted to pay in the composition deed. 

There is a case in English Courts, Ex 
■parte Mirabita : In re Dale (1). It is a 
(I) li. R, atEq. 772 (1876). 
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judgment by the Chief Judge of the Court 
of Bankruptcy, Sir James Bacon, with 
reference to sec. 126 of the Bankruptcy 
'Act of 1869, which is, in material res- 
pects, similar to sec 30 (2) of the Presi- 
dency Towns Insolvency Act. That sec- 
tion runs as follows — “ The provisions of 
any, composition made m pursuance of 
this section may be enforced by the Court 
on a motion made in a summary manner 
by any person interested, and any dis- 
obedience of the ordei of the Court made 
on such motion shall *be deemed to be a 
contempt of Couit ” In llmt case the 
learned Judge was consulting an appli- 
cation which was made bv a creditor 
agamst a person called Fenwick, who had 
joined in the deed of composition as a 
surety and, the learned Judge said this 1 
“ The Court has power to enforce the pay- 
ment of the composition bv the debtor, 
and by the tni^fee it he has in his hands 
th" monev with winch to pay it, though 
of course he cannot be compelled to pay 
it out of hih own pocket If the composi- 
tion is not paid when it becomes due, it 
is his dutv to sue the suiet\ at la^ upon 
his covenant Application should be 
made to the tiustee to do tins, and if he 
refuses, the Court can compel lmn to dis- 
charge his duty ” The ratio decidendi 
was stated as follows — “ I think that the 
application against fhe surety is wholly 
without authority and entirely contrary 
to principle A man who becomes surety 
for his friend for the payment of a com- 
jxjsition does not bv so dom£ make him- 
self subject to the jimsdiction of the Court 
of Bankruptcy. There is no necessity 
for Presorting to this extraordinary pro- 
ceeding/* That reasoning, in my judg- 
ment, is applicable to the construction of 
sec. 30, sub-sec. (2) of the Presidency 
Towns Insolvency Act. It is to be 
noticed that the sanction provided by the 


section is a drastic one ; because if an 
order is made under sec. 30 (5), and any 
disobedience of that order occurs, that dis- 
obedience may be dealt with as a contempt 
of Court 

It is a novel proposition, in my ex- 
perience, that a person who hate made 
himself liable as a guarantor for the pay- 
ment of a composition in insolvency, 
should he subject to the insolvency juris- 
diction so as to be liable to be dealt with 
foi contempt, of Court, if he does not 
cany out anv order male under such 
jurisdiction 1 have already staled that 
it appeal h to me that the learned Judge 
djd not hold the Appellant liable as a 
trustee by reason of his having assets of 
the estate in his hands, but on the ground 
that lie had entered into a personal cove- 
nant as guarantor. I have serious doubt 
whether the learned Judge had any juris- 
diction m a proceeding under sec. 30 ( 2 ) 
of the Presidency Towns Insolvency Act 
to make the order oi the 31st August 
1922, on that ground. 

In any event, having regard to the 
facts of this case, assuming for the sake 
of my judgment that the learned Judge 
had jiiMsdiction, in my opinion the order 
ought not to have been made. I need 
not lc-capitulate all the facts which lead 
me to this conclusion, I have stated them 
at the beginning of my judgment : the 
scheme ol composition w r as made so long 
ago as the lOtli of December 1919 33y 

its terms the composition was to be paid 
within a moi^th from the date of the 
order annulling the adjudication order. 
The adjudication was annulled on the 
34th September 1911; and it was not 
until the 29th July 1922 that the Res- 
pondents applied for the covenant to b© 
enforced against the Appellant. The 
learned Judge held that this 1 long ilelay 
was not explained. Unde* these- c^um- 
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stances, in my judgment, the peculiar 
jurisdiction under sec. 30 (2) of the Presi- 
dency Towns Insolvency Act should not 
be exercised against the Appellant, in his 
capacity as guarantor, even assuming 
that the Court has jurisdiction to deal 
with such a matter under that section. 

The matter, however, does not rest 
there. The Respondents, Messrs Jar- 
dme Skinner & Co , applied to the learned 
Judge to set aside the deed of composition 
and to re-ad]udge the debtors insolvents, 
and the learned Judge proceeded to do so 
on the 21st November 1922 Conse- 
quenth the Appellant's linbilitv under the 
covenant came to an end. Then without 
any further facts but merely because it 
was alleged that the Respondents had 
misconceived the effects of the order, foi 
which they had applied, the learned Judge 
vacated the order of the 21st of Novem- 
ber 1922 and revived the liability of the 
Appellant Mr Pity, ‘and on the next d?iy 
he issued a writ of attachment on the 
ground that he had failed to comply with 
the order of the 31st of August. 

It was argued that the* learned Judge 
had no jurisdiction to vacate or alter the 
order, which lie had made on the 21st 
November 1922. It is not necessary for 
me in this appeal to decide that question, 
and I assume for the purpose of my judg- 
men? that he had jurisdiction to vacate 
the previous order inasmuch as the order 
had not been completed or perfected, but 
with much respect to the learned Judge, 
I cannot think that the o^der of the 21st 
November 1922 ought to have been vacat- 
ed, having regard to the circumstances 
of this case. The order of the 21st of 
November 1922 had been made upon the 
application of the Respondents them- 
selves, and having regard lo the fact that 
such a long period had elapsed since the 
deed of imposition was entered into and 


approved by the Court, during which no 
steps had been taken to enforce the cove- 
nant against the Appellant, I see no suffi- 
cient ground for setting aside the order 
which the Respondents themselves had 
applied for. 

For these reasons m my judgment these 
appeals ought to be allowed, and the 
orders of my learned brother, dated the 
31st of August 1922, the 6th of February 
1923 and the 7th of February 1923, should 
be set aside. 

As regards costs, it seems to me that 
if the Appellant had complied with the 
learned Judge’s order of the 31st of 
August 1922, subject to lus right of appeal 
to this Court, a large part of these pro- 
ceedings would have been unnecessary. 
Having logard to the circumslances of 
this case we aie of opinion that the proper 
order to make in this matter is that the 
parties nuiffl beat Ins an^d their own costs 
both of the pioceedmgs in this Court and 
in the Court of first instance 

Richardson, J — 1 agiee that the ap- 
peals should suecee I. 

M essis. Ohaudhun db Chaudhuri , 
Solicitors for the Appellant 

Messrs . Khaitan d Co. and Messrs. 
Manuel , Agarwalla <f Co. t Solicitors for the 
Respondents 
P. K. 0. 

• INSOLVENCY JURISDICTION.] 

* No. 107 of 1923. 

Greaves, J. \ 

1923, i/fc ; Meghraj Purohit. 

12, June. J 

Presidency Towns Insolvency Act (III of 1909), 
sec. 41 , jurisdiction of the Registrar in the Insol - 
vency to annul an adjudication under r. lj$B of 
the Calcutta Insolvency Rides -8ec 8 , Court, if can 
review order pasted by the Registrar . 

Where the Registrar in Insolvency 
annulled an adjudication order under the 
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provisions of sec. 41 of the Presidency 
Towns Insolvency Act as the insolvent 
had not applied for his discharge within 
the time fixed by r. 142A of the Insol- 
vency Rules : 

Held — That the Registrar had jurisdic- 
tion to make the order annulling the 
adjudication . Sec . 6 of the Act authorises 
delegation to an officer of the matters set 
out in sub-cl. (2), which includes matters 
to be dealt with in chambers and applica- 
tions for annulment can be heard and 
determined in chambefs. 

Held further — That under sec . 8 of the 
Act the Court can review its orders , but 
as the order was passed by the Registrar 
he was the person to whom the application 
for review must be made ( see Or. 47, C 
P. C.). 

These were two applications for setting 
aside an order annulling a previous adjudi- 
cation and for & fresh order of adjudica- 
tion. 

The facts are briefly as follows : — 
One Meghraj was adjudicated an insolvent 
at the instance of a creditor. Subse- 
quently the Registrar in Insolvency at the 
instance of a creditor annulled the adjudi- 
cation order under the provisions of sec» 
41 of the Presidency Towns Insolvency 
Act. The present applications were 
made by another creditor on the gr&und 
that the Registrar had no jurisdiction to 
make the order annulling the adjudication* 

Afr. S. N. Banerjee for the Insolvent. 

• < 

Mr, P. N. Chattcrjec for the Creditor 
Bombay' Holland Trading Oo 

►Hr 

• The Judgment o'^'the Coukt was as 
follows: — ' 

Greaves, J. — Two petitions are before 
me in this matter both filed by a creditor, 
(me Nandalal Acharya. # 


By the first petition, filed on the 7th 
May, the creditor seeks to set aside an 
order of the 27th April 1923 annulling a 
previous adjudication and by. the seoond 
petition a fresh order of adjudication is 
sought 

The facts are as follows : — Meghraj 
Pnrolut was adjudicated an insolvent on 
the 29th August 1921 at the instance of a 
creditor On the 27th April 1923 the 
Registrar in Insolvency at tlio instance of 
a ct editor, the Bombay Holland Trad- 
ing Company, Ltd., annulled the adjudi- 
cation order under the piovuuonsof sec. 41 
of the Presidency Towns Insolvency Act 
as the insolvent had not applied for his 
discharge within the time fixed by r. 142A 
of the Insolvency Rules The application 
was made upon notice to the insolvent 
and to the Official Assignee and it was ad- 
vertised m the Calcutta Gazette as pro- 
vided by r 142B 

Now it is urged that the Registrar had 
no jurisdiction to make the order annull- 
ing tlu* adjudication hut I do not think 
that tins contention is well founded Sec. 
6 of the Act authorises the delegation to 
an officer of the matters set out in sub- 
cl. (3) which includes (o) matters to be 
dealt with in chambers Now applica- 
tions for annulment do not require to be 
dealt with in Court (see r. 5) and can 
therefore he heard and determined in 
chambers. I ithink, therefore, that the 
Registrar had jurisdiction to make the 
order of annulment. Now under sec. 8 
of the Act the Court can review its orders, 
but as the order was passed by the Regis- 
trar he is the person to whom the appli- 
cation for review must be made (see Or. 
47, C. P. 0.) and I cannot entertain an 
application for review. 

An appeal of course lies to me from the 
order of the Registrar [see sec. 8 (2) (o)J 
but that must be made within 20 days 

116 
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'(see sec. 101) which has not been done and 
if I have power to extend the time under 
sec 90 (5) I see no reason for doing eo in 
this case. The application therefore to 
set aside the annulment fails 
T now come to the 2nd application, 
namely, that for adjudication. The cir- 
cumstances are suspicious and before 
deciding whether I should grant or refuse 
an order I should desire to have an oppor- 
tunity of testing the truth' of the allega- 
tions in the petition and T accordingly 
direct the Petitioner and Meghraj to 
attond for oral examination before me on 
Tuesday, June 19th. 

The Official Assignee should, in the 
meantime, retain the sum in his posses- 
sion until further order. 

Messrs Manuel Aqarwalla dr Co, 
Solicitors for the Applicant 
Messrs. Khaitan d Co and »Sf C Crhosh , 
Solicitors for the Opposite Tarty. 

J. N. E. 


CIVIL REVISION \L JURISDICTION.} 

Rule No. 15 (S) of* 1922. 

| Sftr Saila Bala Dei and 
anr., (Plaintiffs, Appel- 
lants), Petitioners, 
v . 

Gadadhar Hazra and 
ors., (Respondents), 
Opposite Party. 


Sanderson, 0. J 
Richardson, J, 
1922 , 

10, February 


Civil Procedure Code (Act V of 1908), Or . XL I, 
r . 11 and Or. XLVJ1 , r. 1 — Review — Second ap- 
peal , dismissed at the preliminary hearing— Dis- 
covery of new material, if ground foi' review . 

The High Court has no auihority to re- 
view an order dismissing a second 
appeal under Or. 41, r, II, on the ground 
of alleged discovery of new and important 
evidence subsequent to the passing of the 
order . 

Rajani Kanta Das v. Kali Prosonna 
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MmausRJEE (1), Bhyrttb Nath v Rally 
Chfnder (2) and Pancttanan Mttkerjke 
v Radha Nath Mfkerjef, (3) followed. 

This was a Rule issued on an applica- 
tion for review of the judgment of this 
Court dated the 19th July 1921, passed 
in appeal from Appellate Decree No. 1107 
of 1921, being an appeal from the decree 
of the District Judge of Midnnpur, passed 
m Title Appeal No 129 of 1919, and dated 
the 10th Decembci 1920, nfltiming the 
donee of the Munsif, 4th Cowt, Tamlook, 
passed m Title Suit No 571 of 191ft, and 
dated the 22nd September 1919 

This nde was obtained bv the Plain- 
tiffs, Stn Saila Bala Dei and another 
The Plaintiffs brought a suit in the 
4th Mimsif’s Court at Tamlook 5n !th© 
District of Midnapur for a declaration 
that certain lands belonged to them and 
for recovery the same from the Defen- 
dants This suit was dfenussed by the 
Munsif on 22nd Septcnibei 1919, which 
decieo was confirmed on appeal to the 
District Judge on the 10th December 
1920 t Thereupon the Plaintiffs filed a 
second appeal to the Hon’ble High Comt 
but the said appeal was dismissed on hear- 
ing under Or 41, r. 11 of the Code of 
Civil Procedure on the 19th July 1921. 
Subsequent to this dismissal, the Plain- 
tiffs, discovered an important document, 
which, if discovered earlier, would have 
been a material and important piece of 
evidence against the Defendants There- 
upon the Plaintiffs applied for a review of 
the order passed by the Hon’ble 
Court ou the 19th July 1921 on the ground 
of the discovery of new and important 
evidence in their suj| and obtained this. 
Rule upon the Defendants to show cause 
why the appeal should not be re-heard. 

(1‘ I. L. R. 41 Cal. 809 1*914). 

i2) 10 W. R. 112 (1871). 

(8) 4 B, L. R.^A. C. JT.) 812 <18f0) 
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Baku Haradhan Chatterjee for the 
Petitioners. 

Babu Santosh Kumar Pal for the Oppo- 
site Party. 

The JUDGMENT OF THE COURT was &S 
follows . — 

Sanderson, 0. J —This was a Pule 
calling upon the Opposite Patty to show 7 
cause why the judgment of this Court, 
dated the 19th of July 1921, should not be 
leviewed as prayed The judgment of this 
Couit of the 19th of duly was a judgment 
of my learned brother and myself whereby 
the appeal was dismissed undei Or 41, r. 
11, C. P C. 

The Plaintiff tailed m the first Couit 
and in the lower Appellate Couit He 
then appealed by way of special appeal 
to this (Joint and after healing the appeal 
my learned brother and 1 dismissed it as 
1 have already said Then application foi 
review was mrfile on the giound that altei 
the dismissal oi the appeal under Or 41, 
r. 11, 0. P C , a document was dis- 

covered by the Plaintiff, which document, 
he said, could not have been discovered 
earlier by the exercise of leasonable dili- 
gence, that it was an important document 
and, as was alleged m the petition, # it 
would tlnow light upon the case. We 
granted him a Rule for the purpose of 
having this point argued. 

Now that our attention has been drawn 
to the cases which liavo been decided by 
this Court, m my judgment this Rule 
must be discharged. • 

In the case of liajani hunla Das v. Kah 
Pfosouna Mukherjce (J), it was decided 
that the High Couit has no authority 
merely* on the ground of alleged discovery 
of new and important evidence to review 
an order dismissing an application for the 
admission of a second appeal under Or. 

(1) I. U R, 41 C»i#09 (1914), 


41, r. 11 of the ('ode of Civil Pioeedure, a 
decision which is directly in point on the 
question now befuio us It is true that 
that was a decision of a single judge of 
this Couit, Mr. Justice Cow ; but the 
learned J udge based ins decision on the case 
oi Bhijrub Math v Kal! if Chundcr 
(2) heard by Mi Justice Loch and 
Mt Justice Baylev, and they de- 
cided as follow's Undei any cir- 
cumstances, it appeals to us that this 
Court cannot admit a icy low of a judg- 
ment passed in special appeal merely on 
the giound that new evidence to prove a 
fact lias been discovered, and under this 
view of the law we tlnnk this application 
should he t ejected with costs 

A fuitlier case, to which my learned 
ImMui diew m\ attention dining the 
comse of the .ugument, ] 'audio nan 
Muhujn v Kadha Nath Muherjvc (3), is 
to tin' same effect That was a case de- 
cided hv Mr Justice Loch and Mr. Justice 
Alittci m the \eui 1870, and having re- 
gard to the settled state of law on this 
point since 1870 in my judgment it is not 
possible lor us to do otherwise than to dis- 
ehaigr tins Rule with ousts, heanng-tee, 
cm * gold molmr 

lllCIIAKDSON, J — X agioe. 

XL D, C 
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0. 0. Ghosf, J. II. K. Bhedwab, 
Coming, J. Complainant, Petitioner, 

1923, 

Heard, 8, May. Rao Shahat C. >S. R. 
Judgment, Rao. Accused, Opposite 

22, May. Party. 

Indian I'enid Oodi ( Act \LV of ISbOf, sue, Jflo 
— Paying cheques knowing that they would be din- 
honoured arid thereby inducing a raw book-maker 
to allow bets on credit, if constitutes cheating — 
(2) 10 W. B. M2 (1871). 

<3) 4 B. Li B. (A. Oi J.) 2X3 (1870), 
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Allowing racing bets on credit , whether is an act 
which causes loss or damage to the book-maker . 

A licensed book-maker of the Royal 
Calcutta Turf Club , on the assurance of the 
Opposite Party that he would pay up his 
losses , if any , punctually on the settling 
day , allowed the latter to take bets on 
credit The Opposite Party failed to pay 
his debts and on different dates paid 
cheques to the Petitioner and induced him 
to accept further bets on credit: 

Held — That although it is clear that the 
Petitioner was deceived and thereby 
induced to take bets on credit from 
the Opposite Party , it (annul be said 
that the act which the Petitioner 
was indue ed to do by reason of suefh 
deception had caused or was likely to cause 
damage or harm to him m body y mtud , re- 
putation or property It did not follow 
that if the Petitioner had refused to take 
bets on credit , the Opposite Party would 
of a certainty have luid to offer bets by 
paying cash. The Opposite Party might 
not have offered any bets at all. There- 
fore the offence of cheating cannot be said 
to have been committed • 

This was a Rule granted on the 16th 
April 1923 against the ordei of dismissal 
of a complaint under sec. 417, I, P. C., 
made by the Chief Presidency Magistrate 
of Calcutta (D. Swinhoe, Esq.), under sec. 
203, 1. P. C., dated the 5th March 1923. 

The facts are fully set out in the judg- 
ments. 

Babus Manmatha Nath Mukherjee and 
Narnia Ghunder liar tor the Petitioner. 

No one appeared tor the Opposite Party 

T he JUDGMENT OF THE CotJHT WftS HS 
follows * — 

C. C. Gho&e, J. — In this case a Buie 
issued, calling upon the Chief Presi- 
dency Magistrate of Calcutta to show 
cause why the order dismissing the 


tioner s complaint should not be set aside 
and why further enquiry into- the said 
complaint should not be made and pro- 
cess issued against the Opposite Party 
under sec. 4l7, I P. C., or such other 
or fui ther order made as to this Court 
might seem fit and proper. 

The facts giving rise to the application, 
on which the Rule was issued, are as fol- 
lows ‘—The Petitioner is a licensed book- 
makei of the Royal Calcutta Turf Club 
and has a permanent book for the season 
1922-1923 within the first enclosure of the 
Calcutta Race Course. On the assurance 
of the Opposite Party, who is a Deputy 
Du odor of Commercial Intelligence, em- 
ployed under the Government of India, 
that he would pay up Ins losses, if any, 
punctually on the settling day, the Peti- 
tioner allowed the Opposite Party to take 
beds on credit on the 9th of December 
1922 The debts due to the Petitioner by 
and from the Opposite Party in respect of 
debts on credit amounted to a sum of 
Rs 1,591. The Opposite Party failed to 
pay the said sum of Rs. 1,591 on the then 
following settling day and accordingly the 
Petitioner decided not to allow to the 
Opposite Party any more credit until the 
$ud sum was paid off in full. Thereupon 
the Opposite Party sent to the Petitioner, 
on the 15th December 1922, a crossed 
cheque for Rs. 1,591 on the Indian In- 
dustrial Rank. The said cheque was 
sent in the evening after banking hours. 
The Opposite Party assured the Petitioner 
that the saidtcheque would be paid on pre- 
sentation and on such assurance the Peti- 
tioner allowed the Opposite Party to take 
bets with him on. credit on the 16th 
December 1922, and in respect ©£ such 
bets taken on credit on the 16th Decem- 
ber 1922, the Opposite Party became in- 
debted to the Petitioner to the extent of 
R$u 3,450. The cheque referred to above 
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was presented for payment on the 181h 
December 1922, when it was dishonoured 
The Opposite Party was thereupon com- 
municated with and he gave a fresh 
cheque for Rs. 5,041 to cover Ins losses on 
the 9th and 10th of December and assur- 
ed the Petitioner that there would be no 
difficulty whatsoever in getting tile said 
cheque cashed It appears that the Peti- 
tioner relied on the assurance of the Oppo- 
site Party and allowed him to take fur- 
ther bets on credit on the 23rd and 26th 
Decembei 1922 The "Opposite Party 
became indebted to the Petitioner m a 
lurtlier sum of Rs 752 Meanwhile the 
said cheque fo? Rs 5,011 was presented 
for payment on the 28th Decembei 1922, 
when it was dishonoured The Peti- 
tions thereafter made \anous efforts to 
obtain payment of the two sums of 
Rs. 5,041 and 752, but withoul success 
Eventually on thejst March f023, the 
Petitioner applied to the Chief Presidency 
Magistrate of Calcutta ioi process against 
the Opposite Party undei sec 117, 1. P. 
C , for having cheated him in respect of 
the said cheques The learned Magis- 
trate came to the conclusion that on the 
facts no case of cheating had been made 
out and accordingly dismissed the Peti- 
tioner’s application under sec 203. Cr. 
P. 0. 

• On behalf of the Petitioner it has been 
contended before us that the Opposite 
Party by representing to him that the 
cheques in question would be honoured 
and thereby the dues up to the 16th of 
December would be satisfied, induced the 
Petitioner to accept his bets on credit, i.e . , 
bets which the Opposite Party would 
otherwise have had to pay in cash, and 
that the Petitioner by accepting such bets 
on credit lost a sum of Rs. 752, which 
would otherwise have come to his till. It 
is argued, therefore, thaff the Opposite 


Party has deceived the Petitioner and has 
fraudulently or dishonestly induced the 
Petition ei to taLo bets on credit from lum, 
which lie (the Petitioner) would not have 
done, if he weie not so deceived, and 
which act has caused him a loss of Rs. 752 

In my opinion although it is quite clear 
that the Petitioner was deceived and 
thereby induced to take bets on credit 
from the Opposite Party, 1 am unable to 
say that the act which the Petitioner \vas 
induced to do by reason of such decep- 
tion Jidfcj caused ui was likeiy to cause 
damage oi haitn to lnm in body, mind, 
reputation or property. It does not fol- 
low that if the Petitioner had infused to 
take bets on credit from the Opposite 
Party, the latter would of a certainty have 
had to oiler bets by paying cash The 
Opposite Party might not have ollmed any 
bets at all. In order to bung home the’ 
offence ol cheating against the Opposite 
I arty, the Petitioner would have to show 
that his case conies within the four cor- 
ners ot sec 415, i. P C., and in this I 
think the Petitioner has failed. The ana- 
logy suggested on behalf of (he Petitioner 
about a person obtaining goods or money 
by means of a cheque, which he knows 
Will not be paid, and theieby being guilty 
of the offence of cheating, does not in my 
opinion hold good in this case. 

I would accordingly discharge this Rule. 

Cuming, J.— The facts of the case out 
of which this application for revision has 
arisen aie these . — - 

The Petitioner, Mr. H K Bhedwar, is 
a licensed book-maker of the Royal Cal- 
cutta Turf Club and operates in the first 
enclosure. The Opposite Party is a 
Deputy Director of Commercial Intelli- 
gence The Petitioner allowed the Oppo- 
site Party to bet with him on the 9th 
December and as a result of this the 
Opposite Party lost Rs. 1,691. Thg 
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Opposite Party did not meet his obliga- 
tions on settling day and bo the Petitionei 
refused to allow him to t>et on credit 
The Opposite Party then gave Peti- 
tioner a cheque for Rs. 1,591 on Decem- 
ber 15th. In consideration of receiving 
the cheque the Petitioner allowed the 
Opposite Party to bet with him on credit 
on Decerobei 16th. The Petitioner al- 
lowed this on the understanding that the 
cheque for Rs 1,591 would bo met on 
presentation The Opposite Party lost on 
the 16th Decembei a fiuther sum of 
Rs. 3,450. On the 18th December, the 
Petitioner presented the cheque loi 
Rs 1,591, payment of which was refused, 
there being no funds to meet it. The 
Opposite Party representated to the Peti- 
tioner that he had put bis account in oidei 
and gave him on the 22ml Decembei' a 
fresh cheque for Rs 5,011 to eovei Ins 
losses on the 9th and 16th The cheque 
was made over to the Petitioner on the 
22nd December aftei Hanking hours On 
the strength of the cheque the Petitioner 
allowed the Opposite Party to bet with 
h im on credit on the 23rd and 26th De- 
cember when the Opposite Party lost a 
further sum of Re 752. This cheque also 
was dishonoured on presentation 
The Petitioner’s case is that the Oppo- 
site Tarty lias cheated him. That the 
Opposite Party knew quite well when he 
issued the cheques he did that they would 
not be met and that by giving these 
cheques to the Petitioner which he knew 
would not be honoured he deceived the 
Petitioner, as the result of which decep- 
tion loss was caused to the Petitioner, 
The Petitioner laid a complaint against 
the Opposite Party charging him under 
eec. 417, I. P. C., with cheating. The 
learned Chief Presidency Magistrate dis- 
missed the complaint on the ground that 
no criminal offence disclosed* The 


point to be decided here is whether accept- 
ing tiie facts as alleged by the Petitioner 
and holding that the Opposite Party knew 
quite well that the cheque would not be 
mot the offence of cheating has been com- 
mitted. Obviously if the facts are true 
the Opposite Party did deceive the Peti- 
tioner and by so doing induced him to do 
an act which he would not otherwise have 
done, namely , allowed lam to bet with 
him on credit. The question then to 
be decided is whethei the allowing of the 
Opposite Patty* to bet on credit is an act 
which caused or w'as likely to cause 
damage or harm to the Petitioner m 
mind, body or reputation Mr. Mukhei- 
jee contends that it has cost the Petit loner 
the loss of Rs. 752 winch the Opposite 
Party loet to the Petitioner on the 23rd 
and 2Gtli of December His argument is 
that if the Opposite Paity had not been 
allowed to bet on credit lie wpuld have 
wagered the same amount in cash, that 
hence the Petitioner would have received 
Rs 752 in cash and he had lost that 
amount and so has suffered loss L do 
n<5t think, however, we are entitled to 
assume for one moment that if the Oppo- 
site Party had not been allowed to bet on 
credit he w T ould have made the game 
wagers m cash It is at the most a pos- 
sibility and I should say, on the facts, 
'hardly a probability. It cannot be sajd 
that the Petitioner is any the worse off 
than he was before because the Opposite 
Party as the result of the deceit lost 
Rs. 752 to him and has not yet paid it. 
It has been suggested in aigument that 
the Petitioner might us the result of bets 
on one horse give longer odds on some 
other horse and so suffered loss. In the 
petition there is no suggestion of this and 
it seems at the best a remote contingency 
hardly capable of proof. 

The question is not free from difficulty 
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but after a. careful consideration I am of 
opinion that it cannot be said that allow- 
ing the Opposite Party to bet on credit 
was an act which caused loss or damage 
to the Petitioner 

The learned Presidency Magistrate was 
therefore right in the view he took that 
no criminal offence had been disclosed 
and I would discharge this Pule 

,T. N -R Rule discharged 

[CRIMINAL REVIS'ONAL .»U RISDTC1 ION.] 

Rev. No. 576 of 192.1. 

Natabar Khan, 

Newbould, J. Accused, Pi liiioner, 

0. C. Ghose, J v 

1923, The King-Emperor, 

19 ’ Jn, y- Opposite rally. 

Cnnnntd Pnurdtne Code (Ad 1 of ISO ), secs. 

Jfi-f 2 (>si— Trad of <* inn mat <asc as (t 
W WW1 <</.*>, of-Ph;, nl wviiml- II «»'- 

rant earn’ - Sum mu 1 , 1 / h mI /’inadiue *f f i<nnu></ of 
chm </e 

H here a M agist rat ( in trijinq a warrant 
cast* in a sum mar if wag did not adopt the 
course prescribed bif s( r °l ^ lr Crum- 
)iol Procedure ('ode, but tnuutcU’d The 
accused on his own admission without 
taking evidence ll »d without frinnnuj a 
formal charge , ami parsed ail appealable 
sentence : 

Held— That the conviction was illegal , 
and the case u as directed to be retried 
decor din q to law 

See 263 of the Criminal Procedure 
Code applies to cases in which no appeal 
hes and ernupts the Magistrate from 
framing a format charge in such cases. 
But there is no cremphon in a ease tried 
summarilif in which, as 9 in the present 
case J the sentence passed is appealable. 

One of the distinguishing points be- 
tween a summons and a warrant case is 
that in a warrant case sufficient evidence 
to support the charge muSt be recorded 


before a charge can be framed and the 
accused called on to plead. 

This was a Rule granted on the 11th 
June 1923 against an order of the Sessions 
Judge of Midnapur (Mr A. Henderson), 
dated’ the 1th June 1923, affirming the 
order of the Additional District Magistrate' 
of Midnapur (Mr J Peddie), dated the 
9th May 1923, convicting the Petitioner 
under sec 379 t I P. C. and sentencing 
him to a fine of Rr 25 and one month's 
rigorous* imprisonment, m default to three 
more weeks’ rigorous imprisonment 
The facts of the case material to this 
repot t are as follows — The Petitioner 
was .tried summarily bv the Additional 
District Magistrate of Midnapur for an 
offence of committing theft of wood worth’ 
20 or 24 rupees flora the Midnapur Zemin- 
dary Company’s jungles The Magistrate 
Without •examining the dompl^in'ant or 
any witnesses for the prosecution, and 
without (ram mg a charge against the 
Petitioner convicted him under see 379, 

T P. C on his own plea, “guilty of 
theft of about JO.or 12 cart loads of wood 
from the said pmgles,” ard passed the 
following sentence “Fine Rs 25 plus 
one month’s ngorous imprisonment, in 
default of fine three more weeks’ ngorous 
imprisonment “ The Magistrate did not 
record am thing under the heading 
“ fSuinmarv and Reasons 

The Petitioner appealed to the learned 
Sessions Judge of Midnapur, and in the 
said appeal an affidavit sworn by the 
Petitioner’s brother was filed to the effect 
that lie was present in the Court of the 
trvmg Magistrate during trial, that the 
learned Magistrate only asked the ac- 
cused ' ' * Have you cut the trees of the 
jungle ’’ To this his brother answered 
“yes" only; that the Petitioner did not 
plead guilty of the offence but only staffed 
that he cut the trees and that he was nof 
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given an opportunity to state the whole 
of what he had to say, that he cut the trees 
by virtue of the rights given to him bv 
the finally published record -of -rights in 
Khatian No. 117, and that the settlement 
record was shewn to the learned Sessions 
•Judge. 

The learned Sessions Judge dismissed 
the appeal by his judgment , dated the 4th 
June 1923, which was as follows • — 

“ Tt is argued on behalf of the Appel- 
lant that the trial has been vitiated be- 
cause the learned Magistrate failed to fol- 
low the procedure prescribed in sec. 262. 
Or. P C Tn the first place there is 
nothing to shew that the Comt proceduie 
was not followed , in the second place , as 
the conviction was by a Magistrate of the 
find- class on a plea of guilty, the appeal is 
limited to the legality and the extent of 
the sentence There is nothing illegal in 
it As regards severity it docs not appeal 
that the offence was of a technical charac- 
ter. The appeal is dismissed ” 

The Petitioner then moved the High 
Court and obtained t-lie present Buie. On 
behalf of the Petitioner reliance was 
placed on the decision in Emperor v 
Chinnapayan (1). 

The material portion of the explanation 
submitted by the District Magistrate of 
Midnapur is as follows : — " The record 
shews that the accused pleaded guilty of 
theft and he was convicted on his own 
plea. It should be assumed that 1 lie 
nature of his admission was properly ex- 
plained to the accused bv the trying 
Magistrate. The summary procedure 
does not necessitate other than a bald des- 
cription of the plea.” The remaining 
portion of the explanation dealt with the 
question of sentence. 

Babu Phanindra Nath Dm for Hie Peti- 
tioner. , - 

a) I. lb s, 39 Kfcd, 878 


Mr. On for the Crown. 

The Judgment op the Court was a* 
follows : — 

The Petitioner in this case has been 
convicted of theft and sentenced to one 
month’s rigorous implisonment and to 
pay a fine of Bs. 25. From the record 
and the explanation submitted it would 
appear that the Petitioner pleaded guilty. 
But the trying Magistrate and the learn- 
ed Sessions Judge who heard the appeal 
appear to have overlooked the fact, that 
(his was a ease in which an appealable 
sentence was passed See 263 applies 
to eases in w Inch no appeal lies and 
exempts the Magistiate from framing a 
formal charge in Bueh cases. But there 
is no such exemption m a case tried sum- 
marily in which, as in the present case, 
the sentence passed is apjiealable. Fur- 
ther un<l:*r sec. 262, C'j P 0 , it is noces- 
saiv that in a summary trial the proce- 
dure prescribed for warrant cases shall be 
followed m warrant cases with certain ex- 
ceptions One of the distinguishing 
points between a summons and a warrant 
case is that in a warrant case sufficient 
evidence to support the charge must be 
recorded before a charge can he framed 
and the accused called on to plead. This 
apparently was not done in the present 
case. 

That being so we must hold that the 
conviction of the Petitioner was illegal. 
We accordingly set aside the conviction 
and sentence passed on the Petitioner and 
direct that he be tried according to law. 
The fine, if paid, will be refunded. 

H. C. S, • Rule made absolute. 
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[Appeal from Patna.] 


Lord Atkinson. 
Lord Carson. 
Sir John Er gk. 
Mr. Ameer Ali. 


Jagpeo NaRAiN 
Singh and ors , 
Appellants, 


1922, 

Heard, 28, April and 1 
and 2, May. 
Judgment, 7, July. 


v . 

Baldko Singh 
and ors , 
Respondents. 


grant Recognised by Government. It fol- 
lows that the presumption arising under 
sec . 103 (B) of the Bengal Tenancy Act 
in favour of the correctness of an entry 
in the rccord-of-nghts that certain lands 
were by the occupiers thereof held rent- 
free would stand rebutted upon proof that 
the lands lay within the estate or malial of 
the zemindar , the onus shifting on those 
who claimed to hold the land rent-free 


Thai b ist maps and thak registers, indue oj 
entries in, as evidence - Ownet , when bound by 
adverse entues in thak ? ogi a> j r — Bengal Tenancy 
Act (VIII of 188o),bcc 10 { An — (tcroni-of rights* 
entry in, of occupua as holding rent pee — Land 
proved to be within zennndan m ihnl — Piesumptwn 
of correctness of ent>y, if icbuttnl the/ oby—Onns of 
proof in suck a case Continuous non-payment of 
rent by tenant , if a cates lent-fuw title , when land 
held m tiiik « — Adveise possession — “ Jaith raiyat f 
meaning of— Second appeal - Question of fact, de- 
pending for decision upon inference fiom documents 
— High Couit, if may intyfac. 

The thakbast maps prepared by 
Amins prior to a regular survey , were 
rough maps which laid down the locality 
without any guarantee of scientific accu- 
racy, and the thak khasras were rough re- 
gisters in which the Imin entered parti- 
culars regardant/ the plots gathered froih 
people who collected to watch his measure- 
ments. The statements entered m these 
registers have by themselves no eviden- 
tiary value. 

Statements to the detmnent of the ae- 1 
tual owner recorded m such registers 
unless knowingly acquiesced m by the 
owner cannot be used as evidence against 
him . 

• 

Once the landlord has proved that the 
land which is sought to be held rent-free 
lies within his regularly assessed estate or 
mahal, it Iks upon those who claim to 
hold, the lands free of the obligation to 
pay rent to show by satisfactory evidence 
that they have been relieved of this obli- 
gation , either by contract o| by some old 


Rajah Kurin Pershvd Skin v Doorga- 
p hr shad Tew \rriw (I) referred to 

When a mahal had been held continu- 
ously in thika, the failure of the thikadar 
to collect the rent from any individual 
tenant would not create adverse posses- 
sion agonist the proprietor Besides mere 
non-payment of rent or discontinuance of 
payment of rent has not , by itself f been 
held m India to create adverse possession. 

Pras \nn \ Kumar Mookkrjee v. Sri- 
KANTA Rot t (2) approved. 

A “ jaith raiyat ” may be either a head 
raiyat or a tenure-holder • 

Where m an appeal before the Board 
it was objected that the High Court had 
no jurisdiction to set aside on second ap- 
peal a derision of "the District Judge on 
questions of fact . the Judicial Committee , 
in view of the fact that the decision de- 
pended on inferences derivable from docu- 
ments produced in the case , preferred to 
decide, the appeal on the merits. 

These weic consolidated appeals from 
seven deeiees of the High Court of Patna 
which reversed seven decrees of the Court 
of the Suboidmate Judge of Patna. 

In August 1830. the lands m suit were 
settled with a ladv named Umatuz Zohra 
at an annual lent of Rs. 225-11-0. The 
Plaintitfs-Appellants derived their title 
through Umatuz Zolira. 

(1) 12 M 1. A. 286, 831 (1869). 

(2) I. L R. 40 Cal. 173 ; S, c. 17 C. W. N, 

137 <1»12). 


117 
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,TA(. 1 )K<) X Mi UA SlJsdH v. Baldko V r.u 

Tlie piopctiv v\as let to ihikadars at a 
fixed icntal 

The Respondent b claimed to ha\e nc- 
quned tlu* lights ol icnt-tree teimie- 
holdeis oj mahhanadars 

r riic Appellants instituted the suits 
claiming decimations that they held the 
piopuetaiv lights and that the Respon- 
dents weio rneielv cultivating tenants 

Tlie facts o( the case and tlie findings 
of the lower Cmnts me fully dealt with 
in the judgment of the Judicial Com- 
mittee 

'Messrs Ded nn/ther , K ( and J f\ 
h ioij f'o? the Appellants contended that iho 
fust and second Cuuits had found in then 
favoiu on a question of tact and such 
finding could not he disturbed on sroiid 
appeal 1// Durqa Chondhuiaui \ 
Jawahir Sntqh (lanulhn (3) Tlicv fiu- 
tliei mged that the mcio non-payment of 
rent hv the R( spondenl s was not suffi- 
cient to pistjfv ft finding of adverse posses- 
sion 

] y rustniuu humor J/oo/tc/pv v Snlouta 
Jlout fJ) 

Messrs Dinntc , A l C. and Dube ioi the 
Respondents 

Then Loltosnirs Ji w.niiNr was deh- 
voied Lv 

Ain Amj6.hr Ali, J —These seven con- 
solidated appeals from seven electees of the* 
High Couit of Patna anse out ot the same 
number of suits hi ought hv the Plaintiffs 
in the Point of the fust Subordinate Judge 
o 1 Patna on the 8th Pebiuaiv 1913, under 
the follow in” circumstances 

The Plaintiffs me part proprietors of a 
n ohal paving icvemie to Government 
consisting of one Mouza named Ainarpm 

(3) L B. 17 I A 122 (127)* 8. c. I L. R 18 
Cn.1. 23 (1880). 

(2) I. h . R. 40 Cal. 173: s» C. 17 0. W. U. 
137 l I8J2 . 


Jabar, which hears on the Collector’s 
register \ T o 9/4377, and is assessed with 
a jama of Rs 225 odd annas The pro 
forma Defendants in tlie several suits are 
the co-sharers of the Plaintiffs, and own 
the remaining shaie of the mahal The 
contesting Defendants in the suits hold 
separate lands witlim the Monza, which in 
the aggregate amount to a considerable 
pait of the village In respect of these 
lands the Defendants claim to have ac- 
qiuicd either piopnetan light by adverse 
possession, ot the light of rent-free tenure- 
holders, who are known m Debar as 
malihauadut s Sometime before these 
suits veie hiouglit, thete appears to have 
been a cadastral survey under Chap X 
of the Bengal Tenancy Vet (V of 1885), 
and, on the contention ol the Defendants, 
they were enfned m the Survey Register 
as niahlanadais The Plaintiffs seek in 
these ‘suits fo lnpe it declared that the 
entry is enoneous, and that the Defend- 
ants die not entitled to hold the lands in 
then possession and occupation, free ot 
tlm obligation of paving rent The Sub- 
nudinate Judge, upon a. careful review' of 
Rio evidence, came to the conclusion that 
the Defendants were inert* tenants, and 
weie liable to pa\ rent for the lands thev 
hold and accoidmgly deneed the suites 
His deciees were upheld on appeal by tin 
Distud Judge, but on second appeal, they 
have been reversed by the High Court of 
Patna and the suits dismissed. The ap- 
peals to tins Boaid aie from the decree 4 
of the High Court dismissing the suits 
One of the objections to the view taken hv 
tlie High Court is based on the grouni 
tliaf the learned Judges in entertaining 
the second appeals had no jurisdiction tc 
set aside the decision of the Difitrid 
Judge on questions of fact, in respect oi 
which he concurred w$th the Court of firsi 
instance. Phis objection is not without 
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force hut, in view of the fact that lie 
learned Judges of the High Court have 
differed from the Lowe? Courts, not onh 
in the estimate of the evidence, but also 
with regard to the inferences derivable 
from documents produced in the case, and 
other circumstances, then Loidslups deem 
it expedient to deal with the appeals on 
their merits 

It is pro\ed beyond doubt that the 
village of Amaipur Jabai, togetliei with 
some other villages winch wore considered 
as its dakhili (a ppm tenant hamlets), were 
granted tree oi revenue m the eailv pait 
of tlie reign of the Emperor Amangzeb, 
surnamed Alamgii , to one, Vsadulla 
Chisti, whose name indicates that he be- 
longed to a hol\ lamilv They weie 
afterwards conJnined m la\om ol other 
members ot the iamih The Milages m 
question cm me subsequent l\ into the pos- 
session by purchase of one Khadim Husain 
Khan and he and hj*s successors ludd the 
property without question or asseition oi 
right hv am body else nntal 1838 In that 
vear the East India ( ompuny’s (Joveiu- 
ment instituted proceedings umlei Keg IJ 
of 18U), for its “ i osmnption ”, in othH* 
vvords, to assess and impose revenue upon 
it The documents in connection with 
ibo resumption proceedings show that the 
investigation conducted at the time w r as 
thorough and covered not only the exa- 
mination of the title ot the possessor ot* 
the estate to hold the wllage revenue-free* 
but included an investigation into the 
titles of all peisons occupying lands on 
the allegation that they weio not liable to 
the payment of rent. One was the 
natural eorollai^ of the other , as the Gov- 
ernment claimed the right to assess reve- 
nue upon every bigha of land from which 
the owner derived an income, it was 
necessary for the purposes of a fair assess- 
ment to examine* the title of every one 


who claimed to bold any land within the 
Mouza free of icnf 

Tn 1838, when proceedings were taken 
foi the smninai \ settlement o< this 
village, the admitted ownei of the pio- 
perfcy was a lad\ ol the name of Cmatuz 
Zohra, and the aiea oi the land was re- 
corded as 7b > biglias, but this measure- 
ment was sulv-equenth amended, and the* 
total an'd was found to bp f(>3 bighas 
No pci son othoi than I’niatuz Zolira liad 
put foiwaid .it lli.il time a claim to the 
Mirnman settlement Hatei on, the 
matter came befoio tile Deputy Collector 
loi confu mat jou of ihe tcmpoian settle- 
ment, and on the 18th Jarman 1830, a, 
formal oidei was iccorded to the effect 
that the pci son with whom the peiiuanent 
settlement should be made was Musam- 
mat l main/ / olna, who was m posses- 
sion The nicasuiement m connection 
with tins sett lenient was tested bv the 
officer m charge in the presence of two 
men, who are thus desorbed m the order 
then made, wlueb Mins thus — 

“ I tested the imwMiieniont of tlu* under- 
mentioned pUUs in the presence of the 
measurement staff juid many other person*? 
of the village and of its wciuitv and Oirwar 
Singh, w'liia hU\ and Kheo l)a\al Singh, eul 
tivator ’’ 

•Girwar Singh and Sheo Dayal Singh 
are the ancestors of t J u* contesting De- 
fendants, through whom they claim to 
have denned their mahlanadari right. 
Before the Settlement Officer who was 
engaged m the assessment of the revenue 
on the village and the enquiry for that 
purpose into its assets, no person put for- 
ward any claim that he held any land 
within the Monza ad\orscl\ to the owner, 
or had anv right therein which absolved 
him fiom the obligation of paying rent 
for the lands in his occupation. Girwar 
$ii*g h is stated to have been onlr a ser- 
vant and (joviashta of the owner, and Rheo 




Daya] Singh, a cultivator. No other right 
is mentioned. 

Subsequent proceedings throw further 
light on the character of the settlement 
The property rs situated in the District of 
Patna, the owner lived in the District ot 
Monghyr. Tt had consequently been let 
out in farm to one Asinani Smgli and an- 
other. It also appeals that originally 
consisted ot thiee Mouzas, i c f Amar- 
pore Jabar, Amarpore Roop and Jab.ir- 
pore Khas, and that they were amal- 
gamated urulei the settlement of 1839, 
and named Amarpore Jabar The settle- 
ment with Umatuz Zohrj is re-affirmed in 
accoidance with the details given m the 
rubahmi of the 12th August IK39. It r^ 
stated — 

“ In view of the Aima being a Badshahi 
grant, this permanent settlement is made 
with the said possessor from 1247 Fash at a 
jama fixed with regard to the fullest crop of 
the land ” 

And regarding the measurement it is 
again stated — 

“ When the possessors arrived, the mea- 
surement was made from 22nd to 29th May 
of the said year in thr presence of Tilak- 
dhari Lai, Patwari, Asmam Singh, thilmhu, 
Girwar Singh and Sheo l)ayal Singh, Amlas 
of the possessors, Duma* and Gur lluval 
Goraits *' 

The Gorait is the village watchman 

Then comes the following statement - 

11 In spite of notification being issued, no 
one has raised any objection until now [up 
Ko this timed with regard to the boundary 
limits 

In the same pioceedipgs there is a state- 
ment to the effect that nobody within this 
Mouza claimed “ jaith raiyati ” rigid A 
jaith raiyat might be either a head iiuvat 
or a tenure-holder. Some lands are stated 
to be dedicated to pious purposes, but 
there is nothing to give colour to the sug- 
gestion that malihana rights were claimed. 


fa/ less held, by anybody. The conclu- 
sion is given thus : — 

i( Besides that, nobody came forward to 
chum Mmhai and MiJkiat rights from that 
time up to this day, notwithstanding the 
issue of Notification, etc , during the pen- 
dency of the case, and in the Moffasil Mus- 
sammat Umatuz Zuhra was found to be in 
possession For the above reasons the said 
Mussammat is found entitled to 'settlement 
in exclusion of the Malikana right on the 
ground that she alone was the possessor of 
the Milkiat and Mmhai land ” 

The settlement was thus made with the 
owner, Umatuz Zuhra, after a thorough 
enqunv, in the presence ol the thihadars, 
in respect of the whole Mouza, including 
the non-assessablc lands, on the basis of 
the rent that thev paid to her 

The ownei , as stated already, w r as a 
non-resident landlord ; the* property was 
let to thihadars up m a fixed rental The 
landlord had no duecl communication 
with the tenants or laivafs, the actual 
collection being left to the thihadars . At 
the time of the settlement of 1839, the 
rent payable bv th° thihadars was Rs. 351 
The Deputy Collecto? , in his anxiety to 
iisse^s as high a levenue as possible upon 
the Mouza, consideied that 10 per cent 
out of this Rs 35] , being the usual allow'- 
ance or malikana to winch proprietors 
were entitled, was sufficient remuneration 
foi the zemindar and he accordingly fixed 
Rs 310, which represented Rs. 351 less 
the 10 per cent malikana, us the revenue 
payable by Umatuz Zolira. 

Willi regard to the plea of the lady 
that some allowance should be made to 
her for what is called saranjami expenses, 
in other words, the expenses incurred bv 
the landlord in the management of the pro- 
perty, the Deputy Collector was of opinion 
that the saranjami expenses were includ- 
ed in the thika rent, and he accordingly 
rejected her prayer This settlement 
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was confirmed by the Collector. It then 
went up to the Board of Revenue and was 
finally confirmed, but the 'jama or revenue 
payable by the landlord was reduced to a 
more moderate amount, viz , the revenue 
it now bears, Rs 225 On the basis of 
this reduction, an ingenious argument 
was put forward on the side of the Res- 
pondents. It was suggested that the 
revenue was reduced ironi Rs 316 to 
Rs 225, because there existed in the 
village these malihanadan lights It is 
enough to <>bser\e that throughout the 
proceedings there is not the faintest ic- 
f ere nee to such a ground The Govern- 
ment's older confirming the assessment 
with the reduction appeals to have been 
made a yeai latei The following entry 
in the Mouzawar Registei of Amarpui 
Jabar explains exactly the final settle- 
ment with Umatuz Zohia — 

il This Mouza is Amu* Madad Mash 
(grant) with «lhe recorded area of 705 ( ?) 
It was resumed and entered m the list ol 
Khas Mahal as beaimg No 1225. and was 
permanently settled on the 25th May 1839, 
A D , with effect from 1217 F S , at an an- 
nual rental Of Rs 31G in the name of Mus- 
sammat Umatuz Zohia Thereafter, on 
the 0th Octobei 1810 A D , it was, with 
the sanction of the Government, entered in 
the Rent Roll as paying a Revenue* of 
Rs 225 The land of this Mouza is joint 
with the land of Mohiuddin Nagar bearing 
No .'1082 Aecoidmgly thakba^t and* survey 
measurements were effected and numbered 
as Halka No. 17 in Persian, and the area 
thereof was foiund to be 489 Bighas. 10 

Cottas according to Khatiawm 

» 

As already observed, the investigation 
under Act II of 1819 w as earned out with 
extreme thoroughness in respect of de- 
tails, three Registers were prepared, 
named, respectively, Mahalwar , Mottzah- 
t car and Assarmwar. In the last the 
names of all persons holding land within 
the ambit of the village are set out, in* 


eluding dedications to pious purposes, but 
there is nowhere any trace of lands held 
undei mahkanadan right 

It appeals that in 1810 the regular sur- 
vey of the District m which the Mouza is 
situated was taken in hand. As is well- 
known, these surveys are preceded by a 
piehminaiv measurement bv an Amin, 
who lays down on a rough map the loca- 
ht\, without any guarantee of scientific 
accuiuet , and enters m a register parti- 
culars regarding the plots gathered trom 
people who collect to watch the proceed- 
ings The map is called the thakbast 
map, and the registei the thak khasra 
The Amin's measurements are afterwards 
tested bv expert surveyors. 

The Khasra 9 as its name implies, is a 
rough register , and statements entered in 
it have by themselves no evidentiary 
value Uiiring the thak measurements 
connected w itb Amarpui Jabar, a state- 
ment appears to, have been made before 
the Anun to the efleel that within the 
Mouza in question theie were certain per- 
sons who held mahkanadan rights, and 
this oliicei ,js said to have made an entry 
m Ins registei to that effect The thak 
register was apparently produced m the 
Courts below. The District Judge refers 
to it, and the Judges of the High Court 
say they have looked into it themselves, 
but. strangely enough, neither the entry 
has been punted nor the register produced 
befoie then Lordships, and they are, 
theie fore, unable to expiess any opinion 
on it, and must accept the statements con- 
tained in the judgments of the Courts in 
India that such an entry exists in the thak 
khasra But, as already observed, by it- 
self if pioves nothing Assuming that a 
claim of mahkanadan right was put for- 
ward by some person or persons with re- 
gard to certain lands, it was one to the 
detriment of the actual owner of the pro- 
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perty, and there is nothing to show that 
it was hi ought to her notice, or that she 
had an opportunity to controvert it. The 
property as it stood belonged to Unialuz 
Zohra. with whom the settlement was 
made in 1839 as owner and proprietor, and 
who has always paid the revenue assess'd 
tliereon, and until it can be proved that 
she knowingly acquiesced m the assertion 
made before* the Amin, it would he absurd 
to treat it as evidence to support the pre- 
sent claim The Subordinate Judge was 
of opinion that the Amin was fraudulent) v 
induced to make the entrv Junmg regard 
to wlmt took place at the if sumption pro- 
ceedings their Lordships do not think his 
surmise was unwarranted In 187f> the 
Bengal Land Registration Act I VI T of 
1870) came into force Tlu» preamble of 
the Act runs as follows: — 

41 Whereas it is expedient to make better 
provision for the preparation and mainten- 
ance of Registers of revenue-paying and re- 
venue-free land, and <t{ the proprietors* 
and managers thereof, and of ceitain mort- 
gages of revenue-paying lands ft is here- 
by enacted as follows — 

Then follows the provision relating to 
such registration 

Bor the first time in 1877, a claim is 
put forward, before the uwemie authori- 
ties, in an application, dated the 31st May 
1877, made under Act VII of 187ft, for 
the registration of the names of the De- 
fendants’ ancestors in respect of a share 
of Mouza Amarpore Hoop as part pro- 
prietors The claim is with respect to 
lands lying m Mouza Amarpore Hoop 
which, as already stated, tuu> been incor- 
porated with Amarpur Jabar in 1839, 
and an area of 22fi bighas is claimed within 
that Mouza, although it is stated dis- 
tinctly m the application that Umatuz 
Zohia stands registered as owner in the 
revenue records. This application was 
opposed in explicit terms by the pro- 
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piietors: they denied (he existence of 
Mouza Amarpur Hoop as a separate 
Mouza or that the applicants had any 
share m it They stated further that had 
Mouza \mnrpore Koop been a separate 
Mouza, or a dependency of any other 
Monza, the applicants would have paid its 
(iovernment levenue and road-cess 
The application Jot the registration of the 
names of the Defendants' ancestors wa« 
dismissed In the Depot v Collector on the 
7th December 1878, with the following 
remark — 

“ On perusal of the report submitted by 
the Record-keeper it appears that Mouza 
Amarpore Jabar stands recorded on the 
mutation register, that there is no Mouza 
known by the name of Amarpore Hoop en- 
tered therein, and that the names of the 
ancestors of the applicants m respect of 
Amarpore Jabar sa\e and except the 
names of the ancestors of Nawab Ah Khan 
and Musammat Ihndunnissa, do not stand 
r ecru (led therein From the evidence of 
the Patwans and (Jomashta, ft apnears that 
Mouza Amarpore Jabarpore rs in the pos- 
session and occupation of Nawab All Khan 
md Musammat Clmdunnrssa and that Bal 
Mirkund Singh and others, the applicants, 
have no Connection with the registration of 
the name in respect of the said Mouza 
Hence the objection of Nawab Ali Khan is 
allowed, and the application of Bal Mukund 
Singh and- others, applicants, is rejected” 

Brum 1878, aftei the dismissal of this 
application, the Defendants have taken no 
action whatsoever tor the assertion of the 
lights thev claimed, until the matter 
came for the purpose of the cadastral sur- 
vey under Act VITT of 1885 Sec. JOB 
<B) declares that 41 every entry m or re- 
cord-of-rights prepared and published 
under the provisions of Chap. X shall bo* 
presumed to be correct until the contrary 
is proved 41 Considerable stress has been 
laid on tins presumption on behalf of the 
Respondents. Once, however, the land- 
lord has proved that the land which is 
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sought to be held rent-fiec; lies within his 
regularly assessed estate oi muhol , the 
onus is shifted. In the piesent ease, the 
lands in dispute lie witlun the ambit of 
the estate, which admittedly bclongo to 
the Plaintiffs and ihe pro forma Defend- 
ants, and foi which thev p.tv the re\eime 
assessed on tlie Monza In these circum- 
stances it lies upon those who claim 
to hold the lands tree ot the obligation to 
pay rent to show h\ satistactoiy c\id ence 
that thev have heep iclic\cd of this obli- 
gation, either bv contract 01 h> some old 
grant lecogmscd hv (ro\ eminent Tins 
rule was pionounctd as long ago as 1869, 
in a judgment b\ Sn dames ( 'civile, in. 
the appeal ot Hu jah Suhib Pn^hud Scm 
\ Doonjaprrshnd Tcwancc <D — 

“The Appellant is the ZtmimUti , as such 
he has a pnmd fmtr title to the gross col- 
lections from all the mouzahs within his 
Zemimhmj It lay upon tl& Respondents to 
defeat that right by proving the grant of an 
intermediate tenure M 

The Defendants ha\e irhed on two dis- 
tinct fa.c's in the assertion of t tie nglit thev 
claim, viz., first, the statement in the 
thahbast hhasra , and sciondlij, the non- 
payment of rent It is cleai iii>on the evi- 
dence that the property has all along been 
in the hands ot thikudars The llukadar t 
or lessee, pa\s the piopnetoi a fixed ren- 
tal, and he is the person who collects the 
rent from the individual laiyats The 
proprietor has no responsibility so far as 
actual collections art* concerned. The 
collections are thus entirely in the hands 
of the thikadar There can be little doubt 
that at the time ot the settlement of 1839 
tfie thiha was held, if not hv members of 
the family, certainly by members of the 
clan who held these lands The evidence 
of Mnkh Lai Singh, who has lands in hi* 
cultivation m Amar(>ore Jabar, and who 
was a gomashta m that village for m&tiy 

ID 12 M I A 286,381 (1869). 


Nears, and whose father was before him 
qomufihin , shows the actual character of 
tin* village — 

The landlords’ share of the produce of 
these lands were always taken by the 
flutiuh,,, and Katkinadars under the land- 
Ioids I was qomashfa under the Katkina- 
dars, and collected their share of the pro- 
duce lor tlnitecn vears I worked with my 
fathei for three years Collection papers 
were gnen bv tfumaditas and Patwaris to 
lhld.ii Ah Khan Malik Dddar All Khan's 
sliaie was in thiJ%u to Mozrul Huq Mozrul 
H uq K at kina lease to Lolit Singh (.nr) 
Monza A mat pui Jabai was never in Seer 
possession of the Maliks ** 

The evidence of non-payment of vent 
1 cst s upon the te&Dmoin of one ot the De- 
fendants, Paisidh Naram Singh. He 
Knows nothing ot how they came into the 
possession of the property He simplv 
stated that ‘ we wore in adverse posses- 
sion ot these lands lor the last seventy or 
eightv veais,” and can gi\e no material 
loi the conclusion he wishes the Courts to 
diaw i egaidmg his light to the lands 
If is evidence m cross-examination dc- 
setves notice — 

‘ M\ father died m 1315 F S £ am 
looking to our affairs for last thirty or 
thnty-hve years At present Plaintiffs 
Dddar Ah Khan and Bakhar Ali 
Khan aie the Maliks of Mouzah Amarpur 
Jabai We, Defendants, have Milkiat in 
Amaipur Jabai also I cannot say what 
aie oiu shares in Amarpur Jabar I have 
no papers to show how we acquired Milkiat 
in Amarpui Jabar The statemeitfb made 
m my written statement that Amarpur Ja- 
bar was £he Milkiat of Mueammafc Um- 
mothur Zohura is correct She was in ex- 
clusive possession df the lands of Amarpur 
Jabar The vendors of the Plaintiffs and 
Dildar Ah Khan and Bakar Ali Khan are the 
heirs and representatives of Musammat Um- 
moth ur Zohura The only evidence which 
we have of the statement that Mouaah 
Amarpu*' 1 Chehutu, was the Mil- 

kiat of Girwar Singh and Sheodayal Singh, 
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our ancestors, and of Ummothur Zohura 
consists of the thakbust paper and the 
ddkhil kh anj proceedings ” 

Upon this evidence the Subordinate 
Judge came to the conclusion that the 
claim put forward by the Defendants was 
illusory He considered the entiy in the 
thakbast Lhasra as having been made in 
fraud of the owner , and that the with- 
holding of the rent, under circumstances 
which lie detailed, did not create an estop- 
pel or destroy the relationship ot landlord 
and tenant. 

The Distuet Judge, as already stated, 
substantially came to the same conclu- 
sion. 

The Judges of the High Court seem to 
have misunderstood the position One 
learned Judge considers the Defendants’ 
claim to be one of joint proprietorship with 
Uniat uz Zohra He savs as follows — 

u In the present case what is the evidence 
of fraud The learned Subordinate Judge, 
m our opinion, has given no reason what- 
soever upon which fraud can be established 
He suspects fraud dn the ground that there 
is, inconsistency between the papers of 1839 
and 1842 As a matter of fact. we do not 
think theie was any inconsistency, because 
it is quite possible that Grrwar and Sheo- 
dayal were both proprietors or claiming to 
be proprietors, and that one or the other 
of them was holding as tenant The fact 
that Sheodayal was shown in 1839 as tenant 
of a plot would not m itself prove that the 
entry of 1842 showing them proprietors 
of that land was fraudulent. Again, what 
is the evidence of fraud by tire Patwari 
Sheodayal, Girw&r and the thikadar 
There is no finding, nor is tlfere any evi- 
dence that m 1842 either Sheodayal or 
Girwar were the servants of the thtkadat 
There is no finding that there was any sort 
of conspiracy between the fhikaden , the 
Patwari, Girdar and Sheodayal In these 
circumstances, to record a finding of fraud 
is, m our opinion, merely to proceed on 
suspicion, and if that is so, the finding is 
liable to be challenged, in second appeal’' 


Their Lordships regret to observe that 
they do not follow the reasoning upon 
w hich this conclusion is based The other 
learned Judge proceeds upon certain as- 
sumptions for which there does not ap- 
pear to be any warrant on the record. He 
states — 

“ There is nothing to show that prior to 
J838 there was any relationship. of landlord 
and tenant between the piedecessors of the 
Plaintiffs and those of the Defendants and 
that the lands were rent-paving at all* On 
/the other hand, no leveinu was paid for 
these lands to Government before the re- 
sumption of the lands in 1838, as the persons 
m possession of the lands claimed to hold 
thorn as levenue-free lands Presumably 
the Defendants’ ancestors held the lands 
in suit without payment of any rent or 
le venue ” 

How ho comes to draw the conclusion 
that ‘"presumably the Defendants’ ances- 
tors held the Panels without payment of 
rent or revenue” is difficult to under- 

st and 

Mr Justice Mu lhck says — 

‘‘From the Glossary, published by the 
Settlement Authorities, we are satisfied that 
the meaning of the word is that the Defen- 
dants are rent-free tenure-holders by 
arrangement with the Maliks It denotes 
that the lands belong to an estate which 
was resumed under the Regulation II of 
1819 and m which there were persons in 
possession who, although not taking settle* 
menfc from the Collector, received by pri- 
vate airangement with the settlement 
holder some lands in recognition of their 
former proprietary rights either on the foot- 
ing of a tent-free tenure or on a promise 
to pay the proportionate Government re- 
venue ” 

The Glossary itself shows that the 
mahkanadan right could only come into 
existence by arrangement. Their Lord- 
ships can find no trace of evidence of any 
arrangement of the character assujned by 
the learned Judge#. 
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With regard to the claim by adverse pos- 
session, as already observed, the mahal 
had all along been held in thika ; the 
lessee collected the rents and paid a fixed 
sum to the proprietor. If the tlnkadar 
failed to collect the rent from any indivi- 
dual tenant it would not create advcisu 
possession against the propnetor. 

Again, mere non-payment of rent or dis- 
continuance of payment of rent has not, 
by itself, been held in India to create ad- 
verse possession The identical question 
came for decision before 1 he Calcutta High 
Court m the case of Prasawia Kumar 
Mookcrjee v. Srikanta It out (2), where 
Mr. Justice Mookerjee affiimed the pro- 
position in clear terms 

On the whole , their Lordships aio of 
opinion that the view taken l>v the High 
Court is erroneous, that their decrees m 
tlie several appeals should he discharged, 
and that the decieesot the Difctuct Judge 
should be restored The Appellants will 
be entitled to then costs ol these appeaK 
aud in the High Court, and then Lord- 
ships will humbly advise His Majesty 
accordingly. • 

Solicitors * Messrs \V . Ik. Box d Co 
for the Appellants. 

Solicitors: Messrs. Watkms d Hun- 
ter for the Respondents. 

G*. D. M. 

(8» T. L. R. 40 Cal. 173 : s. 0. 17 C. W. N. U7 
(1912). 
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J UR1SDICTION 

No. 106 of 1922, 

Ifannn.. J. Bbowak.dab B.h- 

Bui». J. ao “ m 

1923 *■ 

Harsokhdas Balkis- 

2*. April 

1 r ii plan a a 


Interest oi> award a fur date of award, if may be 
allowed by wbitrators — Ex p>rto award, when may 
be set aside by Cou/ 1, on the ground that no special 
notice of intention to proceed ex part 1 , if party 
failed to appear, given — Picjudice. 

Then (v no inflexible rule of law that 
arbit tutors have no authority to allow in- 
terest on the amount awarded after the 
date of the award. 

ftKWJM THAI N YRSUtH V TATA HONK, 
JjT1> U) dissented from. 

Uttuk’H ynd HaijKibvm r. Mahmoud 
Jkyy y Mymooii ( r >) nf erred lo. 

I\ hi, ^foRi’UKTr (ft ) distinguished 

1\ mi Uyix.hr (7) refetred lo 


Tin i a tin re of the mbit tutors lo give 
special not tee to a parti / that they intend- 
ed to ptoeeetl ex parte if he did not ap- 
pear, is no (pound for setting aside the 
award wluJi they made in his absence 
where it appears that he would not have 
appeared m spite of such warning — the 
true test of the validity of such ex parte 
awards being whether the party complain- 
ing was prejudiced by the omission of the 
arbitrators to serve special notice on him. 
Udaichand v Debibux (3) referred to 
This Yias an appeal preferred on the 
' 7th August 1^22 against the judgment of 
Mr Justice Buckland, dated the 18th 
July 1922. 

( 3, X. L. R 47 Cal. (Mil ,18*0*. 

14, 27 0. w V 4tU(lfl31< 

(51 23 O. W. N 704 

( 6| 2 I) A L %7i 09 R B. S68i 14 L. J. Q. 

B. 269 0815). 

(7) 3 B. A A 681 i 81 R. B. 466 (1818,. 

118 
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Bhowanidas Ramgobind v HarsueWar 

The facts of the case wil] appear from 
the judgment. 

Mr. B. L. Milter and Mr. M. N. Basu 
for the Appellant 

Sir Binod Milter and M r II. G Mazum- 
dnr for the Respondent 

The Judgment of the Court was as 
follows : — 

This is an appeal by the Plaintiffs from 
the judgment of Mr Justice Bn ckl and in 
a suit to set aside an arbitration award 
made by the tribunal of the Bengal Cham- 
ber of Commerce 

The contract contained an arbitration 
clause in the following terms — “ Any dis- 
putes to be settled by arbitration lin'd pi 
the rules of the Bengal Chamber of Com- 
merce, or at the option of the sellers b\ 
the arbitration of two Euiopcan Hugai 
Importers ot Calcutta, one to Ire appointed 
by the sellers and one bv the buyers, with 
power to appoint a» European Merelnni 
re Cmpire The decision ol the Chamber, 
\\ lutrators or Umpire shall be final and 
binding on both pintles, either of whom 
may make the same a lule or oidet of 
Court. If the buyers shall tail to join in 
such arbitration or to appoint an arbitra- 
tor within three da\s after being required 
to do so, the arbitration may at the option 
of the sellers, proceed ci parte , and the 
award thereon shall be binding on the 
buyers, and the sellers may make the same 
a rule or order of the Court. M 

f)n the 1st September 1920, the buyers 
made a reference to the Chamber There- 
upon correspondence i olio wed. On the 
4th October 1920, the Registrar of the 
Chamber intimated to the selleis that the 
reference had been received and requested 
them to send their papers on or before the 
12th October, failing which arbitration 
would be proceeded with in their absence. 
On the same date the sellers stated that 
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they wanted time for a fortnight after 
which they would be able to send their 
statement and papers. On the 12th Octo- 
ber, the Registrar sent an intimation that 
unless the statement and the papers w r ere 
received, on or before the 00th October, 
the arbitration would be proceeded with 
ex parte . It w r as also intimated that no 
further extension would be granted under 
any circumstances whatever On the 
13th October, lime was extended till the 
11th November 1920 There w t As later a 
further extension* till the 10th December 
1920. It does not appear that the selleis 
took any steps whatever to iom m the re- 
ference and to assist the arbitrators On 
the other hand, on the 13th December 
1920, they intimated that they would not 
submit to the junsdiction ol the tiibuual 
of arbhiators, as the tribunal could not 
possibh have any pn lsdict ion ovm the 
matter The le.Milt was that the aibitia* 

t 

tors pioeeeded <* / pctl(\ and on the 23ul 
December 1920, an aw aid was made 
The sellers thereupon instituted the pre- 
sent suit to have the award set aside, on 
the ground amongst others, that it had 
been made without iiiMsdiction Mr Jus- 
tice Buckland o\emiled this contention, 
investigated the other objections against 
the award, and dismissed the suit in view 
of the tenns of cl 17 ol the conti act We 
agree with Mr Justice Buckland that the 
sellers had the option to make a reference 
to the arbitration of two European Hugar 
rmportoiH of Calcutta, but they never 
exeiciscd that right Consequently, the 
objection to arbitration by the Bengal 
Chamber of Commerce is futile and the 
award must be regarded as made with 
jurisdiction In these circumstances, the 
contention of the Appellant has been limit- 
ed to two grounds, namely, first, that the 
aw ard should be set aside as proper notices 
were not given,' and, secondly, that the 
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arbitrators had no authority to allow in- 
terest alter the date of the award 

As regards the first point it need not be 
disputed that arbitrators should give notice 
of their intention to proceed ri parte if 
one of the parties should not appear , 
Crompton v. Mohan Lai (l), Suhhamal 
\\ Barbulal (2) and Udawhand v Debibux 
(3) But it is plain that tho complainant 
has not been prejudiced in any manner by 
the failure of the aibitiators to give such 
notice, as was stated in Udaiohand v 
Debibux (3), the l me test is, has the com- 
plainant who has taken exception to the 
validity oi the aw aid, been, m lad, pie- 
puheed by the omission ol the arbitrators 
1o serve the special notice on lnm^ If it 
is established that notwithstanding such 
warning, he would not have appealed 
beioio t lie aibitiatois, he lias really no 
grievance* and cannot invite the Court to 
set aside the awiyrd on the ground of the 
alleged delect in pioceduie In the pie- 
sent case, there can be no doubt that the 
Appellants had no intention to appear 
before the arbitiatois Indeed, up to the 
13th December, they had taken no 'steps 
whatever to appear befoie the aibitiators 
They might, on that date, have formulated 
their objections to the jurisdiction of the 
arbitrators and, under protest, filed then 
statements. This course they did not 
adopt, and we agree with Mr. Juslice 
Buckland that the Appellants have not 
been prejudiced by the course taken by the 
arbitrators. 

As regards the second point, reference 
has been made to the decision of Mr. 
Justidfe Greaves in the case of Sewdutrai 
Narsaria v. Tata Sons , Ltd . (,4) as an 
authority for the proposition that the arbi- 


trators exceeded their authority when 
they allowed inteiest aftei the date of the 
award If Mi Justice (heaves intended 
to lay this down as an inflexible rule of 
law, we aie not jnejuted to follow his 
ruling On the other hand, we find that 
m U It amelia nd Salujram v Mali mood 
Jewa Mamooji (5) inteiest was allowed as 
has been done b\ the aibitiatois m this 
ease Tho decision m In re Morphctt 
(6) proceeded upon its special facts, and 
hi re Ihuhjn (7), shows that the arbitra- 
tors have Jiithonty to make r decree for 
such damages as might ha\e been assessed 
by the Court, see also Edwards v (J. IT. 
lly. Co (H), Sheri y v Ohc (fi) and Bcahan 
v. Wolfe tlO) In the ease befoie us, 
there is no conUoveisy that it the matter 
in dispute* went to trial, the Comt would 
in ordinal \ course have allowed inbuest 
as lias been aw r uided by tin* aibitiatois 
The second point, tails equally with the 
first. • 

The lesult is that tho judgment ot Mr. 
Justice Buckland is aftumed and this ap- 
peal dismissed wo til costs 

Messrs Pmjli tC Co , Solicitors for the 
Appellant 

Mr vs is I! A Basil d Co , Solicitors 

for the Kesjiondent. 

P. K C. 

(51 2.1 0. W N. 704 (19191 

l6) 2 1). A, L, 967, 69 R R. 8H8 , H L, J. (,J. 

)}. 259 (1845'. 

(7) 2 11 A A. 691 , 21 R. R 455 (18I1C. 
l8) II 0 B. 58S (1S5 Ij. 

(9) 3 Don. 349, 1 U. A W. 119 (1885). 

• (10) [1832>1 Al. A Na. 233. 


(1) 1. L. R. 41 Cal. 313 (1918). 

(2) I. L. R. 42 All. 625 (1920). 
(8) I. L. R. 47 Cal. 951119201. 
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[CIVIL APPELLATE JURISDICTION.) * 
Appeals from Appellate Decrees 
N os. 992 and 1022 of 1920. 

I Bash Behari Guha, 
Hiohardson, J. Piincipal Defendant, 

Suhrawardy, J. Appellant, 

1922, t>. 

Heard, I, June. Dwarka Nath 

Judgment, 10, July. | Bandopadhya, Plain- 
tiff, Respondent. 

Bengal Tenancy Act (VIII of 1885), sec. 115, 
scope and effect of— Sec. 115, if excludes presump- 
tion unde/ sec 60 as to fixity of rent in suppoit of 
entry in the record-of-nghts— Presumption as to 
grounds on which an entry has been made. 

An entry in a finally published record- 
of-rights described a certain holding as a 
holding at a fixed rent (kaim karaba) 
The landlord sued fur recovery of its pos 
session from the heirs of the purchaser of 
the interest of the original tenant. The 
lower Appellate Court held that to mahi 
the holding transferable the tenant would 
have to prose uniformity of rent since the 
Permanent Settlement , as the presump- 
tion under set. 6t) of the Bengal Tenancy 
Act would not be available to him under 
see. lJh in consequence of the. framing oj 
the record-of-nghts 

Held —That sec Jib of the Bengal Ten- 
ancy Act does not c ethnic cadence of ««»-, 
form payment of rent for the statutory 
period in support of an entry of fixity of 
rent in the rccord-of-rights, such entry 
being presumably based on the evidence 
of such uniform payment. The tenant , if 
denied liberty to prove this, would be de- 
prived of the presumption under sec. DO, 
not only * * after ” the partttulars under sec . 
102 rb> of the Act ha i e been recorded „ bul 
also in respect of the period prior to its 
publication. 

PR1THICHAND LAL CHOUDHLRV V. liASA- 

kvt Ali (1), Secretary of State v. Kaji- 

(1) 1. L. R. 37 Crt'. 30 . #, e. 13 C. W. N. 

1149 IF. 0)0009). 
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ai UDDy (2) and Harihar Pkrsad Bajpai v. 
Ajub Misir ( 3) distinguished. 

This was an appeal preferred on the 
-6th April 19‘20 against a decree of the 
Additional Subordinate Judge of Zillah 
Buckei gunge (Balm Jatindra Ch. Lahin), 
dated the 19th January 19'20, revexsing a 
deciee of the Munsif, 1st Court at Baiisal 
(Babu Satish Ch. Basu), dated the 35th 
January 19J9. 

The facts ot the case aie briefly as fol- 
lows — Plaintiff-Respondent brought the 
suit out of which this appeal artise to re- 
cover possession ' of certain plots of land 
lioin the successors of the purchaser at a 
sale in execution of a money decree against 
the original tenant Nasaruddi The trial 
Court dismissed the suit in toto. On ap- 
peal, the Subordinate Judge, differing 
from the Munsif, held that the Plaintiff 
was entitled to actual possession of a cer- 
tain share The question whether the 
Plaintiff w*as entitled to actual possession 
of anv part turned on the transferability 
or otherwise of the holding in the hands 
ot the original tenant Nasaruddi. The 
entry in the settlement record-of-rights 
was*that the holding was a kaim karsha 
holding, i.c., a holding at a fixed rent. 
The Munsif held that the holding was 
transferable. The Subordinate Judge 
held that in order that the incident of 
transferability might attach to the hold- 
ing, the tenant would have to prove uni- 
formity of rent since the Permanent 
Settlement and the presumption of Bee. 
50 of the Bengal Tenancy Act would not 
be available to him under sec. 116, in con- 
sequence of the framing of the record-of- 
rights. He accordingly held that the 
holding was non-transferable, and there- 
fore the Plaintiff was entitled to recover 
possession of a part of the holding accord- 
ing to his Bhare. The tenant thereupon 

OS I. b. R. 2« Cal. mi (1889). 

(3. 1. h. R.Ss CbI, 930 (1918), 
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preferred the present second appeal to the 
High Court. ' 

Babus Mohendra Nath Boy and Stsir 
Kumar Ghosal for the Appellant in 
Appeal No. 1022 

Babus Baranasibasi Mukherjee , Sibram 
Mukherjee and Bira j Mohan Majumdar 
for the Respondent in Appeal No 1 022 
Babus Baranasibasi Mukherjee and 
Sibram Mukherjee for the Appellant in 
Appeal No. 992 

Babus Mohendra Nafy Roy and Jlamen- 
dra Mohan Mazumdar for the Respondent 
in Appeal No. 992 

The Judgment of the Court was ns 
follows : — 

S A No J022 of 1920 
Richardson, J — This is a second ap- 
peal piefeircd bv the Defendant No. I 
The suit was brought bv tluj Plaintiff to 
recovei possession of certain plots of land 
to the extent ot his share in a certain 
taluk and to the extent of the sliaie to 
which he claimed title as purchaser in 
1910 of tlie, holding comprising those plots 
at a sale in execution of a decree foi arrears 
of rent obtained by him against the De- 
fendants Nos. 5 and 0 as raiyats 

The Plaintiff’s share m the taluk as 
talukdar and mu as ijaradar amounts to 10 
as. 5 gandas. The share he claimed, of 
the razyati holding was 9 annas 15 gandas 
His claim is thus stated by the learned 
Munsif : “The Plaintiff prays for eject- 
ment of the principal Dtefendants from 
the 10i annas share or in the alternative 
for ejectment from | anna share corres- 
ponding to his subsequently acquired 
share in the taluk , and for a declaration 
of his right to receive from the principal 
Defendants the rents which Defendants 
Nos. 5 and 6 agreed to pay m respect of 
9| annas share, and als<j prays for mesne 
profits,” The description of the J anna 


share as corresponding to a subsequently 
acquired share in the taluk is apparently 
due to a misapprehension The half-anna 
share is the difference between the taluk- 
dan share of 10 annas 5 gandas and the 
raiyati share of 9 annas 15 gandas (see 
prayer kha of the plaint). 

The ongirml tenant of the holding was 
one Nasaruddi Akan wdiose rights were 
purchased in 1904 bv the Defendant 
No l’s mother at a sale in execution of 
a money decree against him. 

The trial Domt dismissed the suit in 
toto. 

Tn appeal the learned Subordinate 
Judge affirmed the dismissal as regards 
the share ot the raivati holding in the 
view that the dealings of the Plaintiff with 
the Defendants Nos 5 and 0 were collu- 
sive and not binding on t lie Defendant 
No 1 That finally disposes of the claim 
to the uayati share jvith which we are no 
longer concerned. 

As regards the taluhdari share, the 
learned Subordinate Judge, differing trom 
the Munsit, held that the Plaintiff was 
entitled to actual possession of the half- 
anna sliaie referred to by the Munsif. 

The question of the extent to which the 
Plaintiff is entitled to actual possession, if 
at all, is the subject of Appeal No. 992, 
prefened by him, 

The question whether he is entitled to 
actual jxissession of any part ib the sub- 
ject of the present Appeal (No. 1022) and 
turns on the transferability or otherwise 
*of the holding* m the hands of the original 
tenant Nasaruddi. The Munsif found 
that it w r as transferable, the Suboidmate 
Judge that it was not transferable. At 
first sight the question would seem to be 
one of fact but a point of some importance 
arises on the construction of sec. 115 of 
the Bengal Tenancy Act. 

The learned Subordinate Judge states 
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hie opinion as follows . — “ The learned 
Munsxf did not decide whether the ten- 
ancy was a tenure or a holding but found 
that it was transferable' Hfe based his 
finding mainly on the record-of-rights 
which described the tenancy as a kaim 
karsha permanent tenure, the various in- 
stances of transfers from time to time, 
the piesumption of fixity of rent to be de- 
uved from uniform payment of rent since 
1282 B. 8., and the recitals contained m 
a mortgage-bond executed m favour ot the 
Plaintiff '6 brother. A quite contrary stale 
of things was found m several other docu- 
ments with which Nasaruddi was con- 
cerned as also in a road-cess return, but 
the learned Munsd did not consider them 
as leading to anv definite conclusion 
Though he consideied it possible that the 
tenancy was originally a mere karsha hold- 
ing not transferable without a custom, ho 
came to the conclusion that the assextion 
of a superior right and the fixity of rent 
for piactical pui poses due to uniform pa\- 
ment since 1282, invested it wilh the in- 
cident of transferability. J. regret 1 am 
unable to accept his conclusions. If a 
holding be a non-transferable occupancy 
tenancy in its origin, the mere omission 
on the part of the landlord to enhance the 
rent within a certain period may in some 
cases disentitle him to claim any enhance- 
ment at any subsequent time but that 
does not convert the ordinary status to 
that of a raiyat at fixed rates as defined 
m sec. 5 of the Bengal Tenancy Act. 
The tenancy m question was never held 
at any rent fixed in perpetuity and conse- 
quently the incident of transferability does 
not attach to it. Moreover, it is not 
known if for practical purposes, even :i$ 
observed by the Court below, the rent ot 
Us. 25 is not liable to be enhanced. If 
the landlords were now to institute an 
enhancement suit, the tenants in order to 


avoid enhancement would have to prove 
uniformity of rent since the Permanent 
Settlement- The presumption of sec 50 
of the Bengal Tenancy Act will not be 
available to them under sec. J 1 5, Bengal 
Tenancy Act, m consequence of the 
lrammg of the record -of -lights/’ 

The difficult v is created partly by the 
statement that when under tin' piovisioris 
of sec 50 of the Bengal Tenancy Act, an 
occupancy hold mg is piesumed to have 
been held at a uuifonn rent from the time 
of the Permanent Settlement, the status 
of the fenant may still differ from that of 
a laiyaf holding at a liv'd unit, lad moie 
especially bv the opinion expressed in the 
learned Subordinate Judge’s last sentence 

The entry m the lecord-of-nghts, to 
which a presumption of conertness 
attaches under sec lObB of the Bengal 
Tenancy Act, descnbes the holding as a 
kaim kunha peuuaneit tenme. The 
term kaim karsha is explained by the 
learned Munsif “The word karsha," 
lie says, “ literally means a cultivating in- 
terest and the teiin 1 Kaim karsha ’ 
would mean only a permanent or fixed. 
karsha , i e , m its literal meaning it would 
be only a holding at a fixed lent ” He 
goes on to remark that at tho present day 
an occupancy holding at a fixed rent is in 
many cases not easily distinguishable from 
a tenure. 

The result of the learned Subordinate 
Judge’s view is this The entry in the 
lecord-of -lights imports at least fixity of 
rent. Assume that the holding is not a 
tenure but a raiyati holding. Before the 
record-of-nghts was prepared it was a 
holding to which see. 50 of the Act would 
have been applicable if uniformity of rent 
for twenty years could be proved. It may 
well be that the description “ kaim 
karsha " was adopted for the very reason 
that the facts raised the statutory pre~ 
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sumption We have it from another part 
of the learned Munsif’s judgment that 
before the record-of -rights was finally pub- 
lished, the Plaintiff unsuccessfully attempt- 
ed to get rid of the word “ harm " by 
means of an objection lodged under sec. 
103A After the publication of the record 
no attempt seems to have been made by 
him to dispute the accmacv of the descup- 
tiori under see 100. 

Nevertheless, in the opinion of the 
learned Subordinate Judge, if the coirect- 
ness of the record is now disputed, sec. 115 
of the Act precludes anv relVionce to sec 
50 and the tenant must do the best lie can 
without assistance from that section 
Such a result would appear to be absurd 
and unjust but if that is the law we must 
of course accept it. 

In the aigument before ns, 1 chance was 
placed tor the Plaintiff on the, decision of 
the Pull Hcnch 1 P 1 Pniliu hand Lai Chou- 
dharij \ Basanit i // i\) Thu present 

point, lumevei , did not come before the 

u 11 Bench for decision 

See 115 enacts that “whan the parti- 
eulais mentioned m sec 102, cl (b) have 
been lecoided undei tins ehaptei in res- 
pect of any tenancy, the piesumptnon 
under see. 50 shall not thereafter apply to 
that, tenancy “ The word “ thereafter ” 
points to the period after the paiticulars 
mentioned June been leeoided, but the 
question wliether the recording of the 
particulars ended with the filial publication 
of the record oi with the fiuthai proceed- 
ings which might be taken under sec. 105 
or sec. 106 had given use to some differ- 
ence of opinion. All that the Full Bench 
decided was that m proceedings under 
sec. 105 of the Act (to which sec. 105A 
must now be added) for the settlement of 

(1) I, L. B. 87 Cal. 80 t j. 0. 13 0. W. H. 

1148 [V. B.) (1809)4 


a fair rent, the tenant was entitled to the 
benefit of the presumption under sec. 60. 

It is true that towards the close of the 
judgment of the majority of the Full 
Bench, some obseivations were made dis- 
senting from the view taken m Secretary 
of Slate v Kapmuddi (2) that a tenant 
whose rent had been entered m a record- 
of -rights as liable to enhancement might 
claim the benefit of see 50 m a suit insti- 
tuted by him under sec J 11 to contest the 
collect ness of the ontiy “ There can be 
no doubt,’ said the learned Judges, ‘‘that 
a suit oi the nature biouglit there would 
lie as being within the contemplation of 
sec. Ill, but alter the U limit had omitted 
to appeal io the special Judge or to take 
pioceedings undei sec. 100 he could not 
be heard to complain that lie had been 
deprived of a cherished light, when his 
claim t oi the benefit of the piesumption 
undei sec 50 was confronted by the pro- 
visions of sec 115 

So too ui Hanhar Persad Bajpai v. 
\jub Misn (Jj, the tenants having been 
lecoided as occupancy laiyats and not aR 
raiyats holding at fixed rents it was held 
that in a subsequent suit brought by the 
landiotd in the Civil Court to enhance 
‘tlieir lent they were not entitled to fall 
back on l lie presumption under sec 50. 

But the piesent case is very different. 
Here the holding was recorded as a hold- 
ing at a fixed rent. It was the landlord 
who took no steps under sec 105 or sec. 
100 to challenge the correctness of this 
entry but now pndeavouis to go behind it. 
It will ceitainly go far to deprive the ten- 
ant of a cherished right, if in such a case 
as the present, ho is told that he cannot 
support the entry by reference to the very 
presumption in virtue of which the entry 
may have been made. 

I. L. R. 26 Cal. 017 (1899), 

(31 I, L. R, 45 Gal, 980 (1918), 
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In my opinion we are not obliged to 
construe sec. 115 in the way contended 
for. The rent having been entered as a 
fixed rent, the tenant is not “ thereafter ” 
applying the presumption under sec. 50 
when he seeks to establish that the entry 
was founded on the presumption. In 
such a case the hypothesis is that the pie- 
sumption has already been applied and all 
that the tenant asks is liberty to mippoil 
and defend the entry on the grounds or 
winch it was made, ft that liberty is de- 
nied him lie will be deprived of the benefit 
of the presumption not only “ thereafter 
hut also in 1 aspect of the period pnor to 
tire publication of the iccord He wilM><‘ 
sadly cup pled m his defence* and in tin* 
result he will be doubly deprived first of 
the benefit of the presumption under see 
50 and then of the benefit of presumption 
under sec 115 

On the other hand, where the rent i> en- 
tered as variable m a record made and 
completed uwW Chap X, the raiyat do j s 
“ thereafter ** apply the presumption if 
he seeks aid from it bv wav of attack in 
a suit under sec 111 or by wav of defence 
in a suit bv the landlord for enhancement 
of rent. 

It may be said that the Revenue Officer 
leaves no record of his reasons for making 
any particular entry. But m such a case 
as the present, where the terms of th v 
tenancy have to be gathered not from a 
written instrument but from the conduct 
ot the parties, it is difficult to suppose that 
the Revenue Officer wa*s not guided At 
any rate m part by the provisions of sec 
50. In any case I should be of opinion 
that an entry should be taken to have been 
made on all the grounds on Which it might 
have been made. 

The whole reasoning of the learned Sub- 
ordinate Judge is coloured by hie view as 
to the effect of sec, 116. He refer® himself 


without question or dissent to the uni- 
form payment of rent since 1282 B. S. M 
found by the Munsif . He laid some stress 
on a cess return in which this holding is 
entered under the general head of raiyati 
holdings. An examination of tho return, 
however, shows that it makes no distinc- 
tion between raivati holdings at fixed 
lates and other raiyati holdings He ap- 
pears to suggest, as T have already indi- 
cated, that even if the presumption under 
see 50 was applicable when the record- 
of -rights was under preparation, the ten- 
ant would not become by foice of the pre- 
sumption a raivat at a fixed rent, a view 
from which I disagree. His conclusions 
that “the tenancy m question was never 
held at any rent fixed in peipetuity and 
consequently the incident of transfer- 
ability docs not attach to it,” and his later 
findings “that the entry of Kami knrsha 
as made in the jccord-pf-nghts was not 
correct and that the presumption in its 
hi \ out is sufficiently rebutted," are all 
due to (he fact that he misapplied the law 
to the facts with which he had to deal. 

I have no doubt that if the learned Sub- 

m 

ordinate dudge had not misdirected him- 
self m law, he would have come to the 
same conclusion as the learned Munsif, 

In tho result therefore I would set 
aside the judgment and decree of the Sub- 
ordinate Judge and restore the decree of 
the Munsif dismissing the suit in Ur en- 
tirety The Defendant No. 1 is entitled 
to his costs of this Court and of the lower 
Appellate* Court. 

S. A. No. 1022 of 1920. 

Suhrawardv, J. — 1 agree. As T read 
sec. 115, Bengal Tenancy Act, it provides 
against clashing of presumptions. It will 
not permit the presumption under sec. 50 
of the Act to override that raised from the 
record of the particulars under Chap. X. 
The marginal note against the section 
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lends support to this view. It will not be 
reasonable to suppose that the legislature 
intended by enacting sec 115 to preclude 
evidence of uniform payment of rent for 
the statutory period m support of the 
entry of fixity of rent in the record-of- 
nghts where such entry is presumably 
based* on the evidence of such uniform 
payment. It will be shutting out a very 
\al liable piece of evidence in favour of a 
comparatively weak one II the tenant 
succeeds m pro\mg uniform pa\ merit of 
lent fiom the tune of Pei n union t Settle- 
ment, the rent shall not be liable to be in- 
creased whereas the presumption ot* the 
correctness of an entry m the recoid-of- 
uglits though based on such uniform pay- 
ment is only a rebuttable one 

I fully concur in the reasonings adopted 
by my learned brother and the conclusion 
at which lie has arrived 

Appeal No 992 * 

In mow oi the judgment which we have 
deliveud in Appeal No 1022, this appeal 
No 9-22 must he dismissed In i hi- ' ase 
we make no older as to costs. 

J N„R I p peal deriv'd. 


GIVI,. APffiuLATE JURISDICTION. 

A ppevl from Appellate IXokkk 
No. lbOt of 1920 . 

( s . 0. Gbosk, J. ^ Abedunnissa BiSi 
Panton, J. , _ 


and ors., Plaintiffs, 
Heard, ’ Appellant., 

V • 

23, November. , K 

’ IstJF Ali Kuan, 

T * Defendant No. 1, 

Judgment, D , t 

2 1, B-abraary. R«P»nde n t. 

Limitation Act (IX of 1908), tick, /, Arts, 62, 
120, 128— Succession certificate tahyn out by one 
heir — Suit by other heirs to recovm r shares of moneys 
collected by former — Limitation— Suit whether for 
accounts, 

A suit by some of the hArs of a deceased 


person to realise their share of moneys 
collected by another heir on the strength 
of a succession certificate taken out by the 
latter is governed by Art . 62 and not by 
Art, 120 or Art. 123 of the Limitation Act. 

Abdul Guaffar v. Nur Jahan (1) re- 
lied on , 

This was an appeal preferred on the 
12th July 1920 against a decree of the 
District Judge of liooghly (S. ( 2 . Mallik, 
Esq ), dated the 61 h April 1920, reversing 
a decree of the Subordinate Judge of that 
District 03abu Kedar Nath Clraudhuri), 
dated the 31st July 1917 

The tacts of the case will appeal fiom 
the* judgment. 

Dr. Sarat Gh Basah and Babu Prahas 
Ghundtr Pakraslu and Mr A. K. Fuzlul 
Hug for the Appellants. 

Babu Sarat Gh. Roy Chaudhury and 
Mr 1 S M 1 kram for the Respondent. 

The J 1 iXiiinxT oF*rm< ( 01 in was as 
follows 

The lads which ha\e given use to this 
appeal, shoitly stated, aie as follows — 
One A/jnatullali Khan carried on business 
as a halt ei in Calcutta On the death of 
Azmatullah the Deiendant No I, w r ho is 
•a son of the deceased by his wile, the De- 
fendant No 4, obtained a certificate under 
the Succession Certificate Act for the 
collection ot debts due to the estate 
of the deceased. It is alleged on 
behalf of the Plaintiffs, who are the sons 
of the deceased by his wife, the Plaintiff 
No. 4, and also by the latter that the De- 
fendant No 1 realised all the debts due 
to the estate of the deceased but has not 
accounted for the moneys so realised and 
has not paid to the Plaintiffs their share 
of the same. The Plaintiffs therefore 
prayed lor an account of these moneys and 
for recovery of their share thereof, it 
ID UR, 37 AIL 431 (1H5I. 

119 
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being alleged that the Plaintiffs are en- 
titled to a nine annas share in the said 
moneys. The Defendants alleged that 
accounts had already been rendered to 
tho Plaintiffs once in 1313 B. S. and 
again m 1316 and that as the Plaintiffs 
had themselves realised some of the debts 
due to Azmatullah and had already got 
more than what w r ns due to them, there 
was nothing duo to tho Plaintiffs by the 
Defendant No 1 It was also alleged 
that m any event the suit was barred by 
limitation 

The Subordinate Judge who tried the 
ease in the first instance held that -the 
shafre of Ihe Plaintiffs was annas nine 
as claimed by them and that the Plain- 
tiffs had not realised anything and that 
the Defendant No 1 had not rendered 
anv accounts He also found that the 
suit had been instituted within time and 
accordingly oidere/l the taking of a< - 
counts On appeal, the lower Appellate 
( hurt found that the share of the Plain- 
tiffs was only eight annas and nof anna* 
nine as claimed by them. Tt was fa- 
ther found that tlieie had been no sub- 
mission of accounts to the Plaintiffs as 
alleged by the Defendant No 1. On the 
question of limitation, the lower Appel- 
late Court held that Art 62 of the second 
schedule of the Limitation Act applied to 
the facts of the present case and not Art. 
120 and in that view of the matter held 
that the suit was barred by limitation 

The Plaintiffs have appealed against 
the judgment of the ^ower Appellate 
Court and on their behalf it has been con- 
tended that the suit was not barred bv 
limitation. Under Art. 62 of the Limi- 
tation Act a Plaintiff in a suit for money 
payable by the Defendant to the Plain- 
tiff* for money received by the Defendant 
for the Plaintiff’s use has a! period of 
three years from the date when the 


money is received to institute a suit for 
the same. In the present case the lower 
Appellate Court found that the moneys 
in question were last collected by the De- 
fendant No. 1 in December 1909 and that 
inasmuch as the present suit was not in- 
stituted till the 29th July 1916, it was 
contended on behalf of the Appellants that 
Art 62 is the proper article applicable to 
the facts of this case It is, however, con- 
tended on behalf of the Appellants that 
inasmuch as the present suit w r as one for 
accounts, the Plaintiffs had six yeais’ 
time under Art 120 to institute then 
suit' and that tunc ran against the Plain- 
tiffs from tlie date when there was a defi- 
nite refusal on the part of the Defendant 
No. 1 to lender accounts Under Art. 
120 time inns from the date when the 
right to sue aeeiues and as pointed out 
by the lo\yei Appellate Court, if m a suit 
for accounts, time is \Vinde to inn from 
the date when the Defendant refuses to 
comply wh th die Plam'tifi’t demand foi 
accounts, there would piectioallv be no 
limitation in a suit lor accounts, for the 
Plaintiff in such a case Inay cltoose to 
wait as long as lie likes and all that he 
would have to do to save liuutation even 
under Ait 120 is to send a letter of de- 
mand to the Defendant and to institute a 
suit within six years of the refusal 
thereof. From the dates mentioned 
above, it would clearly appear that if the 
Plaintiffs* suit were held to be governed 
by Art Q2, it was out of time, and even 
if Ait. 120 were made applicable, it was 
still out of time. Tt was next contended 
on behalf of the Plaintiffs, as \*as also 
contended in the Court below, that the 
suit was really one under Art. 123 of the 
Limitation Aot, it being one for a dis- 
tributive share of the property of an 4n- 
testate. The *debts in question were 
collected by the Defendant No, 1 by 
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virtue of the certificate under the Succes- 
sion Certificate Act and the Defendant 
No. 1 could not be described to be a per- 
son, who either as an executor or an ad- 
ministrator represented the estate of the 
deceased, and he was not under any obli- 
gation to distribute the shares in the pro- 
perty qf the deceased to those entitled to 
them. Tn our opinion, therefore, Aits. 
123 and 120 had no application to the 
facts of the present case AVe think tins 
case is Covered hy the decision ot the 
Allahabad High Couit in the case oi Abdul 
Chaff ar v. Nur Jahan (1) and that Art. 
02 applied to it The it suit, theivlqio, 
is that vie agree with the view taken bv 
the learned Diet net Judge on the (pies 
turn ot limitation and that this appeal 
fails and must be dismissed with costs 
N. G 

[CIVIL APPELLEE JURISDICTION ] 
APPEAL FROM APPELLATE DECREE, 

No. 156 of 1920 

Greaves, J. 

B. B. Ghosh, J. 

Heard, 27 and 
28, Fobruary. 

J udgment, 

2tf, February. 

Hindu law— One member mortgaging joint family* 
property on representation of his competence , if can 
afterwards invoke the title of another member in 
order to defeat the mortgagee ot his representatives 
— Estoppel— Bhare of another member subsequently 
inherited by said mortgagor if bound by the mort- 
gage— Burden of proof as to knowledge of true 
facts , whether' an mortgagor or mortgagee— Assignee 
with notice from person without notice , position of 

Two members of a joint Hindu family, 
for family necessities, mortgaged some of 
the joint family properties , representing 
that, they were entitled to deal with the 

(1) I, L. E. 37 All. 434 (WlS). 


whole interest. One of the'm inherited 
the shares of the other members , and 
after the propatics wnc sold in ex ecu* 
Hon of the mortgage decree , he brought a 
suit for the recovery of the shares of the 
member who had not joined m the mart - 
gage. 

Held — -That having icqard io the 
representation made m that mortgage 
by the Plaintiff, he must be bound 
by the estoppel ci rated by the statement 
and it was not open to him 1 to assert 
that the share o/ the member wfio had not 
joined m the mortgage was not bound by 
the mortgage 

Baxla K\l v JJJiwnvxM (I) distin- 
guished 

That m new uf the rcpicsenlution as to 
the competent of the nwitgagoi to deal 
with the share of a number who was not, 
joining in the mottgagi , the burden 
shifted on the Hioityayot and those 
claiming under him to show the mort- 
gagee's knowledge of the true farts If 
the original mortgagee did not know , the 
mere fact that* the person claiming 
through him mag have known , does not 
prevent the latter getting a good title to 
tfye properties and relying on the estoppel 
* which the original mortgagee could have 
set up against any claim by the Plaintiff 
m any suit 

This was an appeal preicned on the 9th 
January 1920 against a decree ot the Kub- 
ordinate Judge of Midnapoie (Babu Dan-* 
wari Dal Banerji), dated the 20th Septem- 
ber 1919, modilymg a decree of the 
Munsif at Garbeta (Babu Bejoy Gopai 
Chatterji), dated the 25th January 1918. 

The facts are briefly as follows . — One 
Shy&ma Charan died leaving three sons; 
Sridhar, Srmatli and Saroda. Snnatb 
di$d leading a daughter Kusum Human 

-/ U) I, L, It. n Mad. m (1894), 


Saroda Prasad 
Banerji, Defendant; 
Appellant, 

v . 

Gosto Behari Hazra, 
Plaintiff, Respondent. 
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and Saroda died leaving a widow Sasi- 
mukln. The joint family formed by 
these persons was in straitened circum- 
stances and Sridhar and Sasimukhi join- 
ed m borrowing on mortgage a sum of 
money, for family necessities, from one 
Kali Prosad and they executed in favour 
of Kali Prosad an usufructuary mortgage 
representing that they, i e , Sudhar and 
Sasimukhi weie entitled to deal with the 
whole interest. A decree was obtained 
on the mortgage. Kali Prosad aftei 
partially executing the decree assigned 
Ins intei est to another person, and the 
rnoitgaged piopcities wen* again sold hv 
the said assignee of Kali lVosail . Sn- 
dhai , on the deaths of Kusmn JKuuuii 
and ot Sasimukhi, inherited the shaies 
of Si math and Saioda, and m inspect of 
thea® sliaies biought a suit toi lecoveiv ot 
possession of the pioperties sold The 
M unsit held that the Plaintiff Sndliai 
could not invoke the tit k' of Kusmn 
Kumari, and that as the inoitgage was 
executed m lespect ot liabilities winch 
were binding on the whole iaind.v it was 
not open to the Plaintiff who purposed 
with Sasimukhi to deal witli the whole in- 
terest to now come forward and set up a 
claim founded on the fact that by teasoVi. 
of Kusurn Kumuii’s death he could chum 
the share of Snnatli. On appeal the 'Sub- 
ordinate Judge level sed that decision 
The representatives of the original moit- 
gagees thereupon prof cried the present 
second appeal to the High Court, 

Dr, D Ah Mittcr (wjtli Babu Paiesh 
Nath Mookerji) for the Appellant. 

Babus Brojo Lai Chahravarty and 
Santimoif Majumdar for the Respondent 

The Jl DOM ENT OE THE COPRT W Ufe OS 
follows * — - 

In tins appeal the Defendants Nos, 1, 
2, 6 and 4 are the Appellants u&d the np 
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peal is directed against a decision of the 
Subordinate Judge of Midnapor© modify- 
ing a decision of the Mun&if. Tlie suit 
was commenced by one Sridhar for pos- 
session of 20 plots in Sch Ka and for con* 
firmation of possession of 11 plots in 
Sch. Ga One Sliyama Chazan was the 
ownei of 1 /5th share of the plots com- 
prised m Sch Ka ITe was also entitled 
to a snmlai slnuc ol the plots coin prised 
m Seh Ga Sliyama Chinan died leav- 
ing tluee sons, Sridhar, Sfrinath and 
Saioda Snnath died leaving a daughtei 
Kusum Kumaii and Saroda died leaving a 
widow Sasimukhi The joint family 
formed bv these persons was in straitened 
circumstances and Sridhar and Sasi- 
muklu joined in borrowing on mortgage a 
sum of money, as both Courts have found, 
for iairuly necessities from one Kali Pio- 
sad and they executed in favour of Kali 
Prosad a < usufructuaiy l , mortgage m the 
year 1898 of plots Nos. J to G in Sch. Ka, 
icpiesenlmg that they, that is to sav, 
Sudluu and Sasimukhi were entitled to 
deal with the whole mteiest A decree 
was obtained against Kndluir and Sasi- 
mukhi and on the 14th April 1900, Sn- 
dhar and Sasimukhi borrowed money to 
pay off tins decree by mortgaging plots 
Nos. 7 to 10, plot No. 12, plot No 13 
and plots Nos. 17 to 20 of Sch. Ka and m 
the year 1901 Kali Prosad obtained a de- 
cree against Sridhar and Sasimukhi in 
lespect of the mortgage. The plots were 
sold on the 16th July 1920, that is* to say, 
the plot's comprised in the mortgage and 
they were purchased by the mortgagee 
Kali Prosad with the exception of plots 
Nos 18 to 20 which were bought by the 
fit si Defendant in the present suit. The 
sale did not realise sufficient to pay off 
the mortgage debt and on the 7th Feb up 
ary 1905 Kali Prosad assigned his in- 
terest in plotS Nos 7 to 10 and plots 
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with Sasimukhi to deal with the whole 


Nos, 12, 13 and 17 to Defendant No. 1 
who was a benamdar of Defendant No 3. 
Sridhar in 1905 obtained a lease of the 
plots Nos. 18 to 20 from Defendant No. ! . 
As I already stated the mortgage sale did 
not realise sufficient to pay oif the mort- 
gage debt and accordingly Defendant. 
No 3, the assignee of Kali Piosad, took 
steps undex see 90 to realise ^ Jio balance 
of the decietfi] amount due under the 
mortgage and on the 3rd November J905, 
the equity of redemption in plots Nos 1 
to 0 and m plot No* 15 of Boh Tva and 
plots Nos 4, 8 and 9 to 11 of Soli. Cl a 
weie sold to pay oil the balance of the 
mortgage debt On the l r >th November 
1905. plots Nos 2 and 3 of Soli Ka were 
sold lor arieais oi lent and on th« U>th 
Male'll 1900 plots Nos 5 and 0 of the 
same schedule weie snmlaily sold loi 
aimais of rent Kndhat in the events 
which had happened, namely, the deaths 
of Kusum Kifnuiii and ol Sasimukhi m- 
heuted the shares of Snnath and Kaioda 
and it is in inspect ol these shares that 
tins present suit is (nought Now, the 
NJ unsif lias lound that with respect to the 
Plaintiff ’s title to ono-liait oi daqs Nos 2 
and 3 and daqs Nos. 5 and G, the Plaintiff's 
title has become extinguished by the sales 
m execution of the rent decrees and faith 
regard to daqs Nos 1 to 6, he found that 
4he Plaintiff cannot invoke the tutle of 
Kusum Kuman and he arrives at a similar 
finding with respect to daqs Nos. 7 to 10, 
12 and 13 and 17 to 20 He arrives at a 
similar finding with regard to dags 
Nos. 14, 15 and JO and the only relief 
that he gave to the Plaintiff is in respect 
of plots Nos. 4, 8, 9 and 11 of Sch, Ga. 
What in effect he holds is that the mort- 
gage or rather the mortgages were exe- 
cuted in resect of liabilities which were 
binding on the whole family and that it 
is not open to the Plaintiff who purported 


interest to now come fonvaid and set up a, 
claim founded on the fact that by reason 
of Kusum Kumari’s death he can claim 
the share of Snnath 

On appeal the Subordinate Judge has 
given to the Plaintiff ^ m plots Nos. 7 to 
JO and smiilai poi turns m plots Nos. J2, 
13 and 17 io 20 ol Sell Ka Jle also 
gives 2/3ids m plots Nos. 1, 2, 3 and 4 
on eeitam conditions and lie gives him 
2/3ids of plot No 10 and also a sliaLe m 
plots Nos 1, K, 9 and 11 of Sch. Ga. He 
dismissed the suit as lai as plot No. 1G 
of Sch Ka and as iar as plots Nos 5 and 6 
ni Hcli Ka aio concerned Now. so lai 
“is plots Nos 7 to 10 and plots Nos. 12, 
13, 17, IS, j ( ) and 20 aie concerned, it is 
argued on behalf of (he Appellant that 
tliev were (uinpmej m the moitgage of 
J901 wherein the Plamtill Bndhai and 
Sasimukhi pm ported to tiausici the en- 
tile interest including the interest of 
Snnath, and it is urged on behalf of the 
\ppilknit tint 'having regaid to the ie~ 
presentation made in that mortgage by 
SinlhtU it isjioi now open to him to asseit 
that the shaie oi Snnath was not bound 
by the moitgage It is not necessary to 
icier to the case which has been cited 
befoie us, and dually, as the learned 
Vakil lor the Appellant has pointed out, 
the case upon which the Subordinate 
Judge apparently relied, namely, the case 
of Banga Kau v Bhavayanni (1) has no 
application and the Subordinate Judge 
seems to have misconceived, if I may say 
so, the principles upon which it was 
based. In that case the claimant was 
not the pei son who hud made the repre- 
sentation but it was another person who 
claimed in another right entirely,* that is, 
m the right of his maternal grandfather 
and accordingly he was not bound by any 
u> i. n, 17 Mad. 473 nm\ * 
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representation which may have been 
made by another person through whom 
he did not claim and also m respect of 
another’s interest, namely, that of the 
paternal grandfather. So far as the 
other plots are concerned, plots Nos. 14 
and 15, and plots Nos 1, 2, 3 and which 
were sold in the sec. 90 proceedings and 
plots Nos 4, 8, 9 and 11 of Sch Ga, it is 
urged except as regards plots No 15 and 
plots , Nos 9 and 11 of Sch Ka that the 
decision of the lower Court is wrong w T ith 
regard to the 2/3rds of these plots which 
were given to the Plaintiff having regard 
to the fact that on the findings of both 
Courts Sasimukhi's share must have 
passed as the debt was not a personal debt 
of hers but was one for the necessity of 
the family as a whole, and the Appellant 
contests the decision of the Subordinate 
Judge with regard to the ^id shaie of 
Kusum Kumar i because lie savs that it 
was by reason of the representation con- 
tained in the mortgage that these shares 
wore brought to sale. 

On behalf of the Respondent it is said 
that no question of estoppel prises having 
regard to the finding of the lower Appel- 
late Court which is binding upon us. 
Now, those findings can be found at pp- 
26 and 27 of the paper-book and what the 
Judge says is this, that the Defendants 
who are the mortgagees or their repre- 
sentatives ought to have proved that Kali 
Prosad, the mortgagee, did not know of the 
existence of Kusum Kumari and that as 
proof of this, fact was not given it is not 
open to the Defendants to «rely on the 
doctrine of estoppel. Now, it seems to 
us that the learned Judge has wrongly 
laid the burden of proof, so far as this 
question is concerned ; as soon as the mort’ 
gage deed was produced which contained 
a representation with regard to Kusum 
Kumari’ s share, it seem® to m that th# 
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burden iVas no longer on the mortgagees 
to establish that Kali Prosad did not 
know the true position but the burden of 
proof shifted on the mortgagors and those 
claiming under them to show Kali Pro- 
siid’s knowledge of the true facts. This 
being so, it does not seem to us that there 
is any finding of the lower Court which 
pi cellules us from holding that the Plain- 
tiff Sndhar is bound by the estoppel 
created bv the statement Then so far 
as Defendant No. 1 is concerned what the 
Judge savs is this 1 that lie would hold 
that Defendant No 1 kuew T of the exist- 
ence of Kunlun Kumari But it. seems to 
us that' their knowledge is really of no 
consequence If Kali Piosad did not 
know then the mere fact that Defendant 
No 1 who claims through Kali Prosad 
uiav have known this fact duos not pre- 
\ent Ins getting a good title to the pro- 
perties and iclvmg on th^ estoppel which 
Kali Prosad could have feet up against 
any claim by Sndhar m any suit. It 
seems to us therefore that the JVJunsif is 
light in the view which he took and that 
he correctly stated the iaw so far as 
estoppel is concerned for the purpose of 
tins case Accordingly w T hat in effect we 
aie doing is to restore the decision of the 
Aluiisif except that w r e think that the 
Plaintiff is entitled to Jid share of plot 
No 15 of Sch. Ka, that is to say, the share 
ol Kusum Kuinan which was not mort- 
gaged and m respect of which no estoppel 
ansea. We accordingly with these altera- 
tions restore the decree of the Munsif and 
reverse the decision of the Subordinate 
Judge except as regards the one-third of 
plot No. 15 of Sch. Ka. 

The Appellant will be entitled to get 
three-fourths of the costs in ah the 
< -ourts, 

J. JNL R* Appeal allowed . 
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Hulk No 325 of 1923. 


Nbwbould, J. 

SUHRAWaRDY, J. 
1923, 

30, July. 


’ Ruuu Raman 
Run do, Petitioner, 

v. 

Gopal Chander 
Sin ha, Opposite 
. Party. 


Succession Certificate Act ( VII of 1889 ), secs 10 
(I), 1ST, %tl (2)— Order refusing f r tension of certifi- 
cate, if appealable. 

An order made undci see 10 (1) of Act 
VII of 1880, refusing , an application to 
extend the certificate to am / debt or d“bts 
not originally specified Unrein is appeal- 
able under see. 10 of the Ait 

VENKATE8WARULU V. BRVHMARAVOTO 

Raja Kbxstnajt (1) distinguished . 


Tins was a Rule obtained against the 
order of R. P Dodge, Rsq , District 
Judge of Minshidabad, dated tho 8th 
Match 1923, confirming that of Babu A 
K. (Julia, Munffil, 1st Point, Kandi, dated 
the 18th Decembei I022. 

The tarts v\ ill appear from the judg- 
ment . 

Dr Jadu Nath Kanplal and-. Babu 
It mode Ij ill Muhherjec ior tho Petitioner 

Babu Mohesh Chundir Uaneijee for the 
Opposite Party. 


The Judgment of the Court was as 
follows . — 

The Petitioner m this case obtained a 
certificate of succession under Act VII of 
1889 to collect certain debts of one Gour 
Sunder Kundu. Subsequently ho applied 
for extension of the certificate under sec. 
10 of the Act to collect other debts. That 
application was refused by the Munsif 
who was empowered to deal with appli- 
cations under this Act. An appeal against 
his order was preferred to the District 
Judge and he on the authority of the Mad- 
ras High Court, V $nkateswarulu v. 

(1) L L, R. 26 Mad, 084 (4901% 


Brahmaravutu Raja Kristnaji (1) held 
that no appeal lay. We are unable to 
accept the view of the learned Distriot 
Judge. He has overlooked the fact that 
there is a marked difference between the 
facts of the present case and those of the 
case on which he relied In tho MadraB 
case the appeal was preferred against an 
order granting an application under sec. 
10 for extension, lloic the appeal is 
against an order refusing such an exten- 
sion. See 19 read with the proviso to 
cl. 0?) of sec. 20 of tho Act lays down 
what am appealable ouleis under this 
Act, and they am orders granting, refus- 
ing or i evoking certificates Wie thihk 
an order tefusing certificate as to some 
of t lie debts alleged to he due to the de- 
ceased conies within the teims of sec. 19. 

V e accordingly make this rule abso- 
lute We set aside the order of the lower 
Comt and duect that he do re-hear the 
appeal according ( to law. Costs of this 
Rule will abide the result, and assess 
hearing fee at one gold niohur 

H Cl. 
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Rbv No. 3/8 of 1923. 

Bansi Mirdha and 
ors., Petitioners, 

v. 

Bkojkswar Durr, 
Opposite Party. 


C. C Giiosk, J 
Cuming, J. 
1923, 

2.', May. 


Cioiuiiaf Pioiedure Code (Act V of 1898), sec. 
493— Appellate Court — Power to dismiss appeal for 
nnn-apptai unev of Appellant. 


II hen after the presentation of an ap- 
peal the records are called for and the date 
of hearing is fixed, the Court of Appeal 
cannot dismiss the appeal merely for the 
non-appearance of the Appellant’s pleader 
without complying with the provisions of 
see. 4d3, Cr. P. C % 

This was a Buie granted against an 


(1) I. L, R. 35 Mad. 684 (1901). 
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to 

Bansi Mirdha r. Brojeswar Dott, 

order of the District Magistrate of Raj- 
shahye. dated the 2nd March 1923, dis- 
missing summarily an appeal preferred 
by the accused against the conviction and 
sentence passed upon them by the Hono- 
rary Magistrate of Nowgong on the 3Jst 
July 1923* 

The facts relating to tins case are briefly 
as follows ■ — 

The Petitioners Bansi Mirdha and 
three others were convicted under sec 
31J, f P (J and sentenc M to pay a line 
of Rs 50 each or in default to undetgo 
simple nni)nsonment foi 15 days, bv tin 
Honomrv Magistiate of Now gong having 
second class powers by lus judgment ami 
order, dated the 31st Jamian 1923, 
Against the said conviction and sentence 
the Petifionei piefenvd an appeal in the 
Couit of the Distnct Magistrate of Rnp 
^-halnc uheieupon the District MagifRiuh* 
called for the records yl the ease and fixed 
the 2nd Maich 1923 as the date foi the 
hearing of I he said appeal. Neither the 
Petitioners noi their Vakils appealed on 
the said date of hearing wjiereupon the 
Magistrate made the following order 
ll No ono appears for the Appellant and 
no application is filed It is now 12-30 
r.M. The appeal is dismissed ” Against 
the raid order the Petitioners moved this 
Court and obtained the present Rule 
Babu Phamndra Lai Maitra for the 
Petitioners — Sec. 419, Cr P. 0 , lays 
down what documents shall accompany 
the petition of appeal In the present 
case the copy of the judgment appealed 
against was filed along with the petition 
of appeal under sec 421, Cr P. C. The 
Appellate Court can only dismiss the 
appeal summarily upon perusal of the 
petition of appeal and also of the judg- 
ment appealed against. If the Court, 
however, does not dismiss the appeal 
Summarily under sec. 42] , it sh^U cause 
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notice under sec 422 to be given to the 
Appellant or his pleader of the time when 
and the place at which such appeal will 
be heard and then it shall send for the 
lecords of the case. The Appellate 
Court only after perusal of such rccoids 
on their arrival and after hearing the 
Appellant or his pleadei, if he appeals, 
may dismiss the appeal if it considers 
that tlim’e is no sufficient ground for ml cr- 
ier mg It follows from the abo^o sec- 
tions that the Appellate ( ouit cannot 
dismiss flie appeal merely for the non- 
appeaiance of the Appellant or lus 
pleadei The Appellate Court must and 
shall comply with the provisions of sec 
123 befoie dismissing the appeal [Ro- 
lets to Baj Kumar Sinha v Tuicouri 
<1>, Bamtahal v, Empnoi (2) and Queen- 
I ’ mpn s<t v Poll pi (3) | 

1// Dro^l//, Counsel (with him Babu 
Din (pi Chanm Boy ('homKuuif , Vakil) for 
the Opposite Baity did not oppose the 
Rule 

The. rlnxiMENT of tiie Court w t us as 
follows — 

In this ease it appears tlTat after the 
apjieal m the lower Court had been pre- 
sented, the records were called for by the 
Magistrate On the 2nd March 1923, 
nltei the records had amved, it being the 
date of the hearing of the appeal, the ap- 
peal was taken lip for hearing On that 
date, no one appeared in support of the 
appeal on behalf of the Appellant and no 
application for adjournment was filed. 
The learned Magistrate thereupon dis- 
missed the appeal Under the provisions 
of sec 423, Cr. P. C., it was incumbent 
upon the learned Magistrate to go 
through the record and to dispose of the 

V 12 0. W N 248 OP07i 

- . 2 , 18 a w V 081/1909'. 

(8) It R. 13 All m (F. BJU891) 
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appeal on the merits. He could not dis- 
miss the appeal merely because therd was 
default in the appearance of the pleader 
for the Appellant. 

In this view of the matter the Rule is 
made absolute. The matter is lemitted. 
to the learned Magistrate in order that 
he may re-bear the appeal and dispose of 
the same in rccordance with the terms of 
sec. 423, Cr. P. C. 

8. C. (\ 

# PHIVY COUNCIL. 

[Appeal frou the Supreme Cocrt ok the 
Judicial Commissioner of Oudh. | 
Lord Bdokmaster. 

Sir John Edge. I'hakurain Har- 

SiR Lawreisce Jenkins. nath Kuar, 
Lord Salvesen. Appellant, 

1922, v. . 

Heaid, 26 and Tharur Indar 

27, October. Bahadur Singh, 
Judgment, Respondent. 

28, November. 

Oxtdh Estates Act (I of 1869 ), List II, estate of 
Hindu Taliikdav included m, succession to - Trans- 
fen by re ret siona? y hen dm nig h fa-time oj widow 
whether governed by Hindu Ittir— Interest, anei 
pectancy and not transfei able — Dea ee in his favour 
against widow , declining him entitled to succeed 
after hw death, if confeis vested inteiest in estate — 
Transfer of apes sncee'-sioniM for consideration — 
Suit to recover cons idci at ion, if lies — Conti act Act 
(IX of 1872), sec Oo —Agreement void from incep- 
tion, if within sect ion— Limitation — Time /torn 
which limitation runs , when agreement discovered 
to be void - Limitation Act (IX of 1908), Sch. /, 
Arts, 62, 97 — Pleadings, defective — Relief given 
upon materials on record. 

Under the Oudh Estates 1 c^ f the suc- 
cession to collaterals opens on the death of 
the wid$w just as under Hindu law . 

Under the ordinary Hindu law. trans- 
fer by such a collateral' of Jus expectancy to 
succeed to the estate on the death of the 
widow of the last male owner is inopera- 
tive 


r Hhe widows of the last male owner of an 
estate m Oudh , entered tn List II attached 
to the Oudh Estates Act. I of 1869, having 
set tin a Will of the deceased husband , 
empowiroKf them to adopt , the then next 
reversionary hen expectant sued the 
Widows and obtained against them a de- 
claration that (lie Wifi ipas void and in- 
valid and that lie teas entitled to succeed 
to i he estate on Hit death of the last sur 
vita ng widow 

Held — That the dcitee was binding only 
on the u ulows and the Court of Wards 
which had taken ovci the estate and did 
not create m the Plaintiff an interest m 
the estate that did not otherwise exist. 

field tlieiefore — That a purchaser of the 
estate from the Plaintiff in the suit, m 
the lift -time of the widows , ums not en- 
titled to recover possession on the strength 
of his purchase. 

That the put chaser was entitled to re- 
cover the consul* ration money which he 
paid, under sec 6o of >thc Indian Contract 
Act, limitation for such a suit running 
from the date when he discovered that the 
sale was void. 

Sec bo of th'c Contract Act deals with 
(a) contracts which become void and (b^ 
agreements not enforceable as contracts 
and therefore void from their inception . 
/1m, agreemnit discoicred to be void , with- 
in the meaning of the section , is therefore 
one discovered to be not enforceable by 
law from its inception as distinct from a 
contract which become s* void. 

There being materials on the records 
justifying the Qouri m holding that there 
was a misapprehension on the part of the 
purchaser as to the rights of his vendor m 
the estate he professed to transfer and 
that the true nature of those rights was 
not discovered, by him until his demand 
for possession was resisted ? and that this 

430 
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date was well within the period of $mrtu- 
tion , the Judicial Committee gave him a 
decree for recovery of the consideration 
money in accordance with the provisions 
of sec. 65 of the Contract Act s although 
the case, as bearing on the provisions of 
this seetton , had not been satisfactory // 
presented or developed in the pleadings 
and the proceedings before the louer 
Courts . 

Tins was an appeal from a decree, dated 
the 20th March 3918, of the Court of the 
Judicial Commissioner of Oudh (Lundsav 
and Stuart, J C ), affirming a decree of 
the Subordinate Judge of Bara Banki, 
dated the 3rd August 1915 

The Plaintiff-Appellant sued to recov i 
possession of the properties specified in 
the plaint, under a deed of sale executed 
by the Defendant-Respondent on the 2nd 
January 1880 Doth the Courts below 
have held that what was sold by the Re- 
spondent in 1880 w^as a mere right of ex- 
pectancy, and that the sale thereof was 
absolutely null and void, and that the Ap- 
pellant could not recover possession of the 
properties sold fiom the Respondent, who 
was admittedly the ow T ner m possession 
thereof The appeal raised questions of 
law relating to the construction of the 
terms of the sale-deed the meaning and 
effect of secs. 2 and 22 of the Oudh Estates 
Act, 1869, and the application of the law 
of limitation. 

The facts of the case determined 
concurrently by the Courts below 
may be shortly stated as follows : — One 
Bhaya Naipal Singh was the owner of two 
Taluqas, named Paska an^ Lilar, situate 
in the districts of Gonda and Bara Banki 
respectivelv, and both those Estates are 
entered in List II, attached to the Oudh 
Estates Act, I of 1869, that is to say, they 
were Estates which, according to the 
family custom, ordinarily “ devolved upon 


a single heir,” under the provisions of sec. 
8 of the said Act. 

The said Taiuqdar died childless on the 
28th October 1873, leaving two widows, 
namely, Thakurain Ikias Ivuar and Chhoti 
Thakurain, him surviving, and the widows 
thereupon became tenants for ttheiu re- 
spective lives of the two Estates. The 
widows w T ere not ” heirs ” of the deceased 
Taiuqdar, for the word “ heir ” is defined 
by the Oudh Estates Act, 1869, as fol- 
lows * — ” ‘lien 5 means a person who in- 
herits property otherwise than a$ a widow 
under the special piovisions of the Act.'’ 

The Respondent claimed to be the heir of 
the deceased Taiuqdar, and when the said 
widows put forworn! a Will of their hus- 
band, purporting to empower them to 
adopt a son, the Respondent instituted a 
suit against them in 1878, for a declaration 
that the Will alleged by the widows was 
invalid, and that the Respondent was the 
heir of the, deceased Taiuqdar, subject to 
the life estates of the Widows The Re- 
spondent’s claim was decreed on the 22nd 
October 1878, by the Deputy Commis- 
sioner of Bara Banki in terms follow- 
ing .— 

“ Such evidence, oral and documentary, 
as the Plaintiff produced having been heard 
and due consideiation having been given 
to what was alleged by his representa- 
tives, the Court orders and decrees that the 
Will, dated 15th October 1873, copy of 
which is filed with this suit, is declared 
void and invalid and the Plaintiff is de- 
clared entitled to succeed to Paska and 
Lilar Estates on the death of the last eur- 

t 

vjving widow of the late Naipal Singh.'* 

In 1878 the Kespondent was a poor man, 
and sums amounting to Us. 20,000 were 
advanced to him by the Appellant’s huB- 
band, Kaja Sher Bahadur Singh, for th® 
purpose of the litigation described above 
and other expenses. On th^tod January. 
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1880, the Respondent executed the deed of 
sale on which the present suit was 
brought by the Appellant It was in the 
following terms * — 

“I ( i.e., I ndar Bahadur Singh) have 
borrowed Its. 5,000 more fiom Raehpal 
Singh, son of Raja Slier Bahadur Singh, 
the aforesaid Taluqdar, bringing the total 
to Rs 25,000, I, in lieu of tins entire 
amount of Rs. 25,000, and on account of 
the help and «o-opcration of the said Taluq- 
dar which he rendered to me out of his 
Estate at such a critical moment, do here- 
by absolutely sell, while in the enjoyment 
of sound health and unimpaired intellect, 
without reluctance and coeicion, while in 
the full possession of all the five senses, 
with my consent and tree will, half of all 
the villages, detailed below, in the afore- 
said Taluqa, consisting of 39 villages m 
Pargana Darivabad and Rudaoli, District 
Bara Banki, and Pargana (Swanch, Dis- 
trict Gonda, to Rarhpal Singh, occupa- 
tion Taluqdari, son of Raja Slier Bahadur 
Singh, Thakur, Kalhans, resident and 
Taluqdar of Kamyar, etc., Pargana 
Dariyabad, District Bara Banki l, 
having received the entire consideration 
money from the said vendee, appropriated 
the same and brought it to mv use by 
spending the same in fighting out the case 
and for other necessities Therefore T do 
hereby declare, and put it into writing, 
[that after the death of the said ladies, 
>r whenever I may get possession over the 
said Taluqa, I shall put the vendee im- 
mediately in proprietary possession of half 
he villages of^the said Taluqa as vendee 
hereof. I shall also get the .name of the 
'aid vendee recorded in the decree rclat- 
*g to the said Taluqa passed in my favour 
[Y the Civil Court, on. the 22nd October 

78, to the extent ofj^a moiety of the en- 
re Taluqa, that in case X delay the same, 
10 s &id vendee will be at liberty, on the 


basis of this deed, to move the Couit and 
take proprietary possession as purchaser 
of the said villages and to get the muta- 
tion ol names effected bv a competent 
Court in lus tavom ” 

The younger widow, Clihoti Thakurain, 
died in oi about 1907, and the other 
widow died on the 10th May 1911, 
and upon her death the Respond- 
ent obtained possession oi the Estates 
in question The Appellant applied 
for mutation of he) name (her hus- 
band and son having died) m lespect of 
the villages in question, m pursuance of 
the terms ol the said deed of sale, but the 
Respondent opposed her application re- 
pudiating the sale, and by an older of the 
10th July J912, her application was dis- 
missed on the following ground : — 

“ Possession is clearly with the Re- 
sjHjndent The Appellant’s obvious 
course is to sue in the Civil Court/’ 

The Plaintiff thereupon filed the pre- 
sent suit on the 9th Mav 1914, in the 
Court of the Subordinate Judge of Bara 
Banki. 

The Subordinate Judge found “ that all 
the Rs. 25,000 weie paid to the Defend- 
ant/’* and that the sale was not induced by 
any undue influence But the learned 
Subordinate Judge found the issues of law 
against the Plaintiff. He held that at the 
time of executing the conveyance the De- 
fendant did not possess any Unrig more 
than a mere right of expectancy in 
the propert> sold by, him, and that the 
transfer of such a right was void, under 
sec. 6 of the Transfer of Property Act, IV 
of 1882. 

Tlio Subordinate Judge further held 
that the alternative claim of the Plaintiff 
to recover the purchase money was barred 
by limitation, observing ats follows : — 

‘*In L 1j R- I 5 Calcutta, 51, it was 
held that purchase money paid for a con- 
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alteration which lias wholly failed (as in 
the present ease) is money received lor 
the use of the buyer, and a suit to rocmei 
back the money is governed bv Art G2 ol 
the Limitation Act, lime having com- 
menced to run Item the dale of pivment 
of the purchase mone\ 1 

accordingly find that the suit loi rero\ei\ 
of the money is tune-bailed 

In the result the Rubouliiuite Judge 
made a decree dismissing the Plaintiff s 
suit -with costs, and horn that decree the 
Plaintiff appealed to the Court ot the 
Judicial Commissions ot Oudh, whuh 
delivered judgment on the *20tli March 
1918 

The learned Judicial Commissioners 
affirmed the findings of the Rubor dmate 
Judge They agreed with him in holding 
t fiat the Respondent did not possess any- 
thing more than a mere right of expect- 
ancy at the time of executing the comey- 
ance and that a “ transfer 1>\ a reyeisioner 
ot Iris expectant interest is not pci nutted 
hv the Hindu law " They accordingly 
held that the sale was \oid under the 
Hindu law and not unde? sec 0 ot the* 
Transfer of JTiopeity Act, 188*2, wlneh in 
then opinion was inapplicable to 11n\sule 
of the 2nd January 1880, a da*e pi an ‘to 
the Art coming into operation 

They were further of opinion that fhv 
principle of English law* which allows a- 
Mibsequently acquired intei est to bed the 
estoppel did not ap)>I v to conveyances in 
India 

The learned Judicial Commissioneis 
therefore made a decree dismissing tire 
Plaintiff s appeal with costs, and ftom that 
decree the Appellant appealed to ITis 
Majesty in Council 

Sir Geo. Lowndes, AC G. and Mr Dube 
for the Appellant. — This was not a ques- 
tion of “ spes sues ess lonis.” The decree 
of 1873 declared the vendor to he the 


Tnmh Batudpr Singh. 

‘ heir " and gave him a vested interest 
Under latei decisions of the Judicial Com- 
mittee that decree may have been wrong 
since it lias now been decided that the suc- 
cession under Act T of 1809 did not open 
till the death of the yvulow, but inasmuch 
as the Plaintiff had been declared to haye 
a \ested intei est the dictum in Sham 
S uudv i L<il v Achhan Kuntrai (1) that 
Hindu law does not lecogmse the trans- 
fer of a i eversionai v interest is inappli- 
cable 

In any event it was a good contract and 
effectual on the principle of feeding the 
grant by estoppel 

In Ttlahdhati Lai v. Khedan Lai (2), 
the Board tfeie unwilling to apply this 
doctime to India in tht' absence of infor- 
mation as to local law , but the principle 
has been introduced into sec 18 of the 
Specify* Relief Act and sec. 43 of the 
Transfer of Propel tv Act and so cannot 
be sard to be contrary to Hindu law 
To some extent Sumswldm Goolum 
Hosein v Abdul Ilosem (3) as against me 
Juit the effect ot that is merely that the 
document did not pass the property 

[Loro Bi.crmxstkk — Does equity helj 
\ou if \ou aie dealing with an mteresl 
that is not capable of transfer?) 

Each if we are not entitled to iccove 
th° property we an* entitled to restitutioi 
upon a total i allure of consideration. 

When it was “discovered that th 
agreement was void,” a cause of actio 
arose under S'-*e fiJ of the Indian Contrai 
Act 

Basso Kuar v Dhum Singh (4). 

(1) L. R, 25 I. A 183, 18 # ; s. c, I. L E. 

All 71; 2 0 W N 72*(18P8> 

(2) L R. 47 I. A. 234 at p 264 : ft* c. I. L 
48 Cal 1 t 25 C. W. N. 4# ,1W). 

*3» T h R. SI 110061 

14) <i. R. 15 L A 2H s o. I. L 8. II J 
47 ( 1888 ). 
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Messrs, DeGruyther s K . 0., Parikh 
and S. C . Ghaudhuri for the Respond- 
ent. — The decree of 1873 did not decide 
on a consideiation of Act T of 1869. 

Apart from sec 0 of the Transfer of 
Property Act, which was not then passed, 
a reversionary interest cannot lie trans- 
ferred in Hindu law . 

Sham Sunder Lai \ Achhan K unwar 
(1) and Sumsuddm (Ionium II mem v 
Abdul Hosein (3). 

The principle is eleaily laid down there 
and is m consonance with the natiue of 
rights in Hindu law. 

This is not a case of “ Imperfect title " 
so that sec 18 of the Specific Relief Act 
is not applicable, nor is sec 43 of the - 
Transfer ot Property Act. 

The agreement was not “ discovered to 
be void ” as in Basso Kuar v Dhum Singh 
(4) It was actually void at the time. 
There was no cons»ideiat;on lor the pay- 
ment and sA* 23 ot the Contract Act ap- 
plied 

Sec. 65 of the Contract Act does not 
apply to a contract void in law wdien made. 
It applies where facts subsequently dis- 
covered show it to be void As tor in- 
stance an the lllustiation <o sec 20. As 
regards limitation, Art 62 applies and not 
Art. 97 

Ilanuman Kamat \ Ha unman Man - 
dur (5), 

Srr G Lowndes , K C in loplv. 

Sec 65 of the Contract Act applies to 
an agreement void when made irrespec- 
tive of the knowledge of, the contracting 
parties 

111 L R. 25.1. A. 183 : 8. c. I. L. R. 21 All 
71 , 2 O W N 729 ri8<>8 . 
mi T I, U 31 Bom 165 U906J 
(4) L. R 15 I A. 211 . 8. r. I l* R. 11 AH. 
47 (1888'. 

{5) L. R. 18 I. A. 158 at p. 164 ■ 8. c. 1. ^ R. 
19 Cal. 129(1891), 


Gulabchand v, Fulbai (6) and Jijibhoy 
v Nagji (7) 

Ait 97 of the Limitation Act applies 
and tune runs from the moment of dis- 
cover y that the agreement was void. 

Basso Kuar v Dhum Singh ( f). 

Their Lordships’ .It dgment was deli- 
vered by 

Sj r Lawrence .Jenkins -This is an 
a])j)cal from a decree, dated the 20th 
Match 1918, of the Court of the Judicial 
Commissioner of Oudh, which affirmed a 
decree, dated the 3rd August 1915, of the 
Subordinate Judge of Bara Banki. 

The suit is for the possession of the vill- 
ages specified m the plaint with an alter- 
native' pi aver ioi the payment of money 
Both the lower Courts have decided ad- 
\ ei sel> to tire Plaintiff on each of these 
claims, and the suit has been dismissed 
with costs From this decision the pre- 
sent appeal lias been preferred 

The Plaintiff's* claim to the villages rests 
on an instrument which purports to have 
been a transfer on sale executed on the 
2nd January J880, by the Defendant, 
Indar Bahadur Singh, in favour of Rach- 
pal Singh, the Plaintiff's deceased husband. 

The villages wore part ot two taluqas 
in Oudh, known as Paska and Lilar, and 
ownejd bv Tliakur Naipal Singh, whose 
name was entered m List II attached to 
the Oudh Estates, Act 1 , ot 1869, as estates 
which, according to the custom of the 
larmly, ordinal ilv devolved upon a single 
hen 

Thaku; Naipal Singh died childless on 
the 28th October 1873, leaving him sur- 
viving Ins two widows, Thakuram Iklas 
Kuar and Thakuram Chhofci. According to 

(4 L. R 15 I. A 211 at p 210- 8. c. I. L. R. 

11 All 47 (188S). 

(6) 1. L. R. 33 Bom. 411 at p. 416 (1909), 

(7) 11 Bom t R. 693 at p. 697 (1909 k 
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Hindu law, the Defendant Tndar Singh 
was the next reversioner. The widows 
set up a Will as that of their deceased hus- 
band, and claimed that it empowered 
them to adopt. Indar Singh thereupon 
instituted a suit against them and the 
Court of Wards, who had taken over the 
estates, and, by the decree of the Deputy 
Commissioner of Bara Banki, dated the 
22nd October 1878, the alleged Will was 
declared void and invalid, and Indar Singh 
was declared “ entitled to succeed to 
Paska and Lilar estates on the death of 
the last surviving widow of the late 
Naipal Singh 1 

Tt is the Plaintiff’s case that in 1878 
her husband, Rachpal Singh, advanced 
Rs. 20,000 for this litigation and other 
expenses to Indai Singh, who was a poor 
man, and that m 1880, on a further ad- 
vance of Rs 5,000, Indar Singh executed 
the instrument of transfer on which this 
suit is brought ( 

Both Courts have held that the transfer 
was inoperative, as Indar Singh at its date 
had no interest, capable of transfer but 
merely an expectancy. • 

It cannot be disputed that, according to 
the ordinary Hindu law, this is the true 
view, but the Plaintiff, to escape from this 
piodicament, contends that the rights of 
Indar Singh must be determined by re- 
ference to the provisions of the Oudh 
Estates Act and the declaration contain- 
ed in the Deputy Commissioner’s decree. 

Whatever the view that may once have 
prevailed, it is now established that under 
the Oudh Estates Act the succession to 
collaterals opens on the death of the 
widow just as under the ordinary Hindu 
law, and it necfessarifly follows (that in 
January 1880, Tndar Singh had no more 
than an expectancy, and so had no in- 
terest in the villages which he was com- 
petent to transfer or hind. 


Pnihr Bahadur Singh, 

Nor, in their Lordships’ opinion, was 
this position modified by the Deputy Com- 
missioner’s decree As the suit was con- 
stituted, the Deputy Commissioner could 
only have made a declaration binding on 
the widows and the Court of Wards, and 
at ceitainly was not within his compet- 
ence to make a valid declaration that would 
neate in Tndar Singh’s favour an interest 
in the villages that did not otherwise exist 
The claim for possession was, theiefore, 
lightly rejected. 

And so it becomes necessary to consider 
the elaim for payment of money. The 
amount demanded is Rs. 1,28,033-4-8, and 
this is made up of Rs. 25,000 principal 
•and Rs 1,03,033-4-8 interest at Re 1 per 
cent per month from the 2nd January 
IftHO, to the 5th May 1914. 

The payment of the Rs. 25,000 is estab- 
lished, and the Defendant’s pleas that the 
instrument of tiro 2nd January 1880 was 
executed under undue influence and was 
oxtoi tionate have failed, but the claim for 
reco\eiv of the money has been held to 
be barred by limitation 

Before this Board, the claim has been 
based on sec G5 of the (’on tract Act It 
is there provided that “ when an agree- 
ment is discovered to be void, or when a 
contract becomes void, any person who 
has received any advantage under such 
agreement or contract is bound to restore 
it c >i to make compensation for it to the 
poison from whom he received it ” 

Ho fzamed, the Plaintiff’s claim to com- 
pensation rests, not on any principle or 
formula of English law, but on the words 
of this section, and it has to be seen whe- 
ther the facts of this case come within its 
scope. The section deals with (a) agree- 
ments and (b) contracts. The distinction 
between them is apparent from sec. 2. 
By cl ic}t every promise and every set of 
promises forming the c consideration for 
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each other is an agreement, and by cL (M 
an agreement enforceable by law is a oon* 
tract. Sec 65, therefore, deals with (a) 
agreements enforceable by law and ( b ) 
with agreements not so enforceable. By 
cl. ( g ) an agreement not enforceable by 
law is said to be void. 

An agreement, theiefoie, discovered to 
be void is one discovered to be not enforce- 
able by law, and, on the language of the 
section, would include an agreement that 
was void m that sense from its inception 
as dustrtict from a contract that becomes 
void. 

The agreement here was manifestly void 
from its inception, and it was void because 
its subject-matter was incapable of being 
bound m the manner •stipulated. 

Though this aspect of tlio case has not 
been satisfactorily presented or developed 
in the pleadings and the proceedings 
before the lower Courts, their Loidships 
think there are f materials on the recoid 
from which it may be fairly inferred m the 
peculiar circumstances of this case that 
there was a misapprehension as to the 
private rights of Indar Singh in the 
villages which he puipoited to sell bV the 
instrument of the 2nd January 1880, and 
that the true nature ot those rights was 
not discovered by the I^lamtiff 01 Rachpal 
Singh earlier than the time at which his 
demand for possession was lesisted, and 
that was well wufhin the period of limi- 
tation. 

It was thus that the agreement was dis- 
covered to be void, and the discovery in 
their Lordships’ view, was one within the 
words and the meaning of sec. 65 of the 
Contract Act. 

The Plaintiff, therefore, though not en- 
titled to recover possession of the villages, 
is entitled to recover compensation, and 
in assessing that compensation their Lord- 
ships consider it should include the sum 


of Its 25,000 found by both Courts to 
have been paid to Indar Singh, and also, 
in the cneumstances of this case, interest, 
not at the rate oi for the period claimed 
by the Plaintiff, but at 6 per cent, from 
the date of the institution of this suit. 
Their Lordships will, therefore, humbly 
advise Ills Majesty that the deciee under 
appeal should be varied m accordance with 
this opinion, and that the Respondent 
should pay the costs of the Plaintiff in 
both the lowvr Points The costs of thi§ 
appeal must he paid by the Respondent. 

Solicitors . Messrs Barrow , Rogers and 
Ncvill for the Appellant 

Solicitors Messrs T. L Wilson d Co. 
foi the Respondent 

G D M 

[ORDINARY ORIGINAL CIVIL JURISDICTION ] 

Suit No. 1534 of 1922. 

Giridharilar Hanu- 

Greaves, J. t manbux 

Buckland, J. v . 

1923, E vole St ir & British 

1), June. Dominions Insurance 

Co , Ld. 

Policy of nis\n a nee —Condition that ij no suit 
is brought nathm th? ec months of rejection of claim 
by insviance Company, benefit under the policy 
shall be forfeited— Such condition, ij illegal — Indian 
Contract Act ( IX of 1872 ), secs . 23 and 28 — Indian 
Limitation Act (IX of 1908), Sch I, Art, 86 — 
Practice — Chief Justice, whether may appoint Bench 
to try an issue or issues only in a suit. 

Two policies of Insurance contained a 
condition 1o the following effect : — “ If 
the chum be made and rejected and an 
action or still be not commenced within 
three months after such rejection .... 
all benefit under this policy shall be for- 
feited ” The Plaintiff firm's suit for the 
recovery of their claim under the policies 
was instituted after the expiry of three 
months from the date of the rejection of 
their claim by the.lnsurance Company : 
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Held — That the Plaintiff firm by reason 
of their failure to commence the suit with - 
in three months of the rejection of their 
claim by the Defendant Company had for - 
felted under the provisions of the said 
condition all benefit under the said 
policies and that the suit teas not main- 
tainable. 

Baroda Spinning and Weaving Com- 
pany, Ltd V . SVTYANARAYAN M ARINE AND 
Fire Insurance Comp ana. Ltd (2) fol- 
lowed. 

Home Insurance Company of New 
York r . Victoria-Montreal Fire In- 
surance Company (4) referred to. 

Held also — That the condition * in the 
policies docs not offend aqavnst the provi- 
sions of sec 28 of the Indian Contract Act 
and is not therefore an infringement of 
sec. 23 of the Act . 

Hirabhai v Manufacturers Life In- 
surance Company (1) referred to. 

Qurere * — Whether* the Chief Justue 
can appoint, a Bench for the purpose of 
trying an issue or issues only and not the 
whole suit. 

The facts of the case are as follows — 
By two policies of insuianoc, dated 4th 
of November 1920 and 28th of February 
1921 respectively, tin* Defendant Com- 
pany insured the Plaintiff firm against 
loss or damage by fire to the extent of 
Es. 30,000 on jute, etc-, stoted m their 
press house or godown at Kissengunge. Cl 
13 of the conditions on w hich the policies 
were issued was as follows : — If the 
claim be made and rejected and an action 
or suit be not commenced wnthin three 
months after such rejection or (in case of 
an arbitration taking place in pursuance 
of the 18th condition of this policy) with- 
in three months after the arbitrator or 

(1) 14 Bom, Ij. R, 74! (1912). 

(2) 1. L. R« 3S Bom. 844 <19181. 

14) L, R. [1907] A. 0. & at p, 64, 


• & British Dominions Insce Co., Ld. 

arbitrators or umpire shall have made 
their award, all benefit under the policy 
shall be forfeited. The Plaintiff firm'-s 
goods w r ere destroyed by fire on the 7th 
of June 1921, and on the 14th of June 
1921, they submitted their claim under 
the policies to the Defendant Company. 
On the 30tli of July 1921, the Defendant 
Company rejected the Plaintiff firm's 
claim. The Plaintiff firm instituted this 
suit sometime in May 1922 The Defend- 
ant Company in their wntten statement 
pleaded, inter aha i that “this suit is not 
maintainable and that under the condi- 
tions of the said policies respectively all 
benefit under the said policies lias been 
forfeited by leason of the failure of the 
Plaintiff firm to institute this suit with- 
in three months after rejection as afore- 
said of the said claim of the Plaintiff firm 
undei the said policies. ’ His Lordship 
the Chief Justice on the application of the 
paities appointed a Benoh of two Judges 
to try the following issue — “Have the 
Plaintiffs by reason of their failure to com- 
mence this suit within three months of 
t ho injection of their claim forfeited under 
the piovisions of condition 13 of the 
policies all benefits under the said policies 
and, if so, is the suit maintainable?*’ 

• Messrs H. D. Bose and S. K. Gupta , 
Counsel, appeared for the Plaintiff Firm. 

tylessrs L. P. E. Pugh and Page , 
Counsel, appeared for the Defendants. 

The Judgment of the Court was as 
follows • — 

Ci reaves, J — The Plaintiffs insured 
w 7 ith the Defendant Company under two 
policies, dated the 4th November 1920 and 
the 28th February* ]92] loose jute at 
Jussengunge in the District of Furneah. 

The insurances were effected subject to 
tbo terms and conditions endorsed or 
otherwise expressed on the policies. 
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Both policies contained a condition 
(No. 13) which so far as material is to this 
effect : — 

“ If the claim be made and rejected and 
an action or suit be not commenced with- 
in three months after such rejection or 
(m case of an arbitration taking place m 
pursuance of the 18th condition of this 
policy) withm three months after the 
arbitrator or arbitrators or umpire* shall 
have made then award, all benefit under 
this policy* shall be forfeited.” For the 
purpose of these proceedings the follow- 
ing facts are admitted as correct bv both 
parties to the suit The jute insured 
under the policies was destroyed bv fire 
on the 7th June 19-21, the Plaintiffs sub- 
mitted their claims under the policies on 
the 11th June 1921, the claims were re- 
jected bv the Defendant Company on the 
30th July 1921, and this suit was com- 
menced on the ">th Ma\ 1922 , t The fol- 
lowing issue of l*i w* arises in the suit — 

“ Have the Plaintiffs bv reason ol their 
fadme to commence this suit within three 
months of the rejection ot their claim tor- 
feited, under the provisions ot condition 
13 of the policies, all benefits under the 
said ]>olicies and, if so, is the suit main- 
tainable? ” 

The Court being of opinion that the 
case may be disposed of on this issue of 
law only, it is agreed by the parties th$t 
this issue shall be tried first. 

It is contended on behalf of the Plain- 
tiffs that condition 13, as set out above, 
is void under the provisions of^ secs. 23 
and 28 of the Indian Contract Act, 1872, as 
an attempt to curtail the period of limi- 
tation for a suit on the policies, namely, 
the period of three years prescribed un- 
der Art, 86 of the Limitation Act. 

Sec, 23 of the Indian Contract Act pro- 
vides that the consideration or object of 
an agreement is lawful unless, amongst, 


other tlungs, it is of such a nature that, 
if permitted, it would defeat the provi- 
sions of any law’. Sec. 28 provides, 
amongst other things, that every agree- 
ment winch limits the tune within which 
any party thereto may enforce his rights 
by the usual legal proceedings is void to 
that extent The question for our deci- 
sion is w hether a provision in a policy of 
insurance that all benefit thereunder shall 
be foi felted if a suit is not commenced 
within a ceitain time,. which Jails short 
of the period allowed by law lor the in- 
stitution oi such a suit, amounts to limi- 
ting the tune within which a party may 
enforce his lights undei a eon ti act with- 
in see 28 and defeats the j>rovisions of 
Art. 80 of the Limitation Act 

]n Hirabhai v Manufacturers Life In- 
surance Company (1), it was held that a 
provision in a- | wlicy winch was said to 
amount in substance to an agreement that 
if no suit v\.is brought within a year, 
neitbei paitv should have anv rights as 
against the other and which was said to 
amount to a waiver ot the rights ot the 
respective paities it a suit was not brought 
within a vear, did not offend against the 
provisions ot sec 28 of the Contract Act. 

In Batoda Spinning and Weaving Com- 
pany , Ltd. v Satyanarayan Marine and 
Fire Insurance Company , Ltd. (2), it was 
held that a provision m a policy of insur- 
ance identical with the provision in suit 
did not offend against sec. 28 winch was 
aimed only at covenants not to sue at any 
time or foi a limited time and was not 
afrned at a provision extinguishing rights 
in certain events Batchelor, J., at p. 
356 states : “ As I understand the matter, 
what the/ Plaintiff was forbidden to do 
was to limit the time within which he 
was to enforce his rights; what he 

, 1 ) 14Bom. L. R. 741(1912) 

2 j X, U B. 8* Bom. 841(1913*. 

m 
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lias done is to limit the time with- 
in which he has any rights to en- 
foice ; and that appears to me to be a very 
different thing,” and he refers to South 
British Fire, and Marine Insurance Co. 
v Brojo Nath Shaha (3), where the policy 
in suit piovided that no suit should he 
sustainable unless brought within six 
months but where this provision, although 
referred to, was not discussed 

It is stated in the 2nd Ed. of Sir Edk 
Pollock’s book on the Indian Contract Act 
ut p 174 that see. 28 merely affirms 1 ho 
common law Tf ibis is conecl , it is noti<v- 
able that a provision to the rllect of U>« 
one in suit in msmanoe policies has b< cn 
stated to be a reasonable piovision 
Home [nsuratne Company of New I oil 
v Victona-Montreal Fire Insurance Com- 
pany (4) 

In Porter’s Laws of Insurance, Gth Ed , 
p. 195, it is stated that insurers max 
lawfully limit the time within which an 
action may be brought to a period le ss 
than that allowed bv the statute of him 
tation and that the tine ginimd on which 
the clause limiting the time oi claim iosN 
and is maintainable is that, by the con- 
tract of the parties, the right to indemnity 
in case of loss and the liability of thr^ 
Company theiefoi do not become abso- 
lute unless the remedy is sought within 
the time fixed b> the condition in tin- 
policy. 

In view of the decisions refer red to 
above with which I respectfully agree, 1 
am not prepared to say that condition 13 
in the policies in suit mh urges the proxf- 
sions of see 28 of the Indian Contract 
Act and if it does not infringe sec. 28, T 
do not think that it can be said to in- 
fringe sec. 23 of that Act. 

I would accordingly answer the issue 

cn i. l. a. ae Cai. bib ub09), 

(4) U E. [10O7J4. A. tV 60 at p, 6 


in the affirmative and hold that the suit 
is not maintainable 

I desire to say with all respect to the 
Chief Justice that I do not understand 
his order referring the matter to tins 
bench which he appointed to tiy the 
issue raised m paras 1(5 and 17 of the 
written statement which is substantially 
the issue of law which w 7 e have tried It 
is of course open to him to appoint a 
special bench of two Judges to try a suit 
but having done so it is not, T think, open 
to him in any ‘way to fetter the disci e- 
tion of the bench as to how the suit shall 
bo tiled It is for the bench and the 
bench alone to decide how the suit is to 
he tried, that is to sa\ , whethei issues of 
fact and law aie to bo tiled togethoi or 
whether the issues of law 7 shall be tried 
first. This is m aceoidince with the pio- 
visions of Or JN, i 2 of the Civil Piocc- 
dure Coda as I understand them and it 
is not suggested that tire matter comes 
before us under r G of that order I 
have no doubt that the Chief Justice did 
not desire to fetter the discretion of the 
bench in tivmg the suit but the manner 
in which tho matter comes before us 
under Ins order is to say the least unfor- 
tunate. 

The Defendants will be entitled to their 
costs to be taxed as of a healing under 
scale No. 2 

Booklvnu, J — Though this Bench has 
been appointed to try an issue referred 
to in the petition praying for its appoint- 
ment, at Jibe hearing the whole case has 
been treated as being before us and we 
have been asked under Or 14, r 2, C. P. 
C., to settle and try an issue of law on 
which the case may be disposed of and to 
postpone settlement of issues of fact, and 
to this xve have acceded. 

As has already been pointed out, the 
decision in Hirabhai v. Manufacturers Life 
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Insurance Co. (1) is open to consi detable 
doubt and the correct view was, T think, 
expressed by Batchelor, J , in Baroda 
Spinning and Weaving Co „ Ld v. Satya- 
narayan Marine and Fire Insurance Co. 
Ld. (2) m the passage which my learned 
brother has cited The proposition ad- 
vanced t on behalf of the Plaintiffs that the 
condition offends against the Indian Con- 
tract Act in that it curtails the penod of 
limitation foi a suit on the policy, and 
the argument addressed to us, exclude the 
proposition that what is ‘affected by the 
condition aic the rights of the Plaintiffs 
if not enforced within the time which the 
condition ptescubes Tin* contention niav 
theieloie Jairh lie tested bv assuming tli.it 
tlu condition pi ovules that it its tenns aie 
not. complied with, a pait, let us say oiv*- 
halt, ot the beneht undei the policy shall 
be ioiieitcd To such a condition the learn- 
ed Counsel was unable to appl\» Ins argu- 
ment winch lails tohneet the general test oi 
a|)plicabihtv to every dcgiec of the cncuin- 
stancos in which it is put lorward 
The ])omt which wo have to decule was 
referred to m Atlantic Shipping and Trad- 
ing Go v Louis Dreyfus d Co. (5) It aio-e 
in connection with the commencement of 
arbitration proceedings within a stipula- 
ted tune In his speech Lord Dunedin 
observed — “ Now if it wore illegal to ar- 
range that a claim should not be good un- 
less made within a certain time T should 
understand the argument, but as it is ad- 
mitted that it is perfectly legal to make 
such a stipulation — it is done, c»g., every 
day in insurance policies — then why should 
it be bad because it is tacked on to a pro- 
vision for arbitration instead of to an 
action at law ? ” It has not been con- 
tended that the law m India though codi- 

( 1 ) 14 Bom. L. R. 741 (1912) 

(2) I. L. R. 88 Bom. 844 (1918). 

(5) [1922] App. Ctte. 250.* 
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bed, differs from English law in this 
respect 

1 that the suit is not maintain- 

able and that it should be dismissed with 
costs on scale No 2 

fl/rsA/s* (' hati erjee it (In , Solicitors for 
the Plaintiff 

Messrs Ciujh a ('<> , Sol km tors for the 
Defendants 

P K 0 

CIVIL APPELLATE JURISDICTION,! 

Appeal from Appellate Decree 
No. 598 of 1920. 

(I (3. Giiosk, J. ) 

Panton, J. SrnENDRA Nath De 

1922, and ois, Defendants, 

Heard, Appellants, 

22, November. t>. 

192a, Asr tosh Nandi, 

Judgment, Plaintiff, Respondent. 

21, Febiuary. 

Hinchi lau — --))u><jiud ifu ation of heu 

— On ns— Lt}n w»//, ft k < n ch vy ucd i ji cs 

The presumption of Hindu Jaw is 
agamsl disqualification , and the burden of 
proof eg di^quahfu at ion lies on a person 
who seds to exclude another who would 
be an luu , should no cause of euduvnn 
be established , and where it is contended 
that a pirson i s enludcd from inheritance 
by reason of disease , the strictest proof of 
the disease as will disqualify hun at the 
time the succession opened will be re- 
quired 

The latei Hindu law-books generally lay 
dbtvn that leprosy, to be a ground 0 / ex- 
clusion, must be of the sanious or ulcerous 
and not of the anccsthetic type. 

This was an appeal preferred on the 
11th ot March 1 920, against the decree of 
the District Judge of Zillah Bankuia 
(Girish Phandra Sen, Esq), daftd the 
18th of December. LOU), affirming the de- 
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cree of the Subordinate Judge of that Dis- 
trict (Babu Paresh Nath Boy Cliaudhury), 
dated the 31st of July 1918. 

The material facts are sufficiently stated 
m this judgment. 

Dt . D. N. Mittcr and Bobu M a tundra 
Nath Batierjee for the Ajipellants 

Babu Heramba Chunder Guha for the 
Respondent. 

The Judgment or the Coi rt was as 
follows : — 

The facts which have given rise to this 
appeal have been set out at length in the 
judgments of the Courts below, and it is, 
therefore, unnecessary for us to lcpcat 
them here The Plaintiff prayed fta de- 
claration ot title to, and separate posse isjon 
of, the lands m Sell 2, for declaration of 
title to }th shaie ot the lands in Sch 1 and 
for recovery of that share on partition, and 
tor declaration of title to Jth share of the, 
lands in Sobs (5, and 7 and for reemeiv 
of joint possession of the same and for 
other reliefs mentioned in the plaint. 
The Defendant No. 1 contended that the 
Plaintiff being a leper did not inhent the 
properties left by his maternal grand- 
father, one Jaggarnatli, and that in anv 
event the Plaintiff’s claim was barred hv 
limitation The Defendants Nos. *2 and" 

3 pleaded that the Plaintiff bad no cause 
of action as against them. The Defend- 
ant No. 4 supported the Defendant No 1 . 
The Court of first instance found that 
the Plaintiff was not disqualified to in- 
herit the properties which belonged to 
Jaggarnatli on account <jf his leprosy and 
that the suit was not barred by limita- 
tion. The lower Appellate Court, on ap- 
peal, found according to the medical evi- 
dence which had been adduced in the case 
that the Plaintiff had anaesthetic leprosy 
of the mildest kind and that it wa» not of 
a bad type and vfhs not ulcerous and ac- 
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cordingly held that at the time when the 
succession opened, he had no leprosy of 
&uch a kind as could disqualify him from 
inheriting the properties which belonged 
to his maternal grandfather. On the 
question of limitation, the lower Appellate 
Court found that inasmuch as Jaggar- 
nath’s widow Sreemati Bhagabati was in 
possession of the joint properties' till 1321 
B. S when she died, time began to run 
as against the Plaintiff only from tlie 
death of Bhagabati w T hen thfi succession 
opened, and therefore fire Plaintiff’s suit 
was not haired by limitation. The lower 
Appellate Court accordingly affirmed the 
d&cree of the first Comt. Against this 
judgment and decree of the lower Appel- 
late Court the present appeal has been 
preferred by the Defendants Nos 1 an<t 
4 and on their behalf H lias been contend- 
ed before us that on the findings of the 
two Counts below it should have been held 
that the Plaintiff wsfe excluded from in- 
heritance, and secondly that it had not 
been shown what the condition of the 
Plaintiff was at the time when the succes- 
sion opened. 

Now, under the Hindu law the grounds 
of exclusion from inheritance fall under 
the following six heads : — (1) physical 
and mental defects, (2) incurable or ago- 
nizing diseases, (3) degradation from 
•caste by leason of crimes or otherwise, 

(4) vicious, criminal or irreligious conduct, 

(5) becoming Naistika Brahmachary (per- 
petual student), (6) l dnapraethasrami 
(hermit), or sanyasi (ascetic). The physi- 
cal and mental defects expressly men- 
tioned in the texts are impotence, dumb- 
ness, deafness, lunacy, lameness, blindness 
and idiocy Manu has a further vague 
ground of exclusion, Nmndriyatwa , t,e., 
absence of limb or scum* which includes 
according to Sdrasmti Vilasa females as 
a class. Amang the diseases, lunacy has 
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already been referred to. Otter diseases 
expressly mentioned are leprosy (Vishnu) 
and elephantiasis (Devala) Yagnavalkya 
has a general ground — achikitsya roga 
(incurable disease), of which consumption 
is given as an illustration by the Mitak- 
shara and Narada has a similar general 
ground deergha teevra roqa — obstinate or 
agonizing disease Tliere is some defer- 
ence of opinion as to some of these de- 
fects whether they should be congenital 
Sir gliomas Strange distinguishes between 
infirmities, such <is blindness, deaf- 
ness, dumbness, etc , which to disqualify 
must be coeval with birth, and disqualify- 
ing diseases such as iepiosv, etc’ , which 
the Hindu leligion regaids as visitations 
not only lor sins committed m a pieceding 
state, but also foi sins committed m this 
life, and, therefore, such visitations aie 
not necessarily congenital in older t) ,!is- 
qualih # 

Of the Hmftthi wiiteis the onlv one who 
exprebbk excludes a leper is Devala, 
whose text mns as follows : — “ When the 
father is dead, an impotent man, a leper, 
a madman, an idiot, a bhndman. an out- 
cast, the offspring of an outcast, and a 
person wearing the token (of religious 
mendicity) are not competent to share the 
heritage.” Manu excludes one who ’is a 
Nmndnya , that is, devoid of an organ, 
after expressly mentioning eunuchs and 
outcasts, one born blind or deaf, an in- 
sane, an idiot and a dumb man, but a leper 
is not referred to by him (see Buhler, 
Ch. IX, Bloke *201). Ayastamba and- 
V&siskta do not exclude him. Narada ex- 
clude® persons afflicted with a chronic or 
acute disease (see Sacred Books of the 
East, Vol. 33, p. 194), or, as otherwise 
translated, an acute or agonizing distem- 
per. Atrophy or pulmonary consumption 
is instanced as a chronic and leprosy as an 
acute disease in the Katnakara. Yagna- 


*alkya and Vishnu exclude persons suffer- 
ing fiom an incurable disease So far as 
lepiosy is concerned, the later Hindu law 
books generally lay down that to be a 
giomid of exclusion it must be of the 
Ramons or ulcerous and not of the anaes- 
thetic type [Bee Janardhan Panduranq 
v. Copal Panduranq ( 1 ), Anantu v. Hama - 
bai (2), Pianqayyah 0 hvlti v Thantha- 
(hcla Mudah ( 3 ), II dan Dasi v. Durga- 
duv ( J > , Mohuni Wiagaban v, Raqhunan - 
dan (I)) and Kayarohana v Subbaraya 
( 6 )]. 

The piesumptioh of Hindu law is 
against disqualification and the burden of 
proof of disqualification hew on a person 
who seeks to exclude another who would 
be an hen, should no cause of exclusion 
Ik* established It is also settled that 
uhcre it, is contended that a person is ex- 
cluded from inheritance b\ reason of 
disease, the strictest proof of the disease 
as will disqualify him at the tune the Suc- 
cession opened will he required On the 
findings ariived at by the two Courts 
below and on the authorities referred to, 
with wlnclnwe are m agreement, we must 
hold that the Plaintiff was not disquali- 
fied Iroin inheriting the properties which 
belonged to his giandfather after the death 
ol Sieemati Bhagabati Dasi. In this view 
ot the matter, the two contentions ad- 
vanced on behalf of the Appellants fail 
and this appeal must be dismissed with 
costs. 

N G. 

(1) 5 B H 0 (A. O J) 146 (1868) 

(2) I.»L R 1 Bom. 654 (1877). 

■ 3l T. b R 19 Mad 74 (18901. 

(4) 4 C U 323 (1906). 

(6) L. R. n I. A. 94* s. c I. L. R. 22 Cal. 

843 (1896). 

(6) I. L. R. 38 Mad. 260 8. c. 26 M. L, J. 

261 (1913'. 
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[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 1012 of 1920. 


Cuming, J. 
Panton, J. 

1922, 

Heard, 3 and 

1, April. 
Judgment, 

24, April. J 


Rajah Rkshee Khsh 
Law, Plaintiff, 
Appellant, 
v . 

Ohintamani Dalai, 
Defendant, Respondent. 


Bengal Tenancy Act ( VIII of 1883), secs 30 (b) 
and 182, enhancement of rent of holding consisting 
of homestead and tank, if allowable under — En- 
hancement under sec, 30 (b\ if depends on the use 
to which the holding is devoted 


Where an application asked for en- 
hancement of the rent of certain holdings 
consisting of homestead or homestead and 
tank under sec . SO (b), Bengal Tenancy 
Act , and the Revenue Officer refused it 
on the ground that they grew no agricul- 
tural crops : 

Held per Cuming, J -That there is no- 
thing in sec . 30 (b) to nstnct the enhance- 
ment to the land act null n used for cultiva- 
tion. To attract the operation of the sec- 
tion it would seem to be sufficient that the 
land in question is a holding , held at a 
money rent by an occupancy raiyut 
Neither would sec. J82 remove homestead 
lands from the operation of sec . 30. It 
would no doubt be open to the tenant 
under sec . 182 to prove that the rent of 
homestead land by custom or local usage 
is not liable to be enhanced under sec. 30 
(h), but failing the proof of any such cus- 
tom or usage homestead land would come 
within the operation of sec. 30 (b). 

Per Panton, J. — That nothing is said 
about “ agricultural crops' 1 in sub-sec. 
30 (b) or tn relation to it; and there is no- 
thing in the wording of sec . 30 which in- 
dicates that an enhancement under sub- 
sec. (b) can only be made when the hold- 
ing grows “ agricultural crops. 11 Such an 
enhancement bears no apparent relation 


[VoL. XXVtI. 

* to the use , agricultural or otherwise , to 
which tlte particular holding is devoted . 

This was an appeal preferred on the 
23rd April 1920 against a decree of Paroda 
luiikar Mukerjee, Additional Special 
Judge of Zrllah Midnapur, dated the 16th 
July 1920, affirming a decree of Babu 
Jugesh (!h Mitra, Revenue Officer of that 
place, dated the 15th April 1918 

'Idle facts of the case are briefly as fol- 
lows — In an application undci sec 105, 
Bengal Tenancy Act foi settling jail rents 
ol a number of holdings, the landlord 
asked for enhancement of rents under sec. 
30 (b) m respect of two holdings, one 

consisting of homestead land and the othei 
ol homestead and tank The Revenue 
Officer held i lint the land of these hold- 
ings giew no agricultural crops and so no 
enhancement could hi* allowed under sec. 
30 (b) On appeal fb ,k su'd. decision was 
upheld by the Special Judge on the 
giound that the holdings consisted of 
homestead and homestead* and tank res- 
peetneljx 'flu* landlord thereupon pre- 
fei red the present second appeal to the 
High Couil 

Babn Charu Clmndta Biswas (for Babu 
Xarcndra Chandra Bose) and Babu Naim 
Chundm Paul for the Appellant. 

• N<> one appealed for the Respondent. 

The Judgment of the Court was as 
follows : — 

Cuming, J. — This appeal arises out of 
an application under sec. 105, Bengal Ten- 
ancy Act-, to settle fair rents of a number 

• of holdings And relate to two of the hold- 
ings, viz., Nos. ]G and 53 The land- 
lord asked for an enhancement of the rent 
of these holdings under sec. 30 ( b ), Bengal 
Tenancy Act With regard to both these 
holdings the lower Court have held that 
as 16 is a homestead and 53 is a homestead 
and tank they are not liable to enhance- 
ment under sec. $0 (b), Bengal Tenancy 
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Act The landlord has appealed. The 
tenant, unfortunately, as the question is 
apparently one of first impression and 
also of some importance, has not appeared. 
The decision of the question would seem 
to depend on the wording of see 30 and 
sec 182. 

Reading sec 30 there seems nothing 
m the section to restrict it to the land 
actually used for cultivation To attract 
the operation ol the section it would seem 
to be sufficient that the land m question is 
a holding, held at a money lent by an 
occupancy raixat The' land in question 
is rleatly a holding [sec 

Neither would see 1 82 lemove home- 
stead lands hom the operation of sec 30 

Sec 18*2 provides that when a, nuvat 
holds the homestead othei wise than as pait 
of the holding as a rai>at the incidents of 
the tenancy of the homestead shall be re- 
gulated by IocmJ custom anti usage and 
subject 1 o iocil custom (a* usage by the 
provisions of the Bengal Tenancy Act 
applicable to land held by a laiyat. It 
would, no doubt, be open to the ten- 
ant to pto\c that the lent of liome- 
stead land bv custom or local usage 
is not liable to be enhanced under 
sec. 30 (b) but tailing the proof <*f 

any such custom oi usage, homestead land 
would come within the operation of sec 
30 ib) As to whether m any particular 
case an enhancement should be granted 
would depend on the cncumstances of the 
case. The appeal must tlieielore succeed 
and the case be remitted to ttfo Court of 
fit st instance to bo decided on the merits 

IhVFDN, J —The leasons assigned by 
the Courts below for refusing an enhance- 
ment of rent under sec. 30 ( b ) of the 
Bengal Tenancy Act are thus stated : The 
Revenue Officer, after pointing out that 
the holdings m question consist respec- 
tively of homestead aud a homestead and 


I^ALAI. 

tank, observes— “ The land of these hold- 
ings grew no agricultural crop. So no 
enhancement under sec 30 (b) is allow- 
ed.* ’ The learned Special Judge, in 
agreeing with this decision, says: “The 
Plaintiff is not entitled to enhancement 
under sec. 30 (b) m respect of serial 
Nos. 16 and 53 as they consist of home- 
stead and homestead and tank respec- 
tively ” Now nothing is said about 
k ‘ agricultural crops” in sub-sec. 30 (6) or 
in relation to it , and the reasoning of the 
Courts below cannot otherwise be sup- 
ported There is nothing in the wording 
of sec 30 which indicates that an enhance- 
men! under sub-sec ib) can onl\ be made 
when the holding glows agricultural 
ci ops ” Such an enhancement bears no 
apparent l elation to the use to which the 
particulai holding is devoted In this 
respect tlioie is a clcai distinction between 
sub-sec (b) and tljc sub-sections which 
follow, namely, (e) and (d) where refer- 
ence is made to the productive powers of 
” the land,” bv which the land of the 
paiticulai holding is appaiently meant 
An enhancement under sec 30 (b) is made 
upon geneial grounds and its application 
does not, in im \ievv, depend upon the 
use, agiicultural or othciwise, to which 
the holding is put 

1 agiee thereloie with the order pro- 
posed l>\ inv learned brother. 

lppeal allowed; 

,) X R Case rntianded. 
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(CIVIL APPELLATE JURISDICTION.) 
Appeals prom Original Orders 
Nos. 330 and 3^2 of 1920. 


Mook&rjee, J. 
Rankin, J. 
1922, 

14, August, 


Tarakhswar Pal 
Chowdhury, Plaintiff, 
Appellant, 
v. 

|Srish Chandra Ghosh 
Mandal and ors,, 
Respondents. 

8anctd— Tank— Document more than thirty years 
old, presumption as to— Evidence Act (1 of 1872 ) 
sec 90 —Proof of execution — Rent-free grant of 
tand for excavation of tank , by lessee mid officer of 
landlo j <1 — Question as t o req msi te a ?/ th oi'i ty of th * 
executants— Bui den of proof if lies on landlord or 
grantee— Excavation of tank by grantee — Possession 
from generation to generation— Acquiescence by 
landlord — Inference from sut rounding circumstances 
that persons making the grants on m Jbehalf of land- 
lord had requisite authority — X* ttn-pontratii- 
I*i meaning of - Perpetual grant , transferabi- 
lity of 


In a suit brought by the landlord in 
1913 to recover possession of a tank with 
its banks, the Dejendants claimed to har< 
acquired title by purchase in 1906 from 
persona who under two rent-free qranis 
made m favour of their predecessors in 1836 
and 1849 by an ljaradar and a superin- 
tendent respectively of the Plaintiff's 
predecessor had excavated the tank and 
remained tn possession of the same from 
generation to generation. The first docu- 
ment recited that the ljaradar was direct- 
ed by the landlord [ to make the grant for 
excavation of a tank. The second docu- 
ment purported to have been granted by 
the landlord through the pen of a person t 
who described himself as hts superinten- 
dent, and it recited the previous grant and 
stated that on measurement the tank had 
been found to extend over a larger area 
and so a supplementary grant was neces- 
sary . The grants stated that the grantee 
was to hold putra-pontradikrame (from 
generation to generation ), 

The Plaintiff contended that the burden 


[Vol. XXVIL 

lay upon the Defendants to establish that 
in respect of the first document the ljara- 
dar, and in respect of the second docu- 
ment the superintendent , had the requi- 
site authority to make a grant which 
would be operative against the landlord, 
and that the vendors of the Defendants 
had no transferable right: 

Held — That the application of sec. 90 of 
the Evidence Act does not justify the in- 
ference that the documents which are 
established to be genuine were m fact exc- 
elled by pet sons possessed of the requisite 
authority If does not , however , follow 
that it is necessary for the grantee of the 
document or lus successor in interest to 
establish bg direct evidence that the cxc- 
lutant had the requisite authority. When 
a grant has been m operation for a lonq 
series of years , as in this ease , it may be 
impossible to adduce dire ,t evidence of 
authority. In such a contingency the 
('('Uri may draw an mfcrcqce from all the 
s n, minding circumstances. In the pre- 
sent case, the grantee and his successors 
in interest from generation to generation 
had been m possession , if the grants 
were unauthorised the landlord might have, 
been expected to take steps long before 
this to eject the grantees . 

'UttILAGK v. Dallial (1), Uggra Kanta 
Chowdhury v Harro Chandra Shkk- 
mn t (g), Maharam Chaprasi t>. Telam.* 
uddin Khan (4), Airey v. Stapleton (5) 
and Naina Pillal v. Ramanathan 
Chettiar (0) referred to. 

The burdfn thus shifted upon the land- 
lord to prove how he came to acquiesce in 
the long possession of the grantee and his 
successors . Besides , it was the landlord 
who should be aware of the scope and 

ti> T. L,>H. 8 Oat. 55? <1878). 

<21 I. L. ft. 0 Cal. 209 <1*80 j. 

/. < 4 ) %$$>u j . mmm 
m citwri w. 

<8> 83»d,LJ,B4U MM 
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tent of the outhority conferred by him, upon 
hie lessee, or upon the superintendent of 
his estate. No evidence being forthcom- 
ing from his side , it was open to the 
Courts below to draw an inference that the 
grants must have been made by persons 
who possessed the requisite authority, and 
the Plaintiff could not now urge that the 
grantee and his successors had held for 
so long a time without a lawful origin of 
their title and possession. 

SUDUMAN JAMADAR V. BEHAR] MaIITON 
(7) referred to. 

Held further — That having regard to 
the terms of the grants and the expression 
putra-poutradikrame used in the docu- 
ments, the grants were - made in per- 
petuity, and as they were perpetual grants 
the interest of the grantees was transfer- 
able. 

Ram Narayan Singh v. Rambaran Lal 
(9) and Ramsaran Lal v. K\m Nirayan 
Singh (10) referred to. 

According to Hindu religions notions, 
a grant of land for digging tank is 
supremely meritorious , and it is incon- 
ceivable that the grant could have been of 
a temporary character or that the land- 
lord could have intended to resume the 
grant. 

Birendra Krishna v. Akram Ali (11)* 
referred to. 

These were appeals against the order 
of Babu Bepin Behari Mukherjee, Addi- 
tional Subordinate Judge, 2nd Court of 
Zillah Khulna, dated the 21st of August 
1920, reversing the order t of Babu 
Amullya Charan Chakravarty, Munsif, 
3rd Court, Satkhira, dated the 31st of 
March 1919. 

l7i IB 0. W. N. 968 (1911). 

(9) I. L. R. 46 Oal. 683 : •.Jo. 83 C. W. N. 

606 (F. C.) (1916). 

(10) I. L. B. 48 CM. 805 (1916). 

(11) LL.R.WKW.489* ». a 16 0. W. N 

so* i w o. u j, mwm 


» 

The facts material to this report will 
appear from the following portion of the 
judgment of the lower Appellate Court 
The subject-matter of litigation be- 
tween the parties is a tank measuring 14 
bighas in area at Mouja Bamankhali. 
The Plaintilf is the sole proprietor of the 
Mouja on a partition between him and his 
brother, pro formd Defendant No, 12. 
The Plaintiff is entitled to the Mouja to 
the extent of C as. 8 gds. share of zemin- 
dary and 9 as. 12 gds. of putm rights. 
The Plaintiff, it is said, was in khas pos- 
session of the tank until 1318 when it was 
settled with the Defendants Nos. 10 and' 
11. The Plaintiff m execution of a rent 
decree against them auction-purchased 
the tank and took delivery of possession 
on 3rd October 191G. The Defendants 
resisted the Plaintiff on 13th October 
191G in taking actual possession alleging 
their mskar right to the tank on fhe basis 
of two sanads purporting to have been 
granted to the Defendants’ predecessor-m- 
mterest by the LMamtift and the Defend- 
ant No. 12’s predecessor. The Plaintiff 
characterises the sanads as forged. The 
Defendants Nos. 2 and 4 assert their right 
to the tank on two kabalas from the suc- 
cessors in interest of Sonatan and Pitam- 
bar Ghosh of Tulsidanga. Sonatan is 
alleged to have got niskar grant of the tank 
fiflom Biswanath Bhattacharja, ijaradar, 
for eight bighas in 1243 and another simi- 
lar grant in 1256 B. S. for additional 6 
bighas from the superintendent of the 
zemindar Babu Umesh Chandra Pal 
Chowdhury, Plaintiff’s predecessor. Sona- 
tan and his heirs were in possession of the 
tank up to 1313 B. S. when the above 
sale took place by two kabalas. The 
Plaintiff in his attempt to take khas pos- 
session of the tank created a false tenancy 
in favour of the Defendants which gave 
rise to a 145 case in which the Defend- 

111 
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ants’ possession was maintained, tfhe 
Plaintiff and Defendants Nos. 10 and 11 
being thus baffled in their attempt caused 
the so-called tenancy to be auction-pur- 
chased by the former. The sale could 
not have passed any litle to the Plaintiff 
The learned lower Court found the Plain- 
tiff’s zemindary uglit but rejected Ins 
prayer for khas possession So the appeal 
by the Plaintiff.” 

The lower Appellate Court was of opi- 
nion that the Oouit of first instance had 
nut propeily decided the questions whe- 
ther the mslar was a transferable right r 
oi not, and whethei Pitambai had am 
share m the tank and sent the case baelc 
for trial de vovo after giving opportunity 
to the parties to adduce fresh evidence 

Against the decision of the Suboidinaie 
Judge, both the Plaintiff and the Defend- 
ants preferred the piosont second appeals 
(Nos 330 and 392 le&pectivoh) 

Dr. DwarliOi Nath M it ter and Babin s* 
Violas Chandra " Pahasi , llcmcndra 
( havdra Sen and Piamutha Nath Bancr- 
]€c lor the Appellant m Appeal No 330 
and for the Respondents in Appeal 
No. 392. 

Babus Surcndra Chandra Sen and 
Dwijendra Krishna Dutta for the Respon- 
dents m Appeal No 330 and for the Ap-‘ 
pellants in Appeal No. 392. 

The Judgment of the Court was as 
follows : — 

These two appeals are directed against 
an order of remand made by the Subordi- 
nate Judge m a suit- for recovery of pos- 
session of immoveable property on estab- 
lishment of title. The subject-matter of 
the litigation is a tank with its banks, 
situated within the property of the Plain- 
tiff. The Defendants purchased the tank 
under two Conveyances, dated the 4th 
Rnd 11th November 1906 from peiraona 


who claimed to hold under two grants 
made m favour of their predecessors on 
the 6th October 1836 and 16tli July 3849 
The Plaintiff alleged that as the vendois 
of the Defendants had no transferable 
right, they weie liable to be elected as 
trespassers. The primary Court held that 
the Defendants had acquired a valid title 
by their pm chase and dismissed the' claim 
for ejectment, subject to a declaration in 
favour of Plaintiff in respect of his title 
as the superior landlord The Subordi- 
nate Judge lias remanded the case for fur- 
ther investigation. The Plaintiff as also 
the Defendants are dissatisfied with tins 
order They are agieed that further en- 
quiry is not needed, but while the Plain- 
tiff contends that the suit should ha\e 
been decreed on the facts found, the De- 
fendants maintain that the suit should 
have been dismissed On the present ap- 
peals two questions have been raised, 
fust — whether the giant* made by the 
predecessors of the Plaintiff on the 6tb 
Octobei 1836 and the 30th duly 3849 are 
operative against him, and secondly, whe 
tlier the Defendants have acq lined a valid 
title ’by their purchase. 

As regards the fust point the Plaintiff 
lias contended that the document should 
not have been received m evidence, on the 
authonty of the cases of Ubdacl v. 
Baikal (1) and Uggra Kanta Chowdhtmj 
v. 'llarro Chandra Shichdar (2) 

We are of opinion that the decisions 
mentioned do not assist the contention of 
the Plaintiff There are really two ques- 
tions for consideration, namely, first, 
whether the documents were genuine, 
and, secondly, if genuine, whether they 
were executed by persons who had author- 
ity to bind the predecessors of the Plain- 
tiff. The solution of the first question 

(1) I, U. R. 3 Cal. 657 U878}. 

(2) I, U R* %0al. 209 (188©,\ 
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depends upon sec 90 of the Indian Evi- 
dence Act, Shafiq-un-vessa v Shaban Alt 

(3). The Courts below, as we under- 
stand their judgments, have found that 
those instruments might be treated as 
ancient documents and that they were in 
fact executed by the persons whose signa- 
tures 'they bear. The second question is 
whether these documents were executed 
by persons who had the necessaiy author- 
ity Thji first grant was made by one 
iiiswanath Bhattacharja* who describes 
himself as the ijaradar, m other words, as 
a temporal y farmer 01 tonuic-holdei 
The document recites that the grftntee 
Sonatiin (those had made an application 
to the supenoi landlord for the giant of 
8 big has of land foi the purpose of exesua- 
tion of a tank, that the landlord had sanc- 
tioned the application and had directed the 
ijfuadar to giant a samul TJie ijaradtit 
accoidingly made* the giant in favour of 
Sonatan ( those, to be hold fiom genera- 
tion to generation, in older that a tank 
might be excavated The second docu- 
ment purports to have been giante^l by 
one Umesh Chandra Pal Chowdhury 
thiough the pen of Guiu Prosad Baneijee, 
who describes himself as a supennten- 
dent. This document recites the previous* 
grant and states that as on measurement 
the tank bad been found to extend over .14 
bighas of land, it was necessary to make a 
(Supplementary giant of 6 bighas so that 
the grantee might remain in possession 
of the tank from generation to generation. 
Both the documents stated explicitly that 
no rent would ever be paid. The Plain- 
tiff contends that the burden lies upon the 
Defendants to establish that m respect of 
the first document the ijaradar and in 
respect of the second document the 
superintendent had the requisite authority 

(3) I, L. R. 26 All. 681 ; I, c. 9 0, W. N, 106 
CP, 0.) (1904), 


to make a grant which would be opera- 
tive against the zamindar It is not dis- 
puted and cannot be disputed that the 
application of sec 90 of the Indian Evi- 
dence Act does not justify the inference 
that the documents, which are established 
to be genuine, w'eie m fact executed by 
persons possessed of the lequisite author- 
ity That is an entnely different ques- 
tion, and the coriectness of the decision 
in Ubilack Rat v Dalhal Ren (1) and 
Uggra Kanta Chowdhury v. llano Chan - 
* dra Shichdar p2), which were followed in 
Maharam Chaprasi v. Tclamuddin Khan 

(4) cannot be questioned Indeed, a 
similar view w T as adopted in Aircy v. 
Stapleton (5). In that ease, where a deed 
purpoited to be an appointment under a 
special powei and to be executed by the 
attorney of the donee of ilie power, it was 
ruled that piesumption only arose as ic- 
gards tho execution pf the deed but not 
with regard to the authority ol the solici- 
tor to execute the power. It does not 
follow, however, that it is necessary for 
the grantee of*tho document or his suc- 
cessor -in-interest to establish by direct 
evidence that the executant had the re- 
quisite- authonty. When a grant has 
been in operation for a long series of years, 
as in this case, it may bo impossible to 
adduce direct evidence ol authonty. In 
such a contingency the Court may draw 
an inference fiom all the surrounding cir- 
cumstances. In tho present ' case, the 
grantee and hia successors m interest from 
generation to generation have been in 
possession for more than 70 years. If the 
grants were unauthorised the zamindar 
might have been expected to take steps 
long before this to eject the grantees; 

(1) I. L. R. 3 Cal. 667 (1878). 

12) L L. R. 6 Cal. 209 (1880), 

(4) 16 C. h, m (1911), 

(5) [1897] 1 Ob, 164, 
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Naina Pillai v. Ramanathan Chettiar (6). 
The burden thus shifts upon the zamindar 
to prove how he came to acquiesce in the 
long possession of the grantee and his suc- 
cessors. Besides, it is the zamindar who 
is aware of the scope and extent of the 
authority conferred by him upon his 
lessee, or upon the supenntendent of his 
estate. No evidence, however, is forth- 
coming from his side, Suduman Jamadar 
v. Behari Mahton (7). In these circum- 
stances, it was open to the Courts below 
to draw the inference that the grants must 
have been made by persons who possessed 
the requisite authority. We are of opi- 
nion that the Plaintiff cannot now success- 
fully urge that the grantee and his suc- 
cessors have held for 70 years without a 
lawful origin of their title and possession. 

As regards the second point, the ques- 
tion for consideration is, whether the in- 
terest of the grantee was transferable 
It has been rightly held by the Courts 
below that the effect of the grant cannot 
be determined by a reference to the pio- 
visions either of the Transfer of Propei t\ 
Aet or of the Bengal Tenancy Act. The 
point for* determination is, whether, in 
1836 and 1849, interest in land created 
by a grant of this description was or was 
not transferable by custom or by contract ; 
Suit* Mohan v. Raj Krishna (8). No evi- 
dence of custom has been produced. The 
terms of the grant, however, leave no room 
for doubt that the grant was made in 
perpetuity. The grant -stated explicitly 
that the graptee was to hold from 
generation to generation. The expression 
used is putra-poutradikrame. The Plain- 
tiff has urged that there is no evidence to 
show that this expression, now so fami- 

(01 88 Had. L. J. 84 (1810). 

(7) 16 C. W. V. 058 (1911). 

(8) 86 O. W, N, 480: *, c. 88 0. U J. 103 

(1980). 


liar, had in 1836 and 1849, the same 
meaning as is at present attributed to 
it. In this connection, reference has been 
made to the decision of the Judicial Com- 
mittee in Ram, Narayan Sinqh v. Ram- 
saran Lai (9) , which reversed the decision 
of this Court in Ramsaran Lai v. Ram 
Narayan Singh (10). There, however, 
the expression was used in relation to a 
very special type of grant, namely, jaigir, 
which possessed well-known incidents. 
Here, on the other hand, we ha^e a grant 
of land made for the excavation of a tank. 
The evidence recited m the judgment of 
the. trial Court shows that there was 
scarcity of water in the village and that 
Sonatan Ghose whose daughter had been 
married in that village, undertook to re- 
move the difficulty felt by the villagers, if 
land were granted to him m perpetuity, 
so that he might excavate a tank at con- 
siderable Expense of njoney. The grant 
was made accordingly and the tank was 
excavated for public benefit. As pointed 
out by Chatterjea, J., in Birendra 
Krishna v. Abram AU (11), according to 
Hirfdu religious notions, such grant of 
land for digging tank was supremely 
meritorious. In these circumstances, it 
.is mconceivable that the grant could have 
been of a temporary character or that the 
landlord oould ever have intended to re- 
sume the grant. We feel, no doubt, that 
the grant comprised in the documents of 
the 6th October 1836 and the 6th July 
1849 was a perpetual grant ; and if it was 
a perpetifal grant there can be no room 
for controversy that the interest created 
was transferable. In our opinion, the 
decree made by the trial Court was correct 

(9) I. L. R. 46 041. 033 1 a. o 23 0. W. N. 800 

(P. 0.) (19181. 

(10) 1. L. R. 48 Cal. 8Q0 (1910). 

(11) I. L. R^SCal. 439; s. o. 10 0. W. If. 

804, 10 0, L. J. 194 (1918), 
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and should not have been set asicle by the 
Subordinate Judge. 

The result is that the appeal preferred 
by the Defendants (M. A 392 of 1920) is 
allowed and that preferred by the Plain- 
tiff is dismissed. The order of the Sub- 
ordinate Judge is set aside and that of the 
Court of first instance restored. This 
order will carry costs both here and in the 
Court of the Subordinate Judge. There 
will be no separate order for costs in 
M. A* 330 of 1920. 

Appeal No. 330 dismissed, 
Appeal No. 392 allowed; 

H, C. S. Suit distnissed 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from appellate Decree 
No. 2893 of 1920 

Syed Ali Kazemini 
Matwali, Plaintiff, 
0. C. Goose, J 4 A*ppellant, 

Panion, J. Vm 

1923, Manik Chandra 

25, January. Pkamanxk, Defend- 
ant, Respondent. 

Landlord and tenant— Origin of tenancy not 
known — Evidence necessary to prove the nature of 
tenancy— Circumstances under which permanency 
of tenure may be presumed— Estoppel and ao 
quiescence— Pucca stmetures built by tenant , with- 
out objection by landlord. 

When the origin of a tenancy is un- 
known, the evidence and the mode of deal- 
ing with the demised land and the acts 
and Conduct of the party constitute the 
best, if not the only, evidence for the pur-, 
pose of proving the nature of the tenancy. 

Ismail Khan Mahamad v. Jaigun Bibi 
(1) referred to. 

Permanency has been presumed, in 
Dfirious cases where there was a series of 
successions and a series of recognitions 
by the landlord, the reyt being allowed to 
H) I. It ft. 3? Gal, 570(1900). 
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Chandra Ghosh Mandal. 

continue at an uniform rate for a long 
scries of years; bui this presumption can- 
not be drawn from the, mere fact that there 
haqc been two or three, transfers and that 
again within recent years. 

In order that the tenant might avail 
himself of the plea of estoppel or acquies- 
cence against the landlord, it is necessary 
for the tenant to show that in spending 
money for the erection of buildings of a 
permanent ehaiaeter, he was acting in an 
honest belief that he had a permanent 
right in the land and that the landlord 
knowing that he was acting m that belief 
stood bg and allowed him to go on with the 
construction Merc knowledge of the 
landlord or his agent is not enough. 

Beni Ram v Kundan J al (2) and 
Ramsdgn v. Dyson (3) referred to. 

This was an appeal against the decree 
of Babu Srish Chandra Chaudhury, Sub- 
ordinate Judge, #3id Court of Zillah 
Hooghly, dated the 4th of June 1920, re- 
versing the decree of Babu Ramesh Chan- 
dra Sen, Munsif, 1st Court at that place, 
dated the 24th of March 1919. 

The facts of the case will appear from* 
the judgment, 

Mr, A. S. M. Akram for the Appellant, 

Babus Mahendra Nath Iloy and Bigan 
Kumar Mukherjee foi the Respondent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit brought 
by the Plaintiff as mutwah of the Hooghly 
Imambara for a declaration that the De- 
fendant has noi permanent right in respect 
of the land referred to in the plaint and 
for a mandatory injunction that certain 
walls which had been erected by the De- 
fendant should be demolished by him and 

(9) L. R. as I. A. 68 : s, c. 8 0. W. N. 508 
(1S98), 

(8) It, ft, 1 Eng. & It. Aw. 1W (1666). i 
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for a permanent injunction restraining 
the Defendant from making any perma- 
nent structure on the land in question. 
The Defendant in his written statement 
urged that the jama of the land in ques- 
tion had been fixed at Re. 1 13 as. 10 gds. 
from before the decennial settlement and 
that the holding had been in the occupa- 
tion of tenant on payment of rent at a 
uniform rate for a long period and that 
it had been transferred on several occa- 
sions at auction sales and by mortgages 
and conveyances to the knowledge of the 
landlord. He also stated in his written 
statement that if it was found that the 
holding in question was included within 
the wakf estate of the Hooghly Imambara, 
then it should be held to have been m 
existence from before the creation of the 
wakf estate. The learned Munsif who 
tried the case in the first instance came 
to the conclusion that the Plaintiff was 
entitled to a declaration that the Defend- 
ant had no permanent rights whatsoever 
in respect of the land in suit and that he 
should be restrained from erecting any 
fresh permanent structure on the land. 
f As regards the existing structures the 
Muusif held that they should remain. On 
appeal by the Defendant, the lower Ap- 
pellate Court has held that the Defend- 
ant’s tenure was of a permanent nature 
and that the buildings on the land had 
been erected to the knowledge of the land- 
lord and that m the circumstances the suit 
should stand dismissed with costs. The 
mutwati has now appealed to this Court, 
and on his behalf it has been contended 
that having regard to the fact that he is 
the mutwah *of a wakf estate, it should 
have been held that under the Maliomedan 
law he or his predecessor-m-iateiest had 
no power whatsoever to grant any perma- 
nent interest in respect of any land within 
ambit o i the wakf estate. In the 


second place, it has been urged that on the 
iacts found, the presumption of peima- 
nency which has been drawn by the lower 
Appellate Court is wrong 
As far as we can gather from the judg- 
ments of the two Courts below, there is 
no document produced in this case show- 
ing the origin of the tenancy or the in- 
cidents of the tenancy at its inception 
In the absence of any such document we 
are left to find out what the nature of the 
tenancy was and is from the evidence ot 
•the mode of dealing with the demised land 
and from the acts and conduct of the 
pailies during such penod It is settled 
law ("see the case of Ismail Khan v Jaiquu 
Bibi (1) | that in the absence of any 
governing document in cases of this des- 
cription, the evidence of the mode of 
dealing with the demised 1 iiid and the acts 
and conduct t of the paities constitute the 
best, if not the only, evidence foi the pur- 
pose of ptoving the nature of the tenancy 
The documents such as we have in this 
case are Exs 0, B and B I Ex (C) is 
a sale-certificate showing that the hold- 
ing in question had been brought to sale 
in execution of a decree for an ears of rent 
at the instance of the landlord, namely, 
lift? then mutwah 9 and that it was pur- 
chased some time in September 1884, by 
one Ahmuddin It appears from the next 
exhibit m order of date that Ahmuddin 
wold the holding to one Ram Chander Das 
on or about the 15th November 1884. 
Then there # is Ex (B), dated 'the 26th 
* J une 1894, from which it appears that Ram 
Chander Das sold the property m ques- 
tion to the present Defendant. There is 
no doubt that Ram Chander Das was re- 
cognised by the landlord. There is also 
no doubt that after the sale to the present 
Defendant on the 26th June 1894 the rent 
which previously stood at Re. 1 13 as. 10 
U) h U B, 3*7 Cal, 570 (1900), 
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gds. was raised to Bs. 3 per ^nnum. 
Theie is not in this case, as is to be found 
in various case® m the reports, a series of 
successions and a series of recognitions 
by the landlord, the rent being allowed to 
continue at a uniform rate and without 
any variation for a long series of yeais 
The documents, so far as we can see, are 
of modem times and besides the circum- 
stances to which we have alluded, there 
are no other circumstances to winch the 
tenant ^an point as showing that his case 
is within the principle 01 the cases decid- 
ed by their hoidslups of the Judicial 1 
Committee wheie a permanent giant has 
been inleired from a- series of successions 
and transfers followed by recognition. 
Tlie Defendant tenant points out, how- 
ever, that theie are permanent structures 
on tlie land and that some of them were 
erected about 20 years ago and he has in- 
vited us to infer from these circumstances 
that the ton<ir*cy was of a permanent 
chauicter and that if it were not perma- 
nent iic would not have been allowed to 
erect peimancnt stiuctures on the land 
JShnv, to stmt with, the nature of the 
tenancy was perfectly well-known to tlie 
Defendant. That it was so is apparent 
fiom pa-ias. 7 and 8 of his written state- 
ment. In the second place, it is settled 
law T that m older that the tenant might 
avail himself of the plea of acquiescence 
or estoppel, it is necessary for the tenant 
Defendant to show that m spending 
money for the erection of buildings of a 
permanent character he was acting in an 
honest belief that he had a permanent 
right in the land and Chat the landlord 
knowing that ho was acting in that belief 
stood by and allowed ‘him to go on with 
the construction of the buildings. See the 
case of Lula Beni Ram v, Kundan Lai (2) 


and Rams den v. Dyson (3). In this 
case there is an entire absence of evidence 
showing any circumstances under which 
the present Defendant’s case *can be 
brought within the rule just referred to. 
It is, however, urged that the finding is 
that the erection of the pucca building on 
the land in suit was known to the mutwali 
or his agent. That is not enough. The 
tenant must in the first place show that 
he had an honest belief that ho had a 
permanent right in the land and that the 
landlord knew that the tenant Defendant 
w : as acting under such a belief and fur- 
ther that the landlord knowing that the 
tenant Defendant was acting under such 
a belief stood by and allowed the erection 
of the permanent structure It has been 
urged on behalf of the tenant Defendant 
that m the Courts below the nature of the 
limited interest of the Plaintiff landlord 
was not gone into and that the case was 
not appioaclied frory that point of view 
Theie may be some room for this conten- 
tion ; but having regard to the very com- 
prehensive natuie of the written state- 
ment filed by. the Defendant and having 
regard to the broad and comprehensive 
issues settled between the parties in this 
case, it is difficult at this stage to direct 
a remand. We see therefore no reason 
to diiect a remand in this case and having 
regai d to what has been stated above, we 
have no other alternative but to hold that 
the Plaintiff-Appellant is entitled to suc- 
ceed. 

The result, therefore, is that the appeal 
is allowed with costs and the judgment 
and the decree of the Munsif are restored* 
S. C. C. 

(3) L. B. 1 Eng. & Ir. App. )29 (1806)* 


(2) L* B. 26 I* A. 58 : s. c. 3 0. W* N, 502 
( 1899 ), • 
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Reference under Court Fees Act * 
Re : R. A . File No. IoO of 1922. 

Idol Sbi Sri Gokol 

Nath Jid, Appellant, 

B. B. Ghose, J. t 

1923, The New Birbhuh 

23, March. Ooal Co., Ld., 

Respondent 

Coutt Fees Act (VII of 1870, as amended by 
Bengal Act IV of 1922), Sch II, Art. 17 (m)- 
Swt for a declaratory decree where no consequential 
relief is prayed, but should have been prayed for— 
Suit dismissed under Specific Relief Act (I of 
1877), sec. Ifl— Appeal— Proper cowt-fce on mono 
randum of appeal. 

A suit for a declaratory decree was dis- 
missed on the g round that the Plaintiff 
might and ought to have prayed, hut did 
not pray, for consequential relief. The 
Plaintiff stamped his memorandum of ap- 
peal against this decision with the fixed 
fee provided by Art. 17 (in) of Sch. J1 of 
the Court Fees Act. 

Uold — That in determining the amount 
of court-fees payable, \he Court is not to 
consider whether the suit is properly fram- 
ed, whether the Plaintiff is entitled to tin 
declaration asked for or wind would be the 
effect if the Plaintiff succeeds in obtain- 
ing a declaration as prayed for. The 
Court has only to see whether it is a 
memorandum of appeal m a suit to obtain 
a declaratory decree where no consequen- 
tial relief is prayed, and if it is such a suit, 
the fixed fee of Ps. 20 is sufficient under 
the provisions of Sch. 11, Art. 17 (iii) of 
the Court Fees Act. 

Deokali Koer v. Kedar Nath (1) re- 
ferred to. , 

This was a Reference by the Taxing 
Officer to the Hon’ble Chief Justice under 
sec. 6 of the Court Fees Act about the 
sufficiency of the court-fee of Rs. 20 paid 
on the memorandum of appeal in appeal 
from Original Decree File No. 160 of 
1922. 
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The facts are fully set out in the Refer- 
ence of the Taxing Officer, which was as 
follows : — 

“In this case, the Plaintiff- Appellant 
brought a suit in the Court of the Subordi- 
nate Judge at Asansol for a declaration 
of title in respect of certain coal mines. 
The suit was dismissed by the Subordinate 
Judge, one of the grounds for dismissal 
apparently being that the Plaintiff oiight 
to have sought for further relief other 
than a mere declaration of title. One of 
the grounds of appeal to this CourJ (viz . , 
(hound No 1G) is. to the effect that the 
Plaintiff was not bound to ask for any fur- 
ther relief than a mere declaration of title. 
It seems to me that, in this case, the suit 
and, the memorandum of appeal have been 
fiamed with a view, if possible, to avoid- 
ing the payment of an ad valorem court- 
fee* under sec. 7, para. 4, cl. ( c ) of the 
Court Pees Act. But I do not think that 
tlie Plaintiff t or an Appellant ought to be 
allowed to frame a suit of appeal in this 
fashion merely to the detriment of Govern- 
ment revenue As a matter of fact, in 
whatever way the appeal is framed and 
whatever the Appellant may ask for in ex- 
press terms, he really does ask for a good 
deal more than a declaration of title. 
The declaration of title really involves re- 
covery of possession and, possibly, re- 
covery of mesne profits : that is, in effect 
the .Appellant does ask for consequential 
relief. If an ad valorem oourt-fee is to 
be paid in this case, the deficit oourt-fee 
would amount to Rs. 775. The matter is 
one of considerable importance and so I 
refrain from passing any final orders on 
the subject. In accordance with the pro- 
visions of sec. 5 of the Court Fees Act, I 
refer the matter to the Hon’ble the Chief 
Justice for orders.” 

The matter was -then laid before the 
Mr. Justice B. B. Ghose by an order of 
the Chief Justice * 


U) L L. B. BBOaL 
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Babus Baranashibasi Mukerjee and 
Krishna Lai Baner]ee for the Appellant. 

Babus Dwarka Nath Ghuckerbutty and 
Surendra Nath Gulia for the Government. 

The Judgment of the Court was as 
follows : — 

The memorandum of appeal in this 
case was filed with a court-tee of Its. 20 m 
accordance with the provisions of Sch. II, 
Art. 17 (in) of the Court Fees Act, 1870, 
as amen3ed by Bengal ^\ct, IV of 1922. 
There being a difference of opinion as to 
the fee payable between the Stamp Re- 
porter and the Vakil for the Appellant, the 
Taxing Officer referred the matter to the 
Chief Justice who has ^appointed me to de- 
cide the question under sec. 5 of the 
Court Fees Act. I thought it necessary 
to look into the plaint m order to enable 
me to decide it, and the learned Vakil for 
the Appellant supplied me witfi a copy of 
it and also another copy to the learned 
Government Pleader who appeared on 
behalf of the revenue authorities It is 
contended on behalf of the Appellant that 
the court-fee paid is sufficient. Art? 17 
of Sch. II of the Couit Fees Act runs 
thus : — “ Plaint or memorandum of ap- 
peal m each of the following suits . — . 
(in) to obtain a declaratory decree where 
no consequential relief is prayed.” The 
third column prescribes the fixed fee pay- 
able. The fixed fee is payable under this 
article only when the suit is for a decla- 
ratory decree without any prayer for con- 
sequential relief. One of the grounds for 
dismissal of the suit by the trial Court 
was that the Plaintiff ought to have asked 
for consequential relief,- which he had not 
done. I also find that the Plaintiff has 
not prayed for any consequential relief in 
his plaint. It struck me on reading the 
plaint that on the statement of facts the 
Plaintiff might and ought to have prayed 


at least for an injunction, if not for any 
other relief The learned Vakil for the 
Appellant, however, argued that assum- 
ing it is so, he has not made any such 
prayer and says that, if his suit is found 
to be badly framed having regaid to the 
provisions of sec 42 of the Specific Relief 
Act, his appeal and tho suit would be 
liable to be dismissed on that ground, but 
he cannot be asked to pay additional fee 
having legat'd to the fact that he has not 
prayed foi any consequential relief. I 
.am of opinion that Ins contention should 
be accepted I think, the obseivation of 
Jenkins, ( ' J , in Dcohali Kocr v. Kedar 
Nath (1) is appropriate to this case, where 
he says . “It is a common fashion to 
attempt an evasion of court-fees by cast- 
ing the piayers in the plaint into a decla- 
ratory shape. Where the evasion is 
successful, it cannot be touched, but the 
device does not merit encouragement or 
favoui ” The learned Chief Justice fur- 
ther obseivod • — “If the Courts were 
astute, as I think they should be, to see 
that the plaints presented conformed to 
the teims of sec. 42, the difficulties that 
are to be found m this class of cases, 
would no longer arise.” It is, however, 
not within my province to seo whether 
the suit is properly framed, whether the 
Plaintiff is entitled to the declaration 
asked for or what would be the effect if 
tho Plaintiff succeeds in obtaining a 
declaration as prayed for. If the Court 
trying the appeal finds that the suit as 
framed is not maintainable, it will either 
dismiss it or make such other order at i% 
considers proper. I have only to see 
whether it is a memorandum of appeal m 
a suit to obtain a declaratory decree 
where no consequential relief is prayed. 
I think, it is such a suit. The learned 
Government Pleader states that, if the 
(1) I. L. B , S9 0ftj* 704 at p. 707 (1912)* 
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Plaintiff frames his prayer in this man- Quaere * — Whether the law %n sec . 73 
ner with full knowledge as to its effect, of the Indian Contract Act is different 
he cannot ask that the Plaintiff should be from that laid down in Horne v. Mid- 


compclled to pay additional court-fee 
Under the circumstances it seems to 
me, the court-fee paid is sufficient accotd- 
ing to the piovisions of Sch. IT, Ait 17 
(in) of the Court Fees Act. 

J, N. R. 

PRIVY COUNCIL. 

fArPBAL FROM Bombay.] 

Loud Bpnedin. ) 

Lord Atkinson. Kesha vlal Bro- 

IjORD WrtENBURY. THBRS & Oo., 

1923 , Appellants, • 

Heard, 5 and v. 

6, Febiuary. Diwanohand & Co, 
Judgment, Respondents. 

27, February. 

Indian Conti at t Act (IV of 1872), sec 7 l — 
Afntrtne of damages — Cynti act to deliver, breach 
of— (food* not shown to have been intended for a 
particular customer - Measure of damages, if differ- 
ence between contract and mar let rates or between 
contract rate and rate expected from customer . 

Where the cunt rat t was that the De- 
fendant would deliver a certain quantity 
of coal to the Plaintiff at a certain price 
out of the Plaintiff's stock , and it did not • 
appear that this coal , ,if delivered , was in 
tended by the Plaintiff to be supplied 
and that the Plaintiff was bound to supply 
it exclusively to a particular customer , 
and the coal not havmn been delivered, 
the Plaintiff sued for damages : 

Held — That there being jnothinq in fh «e 
case to prevent the Plaintiff from selling 
the coal t if delivered , m open market , the 
measure of damages was the difference 
between the contract price and the maikct 
price and not between the former and the 
price which the Plaintiff might have qot 
by selling the same to that particular 
customer , * 


land Railway Co. (1). 

This was an appeal from a decree of 
the High Court of Bombay, dated the 23rd 
Februaiy 1920, reversing a decree of the 
said Court in its Original Junsdiction, 
dated the 26th June 1919. 

Tlie suit was instituted by the Appel- 
lants to recover damages foi bleach of a 

r» 

contract to deliver steam coal 

The vendors (Respondents) claimed 
that the confci act became impossible of 
performance owing to the action of 
Government in cominandeeiing mines 
They further contended that under) -the 
emergenev legislation m force at the 
{line the coal nhidcr the contract could 
only be delivered to the consumer named 
therein and that no damage had been 
suffered by the purchaser owing to the 
consumer having icceived supplies from 
the Government reserve. The tual Judge 
(Kajiji, J ) decided in favour of the Plain- 
tiffs and awarded them Rs 17,508 as 
damages That decision was reversed by 
the High Court on appeal (McLeod, C 
J. and Heaton, J ) who held that there 
was no evidence of damage 

The facts are fully set out in the judg- 
ment of the Board. 

Sir John Simon , K. C , Messrs . A . 
AT. Dunne t K. C and E B. Raikes for the 
Appellants — The purpose of the indent 
w T as merely to enable the vendor to get 
wagons and replace the coal supplied from 
Ins stock. 

The Appellate Court have erred in 
thinking that the particular coal and the 
particular wagons received from the 
colliery must be placed at the service of 
the particular consumer named in the 
indent. t 

U) L, R 8 0. P, 131, 188, 140, 141 1873), 
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Kesha vl\l Brothers & Co, v. Diwanchanb & Co, 

The evidence shows that some # of the d Co. Ld 
deliveries to the Appellants were from corporate special 


wagons allotted in respect of other con- 
tracts. 

The measure of damages is the differ- 
ence between the contract rate and the 
market rate at the time of bieacli The 
fact that the Appellants jnav ha\c had 
other contracts with the Ice Factory is 
immaterial, 

Mahommcd Habul Uifah v Bird d Co 

( 2 ). 

You must measure the damages at the 
time of bieach. At that time there was 
no question as to whether the Ice Factory 
had received supplies from the Govern- 
ment reserve 

Benjamin on Sale, p 1094 

Wcrtheirn v Chicoutimi Pulp Co (3), 
Iiodocauachi v M Alburn (4) and Di Fer- 
dmando v Simon , Smith d Co (5) 

Sir Geo Lowndes , K C and Mr 
Douglas McNam § for the Respondents — 
Embodied in the contract is the indent 
which is notice to the buyer and seller of 
the purpose pf the sale That distin- 
guishes this case fioin Williams Bros v. 
Arjms (6) and Iiodocauachi v Millburn (4) 

There is no evidence of market rates 
and therefore no evidence that damage 
was suffered 

The principle is that 1 lie difference be- 
tween the market rate and the contract 
rate is generally the fair measure of 
damages as stated m Werthcim v Chicou- 
timi Pulp Co. (3), British Wcstinqhouse 
Electric and Manufacturing Co Ld v. 
Underground Electric Ratlujay Co. Ld 
(7) and Watts , Watts d Co. Ld v. Mitsui 

<2. h. R. 48 1. A. 1*75 <1921) 

l3) [19U] A 0.301 at p 307 iJ910'. 

(4) L E 18 Q, B D 67 

»5’ 36 Tunes h R 797 (1920), 

(6) [1914] A. C. 510. 

(7) (1912) A. 0. 673 at y 690. 


(8), but the contract may in- 
terms necessitating a 
variation of the general rule 

Crider Indian law if yon have com- 
municated the special circumstances vour 
damages aie limited to those special cir- 
cumstances Sec 73, Indian Contract 
Act 

Mi Dunne , K C , m reply — Provided 
there is <i maiket the damages are assessed 
by the market rate. 

Th(*n Lordships’ Jiix.ment was deli- 
vered hv 

Lord Atkinson — This is an appeal 
from a decicc of the High ('mat of Bom- 
bay in its Appellate Jurisdiction, dated 
the 23rd Febiuaiy 1920, reversing a de- 
cree of a single Judge of the said Court m 
its Original Jurisdiction, dated the 26th 
June 1919 

The suit out oL which the appeal arises 
was instituted by the Appellants, as Plain- 
tiffs, against the Respondents claiming 
over Its. 40,000 damages l'oi breach of a 
contract foi the sale ol steam coal The 
suit was decided by the trial Judge in the 
Plamtills’ favour lie assessed the 
damages at Rs 17,508-0-5, but that de- 
cree was set aside by a Division Bench of 
the High Couit (Maoleod, C J and 
Heaton, J ), which allowed the appeal 
and dismissed the suit on the ground that 
in the special circumstances winch exist- 
ed no damage had been suffered by the 
Plaint ills 

The main question for determination 
by this Boaid.is whether in these circum- 
stances the Appellants are entitled to the 
sum of Ks 17,508-6-5 awarded to them by 
the trial Judge or are, as decided by the 
Couit of Appeal, not entitled to recover 
any damages On the Uth October 1917, 
the Appellant Company and the Respon- 
ds/ [1917] A. 0. 227 at P 241 . 



THE CALCUTTA WEEKLY NOTES. ,■ [foi. XXVlt 


m 

Keshavlal Brothers & Co. v. Diwanchand & Co. 


dent Company entered into an agreement 
in writing in tile following terms : — 

“ Keshavlal Brothers & Co , 

“ Bombay, 

“ 11th October 1917 

li The undersigned have this day sold to 
Messrs Keshavlal Brothers k Co quantity 

of coal amounting to Bs 1,200 tons 

or thereabouts. 

“ Description — Bengal steam coal, good 
second class. 

“ Delivery - To be desp«itclied to Cotton 
Depot, coal to be weighed and delivered at 
Cotton Depot, monthly 200 tons flora Nov- 
ember 1917, to April 1918, m equal instil- 
ments 

“Rate — Rs 17 — 15, say Rs seventeen 
and annas fifteen per ton net 

“ Delivery — At Cotton Depot 

“ Terms — Payment on delivery in Bom- 
bay 

“ Indent in any class to be furnished b\ 
the buyers, and the sellers agiee and under- 
take to deliver the coal guaranteed in in- 
stalments as above fiom stock 

“ (Signed) Ramavtar Maini, 

“ Per Pro' Diwanchand & Co * 

The Cotton Depot mentioned in tins 
agieement is admittedly a place in Bom- 
bay where ootton and other goods aie 
deposited foi sale The Respondent Com- 
pany had admittedly a depot theie bn 
coal It is to he obseived that the coal 
contracted to be sold is not identified It, 
is to be taken fiom the vendors’ stock 

It is necessary to describe at some 
length the system for the supply of coal 
established at this date by the Indian 
Government Owing to the shortage of 
coal due to the war, committees had been 
appointed for several Districts in India, 
including Bombay, to r eg t flute the supply 
of coal, and the means by which it could 
be obtained. Officials styled Coal Con- 
trollers were, by the Government of 
India, appointed to superintend, direct, 
and control the action of these* com- 
mittees On the 30th January 1917, the 


Coal Controller, having jurisdiction in the 
matter, issued a notice to the effect that 
tlie committee appointed bv Government 
to regulate coal supplies had directed that 
wagons would only be supplied after the 
•Oth Eebmaiv then next succeeding, on 
indents signed by the actual consumer and 
countersigned by the authority appointed 
In tlie committee to certify these indents, 
and fuither that the indents should be 
prepared on the prcscii bed foi ms, copies 
ol which were obtainable from the coal 
manageis named. These indents w r ere 
giaded ioi prionty into five classes. A, B, 
(\ I), E, not according to the nature of 
the coal to be supplied, but rather accord- 
ing to the urgency of the need ot the 
diffeienf consumers to obtain coal. 

The Respondent Company had agreed 
with the Gamma Collieiv at Jhana, 
Bengal, to buy from them the coal neces- 
sary, presumably, to implement the above- 
mentioned contract ot tlie 11th October. 
The whole output fiom this colliery was 
placed at the disposal of the Government 
in December J917. Tlie indent was 
thereupon tiansfened to the Nandkurki 
Colliery. Bluntly after, the pioduce of 
this latter colheiy w r as restricted, and the 
indent was tiansfened to the Fntehpur 
Collieiv 

The Appellants wrote to the Respon- 
dents the following letter or older; it bears 
date * — 

“ Bombay, 

“ 8th November 1917. 

No. 5951/ 7 

“ Messrs' Diwanchand and Company. 

“ Dear Sirs, 

u Be our Contract for 1,200 tons of steam 
coal dated 11th October 1917, 
u With reference to our above Contract 
we beg to send you herein enclosed a special 
indent. No. 719, dated 7th November 1917, 
m favour of the Proprietors, The Dhanji- 
bhoy Ice Factory, Mamgatxn, Bombay. The 
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special indent hag been certified by the 
Deputy Controller, i( Coal Supplies}” Bom- 
bay, recommending the special supply of 10 
(ten wagons) monthly up to 120 wagons for 
despatch to Byculla (Bombay) on their ac- 
count, 

“ We are forwarding the third part of 
the indent to the Coal Manager, Calcutta, 
requesting him to sanction special supply 
of wagons to Dullabhu flow ice’s Garrana 
Colliery and instruct the District Superin- 
tendent, Dhanbad, to allot wagons against 
indents from the Colliery Kindly forward 
this second part to the colliery concerned in- 
structing them to indent for the wagons 
regularly and despatch coal without the 
least delay We enclose herewith a copy ot* 
the Coal Manager’s letter 

“ Trusting you to do the needful*, and 
hoping to hear soon from 'you it despatches 

“ (Signed) CllUASHANKhR I Pathek. 

“ ion Eeshavlal Brothers and Co 
“ Enc Sp Indent and Copy ” 

On tho same day the Appellant Com- 
pany addressed to the Coal Manager at 
Calcutta the following letter — 

• “ 8th November 1917 

11 To the Cotal Manager, 
l ' East Indian Railway, Calcutta 
“ Deoi Sir, 

u We beg respectfully to send vou herein 
enclosed a third part of the special •indent 
No 719, dated 7th November 1917, m favour 
of the Proprietor, the Dhanpbhoy Ice Fac- 
toiy, Mazagaon, Bombay The special in- 
dent has been certified by the Deputy Con-* 
troller, “ Coal Supplies," Bombay, recom- 
mending the special supply of ten wagons 
monthly up to 120 wagons for despatch to 
Byculla (Bombay) on their account. 

“We have to request .vour gooklself to 
sanction supply of wagons as certified and in- 
struct the District Superintendent, Dhanbad, 
to meet indents from Dulabfli Howjee’s 
Garraria Colliery to enable them to expedite 
despatches. 

“ Thanking you in anticipation, and hop- 
ing to* hear soon favourably, 

Yours faithfully, 

“ Enc Sp. Indent ” 

The indent referred to in this latter was 
in the following form 


*“Keshfulal Brothers and Company, 

“ East Indian Railway, 

“ Special Indent for Coal. 

Indent No 719 
“ Dated 7th November 1917 
tl (1) ull name and addiess of Consumer: 
The Prupuetois, The Dhaniibhoy Ice Fac- 
toiy, Mazagaou, Bombay 

“ (2) Description of Industiy Ice Factory. 

“ (8) Weekly Consumption 40 tons 
(forty) 

“ (4) Stocks held on date, tons 55 tons 
“ (.)) Party from whom purchased’ 
Messrh Bhukliandas Motilal and Company, 
c/o Diw ancliand and Co 

“ (0) Name of Colliery Garrana Colliery. 

“ (7) Name ot Managing Agents of the 
Colliery Dhulahhji IIowji 

“(H) Name of siding coal will be loaded 
at Garrana, E 1 Railway 

“ (9) Description of Coal Steam Coal 
“ (10) Total quantity pm chased, tons* 120 
wagons 

“ (11) Teims of dehveiy. 10 wagons 
monthly 

“ (12) Name of railway station ai which 
coal will be unloaded, Byculla (Bombay) 
The nature and minuteness of the in- 
formation inquired after m this specimen 
indent shows how anxious the officers of 
the Go\ eminent ol India were that the 
coal to he earned m the wagons they per- 
mitted to be used should he applied to 
8atisi\ the needs of consumers, and not 
be trafficked m by middlemen But the 
conti act v\hich bv the use of the request- 
ed wagons it was sought to obtain coal to 
implement, was not the contract entered 
into between the Appellants ami the Res- 
pondents on the 11th October 1017, nor 
yet a contract entered into between the 
■ Appellant Ccynpany and the Dhanpbhoy 
Icc Factory It is apparently a contract 
entered into between the ice factory and 
a company named the Bhubhandas Moti- 
lal Company. 

It may well be that the words “c/o. 

Diwanchand and Company/’ found in the 

indent after the name of this Company, 

* '# 
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4 80 represented as the vendors , was de- 
signed to indicate that the purchase was 
made by the Respondents on behalf of the 
consumers, the ice factory. Tn n letter 
written by the Respondent Company to 
the Appellant Company on the 911 i 
November 1917, the writers state that 
thev lia\e not bought the coal from the 
persons mentioned m the indent, but 
from the collien , and expiess a fear that 
the colliery proprietors “may refuse to 
supply coal to these people “ The Appel- 
lants lcphed on the same day, calming 
the fears of the Respondents in reference 
to this piece of deception, and bogging of 
them to instruct the colliery people to 
despatch coal under this special indent, in 
favour of the proprietors of t lie Dhanp 
hlioy Ice Factor v, Bombay. Tims bv the 
arrangement of those two middlemen the 
indent is falsified, the regulations ol the 
Government evaded and possibly its 
officers deceived 

On the 20th Novhmbcr 1917, the Ap- 
pellants wrote to the Respondents icquii- 
mg delivery of 200 tons of steam coal 
under their contract ol the 11th Octobei 
1917. On the next day the Respondent* 
reply that they are i evening coals from 
the Deputy Controller, and would be 
pleased to deliver the Appellants 50 tons 
of it next day, the 28th November 1917 
The Appellants wrote refusing to take 
delivery of this comparative small quantity 
of coal and demanding delivery at the 
earliest date ol the lull quantity m arreur 
On the 10th December 1917, the Appel- 
lants wrote to the Respondents demand-, 
mg the delivery next day of 100 tons of 
coal. To this letter the Respondents le- 
plied next day that they are expecting to 
receive soon 14 good lot of coal and asking 
the Appellants to wait a little. On the 
18th January 1918, the Appellants wioto 
to the Respondents, referring to tkur 


contrapt of the 11th October 1 917, stating 
that the writers had only received from 
them 217 tons 19 cwt , that the instal- 
ments for December 1917, and January 
1918, were due. and that the writers were 
ready to accept delivery of these instal- 
ments and asking for immediate delivery 
of them On the 7th March 1918, the 
Appellants again wrote to the Respon- 
dents demanding delivery of the instal- 
ments due. On the 7th March the Res- 
pondents wrote making an excuse foi non- 
delivery. To thg last letter the Appel- 
lants on the same day reply, that it is im- 
possible for them to wait longer for the 
coal due to them, that as they desire to 
keep up the connection they will wait till 
Monday, the 11th March, and that if the 
Respondents then fail to deliver to them 
the coal thev aie entitled to receive, they 
will be reluctantly compelled to pmchase 
same m the local market at the usk of the 
Respondents and on then account, and 
further, that they will claim the market 
difference On the 13th March, the Ap- 
pellants wrote to the Respondents inform- 
ing them that being much m w T ant of coal, 
they had purchased 150 tons at the market 
pi ice of Rs 71 per ton Two days later 
they sent to the Respondents a bill for* 
Rs 7,959-G, being Rs 53-1 per ton differ- 
ence between the contract price and the 
puce they paid on the 150 tons so pur- 
chased On the 18th March 1918, the Ap- 
pellants w rote to the Respondents setting 
forth precisely how as regards the fulfil- 
ment of the contract of the 11th October 
1918, matters stood. They point out that 
of the 800 tons (200 tons per month for 
lour months) contracted to be delivered, 
they have only received 335 tons 6 cwt. 
up to the 26th February 1918, that the 
balance in arrear on the contract there- 
fore amounted on that date to 464 tons 14 
cwt., that the ipstalprent of 200 tons for 
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March was already overdue, that they 
were compelled to buy 150 tons at the 
market rate on the account of the Res- 
pondents, and that they therefore claim 
the difference between the contract price 
and the market piice on the 150 tons so 
purchased It will be observed that the 
Respondents never suggest that there is 
not an open maiket for the sale and put- 
chase of steam coal in Bombay. Nor up 
to this do they suggest that the Appellants 
were adventurers^ in this enterprise 

of selling and delivering or procuring to. 
bo sold and delivered to the Ice Factory 
1,200 tons of Bombay (Steam coal, nor yet 
that the Appellants had sub-contracted 
with the Ice Factory to deliver 1,200 tons 
of steam coal to it On the conti ary, the 
Respondents treat the Appellants as pur- 
chasers from them of this I ,200 tons of 
steam coal under the contract of the 11th 
October 1917, tq whom tliey # w r ere hound 
to deliver the coal purchased But on 
the 22nd March 1918, the Resjiondents 
wiote a letter in winch, after stating that 
they were surprised at the Appellants 
making a demand for a difference of 
Rs. 53-1 on 150 tons, putting forward for 
the first time the contention that the Ap- 
pellants were bound to deliver the coals' 
deliverable undei the contract of the 11th 
October 1917, to the Ice Factory They 
state : — 

“ You know that the Dlianjibhoy Ice 
Factory is the consumer of the coal, and the 
contracted coal is to be supplied to them 
and to no one else Before we §end a reply 
to you in respect of the damages claimed by 
you, please let us know at ofrice whether you 
delivered these coals to the Dhanjibhoy Ice 
Factory, or not and if so, what quantity ” 

And then after a long explanation as to 
the causes which prevented the receipt 
and delivery of the coals they expected, 
say;— ^ # 

“ We fail to understand the reason of your 


buying coals from the market for the Dhanji- 
bhoy Ice Factory unless they were refused 
on then application to the Deputy Control- 
ler to supply them fiom Government reserve 
stock 

u For Ihc piesent we hasten to inform you 
that wo aie not at all liable to pay any 
damages to \ou, and we repudiate any li- 
abilit\ jn the matter, and you were not at 
all justified under ihe contract and under 
the t neunisiances winch now prevail to 1 buy 
coals from maiket and if you have done so 
it is at our own risk and responsibility 

“ We request you to answer all the queries 
mentioned above, and also to send us the 
amount of Hs 3,940-1-!) due to us which is 
now \erv long standing ” 

To this letter the Appellants icplv, 
stating that the Respondents know well 
that they aie bound to give the Appellants 
tlie delneiy guaranteed iiom stock, and 
that m spite ot their repeated requests, as 
they have failed to can y out then con- 
tract, the Appellants art* obliged to claim 
the damages mentuftied in their previous 
letter Thov add “ We ate convinced 
that by putting fmtli such queues youi 
intention is to avoid delive-jy ot the instal- 
ment loi the month of Match 1918, which 
w T e legict we aie unable to allow you for 
a moment/’ 

The Appellants have sued to recover 
damages for the Resfiondents’ breach of 
the contract of the 11th October 1917, 
consisting in the non-dtdivery of the 
goods conti acted to be delivered They 
naturally claimed to recover the differ- 
ence between the price which they 
•conti acted tp pay for these goods 
and the market price at which they 
could have sold them Had the goods 
been delivered and no questions of a sub- 
contract had arisen, they would have cost 
the Appellants the contract price, and 
had they been delivered they could have 
sold them at the market price, which 
would be presumably their value. The 
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Appellants bv the non-delivery have lost 
the money which they might have se- 
cured, namely, the difference between 
these two prices They have been damni- 
fied to that extent. In the 7th para- 
graph of tho statement of defence filed by 
the Resfjondents it is alleged that on the 
8th November 1917, the Appellants in- 
formed the Respondents that they, the 
Appellants, had agiced (it is not said with 
whom) to sell the coal received under this 
contract to the Dhanjibhoy Ice Factoiy, 
Bombay The whole correspondence 
which took place between the parties is 
utterly inconsistent with this assertion 
and tho parole evidence does not, m any 
way, sustain it. 

It appears to their Lordships that this 
curse does not at all resemble those cases 
in winch, for instance* A contracts with 
13 to sell and deliver to 13 certain com- 
modities, and then contracts with C to 
buy from him similar commodities in 
order to implement Ins contract with 13* 
informing C at the time he buvs, of the 
special purpose to which he intends to 
devote those commodities In such a 
case if C does not deliver the commodities 
to A, questions may anse as to whether 
the damages to which he, C, would be- 
come liable for his breach of contract were 
pot to be augmented bv the extra loss A 
sustains by reason of the non-fulfilment 
of his contract with B. The authorities 
in England seem to go the length of hold- 
ing that notice to C of the special purpose 
for which A requires the goods is not 
enough ; that to make C liable for the addi- 
tional damage he must have, expressly or 
implied, contracted to run the additional 
risk, Horne v. Midland Railway Go. (1). 
Sir George Lowndes contended, however, 
that under the 73rd section of the Indian 
Contract Act, 1872, notice would be 
L. R 8 0. P, 181, 188, 140, HI (1878), 


enough to make a vendor liable though he 
did not contract to run the risk, to which 
Blackburn, J,, refers m the case just 
cited. It does not appear to their Lord- 
ships to be necessary to decide this ques- 
tion, as in their view r there is no evidence, 
oral or wntten, to establish that the Ap- 
pellants had sub-contracted with any 
person or body to deliver to the Ice 
Factory the whole, or any portion, of the 
coal they had purchased from the Respon- 
dents, when they should receive it or at 
any timo thereafter The parties agreed 
that the coal in fact delivered by the Res- 
pondents to the Appellants only amount- 
ed to 315 tons 16 cwt. Five issues were 
settled for the Respondents Two of 
them alone W'ould seem to be of import- 
ance. No issue was raised as to whether 
the Appellants ever contracted to deliver 
over to the Ice Factory Company the coals 
they might receive from the Respondents. 
The two important issues were whether 
tho contract sued upon did not become 
impossible of performance, and whether 
the Appellants were entitled to any 
damages, and if so how much. Upon 
those two issues the Respondents appear 
to have concentrated all their efforts. 
Tim trial Judge, rightly in their Lord- 
ships’ opinion, held in favour of the Ap- 
pellants on those issues Ramavtar 
Maim, one of the partners of the Respon- 
dents’ firm, admitted that coal was avail- 
able and could be purchased m the local 
market, and it was admitted that at no 
time was ah absolute embargo placed on 
the supply of coal from the Garraria 
Colliery. The trial Judge awarded to the , 
Appellants Rs. 17,608-6-5 as damages. 
The Court of Appeal set forth their ground 
of decision in the following passages of 
their judgment* Macleod, C. J., said: 
“ The Defendant^ knew that the Plain* 
tiffs eoiild only deliver coaf to the party 
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who signed the indent. The Plaintiffs 
(the Appellants) must have known that 
they could not deal with that coal in the 
open market. The onlv profit they could 
make out of the contract was the differ- 
ence between the contract price and the 
price the indentor (the Tee Factory Com- 
pany) would pav them ” It must be 
taken, therefore, when the contract was 
made that both the parties knew that the 
only profit ^he riaintiffs could make would 
be the difference between- their contract 
and the contract they might make with 
either the indentor or an intended party, 
and would at the most provide the 
measure of damages 
Heaton, J , expresses a practically 
identical opinion He says : — 

“ The purpose of the contract was to pro- 
cure coal for one particular customer, and, 
therefore under the contract, the coal, if 
procured, had to KO # to that particular con 
sumer, or as to part, miffht be used to re- 
plenish coal in stock from which that con- 
sumer had been supplied ” 

Their Lordships are unable to accept 
these views. As between the Appellants 
and the Respondents theie w r as no con- 
tract to supply to the former the identical 
coal obtained from the colheues. On the 
contrary, it was expressly provided that 
the coal purchased from the Respondents 
was to be supplied from the Respon, 
dents’ stock. Again, as already pointed 
out, no contract was entered into between 
the Appellants and the Respondents or 
between the Appellants and the Ice 
Factory that the Appellants should deli- 
ver over to the Ice Factory the coal that 
should be delivered to them under the 
contract of the 11th October 1917. The 
indent was, no doubt, manipulated in the 
way that has been already pointed out in 
order to get the use of the wagons. The 
Appellants’ name does not appear on the 
indent* The Respondents’ does appear. 


No evidence was given as to the particular 
relations between the Respondents and 
the Ice Factory Their Lordships are 
therefore of opinion that whatever those 
relations may have been, and whatever 
obligations rest upon tho Respondents, 
the Appellants would not have been bound, 
had the agieement of the 11th October 
been performed, to sell or deliver to the 
Ice Factory the coals which should be 
delivered to the Appellants out of the 
Respondents. 1 stock. They do not think 
that the Ice Factory w r as the Appellants’ 
only customer. Their view is that had. 
the coals purchased been delivered to the 
Appellants in pursuance of their contract, 
the latter would have been entitled to sell 
them in the open maiket at the market 
price, and that being so, the damages 
w T ere rightly assessed at the difference 
between the conti act price and that 
market price Their Lordships are 
therefore of opinion that the judgment 
appealed from w r as wrong and should be 
reversed and the judgment and decree of 
Mr. Justice Kapji be restored, and they 
will humbly advise His Majesty accord- 
ingly The Respondents must pay the 
costs of the Appellants here and in the 
'Courts below. 

Solicitors . Messrs . Hallowes and Car- 
ter for the Appellants. 

Solicitors * Messrs. T. L. Wilson dt Co. 
for the Respondents. 

Gr. D. M. 
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Appeal from Appellate Decree 
No. 2938 of J920. 

Ghatterjea, J, ] Put ? a Nath Basu and 
Cuming, J. ors„ Plaintiffs, 

1923, Appellants , 

Heard, 27 and v . 

2H, February. Tara Ohand Moral 

Judgment, and ors , Defendants, 

25, May. Respondents. 

Bengal Tenancy Act (VIII of 1885), secs. 108B , 
104H, lOlfJ—fiidt for rent — Plea of tenant that 
landlord has dispossessed tenant from a portion of 
the holding and rent should he suspended— Enti $ in 
record-of -rights as to area of holding , if conclusive 

An entry in the record-of-nqht s as to 
rent settled under Part II of Oh X of the 
Bengal Tenaney Act cannot he challeng- 
ed otherunsc than by a suit under see 
Will t and except m so far as ts allowed 
by such suit , the other entries in the re- 
cord-of -rights cannot also be challenged 
so as to affect th f amount of rent settled 
and recorded in such entry These other 
entries t however , are not conclusive foi 
any other purpose 

Where an entry in a rccord-of-rights 
prepared under Part 11 of Ch X of the 
Bengal Tenancy Act as to the area of a 
tenant's holding is questioned bn flic 
tenant m a suit for rent , for the purpose 
of shewing that the tenant has been dis- 
possessed by the landlord of a portion of 
the holding and that therefore the rent 
should be suspended: 

Held — That the entry as to area m the 
record-of-nghts is not conclusive , upder 
sec 104 J of the Act , for the determina- 
tion of such a question . It can only be 
presumed to be correct under sec. 103P> 
until the contrary is proved . 

This was an appeal preferred on the 
17th December 1920 against ijbc decree 
of the Additional District Judge of Zillah 
Khulna (H. K. Niyogi, iS$q>), dated the 
15th September 1920, affiraing the de- 


cree of the Additional Subordinate Judge 

of that District (Babu Haripada Banerji), 

dated the 16th August 1919. 

The facts of the case will appear from 
the judgment. 

Babus Joqesh Ohand? a Boy and A mien- 
dra Nath Bay Ghowdhury for the Appel- 
lants, 

Babu Sutmdra Nath Mulerjee for the 
Respondents. 

The Ji’domrnt of the Couht was as 
follows 

Tins appeal anses out of a suit for re- 
covery of rent 

The Plaintiffs- Appellants alleged that 
the Defendants held a tenure consisting 
of 1752 bighas of land at a lent oi 
Rs 915-12-6 under them, and the rent 
for the yeais 1321 to 1321 was claimed 
m the suit. 

The r.iam defence was that the tenure 
consisted of morel than 2000 bighas of 
land, that the Plaintiffs had let out about 
600 big has of ]nvl out of the lands of the 
Defendants’ tenure, to one Gobmda Man- 
du! who had dispossessed the Defenda Is 
from a portion oi file tenure , that r<° t 
had also been realised on Plaintiffs’ boh If 
from some of the Defendants’ tenants on 
the land, and that the rent payable for 
the tenure should therefore be susperd- 
' ed The Comts below have concurred in 
dismissing the suit, and the Plaint Ifs 
have appealed to this Court. 

Three contentions have been raised >n 
behalf cof the Appellants. The first is 
that the Court below is in error in holding 
that the disputed land wars included in the 
Defendants’ tenure, and that it had mis- 
construed the Defendants’ pottah , dated 
the 7th March 1639 in so holding. The 
southern boundary of the lands of the 
tenure in the pottah was u \has land/’ 
It was the c&so oi both parties that ** khas 
land” meant the khas land of the Govern- 
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meat, but they differed as to the location 
thereof. The Court below has elaboAte- 
Iv discussed the question and has found 
that the disputed land was all along 
treated by the Plaintiffs and their prede- 
cessors as being included within the De- 
fendants’ tenure, that rent was assessed 
upon the disputed land in accordance 
with the- stipulation m the lease, and realiz- 
ed, that the Defendants through darganh- 
dars and other tenants had been m pos- 
session of the disputed land from the 
very inception of t»lie tenancy, and that 
the contractual rights and obligations of 
the parties under the lease were not 
affected by the subsequent -settlement .of 
some of the disputed lands taken bv the 
Plaintiffs in 1908 from the Government 
It has also found upon the evidence that 
the Plamtifls dispossessed tlm Defend- 
ants fiom the disputed lands by realising 
rents from the Defendants' under-ten- 
ants, and by granting a lease tft a thud 
party with respect to a portion of the De- 
fendants’ tenure We are of , opinion 
that the pottah has been rightly con- 
strued by the Court below, and the above 
finding cannot be challenged • 

The second contention is that the De- 
fendants acquiesced m the dispossession, 
and reliance is placed upon the mortgage- 
bond, Ex. I, executed by the Defendants. 
But the circumstances under w T hich the 
mortgage was executed have been stated 
by th6 Defendants and the statement has 
been accepted by the Court below. 

The last contention is that the entry 
in the reoord-of -rights which shews that 
Rs. 820-1-6 was the rent settled for the 
Defendants’ tenure of 1752 bighas and 
odd is exclusive not only as to the rent, 
but is also conclusive as to the area of 
the tenure under sec. 104 J of the Bengal 
Tenancy Act. That the rent settled 
under Part II of Ch, X of the Bengal 


Tenancy Act, is conclusive under sea* 
104J, has been held in a number of cases, 
but the question is whether an entry in 
the record-of -nghts other than the entry 
as to the lent settled is conclusive. 

In the case of Ambtca Charan Chakra - 
varti v Joy Chandra Ghosh (J), Plaintiff 
sued fin lent at the rate of Rs. 20 at 
win cl i it was settled in the 'Settlement 
proceedings, and the Defendant having 
relied upon a pot fah gi anted before the 
settlement, and which fixed the rent at 
I is. 3-2-0, j|. was held that the settlement 
of rent having been made under Part II 
of Oh. X of the Bengal Tenancy Act, 
the entry as to the rent was conclusive 
under sec. 10 1J of the Act. The learned 
Judges pointed out the distinction between 
secs. KMB and 10 U, and obseived that, 
“sec 10 JJ applies to the lent-ioll alone; 
and to no othei put of the lecord-of- 
lights.” Xo question, however, aiose in 
that case other than as to the rent 
settled. • 

In the case of Prosanna Kumar Adhe» 
kan v. Uachimuddui (2) there was a 
Kabuli yat m respect ol 00 bighas at a rent 
of Rs. 220 with a stipulation for payment 
of additional lent li the tenant was found 
to occupy muie land than w r as specified in 
# the kabuliyai Subsequently there was 
a record-of -rights, and according to it the 
Defendant was found to hold 117 bighas 
but the rent was fixed at Rs 220, The 
Plaintiff having sued to recover rent for 
the 117 bighas at a rent of Rs. 268, it was 
held by Caruduff and Chapman, JJ., that 
tha entry settling the rent was conclusive 
and observed It appears that a suit 
was brought under sec. 104H in respect 
Qf the description of the Defendant in the 
reoord-of-rights, and the description was 
altered fiom that of an occupancy raiyat 

(1) 13 0. W. N, 210 (1608). 

(2) 17 0. W. N» 153 (1613), 
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to that of an under-raiyat, but no attempt 
was made under the provisions of sees. 
104 to 104F to alter the entries as to the 
rental and the area The latter entries 
are, therefore in the view wc take of the 
section, conclusive and this we may le- 
mark was the view taken by Stephen and 
Doss, JJ., in Ambtca Charan v Joy 
Chandra (1) ” 

It is to be noted that in Prosonna 
Kumar's case (2), the learned Judges ob- 
served that the “latter entries” (which 
related to both the area and the rent) are 
conclusive. But the area was not in dis- 
pute m that case ; only the rent was in 
dispute. 

In Baikuntha Nath Chora v. Pro^anna 
Kumar Mahapatra (3) a rent suit was 
brought in respect of two tenancies in 
accordance with the record-oi-nghts 
The defence was that the Settlement 
Officer had re-arranged the holdings and 
the two holdings^ were not held as they 
w'ere originally, but they were different 
holdings although the same amount of 
land was comprised in the two holding. 

It was argued for the tenant in that case 
that, although he may not be able to ques- 
tion the amount of rent, he may show 
that the land is not correctly stated in 
the record-of -rights and that therefore he 
is not liable to pay the rent which had 
been deemed to be correctly stated. But 
Fletcher, J., observed : “ That seems to 
me to be quite impossible on the wording 
of the section Correctness of the rent 
means that the amount of rent is correct 
with reference to the amount of land ‘en- 
tered m the record. It is shown quite 
clearly by sec. 104H, sub-sec. (3) (d) t in 
giving one of the grounds on which a suit 
can be instituted by a person 'who is 

(1) 13 0. W. N. 210 (1008), 

(2i 17 0. W. N. 153 (1012), 

(3) 23 0 W, N 610 (10I0K 
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aggrieved by an entry of a rent settled in 
a settlement rent-roll It is quite im- 
possible to say that when the rent is 
deemed to be correctly settled the ten- 
ant can go behind the record and show 
that the record is wrong ” It is to be 
observed that, in that case, the correct- 
ness of the area entered in the record-of- 
rights was challenged for shown ng the in- 
correctness of the entry as to the rent, 
w r hich could not be allowed having regard 
to the provisions of sec 104J. 

The learned Pleader for the Respondents 
has strongly relied upon the observations 
quoted above It is true that the rent of 
a 'tenancy is settled wuth reference to the 
lands comprised therein, and cl. ( d ) of sec. 
101H provides tor a suit being instituted 
on the ground, among others, that the 
land has been wrongly omitted from the 
hand of a tenancy But the decision of 
such question appears to be only inciden- 
tal to the question of* settlement of rent. 
In the case of Jogendra Nath Singh v. 
Secretary of State (4), the scope of a 6uit 
under sec. 104H was considered, and the 
learned Judges (Mookerjee and Holm- 
w r ood, JJ ) observed : — “No doubt, the 
Court with a view to determine the ques- 
tion whether the entry of the rent as 
settled is erroneous or whether there 
ought to be an entry of settlement must 
incidentally examine the grounds assign- 
ed by the Plaintiffs as set out m the six 
clauses of sub-sec. (3). But the Court 
cannot be called upon, in a suit under sec. 
104H, to make an express declaration 
upon any of the six matters mentioned in 
the sub-section,” 

Tn the case of Prafulla Nath Tagore v< 
Secretary of State for India (5), the 
revenue officer in settlement proceedings 
settled the rent of the lands on the basis 

141 17 C. W. N. 88 ft (10121. 

(6) 20 q W, N* 100 (1921\ 
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of the rent payable to the proprietor 
ignoring the existence of a tenure and 
certain holdings purchased by the proprie- 
tor in execution of decree for arrears of 
rent It was found that the tenure had 
not merged in the proprietary interest, 
and the raiyati holdings (purchased before 
the amendment of the Bengal Tenancy 
Art in 1908) did not cease to exist The 
Courts below held that the Court had no 
jurisdiction to settle the rent of the 
tenure and holdings One of the mem- 
bers of this Bench # (Chattcriea, J ) and 
Panton, J , held that a suit could .be 
maintained on the grounds (d) and (c) of 
sec. 10 1H, and that under sub-sec. (4) 
of that section the Court had the power 
to settle the lair rent payable by the 
Plaintiff as the holder of the tenure and 
the holdings A declaration was made as 
to the right of the Plaintiff as tenui e- 
holder and raiyat The declaration was. 
however, unnecessary, as*t was only in- 
cidental to the settlement of fair rent, and 
for which purpose the case was remanded 
to the lower Court. The question whe- 
ther such a declaration could be made in 
a suit under sec. 104H does not appear 
to have been raised m that case, nor does 
the case of Jogendra Nath Singh v. Secre- 
tary of State *(4) appear to have •bgen 
brought to the notice of the Court. 

In Prafulla Nath Majumdar v. Palku 
Mahamad (6), two suits for rent were 
brought for two holdings, one at the rate 
of Rs. do and the other at the rate of 
Rs. 30-10-0. The record-of-rights show- 
ed a ]a ma of Es. 30-10* only. Subse- 
quently a decree for rent for Es. 50 was 
obtained ex parte , but it was found that 
the decree had been obtained by keeping 
back the record-of-rights, and that it was 

(4) 17 0. w. N. 885 (1912). 

(6) L L. % 46 Cal. 90* s. c. 28 0* W, % 860 

ima>. 


# improbable that one of the jamas under 
the Plaintiff had been omitted from the 
tecord-of-rights. It was held by Fletcher, 
*J and one of the members of this Bench 
(Chiming, J.), that sec. 104J precluded 
am evidence being given to contradict 
the statement as to rent mentioned in the 
tecoid-of-rights where a settlement rent- 
roll had been prepared under the provi- 
sions of secs IMA to 104F It is true 
that a question arose as to whether there 
were two jamas , and it was held that 
there was only one, relying upon the re- 
cord-of-nghts, but the actual decision pro- 
ceeded upon the giound that the entry 
as to the rent settled could not be con- 
tradicted In any case, there was no ex- 
piess decision that any entry other than 
oi the lent settled was conclusive. In 
the case of Profulla Nath v. Ttceedtc (7), 
the conclusive character of an entry as to 
t he lent settled was recognized and the 
question whether an entry in the record- 
of -lights othei titan as to the rent settled 
is conclusive was referred to but was not 
decided The question in that case was 
whether having regard to the contract 
between tlie parties the landlord was en- 
titled to any rent m respect of the dtarah 
portion (ot a big tenuie held by the De- 
fendant) which was resumed by Govern- 
ment and settled with the landlord the 
rent whereof was settled m the settlement 
proceedings and the decision proceeded 
upon a consideration of the provisions of 
sec. 192 of the Bengal Tenancy Act. In 
the last reported case on the point, Pro- 
tap Chandra Jana v. Secretary of State 
for India m Council (8), it was held by 
Mookeijee, J., and one of the members 
of this Bench (Cuming. J ) that when a 
settlement of rent has been made unde? 
Part II of Ch. X of the Bengal Tenancy 

(7) 35 0. L. 3 . 14 (1921). 

(8) 86 0. L. J. 804 (1922)* 
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Act , the entry in the record-of-righta is 
conclusive unless altered by means of a 
suit instituted under sec. 104H. In that 
case there was no question of the conclu- 
siveness of the area or any entry other 
than of the rent settled. In the unre- 
ported decision* of Richardson and 
Suhrawardy, JJ , all that appears to have 
been decided was that the rent settled 
could not be challenged by showing the 
incorrectness of other entries in the re- 
cord-of-rights. 

It will be seen that the decisions are 
* agreed that an entry as to the rent settled 
is conclusive under sec 104 J. It may 
also be conceded that othei entries in the 
record-ot -rights upon which the rent is 
settled cannot be challenged so as to 
affect the rent settled, u, ( m so far as 
they bear upon the rent settled and for 
that purpose only. The fact that the suit 
under sec, 101H is to be instituted on the 
grounds mentioned in that section by a 
person aggrieved by an entry of a rent 
settled indicates that the other entiles m 
the record-of -rights can be challenged 
under that section only for the purpose 
of showing the mconectness of the entry 
as to the rent settled -But where as in 
the piesent case, the question in contro- 
versy is not as to the rent payable but the 
quantity of land included m the tenure, 
the determination oi which is necessary 
not for deciding the amount of rent pay- 
able for the tenure, but for deciding the 
question whether the rent should be sus- 
pended because the Defendants had been 
dispossessed fiom a portion of the tenure, 
we think the entry as to the area is not 
conclusive under sec. 104J. Sec. 104J 
lays down : “ Subject to the provisions of 
sec. 104H, all rents settled under secs. 
104A to 104F and entered in a recorded- 

* Second Appeals Nob. 2763 of 1919 and 328 
and 240 of 1920, dated the 3th May 1922. 
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lights finally published under sec. 103A 
or settled* under sec . 104G shall be deem- 
ed to have been correctly settled and to 
be fair and equitable rents within the 
meaning of this Act.” The section re- 
fers in terms only to rents settled and 
does not refer to anv other entiy m the 
record, and although a suit may be in- 
stituted under sec 104H, cl. (d) on the 
giound that land has been wrongly re- 
corded as part of a particular estate or ten- 
ancy or wiongly omitted from the lands 
of an estate oi tenancy, the decision of 
M|ch question as pointed out in Jogendra 
Nath Singh v Secretary of State (4) 
is only incidental to the determination ot 
the question whethei the entry of the 
lent as settled is erroneous If the con- 
tention that as the rent of a tenancy is 
settled with leieience to the area com- 
pused m the tenanc>, the entry as to the 
area as well as the rent should be held to 
be conclusive eVen in cases where the rent 
is not in dispute were accepted, we must 
hold that other entries in the record -of- 
nglits, such as an entry as to the status 
of the tenant (with reference to which also 
the rent? is to be settled) is also conclu- 
sive even whero the rent is not in dispute 
Having regard to the express terms of 
sec., 104 J which refers only to the rent 
settled, we are of opinion that the entry as 
to the area is not conclusive for the pur- 
pose fbr which it is sought to be so used. 
Such an entry no doubt raises a presump- 
tion of correctness under sec. H)3B, but 
the Court below has found against the en- 
try upon the evidence. 

We are accordingly of opinion that the 
appeal must fail, but we make np order 
as to costs of this appeal. 

N. 

(4) 17 0 W. N* 835 09131 
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[CIVIL APPELLATE JURISDICTION.) 
Appeals from Appellate DIobses 
Nos. 10d, 107, 108 and 1016 op 1921. 

Sabi Kan/a Aohabja 
Chowdhrv, Plaintiff, 
Appellant, 
v. 

Salim Sheikh and 
ors., Defendants, 
Respondents. 

Bengal Tenancy Act ( Y III of 1885), secs. 105, 
109 — Application for settlement of fair rent before 
Revenue Officer— Withdrawn/ -Suit to ; ecover rent 
at enhanced rate, ?/* ties -Jm isdiclton of Revenue 
Officer to grant leave to bn eg a suit 


same effect as if the application had never 
been made Sec 10') of the Act there- 
fore operates m such a ease as a bar to the 
maintainability o) a subsequent suit m 
the Civil Coiyt bg the landlord for rent at 
an enhanced rale 

Quii'i e — II h'dhei the Revenue Officei 
has jurisdiction to grant leave to with- 
draw pruncdinq before linn with hberty 
lo bunt) a suit in a Court of different 
jurisdiction 

Soroj Kumar Acharjt v. Umed Ali 
I fowiiADAR (5) referred to. • * 

Abeda Khatun v. Majubali (]), 
Cheodditti v Tulsi Singh (2), ^.swini 
Kimar Aich v Sarodv (,’haran Basu (3) 
and IvAagNi Sundari v. Audi l Habin (4) 
considered. 

These were appeals against the decrees 
of the Subordinate Judge of Mymensingh 
(Babu Atul Chandra Banerjee), dated the 
13th September 1920, reversing the de- 

(« r. L. B. as' C al. 167 . «. c. 24 0. W. N. 

1020 (1020) 

(2) I. L. R. 40 Cal. 428 : ». 0 . 17 C. W. N. 467 
(1012 . 

(3) 24 0. L. J, 79 (19161. 

(4) 88 0 L .1 264*1918), 

(6) 2S C. W, If. 1022 (1081), 


oreos of the Munsif of Mymensingh (Babu 
Trailakhya Nath Boy), dated tha 80th 
January 1920. 

The facts of the case material to this 
report will appear from the judgment. 

Babus Joqesh Chandra Ray and Nogen~ 
dra Nath Bose for the Appellant. 

Babu Radha Bmode Paul for the Res- 
pondents. 

Tile ,] (XDUMENT OP THE COURT WOfl &8 
follows : — 

B B Ghose, J — Those appeals arise 
out of as many suits for rent at an en<* 
h.uiml rate on several grounds stated in 
Tlu> Munsif made a partial 
in favour of Ihe landlord, the 
Plaintiff On appeal by the Defendants, 
the Kubcndmate Judge has dismissed the 
claim foi enhancement on the ground 
that the suit for enhancement is not 
maintainable under the provisions of sec. 
109 of the Bengal Tenancy Act, the land- 
loul having mad? applications under sec. 
]()•) oi the Act before the Revenue Officer, 
on the authority of the case of Abeda 
khatun \ Majubali (]). The learned Vakil 
lot the Appellant argues befoie us that 
there is a difference of opinion with re- 
gard to the construction of sec. 109, and 
contends that the case of Abeda Khatun 
v Majubali (1) is distinguishable from 
the present case and that the other cases 
relied on by him support his contention 
that such a suit is maintainable not- 
withstanding the provisions of sec. 109 of 
the Bengal Tenancy Act. Before de- 
ciding the # question it seems to me that it 
is necessary to look into the provisions 
of sec 109 of the Act in order to see whe- 
ther the present suit for enhancement is 
maintainable. What happened in this 
case was that the Plaintiff presented an 
application under sec. 105 of the Bengal 

(t) I. L, B. 48 Cal. 167 : ». 0. 20 0. W. N. 

1020 <1920?. 


Walmslev, J. 
B. B. GuOSE, J. 
1923, 

• 27, February 


1 ii application tor si ttlcmciji of fair 
mil made under see Wd a / the Bengal 
Tenanci/ Act and mlhihawn has not th< 


the plaints 
dee lee 
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Tenancy Act before the Revenue Officer 
with regaid to a number of holdings. 
Then on the 18th of September 1917, he 
presented a petition before the Revenue 
Officer to the effect that certaan of the 
tenants whose holdings had been recorded 
in a number of khatuins had compromised 
the suit but certain other tenants among 
whom are the present, Defendants did 
not appear for the purpose of coming to 
a compromise and he piayed that per- 
mission might be granted to him to bring 
suits m the Civil Court against the De- 
fendants who had not compromised and 
that the case might bo disposed of ac- 
cording to the compromise enteied into 
by the others. On this petition, the 
Revenue Officer made this order “ Plain- 
tiff filed a petition for permission to with- 
draw cases against the Defendants of 
hhatians Nos 172, 190, etc The prayer 
is allowed Other Defendants have com- 
promised Put up on 27th September 
1917, for judgment ” In the judgment, 
nothing further is said with regaid to 
those Defendants who did pot compro- 
mise. Now sec. 109 of the Bengal Ten- 
ancy Act runs thus * — “ Subject to the 
provisions of sec J09A, a Civil Court, shall 
not entertain any application or suit con- 
cerning any matter which is or has 
already been the subject of an application 
made, suit instituted or proceedings taken 
under secs 105 to 108 both inclusive. 
There cannot be any doubt that this 
matter, which is now for decision in 
the Civil Court, was a matter which 
was the subject of an application made 
under sec. 105 of the Bengal Tenancy 
Act. The contention is that whein the 
application under sec. 105 was with- 
drawn against these Defendants, the 
operation of sec. 109 cannot come into 
play, or, in other words, the contention 
is that, unless there has been a deci- 


8HEIKH. 

sion on the application by the le venue 
authority, it is open to the party who 
made the application to bring a suit in 
the Civil Court with regard to the same 
subject-matter It seems to me that to 
accept such a contention would be to 
make an addition to the section and to 
read the words ‘"subject of an applica- 
tion made” as if they stand for “subject 
of a decision,” which, m mv judgment, 
we cannot do Therefore, apart, from 
auihonties. it would seem that the deci- 
sion of the learned Suboidinate Judge is 
tight as regards the tine construction of 
sec. 109 of the Bengal Tenancy Act It 
is contended, how T ever, by the learned 
Vakil for the Appellant that, a number of 
cases have been decided the other way 
and that this matter should be referred 
for decision to a Full Bench. The cases 
to which he refers are these — Gheoddxtti 
v Tuhi Smqh (2\ Asunn\ Kumar Aich 
v Saroda Gharan Basu (3), Kamini Sun- 
dan v 4bdul Habin (4) and Sony Kumar 
Acharji v. Urncd Ah Howladar (5). Tn 
the casq of Chcodditti v Tulsi Smgh {%), 
the learned Judges, although they ex- 
pressed an opinion in favour of the con- 
tention now advanced by the learned 
Vakil for the Appellant, said this : 
“Moreover, it cannot well be said that 
the subject-matter of the application 
made in 1906 and the subject-matter of 
the suit brought in 1909 are the same/* 
If the subject-matter of the two proceed- 
ings were different, then the suit was 
certainly 1 maintainable and sec. 109 of 
the Bengal Tenancy Act would not pre- 
vent a party from bringing a suit. That 
case is, therefore, distinguishable from 

(2) T, L. B. 40 Cal. 428 s a. c, 17 C. W. N. 467 

(UP 2)! 

(8) 24 0. U 3. 79 (1916). 

(4 28 0 UJ. 264 (1918). 

(5) 25 C. W, K, 1022 (1981), 
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the present case and the observations 
made therein do not prevent us from 
taking a different view. The same may 
be said of the case of Aswini Kumar Aich 
v. Saroda Charan Basu (3). The learned 
Judges in that case said this * “ These 

matters are entirely foreign to the juris- 
diction of the Revenue Officer under sec. 
106, his work being confined to a decision 
of the point whether the entrv in the 
record-of-rights is correct or not.” Simi- 
larly, in* the case of Kamdni Sundari v. 
Abdul Habit) (41, the learned Judges ob- 
served as follows : — “We are unable to 
agree with him (that is. the Subordinate 
Judge) in this opinion as it seems lo us 
that the subject-matter of the suit under 
sec 106 and the subject-matter of the 
present suit are entirely different ” The 
case of Soroj Kumar Acharji v. Umed Ali 
Howtadar (5) apparently follows the 7 >re- 


Shbikh. 

4 

out the effect of an application made by 
reason of its being withdrawn and we 
cannot supply what may possibly be an 
omission of the legislature in not making 
such a provision. With great respect, 
therefore, I am unable to accept the opi- 
nion expressed in some of the cases that 
an application made and withdrawn has 
the effect as if the application had never 
been made There does not appear to be 
any binding decision to the contrary on 
the question involved in these cases. On 
the other band, the facts in Abeda Khatun 
• v. Majubah Chowdhury (1) closely re- 
semble the facts m the cases before us. 
The appeals must, therefore, be dis- 
missed with costs in those cases in which 
the Respondents have entered appear- 
ance. 

Walmsley, J — T agree, 

N. G. 


vious cases and the case of 4 J^da Khatun 
v Majubali ChoJadhury (1) is distin- 
guished on the ground that, in that case, 
there was no permission to withdraw the 
suit with leave to bring a fresh suit It 
may be said that in the present casa also 
there was no such leave granted. It may 
be a question, as was raised in the case 
of Soroj Kumar Acharji v. Umt'd Ali 
Howladar (5), whether, even if sucli 


[CIVIL APPELLATg JURISDICTION.) 
Appeal from Original Order 
No. 279 of 1921. 

Mookerjee, j. „ 

RaNKIH, J. • K.JA P..ET MOBAH 

Mookerjee, Appellant, 

Heard, 20, April. 

T , ’ r Manomae Mookerjee, 
• g '”‘t May. 


leave were granted, the Revenue Officer 
had any jurisdiction to grant leave* to 
bring a suit in a Court of differeut juris- 
diction. There is no provision, however, 
in the Bengal Tenancy Act that iui ap- 
plication made under sec. 105 .and subse- 
quently withdrawn has this effect, that 
such application had never been made. 
It is only the legislature that can wipe 

(1) I. L. B. 48 Oal. 167 1 s. o. 84 O. W. N. 

1080 (1880). 

(8) 84 0. UJ. 78(1016). 

W 88 0. 1. 3. 864 (18181 

(6' 86 O. W. N. 10*8 (1831), 


Civil Procedure Code (Act V of 1908), tee, 8 (8), 
Or, 80, rr. 18-18— Suit for accounts— Preliminary 
decrees, more than one, if may he passed— Liability 
of trustee de son tort to account from the date of 
assuming office— Cestui quo trust token can obtain 
an order for account against trustee on the footing 
of wilful default— Death of t-bebait, during pen- 
dency of appeal, if affects claims of his personal 
estate for indemnity from the trust estate. 

After the passing of a preliminary de- 
cree for accounts , the Court passed a fur- 
ther order determining the period and the 
mode of accounting : 

(1) I.L.B.48 Cal. 167 1 •. .0. JM C. W. ». 

108(1 tiflw). 


185 
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Held — That the order was a prelimi- 
nary decree within the meaninq of sec 2 
(2) of the Civil Procedure Code and ap- 
pealable as such. 

CHANALSWAMI V. (jANGADHARAPPA (6) 
approved. 

Kamini Debi v. Pramathanath (5) fol- 
lowed. 

Bhup Tndar Bahadur v . Bijai Baha- 
dur (9) and other cases referred to . 

It is not essential that an adjudication 
should be covered by one of the specific 
cases of preliminary decrees mentioned in 
Or 20 of the Civil Procedure Code in 
order that it may form the basis of a final 
decree . 

Where the son of a previous shebait 
assumed the otfice of shebait immediately 
on his father's death , though he did not 
become entitled thereto till his uncles 
died 

Held — That this did not make any 
difference m the liability of the son If 
a person , by mistake or otherwise , as- 
sumes the character of trustee when it 

t 

really does not belong to him and so be- 
comes a truster do son tort, he may be 
called to account by the cestui que trust 
for the moneys he received under colour cf 
the trust ; such a person cannot be heard to 
say for his own benefit that he had no 
right to act as a trustee. 

Lyell v Kennedy (13) and other cases 
referred to. 

Held, further — That in order to obtain 
an account on the footing of wilful default 
against a trustee , the cestui que trust 
must allege and prove at least one instance 

(6) 19 0, w. N. 755; g. c. 20 0. t. J. 47fi 
(1914) 

(6) T. b R. 39 Bom. 33« vF, B.) (19*4), 

(9) L. R. 27 1. A. 209 « s. c. 1. h, ft. 23 All 
169 * 6 0, W. N. 69(1900). 

(13) 14 A*. 0. 437 am). 


of vlilful default He must consequently 
prove that there is some part of the trust 
funds which should have been received 
but was not When the cestui que trust 
has charged wilful default in his plead- 
ings 9 cither originally or as amended , but 
has not obtained a judgment on that foot- 
ing, the Court ran at any singe of the 
proceedings order an account to be taken 
on that fooling , if evidence of wilful de- 
fault is adduced . 

Noyes v. Pollock C21) and* Coopf v 
Carter (31) and other cases referred to 

The death of the shebait during thf 
peridency of the appeal docs not affect the 
terms upon which his personal estate can 
claim an indemnity from the debuttar 
estate. 

Kitmeda Char an v. Ashe tosh (3fl) re- 
ferred to. 

This was an appeal ptef erred on the 
21st of Septemlru 1921 against the ordor 
of Babu Lai Bdm i Chattel |oe, SubonH- 
rmte Judge, 2ml Couit of Zillah Hooglw 
dated the 5th ol September 1921. 

The facts are bneflv these — T e 
Respondent instituted *i suit against the 
Appellant, for the administration ol a 
debut tar estate, toi the removal of t! e 
trustee and for other reliefs The suit w s 
dismissed by the trial Court but decreed 
on appeal to the High Court On app. d 
to the Judicial Committee, the degisi n 
of the High Court was affirmed, and 
amongst other things ail order for accounts 
was made On the basis of this order 
of the Judicial Committee, the Subordi- 
nate Judge made an ordu* defining the 
extent and character of the liability of the 
Appellant shebait to render an account. 
The shebait thereupon preferred the pre- 

(21) 32 OR. Div. 6?, 61 <1886). 

(81) 2 DeG.M, & G. 292; 96 R. R. Ill (1862), 

(38) 17 0, W. tf. 6 (1012). 
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sent appeal to the High Court against 
this latter order. 

Babus Dwarkanath Ghakrabartt , Naren- 
dra Kumar Bose 9 Haradhan 0 hatter jee 
and Raniaprasad Mookerjee for the Appel- 
lant. 

Babus Sarat Chandra Ilai Chaudhun 
and Hiralal Chakrabarti for the Respon- 
dent. ’ 

The Judgment of the Court was as 
follows . — 

This i» an appeal from an order for 
account made in a proceeding supplemen- 
tal to a suit, instituted by the Respondent 
against the Appellant, for the administra- 
tion of a dcbuttar estate, foi the lemoval 
of the trustee foi the appointment of a 
new tiustee 01 receiver, ioi derliiiatimi 
that an execution sale of a portion of the 
tiust estate when it, was pui chased bv 
the trustee m the name oi Ins son was 
invalid and mopeiative, for proper invest- 
ment ol a sum of Rs, If ,500 alleged to 
form part of the trust estate and for other 
incidental reliefs. The suit was dis- 
missed bv the tual Couit On appeal to 
this Court, the judgment was set cside 
and tlie suit was decieed m the following 
terms : — 

“It is declared that the sale of Bahir- 
goia held on the 14th Januaiy 1913 is not 
operative against the dcbuttar estate, but 
the first Defendant (the shebait) is en- 
titled to be re-imbursed, the precise 
amount recoverable by him to be investi- 
gated by the Court below 7 Steps will be 
taken forthwith to place tho debuttar 
estate m the hands of a receiver to be ap- 
pointed by this Court and the first Defen- 
dant will cease to be shebait from the 
date when the receiver takes possession ” 
Manohar Mookerjee v. Raja Pearymohan 
Mookerjee (1). 

(1) 24 0. W. w. 478 : 8. c, 30 C. t, J. 177 
(1919), » 


6n appeal to the Judicial Committee 
this decision was affirmed. Raja Peary - 
mohan Mookerjee v Manohar Mookerjee 
(2) The judgment of the Judicial Com- 
mittee conclude s as follows . — 

“An older must be made declaring 
that the purchase by the second Appel- 
lant (sou of the shebait) was invalid and 
that v pi«)pei and nccessaiy stops should 
be taken to >,eemo the piopcrly , rind that 
the fust Appellant (the shebait) is en- 
titled, subject as herein mentioned, to 
repayment of the purchase-money . An 
•account should bo dnected showing what, 
if anything, is due from the first Appel- 
lant (the shebait) to the estate, and such, 
money should be deducted from the pur- 
chase-moneys, tlie balance, if any, of the 
moneys m Couit to be paid out, and the 
first Appellant (the shebait ) to have a 
charge on the estate for such sum 

On the basis of this older of the Judi- 
cial Committee, thf Subordinate Judge 
lias made an order winch defines the ex- 
tent and character of liability of the 
shebait to render an account, and speci- 
fies the modp, the peuod, and the pro- 
pel ties The shebait has appealed against 
this order. 

The Plaintiff-Respondent has raised an 
'objection to the competency of the appeal 
on tho ground that the older is not one 
of those expressly mad » appealable as au 
Older by the Code of Civil Procedure, 
The Appellant has urged that the order is 
m essence a deciee within the meaning 
of sec. 2 (2) of the Civil Procedure Code, 
1908. The term “decree “ is defined as 
the formal expression of an adjudication 
which, so far as regards the Court ex- 
pressing it, conclusively determines the 
rights of the parties with regard to 
all or any of the matters in contioversy in 

(2) L. R. 48 I. A. 2R4 . s. c. 26 0, W. N* 
133 i 34 Q, L, J, 86 (1921)* 
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the suit and may be either preliminary or 
final A decree is preliminary when fur- 
ther proceedings have to be taken before 
the amt can be completely disposed of , 
it is final when such adjudication com- 
pletely disposes of the suit. A decree 
may be partly preliminary and partly 
final. There has been some divergence 
of judicial opinion as to the tests to be 
applied for ascertaining whether a parti- 
cular decision constitutes an adjudication 
on the rights of the parties with regard 
to any of the matteis in controversy in , 
the suit. It was held at one time by the 
High Court of Bombay that a decision 
that a suit is not bad for misjoinder or 
that it is not barred by limitation or a 
decision that the Court lias jurisdiction 
to entertain a suit was a. preliminary de- 
cree, Sidhanath v Gancsh (8) and Nara- 
yan v. Gopal Jiu (4). This extreme 
view was disapproved in this Court in the 
case of Kamini Debi v Pramathanaih 
(5) and has subsequently been abandoned 
in the Bombay High Court itself ; see the 
Pull Bench decision in Chanalswami v. 
Gangadharappa (f>) winch was applied in 
Bharma v. Bhamagavda (7) and Munici- 
pal Committee of Nastk v. Collector of 
Nasiki (8). According to the view now • 
adopted in Bombay, the word “matter” 
in the definition means the actual subject- 
matter of the suit with.reference to which 
Some relief is sought, and the word 
“right ’’ means substantive rights of the 
parties, which directly affect the relief to 
be granted, or which, in the words of the 
definition, relate to all or any of the 
matters in controversy. Tested from this 

18) I. L. R 37 Bom. 60 <1918). 

>41 T. T,. R. 36 Bom. 893 (1914). 

(«) 18 0. W. N. 7 W: • c. 20 0. L, 3, 470 
(1914). 

<6t I. L. B. 89 Bom. 889 if. 8.1 <19144 
<7) I. L. R, 39 Bom. 431 (1816), 
l« I. U «. 88 Bom. 436 (1918k ' 


iar Mookerjee. 

point <bf view, there is really no room for 
dispute that the order under appeal is a 
decree. This view is supported by the 
decision of the Judicial Committee in 
Bhup Indar Bahadur v. Bijai Bahadur 
(9), where Lord Hobhouse held that an 
adjudication that mesne profits were re- 
coverable in respect of a defined period 
was in its nature a decree within the 
meaning of the Code. This is not incon- 
sistent with the decision in Bharat Indu 
v. Yakub Husam (101 and Ghulufram Bibi 

c ( 

v. Ahamadsa Rowther (11), and is m ac- 
cord with the view adopted in Kamini 
Debi, v Pramathanath (5) It may be 
conceded that the legislature contemplat- 
•ed that ordinarily there should be one 
preliminary decree and one final decree in 
a suit , the preliminary decree ascertains 
what is to be done, while the final decree 
states the result achieved by means of the 
preliminary 1 decree. But as observed by 
Piggott, J., in Bharatendu v. Yakub Hos- 
sam (12), there may be exceptions, and 
the case before us furnishes an instance. 
Here the original suit was for removal of 
the dheba.it, for cancellation of the judi- 
cial sale, and for recovery of the trust 
property. The decree made in the suit 
has directed the removal of the shebait 
and the cancellation of the sale subject to 
investigation of accounts to be rendered 
by 'the shebait in a supplementary pro- 
ceeding. The order winch has now been 
made is in essence a preliminary decree in 
the supplementary proceeding and ■Will 
lead up to ‘the final decree to be mddti 
therein . It is not essential that an adjudi-* 
cation should be covered by one of the 
(St 19 0. W. N. 765 1 *. a, 30 0. L. J. 476 
(1814). 

(Al L. B. 3? I. A. 809: «. c. I. U B. 38 All. 

153i B O, W. 8. 02 <19004 
(10) T. L. B. 88 Aik 168 <1813). 

(Ill T. U B. 42 Had. 386 <1918k 
(18) 11 All. It. 3. 130 (1818), 
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specific cases of preliminary decrees men- 
tioned in Or. XX of the Code m order that 
it may form the basis of a final decree ; 
those caseB are illustrations of preliminary 
decrees and help us in determining the 
true meaning of the definition ol the term 
“decree.” Whethei the older made by 
the Judge possesses the qualities of a de- 
cree, preliminary or filial or partly preli- 
minary and partly final, clearly depends 
upon its contents. We aie of opinion 
that tUfe order now under appeal is a de- 
cree and that the objection to the com-^ 
potency of the appeal cannot be sustained. 

The objections urged against flu; order 
made by the Subordinate Judge may be 
grouped substantially under two heada. 
namely, period of account and method of 
account The Subordinate Judge has 
directed the shebait to render an account 
for the period which has elapsed since the 
death of his father on the 19th J uly 1888. 
As stated in the judgment of this Court, 
the Appellant assumed the office of shebait 
immediately on the death of his father, 
though he did not become lawfully dn 
titled thereto till hie two uncles,* N aba 
krishna and Bijaykrishna, had been re 
moved from the scene by death, the for 
mer on the 11th September 1890 and the. 
latter on the 29th January 1894. This 
plainly does not make any difference in 
the liability of the Appellant. It is well- 
settled that if a person, by mistake or 
otherwise, assumes the character of 
trustee when it really does not belong to 
him and so becomes a trusteo de son tort, 
he may be called to account by the cestui 
fltte trust for the moneys he received under 
colour of the trust ; .such a person cannot 
be heard to say for his own benefit that 
be had no right to act aB a trustee; see 
the judgment of the Earl of Belborne in 
Lyeil v. Kennedy (13), where Rackham 
K18) U A. C* 487 


v. Siddal (14) and Life Association' of 
Scotland v. Siddall (15) were approved. 
Nor does any question of limitation arise. 
No accounts have ever been demanded or 
rendered, and we are not called upon to 
considei what period of limitation would 
be applicable if a suit for accounts were 
now to be instituted. But we may ob-, 
serve that the decision m Dhanpat Singh 
v. Mahcshnath (16) is an authority for 
the proposition that undei the Indian 
Limitation Act, 1908, a suit for accounts 
in respect ol trust property falls within 
the scope of sec 10 and a trustee de son 
tort stands in the same position as an eX- 
pxess trustee. 

’As legaids the method ot accounting, 
the Suboidmate Judge has held that the 
Commissioner will enqune ll anv loss has 
been occasioned to the debuttar estate by 
the wilful neglect or misconduct of the 
Appellant duuug the period that he was 
m cliaige thereof as shebait, dc facto or 
de jure, and the amount will be added to 
his liability The Appellant has urged 
that this dnection is erroneous. To test 
the validity t>f this contention, we may 
usefully le-call that, as explained by 
Kinde'sley, V. C,, in Partington v. 
Reynolds (17), tlieie are two forms of ac- 
count which can be claimed by a cestui 
que trust against the trustee. One is an 
account of all such of the moneys or funds 
compused in the trust deed or from time 
to tune subject to the trusts thereof, as 
have been possessed or received by the 
trustee or by any person bv his order or 
for Ins use. * The other is an account, in 
addition to the former account, of the 
moneys or funds comprised in the trust 
deed or from time to tune subject to the 

(14) 1 Mao. & fcr. 621 (1840). 

(16) 8 DeO. F. A J. 68, 68 (1861). 

(16) 24 0. W. N. 768 (1890). 

(17) 4 Drew** 268 » 118 B. B, 860 (1858). 
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trusts thereof, which might, without the 
wilful neglect or default of the trustee, 
have been so possessed or received; see 
the judgment of Lord Cottenham, L C., 
in Terrell v. Mathews (18). The former 
is the common account and is given as ot 
course when a decree is made for general 
administration. In taking the commlon 
account, the cestui quo trust cannot 
charge the trustee with anything beyond 
Ins actual receipts and is not permitted to 
show that there is some part of the trust 
funds which the trustee should have got 
m and has failed to get m . Dowse v Gor- 
ton (19). But a trustee, where a com- 
mon account is being taken, can propel ly 
be cliaiged with a breach ot trust which 
arises on the accounts themselves ; lie 
stands charged with Ins receipts, and it 
he seeks to discharge himself by impro- 
per payments, the discharge is disallow - 
ed; In re Stevens (20) On the othei 
hand, in order to obtau? an account on the 
footing of wilful delault against a trustee, 
the cestui quc trust must allege and prove 
at least one instance of wilful default 
He must consequently prove 4hat there is 
some part of the trust lunds which should 
have been received but was not. When 
an account is ordered in this form, he if 
thus liable not only for rent actually re- 
ceived but also for not letting the pu v - 
perty if possible or not obtaining the full 
rent obtainable; Noyes v. Pollock (21) 
and Re : Symons (22) An order on the 
footing of wilful default is a very strong 
one to make against an accounting party 
and is not made unless thertf has been a 
loss of assets received or assets which 
might have been received ; Re ; Stevens 

(18) 1M.&G 488 'n' ■ 84 R. R. 120 (1841). 

(19) [1891] A. 0, J90 (202). 

(20) [1898] 1 Oh. 162 ill2\ 

(21) 82 Oh. Div. 68, 61 (1686). 

(22) 21 Oh. Div. 767, *60 (1882). 


(20) an<J Re : Wnghtson (23) It is plain 
that wilful default is a relative term, and, 
in the words of Bowen, L J , in Noyes v. 
Pollock (24), implies an existing duty on 
the part ot the accounting party in which 
default has been made and may consist 
in knowingly doing what he ought not 
tu do oi knowingly omitting to do what 
he ought to do, Re Owens (25) and Re : 
Youncj and Harstons Contract (26). 
Unless there is sufficient proof, it is not 
light to insert in a judgment any (^dura- 
tion of liability or oven an enquiry as to 
liability based upon supposed breach of 
duty, Re Stevens (20) It was observed 
l>v Stilling, J , in Re Barclay (27), that 
the mle as to wilful default is not now so 
btiict as it was befoie the dudicatuie Acts, 
and in a proper case, it is competent for 
the Oomt, upon the furthcL considera- 
tion ot an action, to chaigc trustees with 
interest on balances although no case of 
vviliul default lias beert laiscd by the 
pleadings and the question of mtei cst 
was not lefened to m the judgment, 
Shaw v Turbitt (28) Under the former 
piactic#, if the cestui quo trust discover- 
ed in the course of the suit that the trustee 
had been guilty of misconduct, his re- 
medy was by filing, with the leave of the 
Court, a supplemental bill adapted to the 
state of circumstances ; Hodson v Ball 
(29), and Rc Younqs (30) Under the 
present practice, where the cestui gue 
trust has charged wilful default in his 
pleadings, either originally or as amend- 
ed, but has # not obtained a judgment on 

(20) [1897] 1 Ch 4<*2i [1898] 1 Oh 176. 

(28) [1908] 1 Oh 799 

(24) 64 L T 476. 

(25) 47 L. T 64 tper Cotton, L. J.). 

1 20) 81 Oh Div. 164, 174 (per Bowen, L. J.) 

(1886). 

(27) [1899) 1 Oh 681. 

(28) 18 Ir. Oh, Bep. 476. 

(291 1 Phill, 177; 12 L. J. Oh. 80 (1842). 

(80) 80 Oh. Div* 421 (48}) (1886)'. 
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that footing, the Court can at aftiy stage 
of the proceedings order an account to 
be taken on that footing, if evidence of 
wilful 4^fault is adduced. Thus, if in 
the prosecution of enquiries under an 
ordinary judgment, facts come out, which, 
if proved at the trial, would have enabled 
the cestui que trust to have then obtained 
an enquiry as to wilful default, that en- 
quiry will be added ; Coopc v Carter (31), 
Re * Fryer (32), Brooke r v Brook cr (33), 
Re • Ttymons (22) and Be Youuqs (30) 
We are of opinion that tins course may 
he appropriately followed m the present 
proceeding The it was not e^picssly 
flamed as a suit f< i accounts on the foot- 
ing of wilful default throughout, the ac- 
counts duectcd unavoidably extend over 
a long peuod of time as there has been 
no adjustment of accounts between the 
shebait and the debutt a r estate at any 
tune, and th sit (bad canllot make good 
his claim to an mdemnih unless the net 
balance is dctei mined on a scrutiny of 
the accounts for the whole period. In 
these circumstances, we aio of opirfion 
that the direction for a» count on ttie foot- 
ing ot wilt ul default should be expunged 
and a common account f ikon as explain- 
ed above Liber! v will, however, be # ra- 
served to the Plaintiff’ oi other party 
interested in the taking of the account, 
to apply, when the accounts have* been 
lodged, for a direction that the Commis- 
sioner should take the account on the 
footing of wilful default either in respect 
of any particular matter *generally^ 
It may be pointed out that an account on 
the footing of wilful default may be taken 
in two ways, first, the Court may think 

(22) 21 Oh. Div, 7 fi7, 760 (1882). 

,30) 80 Oh. Div. 421, 431 (1885\ 

(31) 2 DeG, M. & G# 292 ; 95 R, R, 111 (1862). 

(32) 3 K. & J. 317 ; 112 R. R. 160 (1867]. 

(83) 8 8m. * G. 476 **107 R. R» 166 \mn 


that tire instances of wilful default 
brought forward are not sufficient to 
justify a general account upon the footing 
of wilful default, and in such a case the 
Court will direct special enquiries only 
with regard to the particular transactions 
in question ; or, secondly, although only 
ono oi two cases of wilful default are 
proved, they may be of such a character 
as to induce the Court to direct an account 
geneiallv on the footing of wilful default, 
applying to all the acts of the trustee ; 
Coopc v Garter (31), In re Stevens (20), 
Sleiqht v Lawson (31) and Harvey v. 
Bradley (35) It would not be right to 

anticipate at this stage wliat directions 

• 

may l)e found necessary T3ut we may 
add that the knver Court will have to give 
effect to the views previously expressed 
by this Court upon the question of the 
sum of Rs 11,500 and the costs of the 
previous litigation We are further of 
opinion that the direction given by the 
Subordinate Judge that if the accounts 
show 7 a balance in favour of the debuttar 
estate, there will be a personal decree 
against th e m shebait, should be expunged 
It is needless to decide this question 
hypothetically and in advance before the 
facts have been ascertained. We are 
further of opinion that when the accounts 
aic taken, notice should be given to the 
new shebait , or if there is a dispute as to 
the succession to the shebadship , to the 
receivei wdro rnay be appointed in a suit 
instituted for that purpose. The death 
of the shcbail during the pendency of this 
appeal does* not obviously affect the terms 
upon which his personal estate can claim 
an indemnity from the debuttar estate, 
and the decision in Kumeda Charan v. 

(20) [1897] 1 Oh. 432 (442). 

(81) 2 DaG. M, & G. 292 j 96 R*R. Ul (1862). 

(84) 3 K<& J. 292; 112 R. R. 155 (1887). 

(35) £j» R. 44Ect. 18. 
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Ashutosh (86) does not touch the matter. 
We may add finally that there is no sub- 
stance in the technical objection that the 
order of the Subordinate Judge is ultra 
vires , because he dealt with the matter 
before the order of His Majesty in Coun- 
cil had been formally transmitted by this 
Court to his Court. 

In view of the nature of the questions 
which may require consideration, we re- 
serve liberty to the parties to apply to 
this Court, should anv led difficulty arise 
m giving effect to our orders : ordinarilv 
however, applications should be made to 
the Subordinate Judge for further direc- 
tions as to the accounts 

Subject to the modifications indicated 
above, the order of the Subordinate Judge 
will stand confirmed and each party will 
pay his costs in this Court 

Appeal dismissed, 

J N R Decree parttalhj modified 

[CRIMINAL REVTSIONAL JURISDICTION.] 
Rev. (Mis.) No. 531 of 1922. 
Walmslry, J. \Benode Behaby Nath, 
Chotzner, J. Accused, 

1922, v. 

28, July. The King-Empkrob. 

Criminal Procedure Code (Act V of 1898), sec. 
193 (5P — Sec. 1 10, case under— Reference under sej. 
123, by the Sub- Divisional Magistrate to the Ses- 
sions Judge— Transfer of the Reference to the Addi- 
tional Sessions Judge— Power of Sessions Judge to 
transfer. 

Where on failure of the accused to fur- 
nish security to be of good behaviour, the 
Sub-Divisional Magistrate «■ referred the' 
case to the Sessions Judge under the por- 
visions of sec. 123, Cr. P. C. t and the 
latter by an order transferred the Refer- 
ence to the 1st Additional Sessions Judge 
for disposal: 

peld —That the Sessions Judge had 

188) 19 Cw W, N. 6 


jurisdiction to transfer such case to the 
Additional Sessions Judge for disposal , 

Bengal Government Notification, 
dated the 19th June 1916, referred to. 

This was a Rule against an order of the 
Sessions Judge of 24-Parganas transfer- 
ring a Reference under sec. 123, Cr. P. 
C , made by the Bub-Divisional Magis- 
trate of Alipur, to the file of the 1st Addi- 
tional Sessions Judge of the 24-Parganas 
for disposal. 

Mr V Sen, Sub-Divisional Magistrate 
of Alipur instituted proceedings under 
'sec 110, els. (d), (e) and (f) of the Cr. P. 
C , against the Petitionei After exa- 
mination of 266 witnesses for the prosecu- 
tion and 142 for the defence, the Magis- 
trate directed the Petitioner to enter into 
a bond to be of good behaviour for two 
vears in the sum of Rs. 300 with two 
sureties for the like amount. 

The Petitioner not having furnished 
the seem it y demanded, 'the Magistrate 
referred the case under sec 123, 
Cr P. C , to the Sessions Judge 
of 24-Parganas, who on the 25th May 
1922 transferred the Reference to Mr. 
Ward, 1st Additional Sessions Judge of 
Alipur, before whom Counsel for Peti- 
tioner appeared and contended that he 
had no jurisdiction to hear the Reference, 
but he informed the Counsel that Jbe had 
jurisdiction and that he would hear^he 
Reference on the 27th May, 

Against the order of transfer, the pre- 
sent Rule was obtained. 

The Notification published by the 
Government of Bengal authorising such 
transfers and referred to in the Court's 
judgment is the following : — 

Judicial Department. 

Circular Judicial No. 113 J. D. 

From the * Hon'ble Mr. J. H. Kerr, 
X.C.S., Officiating Chief Secre- 
tary to the Government of Bengali 
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To all Sessions Judges (except the 
Sessions Judges of Midnapore, Jessore, 
J£bulna, Bakarganj, Dacca and Mymen- 
smgh). 

Dated Darjeeling, the 19th June 1910* 
Sir* 

I am directed to say that, under sub- 
sec. (2) of sec. 193 of the Code of Criminal 
Procedure, the Governor in Council is 
pleased to direct that Additional Sessions 
Judges in this Presidency shall try such 
cases ag may from time to time be made 
over to them for trial by the Sessions 
Judge of the Sessions Division to which, 
they may be attached. 

J have, etc , 

(Sd.) J. H. Kerr, 

Officiatihg Chief Secretary to the Gov- 
ernment of Bengal. 

Mr. Mourner and Babu Jitcs Chunder 
Guha, for the Petitioner. 

Babu Surendra Nath Guha for the 
Crown. • 

The Judgment of the Court was as 
follows : — # 

- Walmsley, J — This Rule relates to a 
Reference under the provisions of sec. 123, 
Cr. P. C. The Sessions Judge of the 
24-Parganas transferred the hearing of 
the Reference to the first Additional* 
Sessions Judge and the Rule was obtain- 
ed galling upon the District Magistrate to 
show cause why that order of transfer 
should not be set aside on the ground that 
such References can be heard only by the 
Sessions Judge himself. Mr. Monnier on 
behalf of the Petitioner has examined the 
Criminal Procedure Code exhaustively 
dealing with all the sections which he 
thinks have a bearing on the question. 
Of these sec. 193, cl. (2) seems to me 
piQBt important and I am not prepared to 
whittle it down in the manner which 
Mr, Monnier suggests. ,1 do pot see 


rdlason why it should not be interpreted 
in a liberal sense and X think that the 
Notification published by the Government 
of Bengal , Circular Judicial No. 113 J. D. 
of the 19th of June 1916 purporting to be 
an order under cl. (2) of see. 193, Cr* P- 
C. does authorize the Sessions Judge to 
transfer such cases to the Additional 
Sessions Judge for disposal. I, therefore, 
think that the first Additional Sessions 
Judge has jmisdiction to hear the Refer- 
ence The Rule is accordingly discharg- 
ed Let the record be returned to the 
lower Court at once. 

Chotzner, J. — I agree. 

N G. 


PRIVY COUNCIL, 


[Appeal from Bengal.] 
Lord Buckmasteb. 

Lord Phillimore 
Sir John Edge. 

Sir Lawrence Jenkins.] 

1922, 

Heard, 24, 25 and 

27, November. 

1923, 


Rajani Santa 
Pal and ors , 
Appellants, 

Jag a Mohan 
Pal, Respondent* 


Judgment, 2.^ January. 

Hindu law — Dayabhaga —Mixing up of joint 
and sepai ate 'property — Presumption that property 
acquued out of mixed fund joint property . 

The general presumption that arises 
when members of a jomt family who have 
control over the joint estate blend that 
estate with property m which they have 
separate interests is that the properties 
acquired with such mixed up funds are in- 
tended for the benefit of the jomt family. 
There is i\o difference in this respect 
between a case where the separate estate 
ts brought into the joint family account as 
in Suraj Narain v . Ratun Lal (1) md 
ease where joint family property is brought 
into the separate accounts . 


(1) L. R.44L A. 201: 

w§ new). 

% 


«. o. n o. w. w. 

.i *■ 

126 



THE CALCUTTA WEEKLY NOTES. [Vol. XXVII. 


Rajani Kanta Pal r. Jaoa Mohan Pal . 

This was a consolidated appeal from 
two decrees of the High Court of Bengal , 
varying a judgment and decree of the 
Court of the Subordinate Judge of Dacca 
These were two consolidated appeals— 
one by the Plaintiff and the other bv the 
Defendants — from one judgment and two 
decrees of the High Court of Judicature 
at Fort William m Bengal, dated the COth 
June 1918, which partly affirmed and 
partly reversed a judgment and. deoiee, 
dated the 27th September 1913, of the 
Subordinate Judge, Second Court, of 
Dacca. 

The appeals arose out of a suit brought 
for partition of joint family properties and 
accounts, and the main questions related 
to the extent of the shares of the several 
co-parceneis and the nature of some of 
the properties in dispute. 

The relationship of the parties will ap- 
pear from the following pedigree : — 

La* M<hi i Pal 
( died 23id FoDiuaiy 1891) 

I 

Iffudan Mohan Pul Jagn. Mohan P*U Radha Gobmda Pul 
Defendant No l Plaintiff Mamed to 

(died pending np | Kunmn Kmnart Dahl, 

peal to High Ct ) I Defendant No 2 

| idled lbt Nov. 1902) 

Jadu Nath Pal 

(Adopted eon) I j 

(died Nov or Kfianphabhl Priya N«th Pal 
Dec. 1906) alias Led! .(Adopted eon) 
Delondttut.No 8 

Rajani Kanta MuralAlohau Jadu Vath Pal Priya Nath PH 
Pal Pal 'Adop*edby Defendant No 3 

(Anp')llmt (Appellant J.iga M h«n Pal) (Adopted by 
No 1) No 2) (d»ed Nov or Radha Gold < da 

Dec 1900) Pal’a widow 

K i&um Kunnul) 

The said Lai Mohan Pal carried on 
business in partnership with ono Pa|u 
Lai, and with the assistance of iiis eldest 
son Madan Mohan Pal, Defendant No 1. ' 
The ioxnt business was closed in or about 
1883, and thereafter Lai Mohan Pal start- 
ed a business in piece goods and yarns 
with the assistance of his sons, the Defen- 
dant No. 1 alleging that he had contri- 
buted therein Bs 16,942, which, accord- 
ing to him, was the remuneration due to 


him from the partnership business. La 1 
Mohan Pal died on the 23rd February 
1891, leaving him surviving his three sons, 
who earned on the joint family business as 
before. 

The third son. Radha Gobmda Pal, 
died on the 1st November 1902, having 
left a Will, dated the 25th September 
1902. and his widow and daughter him 
surviving Probate with a eopv of the 
said Will annexed thereto was gi anted on 
the 5th May 1903, to the execute^, Jaga 
Mohan Pal (Plaintiff, testator’s second 
blather) By his Will the testator gave 
authority to his widow to adopt thiee sons 
in aueression The testator bequeathed 
4 whatever moveable pioperty oi Karbar 
I have got” to the said executor, subject 
to bis paying certain specified legacies to 
the testator’s widow and sisteis and spiri- 
tual preceptor, etc. 

It was common ground that the provi- 
sions of the above-mentioned Will gave 
rise to dissension between tho Plaintiff 
and his brother, Defendant No. 1. The 
matter is thus summansed bv the learned 
Judges of the High Court * — 

4 ‘ There is thus no doubt that there were 
disputes and that as the result of tho 
settlement arrived at, Defendant No 1 
abandoned the claim to Rs. 1(5,000 as his 
share m the original capital of the joint 
business, that both ho and the Plaintiff 
gave up their intention of opening each a 
separate business, and that the joint busi- 
ness was continued/' 

Defendant No. 1 gave his third son in 
adoption to* the Plaintiff and his fourth 
son to the widow of Ins deceased brother, 
Radha Gobinda Pul. Four deeds were 
executed by the parties — all at the same 
time — on the 1st May 1904, in order to 
record the fact of the two adoptions, and 
to define the rights of the adopted sons 
respectively. « 
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It Was provided that " from the 
moment of this gift the said son, being 
accepted and treated as an adopted son to 
you (Kusum Kuman Dasi) recipient of 
the deed, and of the late Radha Gobinda 
Pal, shall become as your son full mahk 
and possessor of all the moveable and im- 
moveable properties left by Radha Go- 
binda; Pal, deceased.” 

It would thuia appear that the joint 
family continued as it was m the life-time 
of the said Radha Gobinda Pal, and that 
after his death the two Surviving brothers 
and their sons, including the adopted son, 
and* the widow of the said Radha Gobinda 
Pal continued the joint familv and its 
business in the same way as before 

Although piobate had been taken out 
of the Will of Radha Gobinda Pal, all the 
properties of the family members re- 
mained joint , their expenses and income 
and disbursement continued fc) be joint 
and inseparable. # The adopted son of 
the Plaintiff hiving died in Novembei 
or December 1006, a further breach 
occurred between the members of thtf 
family and the Plaintiff began to Hake 
his meals separately fiom May or 
June 1910, and finally m Novem- 
ber 1910, the Plaintiff gave notice 
to the Defendants dissolving the joint 
family and business, and instituted the 
present suit on the 8th December 1910, in 
the Court of the Subordinate Judge of 
Dacca. 

The Plaintiff asserted m his plaint that 
he was entitled under the said Yfill of his 
deceased brother, Radha Gobinda Pal, to 
the deceased’s one-thud share of the 
moveables and of the assets of the business 
from the date of the Will. In other 
words, the Plaintiff claimed that he was 
entitled on partition to receive a two-thirds 
share of the joint properties [moveable 
and karbar (business)]. • 
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Five schedules were attached to the 
plaint The first schedule contained im- 
moveable propei ties possessed by the 
family up to the death of Lai Mohan Pal. 
The second schedule consisted of immove- 
able properties acquired between the death 
of Lai Mohan Pal and Radha Gobinda Pal. 
The thud schedule contained a list of im- 
moveable propeities acquired since the 
death of Radha Gobinda Pal The fourth 
schedule contained a list of the improve- 
ments made in respect of the immoveable 
propeities mentioned in Schs. 1 and 2. 
The fifth schedule was divided mto three 
sub-divisions, 5 (ka) f 5 (ka) 1, 5 (ka) 2. 5 

(ha) consisted of Government promissory 
notes and shares m limited liability com- 
pany , 5 (ka) 1 was a list of moveables, in- 
cluding gold and silver ornaments, in the 
possession of the Defendants ; and 5 (ka) 
2, contained a list of moveables, including 
gold and silver ornaments, in the posses- 
sion of the Plaintiff • 

The Plaintiff claimed one-third share of 
the immoveable propeities comprised in 
Schs. 1 and 2, and a two-thirds share of 
the pi opei ties specified in schedules 3, 4, 
5 (ka), 5 (Ka) 1, and 5 (ka) 2. 

The Defendant No 1, Madan Mohan 
Tal (since deceased, and now represented 
by the Appellants), filed a written state- 
ment, and pleaded among other things 
that the Plaintiff was precluded from 
claiming mote than one-third share of the 
joint estate by reason of the family settle- 
ment set forth above A large number of 
issues was framed by the said Subordinate 
Judge, but the following alono are now 
material — 

(9) Whether the Plaintiff, a member 
of an admitted joint Hindu family up to 
Jaishta of 1317 B. S., 

(9a) consisting of Plaintiff and De- 
fendants, can claim more than one-third 
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share of the immoveable properties named 
in the plaint? 

(9b) Whether after the death of Radha 
Gobmda and regard being had to the fact 
of his Will, the principle of joint Hindu 
family would have applied to the family 
consisting of the Plaintiff and Defend- 
ants? 

(10) Whether the acquisitions and im- 
provements of the immoveable propeities 
mentioned in Schs Nos 3 and 4 to the 
plaint respectively were made separately 
with the money of the Karbar as alleged in, 
the plaint, or whether the incomes of the 
karbar and of the immoveable properties 
were entered m one and the same account 
and formed one joint family fund out of 
which without any discrimination the 
said acquisitions and improvements were 
made ? 

If the latter, can the Plaintiff claim 
more than one-thirc| share of the same? 

(26) Whether there w T as an arrange- 
ment and agreement between the Plain- 
tiff and the Defendant No ] regaiding 
the former’s share in the .family business 
and other family properties, under which 
Plaintiff agreed to take one-third share 
only as alleged in para. 36 of the written 
statement of the Defendant No. 1? 

(27) In case the Court finds against the 
said alleged arrangement or finds it in- 
valid, whether the Defendant No. 1 is en- 
titled to the benefit of JRs 36,942-8-0 as 
alleged in paras 25 to 27 of his written 
statement ? 

(28) Whether this mopey belonged *to 
the Defendant No. 1 on account of the 
pay and commission, etc., as alleged bv 
him? 

The above issues covered one broad 
question, namely, whether the Plaintiff 
was entitled to an additional pne-third 
share under the! Will, dated the 26th Sep- 
tember 1902, of (1) the joint properties 


existing at the time of Radha Gobinda 
Pal’s death, and (2) of* the acquisitions 
and improvements made since the death 
of Radha Gobinda Pal with the profits of 
the family funds and business 

After examining a mass of evidence the 
said Subordinate Judge delivered judg- 
ment on the 27th September 1913 He 
found all the material issues against the 
Defendants, wutli this exception, that he 
held that the Plaintiff was entitled to only 
one-third of the acquisitions contained in 
Sell No 3, and of the improvements in 
Sdi No 4 

II# held that the Plaintiff had thrown 
the whole income and piofits of his share, 
including the additional share in the joint 
estate, into the joint family stock, and 
that the whole stock had been so blended 
and lnextiieably mixed up as to prevent 
the Plaintiff fiom asserting his right to 
the #dditi<fcial one-third^ share in the pro- 
perties acquired and mipioved since the 
death of Radha Gobinda Pal He con- 
cluded as follows — 

L 

“ Tlie unpiovcments on the joint family 
properties with the amalgamated fund 
also import the intention that they were 
made for the benefit of the joint family. 

“ As the fund formed by the mixing up 
of the income from the joint family im- 
moveable propel ties and from the harlar 
separately belonging to the Plaintiff and 
the Defendant No 1 without any chance 
of identification and without the means 
of ascertaining the proportion and extent 
of such incomes and as I have already 
found that the intention of the Plaintiff 
and of the Defendants had been that the 
properties acquired and improvements 
made should be equally for the benefit of 
the meipbers of the joint family, the 
Plaintiff cannot get more than one-third 
of such properties and improvements. 
The income ofc the karbar mixed, up with 
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the income of the joint family immoveable 
properties may also be reasonably resid- 
ed as thrown into the joint family fund 
of such acquisitions and improvements. 

“On the above reasons I hold that the 
Plaintiff should get only one-third of the 
acquisitions in Seh. No 3, and of the im- 
provements m Seh No 1 ” 

The Subordinate Judge theiefore held 
that the Plaintiff was entitled to a 
two- thirds share in the ornaments and 
other jnoveables specified m schedules 5 
(ha) 1, and 5 (ha) 2, and to a two-thirds 
share of the nett assets of the family busi* 
ness, and to a one-thud share of the pro- 
perties mentioned m the remaining 
schedules, and he made a deeiee accoid- 
mgly, and from that deeiee both paities 
appealed to the High Court of Judicature 
at Port William m Bengal 

The learned Judges of the High Court 
heard the appeals ot the Plaintiff and of 
the Defendants together, and delivered 
one judgment on the 20th June J91S 
They held that the Defendants had failed 
to establish that the Plaintiff was pre- 
cluded bv any family settlement lrom re- 
covering his additional one-tlurd share in 
the moveables and harbar (business) to 
which he w'as entitled under the Will 
They further held that the alternative 
case ot the Defendant, namely, that the 
Plaintiff had thrown the income and pro- 
fits of the additional share into the com- 
mon stock, which had been accepted by 
the Subordinate Judge, had not been made 
out. They said : — “ The alternative case 
of blending is, in fact, inconsistent with 
the case based on a settled arrangement, 
and we are satisfied that neither by special 
arrangement nor by throwing his legacy 
into the common stock did Plaintiff waive 
or give up his rights under the Will of 
Radha Gobinda.” 

But the learned ^Judges of the High 
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(hurt affirmed the finding of the Subordi- 
nate Judge in favour of the Defendants in 
respect of the improvements specified in 
schedule 4, and said as follows 

""’ith log aid to schedule 4— the im- 
provements and additions to joint family 
pro} k T ty existing at tho time of Radh'a 
Gobmria s death, the position is somewhat 
different \\ ith legard to the items in 
this schedule w f e think it reasonable to hold 
that the intention ot the pathos w f as to 
assimilate the additions and improvements 
to the ouginal properties We therefore 
agree with the Subordinate Judge m hold- 
ing that Plaintiff has only one-third share 
in the properties comprised in this 
schedule.” 

The High Comt theiefore made a decree 
allowing both appeals m part and modify- 
ing the deeiee of the Subordinate Judge 
as follows — 

(P item 5 of Sell 2, that is, the pro- 
pert \ of Pul m Pal is to be excluded from 
the decree as not being the property of the 
parties , 

(2) item 12 of Sch. 3 should be excluded 
from that schedule and included in Soli 

•2 9 
^ > 

(3) o] the properties m Sch ], in Sch. 

2 as thus amended, and in Sch 4, the 
Plaintiff is to get one-thnd, the said third 
to be allotted to him on partition ; 

(4) in the properties in schedule 3 as 
amended, the Plaintiff is to get two-thirds, 
the said two-tlurds to be allotted to him 
on partition ; 

(5) of the items 1 to 3 in schedule 5 
(ka), Plainjiff is to get two-thirds." . 

From the said decree of the High Court, 
the Plaintiff as well as the Defendants 
appealed to His Majesty in Council, 

Sir Geo. Lowndes and Mr. J. M. 
Panhh for the Defendants- Appellants. 

Messrs. A. M. Dunne, K. C, and, Q. 
Bagram for the Plaintiff-Respondent' 
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Their Lordships’ Judgment was deli- 
vered by 

Lord Buckmaster — The farts in this 
case have been carefully investigated botl 
by the Subordinate Judge ard by the 
High Court, with the result that many 
of the points originally in dispute are now 
determined, and the two that remain de- 
pend upon the true inference to be drawn 
from ascertained circumstances and not 
from the consideration of what those cn- 
eumstances mav be Upon these two 
questions there is a difference of opinion 
between the Subordinate Judge who de- 
cided in favour of the Appellants and the 
High Court, by whom Ins judgment in 
this respect was reversed The nature wf 
the points involved will be best undei- 
■stood after a statement of the relevant 
facts 

Lai Mohan Pal, who died on the 22rc 
February 1891, originailv earned on busi- 
ness with one Paju La] in the tale of varnt 
and cloths This bu mess emLd in 1882 
and therefrom Lai Mohan Pal started a 
similar business, the head office being at 
Dacca, with branch places of business at 
Calcutta and elsewhere Ho was, in this 
business, assisted by his three son*, 
Madan Mohan Pal, Jaga Mohan Pal and 
Radha Gohinda Pal. After tbe death of 
Lai Mohan Pal, this business was canrd 
on by the three sons jointly as a joint 
family business, and Madan Mohan Pal 
asserted that the onginal capital of the 
business was largely composed of monies, 
amounting to Rs. 16,000 and upwards, 
due to him for services rendered to the 
onginal firm. The third son, Radha 
Gohinda Pal, died on the 1st November 
1902, having made a Will, of which he 
appointed his brother, Jaga Mohan Pal, 
as the executor. H© had no sons living 
at the date of his Will or of his death, and 
only one wife Kusnm Human, who sur- 


vived him. He conferred upon his wife 
the power to adopt a son, and provided 
that if a son was adopted and died within 
fifteen years unmarried or childless, his 
wife should adopt another son, and if he 
died m similar conditions she should 
adopt a third. He gave Ins w r ife the 
yeapy profits of all his immoveable pro- 
perty, except certain monthly allowances 
in favour of his daughter, such profits to 
be icceived by her till the adopted son 
should attain twenty-one years, and there- 
after one-halt of the profit was to be re- 
ceived bv his wife and one-half by the 
son. After the death of the wife Ml the 
immoveable property was to go to the 
adopted son, with the provision that until 
such son had attained twentv-one the 
estate should remain in the hands of his 
cxccutoi He gave all his movable pro- 
perty or karbar to Jaga Mohan Pal, and 
dnected that after realising the debts of 
the karbar he should pay out of the 
I) dance Rs. 2,000 to his wife for perform- 
ing meritorious acts, Rs. 500 to his spiri- 
tual preceptor, Rs. 2,000 to the idol Iswar 
Radha, Syamsunder Jiu. and Rs. 600 to 
his three sisters, and such sum as would 
accrue as profit on the investment of 
Rs. 2,500 for charitable purposes. He 
cli£d in 1902 and probate of the Will was 
granted to the executor A dispute sub- 
sequently arose between Jaga Mohan Pal, 
the executor, and Madan Mohan Pal, the 
eldest son of Lai Mohan Pal. This dis- 
pute was due to the assertion by Madan 
Mohan Pal that ho had originally contri- 
buted to the business Rs 16.942 in his 
father’s life-time, and this he claimed as 
his share in the onginal joint capital of 
the business. This was finally settled by 
the Defendant abandoning his claim, and 
both he and J,aga Mohan gave up their in- 
tention of opening separate businesses and 
the joint business evas continued. 
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following upon tins, Madan tylohan 
Pal gave his third son, Jadu Nath Pnl. m 
adoption to his brother Jaga Mohan Pa 1 , 
and the fourth son, Proonath Pal, 
as adopted son to the wife of Radha 
Gobmda Pal Jadu Nath Pal died in 
December 1906, and following upon his 
death a breach occurred in the family so 
that Madan' Mohan Pal took Iur meals 
separately, gave notice to the Defend- 
ants dissolving the joint family business, 
and .finally instituted the suit out. of which 
this appeal has arisen, •claiming that he 
was entitled on partition to a uvo-tlnrds 
share of the joint properties, the movables, 
and the business. 

The property in respect of which this 
claim was made was separated under a 
variety of heads, but all that need now be 
considered were those that were contain- 
ed in Sch. 3 and Sch 5 ( kha ). The first in- 
cluded immoveable property tlyit had been 
acquired after RSdha Gobinda's deatli 
and the second, investments, Government 
paper, and houses. In respect of these 
the Subordinate Judge gave the PlaintiA 
only one-third and the High Court •two- 
thirds, the present appeal being bi ought 
by the widow and Preonath, claiming 
that a one-third was all that he was en 
titled to obtain. 

The real question for determination 
therefore, is whether these propel hes 
were acquired under circumstances which 
made them part of the joint family estate 
in which the widow and the adopted son 
were entitled to a one-third, or whether 
they belonged to the business which, 
after the death of Radha Gobinda, was 
owned as to two-thirds by the Plaintiff 
and one-third by Radha Mohan. It is 
important to remember that the parties 
are governed by the Dayabhaga law by 
virtue of which it was possible for the de- 
ceased brother to make ^ valid bequest 


of his share, but except to the extent to 
which that Will affected the joint family 
it remained joint, with the result that, 
apart from the business, the immovables 
and all the property not actually included 
m the gilt to Jaga Mohan Pal was joint 
family pioperty The business was, of 
course, under the control of the two elder 
brothei s, and it appears that from the 
date of the death of the third brother no 
alteration whatever was made m the way 
m winch tlie accounts wcie kept The 
payments in respect of obtaining the pro- 
late oi the Will, which though not great 
n extent are several in number, were all 
made out of the business accounts The 
Daymen! of the monies for the probate 
tsclf was made in the same manner, but 
-he legacy of Its 2,000 to the widow, and 
die like legacy to her as shcbait of the 
idols, remained unpaid. The income re- 
ceived i loin tlie real estate w'as all through 
shown under separate heads and nowhere 
distinguished as between the business and 
the joint estate, and although it is said 
that the income from the latter was only 
Rs. 1,100 a year, yet none the less it was 
all treated in the same way. 

It is quite true, as has been pointed 
.out. that having legal cl to the nature of 
the items being carefully specified, both 
m lespcct of receipt and payment, it 
would have been possible to have pre- 
pared irorn the books a further account 
showing how the respective estates stood 
:n relation to each other, and it is also 
said that the actual monies paid to the 
widow and the adopted son exceeded the 
amount of their interest in the joint estate 
of which they were members ; while 
inally, and this is perhaps the strongest 
point of all, the method of blending the 
two sets of items was continued by Rajani 
Kanta, even after the dispute had begun. 
These circumstances all deserve considers- 
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tion, but their Lordships do not think 
that they have sufficient weight to dis- 
place the general presumption that arises 
when membeis of a joint family, who have 
control over the joint estate, blend that 
estate with property in which they have 
separate interests. 

In a case before this Board, Sura) N dra- 
in v Ratun Lai (1), it was pointed out 
that the effect in such transactions was 
to cause the whole propeity to become 
joint, and the onlv real distinction that 
can be drawm between that case and the, 
present is that there separate estate \va* 
brought into a joint farnrl\ account in- 
stead of as in this case the joint family 
property being brought into the sepaiate 
accounts. Their Lordships are unable to 
see that this distinction is sufficient to de- 
feat the Appellants* claim. The real 
question for determination is what is the 
true conclusion to be diawn w r hen people 
united, as the present paities were, bv 
bonds of close relationship and living as 


Indeed, the fact urged on behalf of the 
Respondents that the joint family ex- 
penses exceeded all the property which, 
according to their contentions, was pro- 
perly joint, in their Lordships’ opinion, 
tells against the Respondents instead of 
in their favour They think, therefore, 
that the decree of the High Court should 
he varied by providing thaff of the items 
I — in Sch 5 (kha) the Plaintiff gets only 
one-third as also m Sell 3, and that the 
provision iri the said decree for <pavment 
of interest on the sum of Rs 4,000 be 
omitted The cross-appeal will be dis- 
missed The Appellants arc entitled to 
their costs of these appeals, but their 
Lordships will not vary the order as to 
costs in Jhe High Court, and they will 
humbly advise Has Majesty to this effect. 

Solicitors Messrs W W Box dt Co. 
lor the Defendants-Appellants. 

Solicitor* Mr IJ S. L Polak for the 
Plaintiff-Respondent 
(t D M 


a joint family, draw for the joint family 
expenses out of a fund enriched bv other 
contributions They think that the re- 
sult is accurately stated by the Subordi- 
nate Judge, m the following W'Ords . — 
a If the members of a joint Hindu family* 
confuse the incomes of their joint proper- 
ties with their separate prop?rties, their 
intention presumably is that the properties 
acquired with such mixed-up funds are for 
the benefit <j»f the joint family It should 
be noticed that not only these acquisitions 
and improvements made in this case with 
the amalgamated and confused funds, bqt 
the incomes arising from such acquisitions 
and improvements were again partly spent 
also for joint family expenses and purposes, 
and the balances were again mixed up and 
confused from year to year to acquire pro- 
perties and make improvements. M 


<i> b . E. 44 I. A. SOI ; C. 0. W. N. 
IOC* (1017). 
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Privy Council , appeal to— Interlocutory order of 
High Court , pending appeal — Temporary injunction 
upon application for stay of execution pending 
appeal and order directing security to be furnished 
by Respondent 


Case tn which the Judicial Committee 
entertained an appeal aqainst and modi- 
fied an interlocutory order passed by the 
High Court in a pending appeal and cross- 
appeal imposing conditions as regards the 
Defendant's deeding with properties which 
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had been decreed in his favour pending 
the disposal of the appeal and directing 
him to give security for the due perform- 
ance of such decree as might be ulti- 
mately made in the smt . 

These were two consolidated appeals 
from an interlocutory order, dated the 
9th February 1922 of the High Court of 
Bengal' (Mookerjee and Cuming, XT.) 
made pending the hearing of two appeals 
before the said Court. 

The appeals pending in the High Court 
were cross-appeals against »a decree of the 
Subordinate Judge of the 24-Parganas, 
dated the 3rd November 1921. 

The Respondents had instituted a shit 
in the said Court against the Appellant 
for possession of the Jhana Raj, an im- 
partible estate in Manbhoorn. The late 
Raja of Jhana died without issue on the 
7th March 1916 leaving a Will whereby 
he left certain properties to his widows 
(the Respondents) .• The Appellant was 
the nearest agnate of the late Raja and 
succeeded to the qadt on lus death, and 
took possession of the estate. The Res- 
pondents who contended that they w§rc 
heirs of the deceased Raja under the 
Hindu law claimed (t) to recover posses- 
sion of the Raj, (n) certain pioperties 
which they contended were the self-ac- 
quired properties of the deceased Raja, 
(iii) for a declaration that certain deed$ 
executed by them were not binding on 
them and (it?) for a receiver and an in- 
junction. 

An interim injunction issued by con- 
sent on the 28th January 1920, 

The Subordinate Judge delivered judg- 
ment on the 3rd November 1921 mainly 
in favour of the Defendant and passed a 
decree. 

Both parties appealed from this decree 
to the High Court and these appeals had 
not yet been hoard. * 


An application was made by the Res- 
pondents on the 15th November 1921 for 
an injunction to restrain the Appellant 
from alaenating or otherwise wasting the 
properties in his possession and on the 
4th January 1922 the Appellant applied 
for a stay of execution of the decree of 
the Subordinate Judge in so far as the 
-same was m favour of the Respondents. 

Both applications were heard together 
by a Division Bench of the High Court 
composed of Mookerjee and Cuming, JJ. 
and on the 9th February 1922, the fol- 
lcfwing order was made — 

“ (1) That the Defendant do deposit in 
this Court within four weeks from this 
date *a sum of three and a half lakhs of 
rupees which the Plaintiffs will be en- 
titled to withdraw from Court, in whole 
or in part, in partial satisfaction of the 
decree, upon furnishing security to the 
satisfaction of this Couit for such amount 
as may be withdrawn t^y them from time 
to time 

“ (2) That with a view to expedite the 
•disposal o t both the appeals the paper- 
book be picpared«in the office of the Court 
(under such special arrangements as may 
be necessaiy) and that the entire cost of 
the preparation of the paper-book be paid 
‘into Couit by the Defendant in the first 
instance (within a time to be fixed later), 
the ultimate allocation of the cost to be 
determined by this Court at the time of 
the final disposal of the appeal. 

4 4 (3) That withm six weeks from this 
date the Defendant do furnish security 
(otfier than the impartible Raj) to the 
satisfaction of this Court to the extent of 
five lakhs of rupees for the due perform- 
ance of such decree as may ultimately be 
made in the suit. 

41 (4) That the Defendant do make over 
possession of premises No. 239, Lower 
Circular Road to the Plaipti&a and also 

127 
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of one of the motor earn decreed in their order of the Hig h Court , dated the 9th 


favour and the Defendant l,e restrained 
from interfering w.ith the possession of 
the Plaintiffs of the three-stoned building 
at Jharia or any portion thereof or of any 
fixtures therein. 

“ (5) That the injunction aheady issued 
be maintained so ns to i ostium the Defen- 
dant from making alienations or entering 
into agreements to grant leases or dealing 
or otherwise interfering with the estate 
except with the express sanction of this 
Court previously obtained after due notice 
to the Plaintiffs 

(6) That the Defendant do forthwith 
deposit in this Court to the eiedit of the 
suit all such sums as may from time to 
time be realised by him out of moneys in- 
vested in the venous money-lending busi- 
ness 

We are clearly of opinion that all ap- 
plications in respect of this matter should 
he dealt with bv» this Comt and we ro 
r'Tve hbcity to both paities to apply 
“We have not considered the question 
of the appointment of a receiver which 
wag mentioned incidentally at the hear- 
ing The order now made will m no wav 
debar the consideration of that question 
hereafter or of such othei questions t as 
may arise duiing the pendency of the 
appeal/' 

This appeal w T as preferred by the De- 
fendant to have this order varied 

Messrs. W Upjohn, K. C , L Dc- 
Gruyther, K G , A M Dunne, K C and 
Kenworthy Brown for the Appellant^ 

Sir George Lowndes*, K. C., Messrs 
E. B Baikes, B Dube and Taric Ameer 
Ah for the Respondents, 

Their LoimsTTirs' JTooment was deli- 
vered by 

L/onn Buokmastbr. —Their Lordships 
will humbly advise His Majesty that the 


February 1922, ought to be varied by 
ordering (J) that execution against the 
Appellant of the decree of the Court of 
the Subordinate Judge at Mipur, dated 
the 3rd November 1921, ought to be 
stayed pending the bearing of tlie appeal 
therefrom, on the terms that the Appel- 
lant complies with els. 1, 2 and 3 of the 
order, dated the 9fch February 1922, pro- 
vided, however, that the time for making 
the deposit referred to m cl f 1 thereof, 
and the time for the furnishing of security 
mentioned in cl. 3 thereof ought to be 
four and six weeks respectively from the 
date on which IDs Majesty's Order in 
Council on this appeal is lodged m the 
High Court, and (2) that para 5 of that 
order ought to be set aside, and that m 
lieu thereof it ought to he ouleieil that 
the injunction already issued be main- 
tained sq as to lestiain the Appellant fiom 
making alienations ' fVr (haling ui other- 
wise mtcitcring with the on pus of tie 
estate or entenng into agreements to 
grant leases, except with the expnss 
sanction of the High Court previously 
obtained after due notice to the Respon- 
dents, but that such injunction ought not 
to prevent the Appellant without such 
sanction from (a) granting a simple moit- 
gage or simple mortgages of his nitcxest 
the estate, such mortgage or mortgages 
being subject to the piovisions of the 
Transfer of Dropeity Act, 1882, see 
the Appellant undertaking not to confer 
possession upon the mortgagee or moit- 
gagees, and (b) entering into agieements 
to grant leases to take effect after the final 
determination in the pies nt liugation of 
the title to the property, the Appellant 
being at liberty, on the basis of such 
agreements, to obtain sakmis from the 
persons who enter into such agreements 
at their owif risk, he undertaking not to 
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confer possession upon such persons. 
Liberty ought to be reserved to the paitie^ 
to apply to His Majesty in Council with 
reference to the payment of the costs of 
this appeal aftei the determination of the 
appeal now pending m the High Couit 

Solicitors Messrs. Pugh & Co , for the 
Appellant, 

Solicitors • Messrs W . W . Box <C Co 
for the Respondents 


to do even if the principal acquires no 
benefit fmw his set vices, and except 
whtic there is an express agreement or 
special custom to the eontraiy , even if the 
transaction in respul of whnh the re- 
muneiaiion is claimed falls through , pro- 
vided that it does not fall th tough' hi con- 
sequence of any act <>i default of the 
agent . 

Several ca^cs referred to. 


G D •M 


CIVIL APPELLATE J U RISDICTtON.] 

Appeal from Original Civil . 
Jurisdiction 
No. 147 of 1922, 


MoOK FRJEE, J. 

Rankin, J. 
1923, 

3, May 


Satchidananda Dutt, 
Defendant, Appellant, 
v . 

Nkhya Nvrn Mister, 
Plaintiff, Kk^pondcnt. 


Brokers commission^ when payable —Principle of 
qn.tn urn mnnit, if applies when bioJrer fails to 
complete transaction on terms specified — Plaint 
amendment at a time when new suit would be timfi 
barred • 


Where the Defendant authorised the 
Plaintiff to negotiate a lease on certain 
terms specified by him and the Plaintiff 
secured a party who accepted the lease on 
those terms sub]ect to certain quahf ca- 
tions, and the Defendant took up the posi- 
tion that there was no concluded contract 
for a lease : 

Held — That the Plaintiff having failed 
to complete the transaction on the terms 
specified by the Defendant was not en- 
tiUed to the remuneration promised to be 
paid to him by the latter . 

Where the remuneration of an agent is 
payable upon the performance by him of 
a definite undertaking > he is entitled to be 
paid that remuneration <9s soon as he has 
substantially done all that he undertook 


Where //zc patties have made an ex* 
press contiact for remuncuition , the 
'amount of the temuneiaiwn and the con - 
dition undff whnh it bt comes payable 
must be at>cci hiined by a reference, to the 
tcfms of that ( mlnut and no implied con- 
tract ran be set up to add to or deviate 
from Ho anginal < •mha<t % though it can 
be nihipn'Ud by a reference to custom t 
not inconsistent with it 

Howard Hoi liter and Partners, 
Ltd v V Isles *Llamsij[P Co , Ltd. 
(5) ref and tO t 

Held also — That in the cucum^tances 
of the case, the broket tv is not entitled to 
any mnuneiahon on Lin basis of quan- 
tum meruit. 

How AKI> IIOULDKR AN1) PAltrNHlb, 
‘Ltd. v. Mans Isles Steamship Co., Ltd. 
(5) and Kxsuan Pro sad Sinija v. Pur- 
nendl Narain Siniia (14) referred to. 

Semble — It is competent to the Court 
to allow a plaint to be amended even after 
the expiii/ of the period prescribed for the 
institution of a new suit. 

Tins was * an appeal preferred on the 
24th November 1U22 against a judgment 
and decree of Mr. Justice Pearson, dated 
22nd August 1922. 

The facts of the case will appear from 
the judgment and tho letters set out dcIow, 

v 5) [1923] l & B. 110 tat p. 1U (19281. 

(14) 15 0, h, J, 40 (1011). 
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The Defendant authorised the Plaintiff 
to negotiate the lease of certain plots of 
land. The contract between the parties 
is contained in the following letters : — 
31-1, Nayan Chand Dutt Street, 
Calcutta, the 6th November 1913. 

Re. 31, Mirzapore Street and 38 and 
40, Harrison Road. 

To 

Babu N. N. Mitter, 

226B, Bowbazar Street, 

Calcutta. 

Bear Sir, 

I do hereby authorise you to negotiate 
the lease of the above plots of land on the 
terms specified below : — 

1. Lease for 91 ninetv-one years. 

2. Salamy Rs, 25,000 twenty-five 
thousand only. 

3 Rent Rs. 312 monthly for the first 
5 five years plus taxes Rs 455 four 1 uii- 
dred and fifty-five plus taxes for the next 
5 five years and thereafter Rs. 600 six 
hundred monthly plus taxes for the re- 
maining period. 

4. Tliree-storied building to be erected 
over the plot with first class materials. 

5 Remuneration Rs. 1,800 one thou- 
sand eight hundred only to be paid after 
the registration of this lease. 

6. This letter will bo void after 5 five 
days from this date. 

7. The party should be a respectable 
one.* 

Yours truly, 

S. Dutt. 

31-1, Nayan Chand Dutt Street, * 
Calcutta, the 6th November 1918. 
To 

N. N. Mitter, Esq., 

226B, Bowbazar Street. 

Dear Sir, , 

In continuation of my letter of 5th 
November 1918 I undertake to pay you 
an additional remuneration of Rs. 1,700 


Mitter, 

one thousand seven hundred only provid- 
ed you complete this transaction on the 
terms mentioned in my aforesaid letter 
to you. 

Yours truly, 

S Dutt. 

Babu N. C, Mandal, Attorney for one 
Krishna Chandra Dey, wrote as follows on 
behalf of his client to the Defendant !— 
8th November 1918. 

S. Dutt, Esq , ' 

31-1, Nayafi Chand Dutt Street, 

Calcutta. 

Re. 31, Mirzapore Street and 38 
and 40, Harrison Road. 

Dear Sir, 

With reference to vour letter, dated 
the 5tli instant addressed to the broker 
Babp N. N. Mitter the broker herein, my 
client Babu Krishna Chandra Dey accepts 
the terms of the lease pientioned therein. 
It is of course distinctly understood that 
your verbal representation to the broker 
to the effect (a) that the existing rent 
'realised from the tenants is not less than 
Rs. *380 per month and ( h ) that no tenant 
holds any lease for a period of more than 
3 years yet to run and (c) the area of the 
.lease-hold premises is not less than 44 
eottahs. I am preparing the draft lease 
and will forward the same to you for 
yo'ur approval no sooner the draft is com- 
pleted and fair copied. 

Yours faithfully, 

N. C. Mandal. 

Babu Itidra Chandra Ghose, on behalf 
of the Defendant wrote as follows to 
Babu N. C. Mandal : — 

Calcutta, 9th December 1918. 

Babu N. C. Mandal. 

R. , Mirzapore Street and 38 
and 40, Harrison Road. 

Dear Sir, • 

With reference to your letter of the 
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2nd instant and the enclosure sent there- 
with to the address of my client Satehida- 
nanda Dutt, I am instructed to write in 
reply as follows : — 

My client domes there has been any 
concluded contract with Mr. N*. C. Bose’s 
client or with yours inasmuch as both 
yours and Mr. N. C Bose’s client tailed 
to accept unnuahfiedly and uncondi- 
tionally my client’s offer and as such the 
conditional acceptance f both of them 
amounts to a new offer on the pari of 
yours and Mr. N. t'. Bose’s client and my 
client rightly refused to accept the new 
offer so made and he denies anv liability 
whatsoever to yours 01 to Mr. N C Bose’s 
client 

Please therefore refiain from (further 
publishing the advertisement forthwith 
as otherwise my client yshall take such 
steps in the matter as he m#v be advised 
without further* reference and would hold 
yours liable for all costs and damages to 
he incurred by my client heiein. 

Yours faithfully, * 
Indra Chandra Oliose. 

Sir B. C. Mitter and Mr. S. C, Bone for 
the Appellant. 

Messrs. J . N . Mittet and S. 1 V. Bauer-’ 
jee (Jr.) for the Respondent. 

• 

The Judgment of the CoubT was os 
follows : — 

Mookerjeb, J.— This is an appeal 
against a judgment of Mr. Justice Pear- 
son by the Defendant in a suit instituted 
by a broker for commission alleged to 
have been earned in respect of the lease 
of premises belonging to the Defendant. 
On the 23rd August 1918, the Defendant 
Satohidananda Dutt gave a letter of 
authority to Gosthabibari Saha to nego- 
tiate the lease of the properties in ques- 
tion. On the strength of this letter, 
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Mitter. 

apparently, one Kirtichandra Dawn, on 
the 20th August 1918, intimated to Dutt 
through Ins solicitor that he was pre- 
pared to take the lease, provided the title 
was approved and the area of the land 
was not less than two bighas as had been 
assured by the agent. What followed on 
this has not transpired, but we find that 
on the 5th November 1918 Satchida- 
nanda Dutt granted another authority to 
Nrilya Nath Mitter to negotiate the lease 
of the properties on terms specified. 

The terms were as follows : — 

1. Lease for ninety-one yeaie. 

2 Salami Rs. 25,000 (twenty-five 
thousand) only. 

3. Rent Rs 312 (three hundred and 
twehe) monthly for the first five years 
plus taxes, Rs 455 (lour hundred and 
fifty-live) plus taxes for the next five i ears 
and thei eafter Rs. GOO (six hundred) 
monthly plus taxes* for the remaining 
period. 

4. Tliree-stoned building to be erected 
over the plot with first class materials. 

5. Remuneration Rs. 1,800 (one thou- 
sand and eight hundred) only to be paid 
after the registration of this lease. 

6. This letter will be wid after five 
days fiom this date. 

7. The party should be a respectable 
one. 

On the day following, Dutt addressed 
another letter to Mitter in which he pro- 
mised to pay an additional remuneration 
of Rs. 1,700 only provided the transac- 
tion was completed on the terms men* 
tioned in the previous letter. The result 
of the letter to Mitter was that one 
Krishnachandra Dey intimated to Dutt his 
willingness to accept the terms of the 
lease. The letter, however, contained 
the following qualifications 

“It is of course distinctly understood 
fiptan your verbal representation fa the 
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broker (a) that the existing rent realised 
from the tenants is not less than 
Iis. 380 per month and (b) that no tenant 
holds any lease foi a penod of moie than 
three years yet to ran and (c) that the 
area of the lease-hold premises is not- less 
than 44 cottahe.’* 

Thereafter a notification was publish- 
ed on the 26th November by the solicitor 
of Krishnachandira Dey to give caution 
that as Dey had accepted a lease from 
Dutt any one dealing with the owner m 
respect of the premises would do so at his 
own risk and penl Later on Knti- 
ckandra Dawn appeared on the scene and 
contended that he had got a concluded con- 
tract in his favour On the 9th Deccmbei 
1918, Dutt took up the position that there 
was no concluded contract m fact either 
with Dawn oi with Dey inasmuch as 
neither of them had accepted uncondi- 
tionally an unqualified offer of the lease 
On the 11th December 1919, the present 
suit was instituted by the bioker against 
Dutt for recovery ot rupees tluee thou- 
sand and five * hundred <3,500). The 
plaint was subsequently amended on the 
8th August 1922 by the insertion of an 
alternative prayer in the following 
terms ; 

“In the alternative the Plaintiff claims 
the said sum of Rs. 3,500 or such other 
amount as this Honourable Court may 
award as damages sustained by reason of 
the Defendant’s wrongful refusal to com* 
plete the said transaction with the said # 
Knshnaehandra Dey and thds preventing 
the Plaintiff from earning his remunera- 
tion/’ 

We may state incidentally that Dey in- 
stituted a suit against Dutt, which was 
dismissed on the 13th February** 1923 ; 
and no foundation has been laid for a pos- 
sible theory that the contract failed by, 
reason erf the wrongful conduct of the 
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t 

vendor Defendant. Dutt defended the 
present action substantially on the ground 
that on the terms of the agreement 
between him and Mitter the latter was 
not entitled to the i enumeration as claim- 
ed in the -plaint Mr. Justice Pearson 
has overruled this contention and has de- 

i * 

creed tho suit 

The piinciple applicable to caBes of this 
description is w f ell-cstablished. Where 
the remuneration of an agent is payable 
upon the performance by him of a defi- 
nite undertaking he is entitled to be paid 
that remuneration as soon as he has sub- 
stantially done all that he undertook to 
do even if the principal acquires no bene- 
fit from his sei vices, and except where 
there is an expiess agreement or special 
custom to the contraiy, even if the tran- 
saction in respect of which the remunera- 
tion is clanged, tails thiougli, provided 
that it does not tall tlnough in conse- 
quence of any act or default of the agent. 

On behalf of the Appellant, reliance has 
bfcen placed upon the decisions m Alder 
v . Boyle (1), Bcmng field v. Kynaston 
(2), Battams v, Tompktns (3), Didcott v. 
Friesher (4) and Howard Houlder and 
, Partners, Ltd. v. Manx Isles Steamship 
do , Ltd. (5) On behalf of the Respon- 
dent reliance has been placed upon the 
decisions in Green v. Bartlett (6), 
Pnckett v. Badger (7), Fisher v. Drewett 
(8), Green v. Lucas (9), Roberts v. Ber- 
nard (10), Martyrose v. Courjon (11), 

(It 4 Com. Bench Rep 035 (1847;. 

(2; 3 Times IwwjRep 279. 

(8) 8 Times taw Rep. 707 (1692). 

(4) 11 Times LawRep. 18. 

(5) fl928];l K. B. 110 (1922). 

(6) 14 C. B. N. S. 681 (18B3). 

(7) 1 Com. Bench Rep 297 (N. S.) (I860). 

(8) 48 h. J Ex. 82 (1878;. 

19) 81 L. T. ^1 1 98 L. T. 554 (1875). 

110) [1884] l Cab, & El. 886. 

' (11) 16 0. L. 7. 818 (1899;. 
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Elias v. Govind Chunder Khatick (12) 
and /Inutfswtfwn Iyer v. Zentmder of 
Ayakudi (13) These cases were analysed 
and reviewed m the judgment of this 
Court m Kishan Prasad Sinha v. Pur - 
ncndu Natain Sinha (14) Our attention 
has been invited on behalf of the Respon- 
dent also to the decisions in Turner v. 
Golds math (15) and Municipal Corpora- 
tion of Bombay v. Cnverji Hirji (16), 
which was explained in Sfoht s v Soonder - 
noth (17) We have berm finally pressed 
with the decision qf Mr Justice Chau- 
dhun in Raghu Nandau Lai Sarma Y 
Madan Mohan Das (IB) 

No useful purpose will be sened by an 
analysis of the facts of each of the deci- 
sions cited before us It cannot be dis- 
puted that where the parties have made 
an express contract for remuneration, the 
amount of the remuneration and the con- 
dition under winch it becomes payable 
must be ascertained by a inference to the 
terms qf that contract and no implied con- 
tract can be set up to add to or deviate 
itom the original contract though it can 
be interpreted by a reference to custom, 
not inconsistent with it T&ee tfie obser- 
vations of Loid Justice Bowen in Bcning- 
firld v Kynaston (2), Broad v. Thomas 
(19) and French d Co. v. Lceston Ship- 
ping Co. (20)]. 

The general principle is thus explained 
m Howard Houldcr and Partners , Ltd. v. 
Manx Isles Steamship Co., Ltd . (5) ; — 

(2) 8 Times Law Rep 279, 

'6) [1923] 1 K. B 110 at p. 1 13 (1022/. 

(12i I L It. 30 Cel. 202 <1002). . 

(13 [1910] Mad W N. 199. 

(141 15 O L .1 40 (1911). 

(16) (1891] 1 Q B 541. 

H6I T I, R. 20 Uom. 124 (1895). 

(17) I. L. R. 22 Bom. 640 (1898). 

(18) Suit No. 664 of 1914: decided, 16th. Feb- 

ruary 1916. 

(19) 7 Bingham 99 1 83 B. B. 899 (1881), 

(20) [1921] A. 0. 46b (445), 
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• L is a settled rule for the construc- 
tion of commission notes and the like 
documents winch refer to the remunera- 
tion of an agent that a Plaintiff cannot 
recover unless he shows that the condi- 
tions of the written bargain have been 
fulfilled If lie proves fulfilment he re- 
covers If not, he fails. There appears 
to be no half way house, and it matters 
not that the Plaintiff proves expenditure 
of time, money and skill This rule is 
well-illustrated by Alder v. Boyle (1) 
(wlieie commission -wa.s not payable until 
an abstiaet of conveyance was drawn out), 
Bull \ Price (21) (where the commis- 
sion was only payable on money actually 
.obtained), Bat turns v Tompkins (3) 
(commission payable on completion of 
purchase), Clack v Wood (22) (commis- 
sion payable subject to the title being 
approved by my solicitor), and by such 
illustrative decisions as Mason v. Clifton 
(23) (commission to be paid if money is 
raised on specified terms) and Martin v. 
Tucker (24) (commission to be paid on 
the amount of the capital brought into the 
business)/' 

We ha\e consequently to consider the 
actual terms of the contract between the 
parties m the present case As we Mve 
aheady pointed out, the letter of author- 
ity, dated the 5th November 1918, states 
in specific terms that the remuneration 
of Rs 1.800 is to be paid after the regis- 
tration of the lease. The letter of the 6th 
November 1918 emphasises this and states 
that an additional remuneration of 
Rs 1,700 will be paid provided that the 
bioker completes the transaction on the 
terms mentioned in the previous letter. 

(1)4 Cora, Bench Bop. 685 (184V), 

(3i 8 Times Law Bop. 707 (1892 », 

(21) 7 Bingham 237 (1831), 

* (22) 9 Q. B. D. 276 (1882). 

(23) 8 F. & F, 899 (1863). 

(24) 1 Times Law Bep. 656 (1885). 
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We are of opinion that the contract could 
not havd been expressed in clearer terms 
and that on the true construction thereof 
the Plaintiff cannot possibly succeed in 
this litigation. 

Wo have been finally pressed by the Re- 
spondent to hold that the Plaintiff ought 
to have a decree in his favour on the 
basis of quantum meruit. We are of opi- 
nion that this contention cannot possiblv 
he sustained, and in support of this view, 
reference may he ma3e to the decision in 
Howard Moulder and Partners , Ltd. v 
Manx Isles Steamship Co , Ltd . (5), 
where McCnrdie, J , deals with the ques- 
tion in these terms * — 

“ T must point out that the commis- 
sion note before me represented the re- 
sult of discussion between the Plaintiffs 
and the Defendants Ti embodied their 
bargain Thev reduced then agreement 
to writing. There was no collateral 
arrangement whatsoever The rights ot 
the Plaintiffs are to be ‘found in the com- 
mission note alone, and so the parties in- 
tended. If this be so, then it follows, as 
Mr. Neilson so forcibly indicated for the 
Defendants, that the rule “ Expressum 
faoit ecssare taciturn" here applies. 
There is no scope on the present facts for 
the operation of the quantum meruit, prin- 
ciple. If I were to rule in the Plaintiffs’ 
favour, I should ignore the well-establish- 
ed rule and a substantia] body of autho- 
ritative decisions. Tn Mason v. Clifton 
(23), Oockburn, C J , when summing up 
to the jury said : “If . . B is em- 
ployed to procure money upon certain 
terms, and does not procure it upon those 
terms, but upon other and different terms, 
then A will not be liable to him for com- 
mission. Nor can B in such case claim 
to recover a reasonable remuneration for 

(61 [1928] 1 K. B* no (U4| (1982). 

fern 


MlTTBR. 

trouble and labour; for be has not done 
what lie* was employed to do. 1 ' So too in 
Green v. Mules (25), Willes, J., in speak- 
ing of the commission agreement there in 
question said, the substance of the matter 
was if the letter is effectual, I (the De- 
fendant) will pay you £100 though not 
liable , if it is not effectual I will pay you 
nothing. The matter was clearly put in 
Martin v. Tucker (24), m the judgment 
of Lord Coleridge, C. J\, when he said 
that the Plaintiffs could not claini^ on a 
quantum meruit because they had chosen 
to tie themselves down by the express 
terms of the agreement Much the same 
view was expressed by the Court of Appeal 
m Barnett v Isaacson (26), where Lord 
Esher, M. R , said that the Plaintiff was 
only to be paid m case of success, no 
matter what labour and trouble lie had 
devoted to the matter Finally I may 
mention Lott v Outh watte (27), where 
Lord Lmdlev^L J , stated — It was said 
that there was an implied conti act to pay 
the agent a quantum meruit for his ser- 
vices. The answer was that there could 
be no implied contract when there was an 
express contract. *' 

This was precisely the position adopted 
by this Court in the case of Kishan Prosad 
S inha v. Purncndu Narain Smha (14). 
We are consequently of opinion that in 
either aspect of the case the Plaintiff can- 
not possibly succeed. 

We may add finally that the Appellant 
urged before us that the plaint was allow- 
ed to be amended at too late a stage and 
in support of this argument relied upon 
the decision in Weldon v. Neal (28). We 
must not be taken to accept this conten- 

(24) 1 Times Uw Rep. 965 (1886;. 

(26) 30 L. J. 0. F. 343 (1861). 

M) 4 T* I* ‘ft, 646 (1888;. 

, (27) 10 Times Uw Rep. 76 (1893). 

(88) 19 Q, B. £.894(1887). 
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tion of the Appellant as well-founded, be- 
cause, as pointed out in Kisandas Hup - 
chand v. Bachappa Vithoba Shihvant 
(29), Savugan Chetty v Krishna Aujan- 
ger (30) and Muhammad Sadiq v Abdul 
Majid (31), it is competent to the Couit 
to iilloyv the plaint to he amended even 
after the expiry of the penod pieseubcd 
for the institution of a new suit 

The result is that this appeal is allow- 
ed, the judgment of Mi Justice Pearson 
set, aside and the suit dismissed with costs 
throughout 

Rankin, J — I agree * 

Babu Haynes Chandra Basu , Solicitor 
foi the Appellant. 

Babu Joqendra Krishna Duff, Solicitor 
lor tlie Respondent 
P K C 


Bibi 1? Zpbatda Bibi (1) is not obiter die- 
turn. 

Beeju Bee v Mooetitiyv Saitib (2) fol- 
io wed. 

A case is only an authority for the ratio 
decidendi 

This was an appeal preferred on the 
nth November L922 against the decree 
of the District Judge of Murshidabad, J, 
W. Nelson, Esq , dated the 8th June 
1922, affirming the decree of the Munsif, 
Barhanipur, Babu Dhirendra Nath Guha, 
dated tlm 31st March 1921. 

The facts of the case will appear from 
the judgment 

Babus Durqa Gharan Mittra and Rup- 
eyidra Kumar Mitter for the Appellant. 

Babu Atiudra Kumar Mukherjee tor 
the Respondent 


rCIVIL APPELLATE JURISDICTION.) 

Appeal from Appellate Decree 
No. 2322 of 1922. 

Rankin, J. 

B. B. Ghose, J. 

1923, 

Heard, 1 1, July. 

Judgment, 

12, July. 

Makomedan law— Dower — Widow's lien over hus- 
band's estate —Possession must have been taken with 
consent of husband or other heirs— Stare decisis— 
Obiter d'ctum. 

The widow of a deceased Mahorncdan 
is not entitled to retain possession of her 
husband's estate for the satisfaction of 
her claim for dower unless she obtained 
such possession lawfully with the express 
or implied consent of the husband or his 
other heirs . 

The statement of the law to that effect 
by the Judicial Committee in Hamtha 

(2ftt I L. R. S3 Bom. 644 (^9097. 

(301 T. L. R. 36 Mad. 37R (1011), 

,31)1. UR. 33 All, 610 (1011 1, 


The J( DEMENT OF THE Court was as 
follows • 

Rankin, J —One Ha than Heikh, a 
Mussulman of the Sunm School died leav- 
ing linn smvivmg one widow, one 
daughter and t\vo sisters. The Plaintiff 
acquued by purchase the shares of the 
tw\> sistus and, on attempting to obtain 
possession of the land, was resisted by the 
widow and the daughter. At the trial, 
the widow T claimed that a sum of Its. 925 
being due to hei for deferred dower and 
she being in possession of her husband’s 
estate she was entitled to retain such pos- 
session until the sum due to her had been 
pijid out of the rents and profits by rearson 
of the widow’s* lien for dower recognised 
by the Mussalman law. To that defence 
it was answ ered that the wudow had not 
obtained possession by any consent, ex- 
press or implied, of her husband or his 
other heirs. The learned Munsif found 

(D I. L. R. 38 All. 681 ; s, 0. 21 G. W. N. 1 
t (P. 0.) (19*6) 

2) I. U R. 43 Mad. 214 (F. Bd (1919 , 
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as a fact that no consent was obtained and tlrahna wi h the derisions of Comt > 


he followed the decision of flic Judin d 
Committee Jn Hamit a T>ihi v, ZiibuMa 
Bibi (1) and rejected the widow’s defend 
of lien for dower. The learned DM mi 
Judge, on appeal, lias accepted this find 
ing of the Munsif, has agieed with hi- 
\ lew oi law and lm* dismissed the appeal 
On this appeal, the fiist question \e 
considei ation is wind her ihe pidgimi't.s 
of the (^mts below can lightly he ni- 
jected to any valM cidieism on the gionnd 
that the question ol implied consent has 
not been found upon Tn iny judgment, 
theie can be no doubt that the leaned 
Munsif had befoie him the question of 
implied consent and, on the tact;’ oi Ihn 
case, he found and meant to find that 
there w r as no consent at all The learned 
Vakil who appeared for the widow, tin \p 
pellant beloie us, contended that then *!■ 
the decision of iheMu'bciu] Commit!* p 
Humira Bibds ease (1) contained a s' «n 
moot to the effect I hat consent w > n 
neccssaiv to gi\e \alidit\ to such a d. 
fence, such stabmicnl was«onlv obtia and 
he pointed out that a hull Bench tl 
Madras High Comt in the case of fh . m 
B ( e v Sift'd Moo, ilium M/fob (~) h.»J 
adopted tins view and had held, coin mi- 
to the dictum of the Judicial Coimmlhe, 
that such consent was not m eossarv !•» 
these eircumstam-es, he asked n- 1 > 
follow the Madias decision, to tr< at wna! 
is said m Hamira Bibi’s case (J) as not 
binding upon us and to allow this npneai 
Now, it is quite true — wild I am glad to 
know that it is recognised-— that, m ap 
preciating decisions of Comt, it is nu 
Rarv to remember that a case is onh an 
authority for the tatio decidendi. Tins 
principle is in constant exercise whi*i 

(1) L ti. E, 38 AH. m ; q, 21 (\ w. N. i 

(P.O.M19I0). • 

(2) t. It* B. 4a Mad. m (F. BJ U&V9) 


w herein each Judge gives or may gne his 
mdiwdual opinion Ii is, bowvvrr, pnrti- 
ci iL 1 r l\ difficult to npph <o d'Tisionn of 
(lie Judicial Cot uniltcr and ewiy liwyer 
m India knows that the Indicia I Com- 
mittee, in giving its liaisons, has always 
a \civ sciii|mi1«h,k regaid to the mconvem- 
ene * that mi he t umd h. tdtiU t dufr 
Tn ihc M'asenf <asc, i|m aigum- nt on 
Ik halt of t ho \icv]binl is that* ihe ewe 
befom tlu^ Judicial ( oinimiiio in\o!\cd 
onh tbe question wbetlin oi not miens! 
•should Ik allowed fo the w Wow m tin ae- 
counts The c.se was uk in winch m>- 
doubhdl* 1 1 k* wid»w l ol obtain d { 
session h\ ihe e< n* id < 1 ' e, ! u 1 * "1 m 
his hei s Fn 1l.es' i in umsPmce,->, it 
said ibaf tlm obi- i\a1i«a win* u.incces- 
s.ii\ foi [lie t } i c * i s * flio ili-v 'ieei w,a js 
contiau tp a senes ( >j ( ] t ., imon-, m In’n 
and that ii nimbi nm to i jnllow'd. 
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tl’e M' hm • al in 1 i\ v a -d ih J ill( i onln ? ry 
pnnei])Un oi Kugledi isnuty pbould f J, 
theiifoie, lie a] q died to a right which was 
enfneU defiov d o\ udl’ueiit la\, j It ge- 
thcr Accotdmgly, one of the questions 
staJed jo the lepml a, a | ond foi 

dcieiminauon \. us th 1 .,u* Mon whether 
the dowel payable by a Mahomedan bus- 
bar d to his wife in consideration of marri- 
age was in the nature of an ordinary debt 
Tho members of the Board were Lord 
Atkinson, Lord Parker, Sir John Edge 
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and Mr Ameer All It is impossible not 
to notic'\ ns indeed was radioed bf one 
oi the Judges in the Miidrir - case, that (wo 
ot the members ol the Board inusl La\e 
been w oll-jrapi Muted with the (onfhef of 
authorities on t lie pi* sent p >i? v i that ha> 
lr*‘Oii exhibited m the Indian decisions 
In tie i* t m^nusieuo s, Hu etu I <leoi~ 
.um ol the Board 'Mir j >* c Licnai L>\ ,, state- 
ment oi Ihe h.iliue oi the »d(n\ \ iwht 
to (lower uni of the i \teni t>» vlmli under 
ih' Aiahmied’o la\ i hr N <{ a „ *m Ti \ 
therefor The statement i- a mlknvs - - 
Lowei a, an essential monk td us.dei the 
Mussulman law to rhe Jafii'oi mmmge, 
to * uch an extent Hus js ,,<j ih.it wh*n it 
is unsjx enied at the time lilt mamage is 
oonitacied the law deelues ih;t it must 
he adjudged on dcumiV piijrijilii Re 
gained u>, a < mmdei, non io,. f ia NtniMg , 
it is, in tie m \ , pa > ibi< b< fom » on mnnn. 
Hors, hid the hw il 1- »\ it-, doi-un mlo 
two jMfl.S, t. l(3#\\huh is ( ifleU t , 

payable b* 1 U»r t the wile ran be, called 
upon to entri Hie conjumd domicil, the 
othei ( Icjvncd , payable on the dissolution 
of the, contract by the death ol cither of 
tiro panic's or by dnoue VitiualB, tiro 
idea oi pa\meni o( mien I <»,) (hr drhiied 
portion of ihe down does not enl- i into 
the conception oi the paid < Suit the 
dower ranks as a debt and Ha' will 1 is en- 
titled along with other creditors in line n 
satisfied on tiro death of the husband out 
of Ins estate Jlei right-, ho\ve\ei, is no 
gieater than that of an\ oiiiet unseemed 
creditor, except that, il she lawlullv with 
tlie express or implied <.>n < nt *< d Ha bur 
band or Jus other liens obtains possession 
obihe whole or part of his estate to satisfy 
her claim with the rents and issues acctm 
mg therefrom, she is entitled to retain 
such possession until it is satisfied. This 
is called the widow's lien tor dower ami 
this is’ the only creditor’s hen of the 


Muftflulm.m law which bn® received re- 
cognition in th>' iJnfirh Indian Oourts and 
at tins Hu id " That statement of law 
is <i slab lucid , Inst o] all, in an inten- 
tional ham o* mJ notion The statenaent 
is that * 11 . w ,dow *s ngld is no greater 
Hum th n '•{ a j i v other unseemed creditor 
except ", H,» - dc'lined That this deei- 
-,j 'i i is fuiip <i v to the wo" taken l>y the 
bull I > *in h i Madias m the case lef erred 
lo uboM ,.i.d Hie Me w pressed upon us on 
1 his ,'pp"! .-dimfs ol no doubt whatso- 
(we n c i *n1 ra rv mow, rf l may take 
•its i s. j i ' - >ioi i 1 1 utn the prdgment of the 
Ofhcidi in'- i iih ! J u dree in ih.it ease 
v- hie !) -'il; b< f mm al p is as fol- 
low - \!l ih#* mil hurdles suggest I hat 

th’ M dun "din wi low's hen toi dower 
on p*» ; « • v f . i " h *h , *i.i is m ihissessihn 

a*. (' 'ui h' \NMie ol any agreement 
v ii! 1 . . i, e i nd n '-is le'ii < but b\ the 

pi i a i i u, \l Hi .mediiii km rekinng to 

t In* acbee 1 1 ilmn oi a di < c <u, d i »'*! - i ^ 
estab ' i'ai i*- why ft stands on the same 
font ue ..... oihm creditor’^ hen If a 
wuioA s ,n\ ulbei enMhtoi ol a deceased 
Mabon>'‘dm aeejuned the lights of a 
phulgec 4 oi ]i..\mu',j b\ reason of being 
placed hi |w " y es: ion of the deceased per- 
son’s pi npei I \ by th(‘ consent oi his lieirs> 
•then sin* ''i la' would have a. preferential 
light i *‘ lati\ el\ to the rights of other 
ciedito* - of the deceased If it is not as 
a pledgee piopeilv so-called that a widow 
h.miig a claim lei dowei has a lieu over 
prop-iU m her po.-<‘ssion, then there can 
be no * ice 1 1< ~ 'i * v under t.he Alahoinedan 
•law tli M she should ha\e obtained posses- 
sion v\ 1 1 L (he ( onsent of the hen’s What 
jh called a widow’s hen m this connection 
is iounded on the mle of Mahotnedan law 
as to the administration of a deceased per- 
son's estate, namely, that a creditor who 
has obtained possession of the property 
of the deceased debtor should be allowed 
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to continue in possession until the dqbt is 
satisfied 

Coming to tlio next point , it is not m 
tny opinion, a sound comment on t lie 
decision of the Board in Hamira Bibis 
case (1) to say that their exposition of the 
nature of the widow’s lien for dower had 
no connection with their decision oil the 
point about interest Having set ioitli 
that her hen was to take its origin with 
the express or implied consent of the hus- 
band or his heirs, the Judicial Committee 
on that basis addiessed themselves to the 
•question whether on ordinary equitable 
principles she ought to be allowed mtcicst 
as a consideiation for liei forbearance in 
enforcing her debt against her husband’s 
estate It seems to me that it would he 
both unnecessaiv and piesumptuous to 
say that, if' the Board had taken a differ- 
ent. view of the natme of the widow’s hen, 
their decision on the point of interest 
would necessarily have been different 
But that their Loiiships considered the 
application of equitable principles to be 
dependent on their general view of the 
nature and origin of the widow’s hen ior 
dower is to mv mind taiilv* clear. It was 
for that reason and for that reason only 
that the question arose whether the 
dower was in the natme of an ordinary, 
debt, whether it could only be given the 
incidents winch particular provisions of 
the Mahoniedan law had already attached 
It is to be observed that one decision 
wherein interest was allowed but wheiem 
a different view of the widow’s Hen had 
been adopted vvas laid before the Judicial 
Committee in that case. I refer to the 
decision in Sahebjan Bewa v Ansaruddin 
(3). If was suggested in the Madras Full 
Bench case already referred to that there 

(1) I. L, B. 38 AIL 581 ; fl, c ( 21 0, W, N. 1 
(P. 0)f1Q16) 

(3) 1. L. B. 38 Cal. 475 (l»il) # 


w as a preponderance of opinion in India 
to the effect that consent of the heirs was 
not necessary and that accordingly it must 
not be supposed that the Judicial Com- 
mittee intended to settle the question 
which had been agitating in Indian Courts 
for some time In mv judgment, it is 
impossible to think that the Board gave 
the definition of the widow’s right to 
dower which is to be found in the judg- 
ment of Lord Parker without knowing 
veiv well that m so doing they w r ere pass- 
ing upon a matter as to winch 'difference 
of opinion had * pi evaded It is a diffi- 
cult question and one upon which I think 
it unnecessary to pronounce wliether the 
pieponderance m the pievious decisions 
was very gieat in favour of one view or 
the othei That is and must remain a 
matter of opinion , but it is undoubted 
that, at all events, ever since 1870, there 
lias been authority m the case law for the 
view that consent of tl^e husband or his 
hens is necessary to ground the widow’s 
light to lien That view' will be found 
stated in the case of Mussammut Wahid - 
Inessa v Mussammat Shubrattum (4). 

It was a mam point of the decision to 
which Sir John Edge was a party in the 
cases of Amanatanncssa v, Basirunnessa 
(5) and Mohammad Kartmullah Khan v 
1 mam Begum (6). It was followed in 
this Court in 1910 in the case of Bibt 
T ashman v. Bibt Kasemati (7) and al- 
thpugh m the following year in a case 
already cited a different view was taken, 
it seems unnecessary in view of the recent 
decision ok the Judicial Committee to 
address oneself to the question as to the 
preponderance being in favour of one 
view or the other. , Much depends upon 

(4) 14 W R. 209 i 6 B L. R. 64 (1870). 

(5 I. L. R. 17 All. 77 (1894'. 

(6) I. L. B. 17 All. 93 (1893.'. 

(7) 12 0. L. 1 . 684 (1910). 
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whether one confines oneself to a review 
oJ the cases in which the present point 
was exactly raised To take a particular 
instance, the language used by Mahmood, 
J. s m the case of Aziznlh Khan v A hmad 
Alt Khan (8) must be controlled by the 
consideration that he was there dealing 
with a second appeal in which the con- 
sent of the heirs had been found as a fact 
For all these reasons, it is, m my opi- 
nion, the duty of this Court to follow the 
decision in Hamtra Bibi’s case (1) It 
may be obseived that .under tins decision 
the widow has for her dower all the light® 
ol an ordinary creditor and may be given, 
by the consent of her husband 01 hi# heirs, 
a nght to possession ot the estate until b> 
the rents and profits the debt has been 
liquidated. That means a position of 
great privilege 1 can see no reason why 
that pm ilege as defined by the highest 
tnbunal should not be taken as settled 
For these reasons, this appeal must, m 
my opinion, fail and he dismissed with 
costs. 

]3 13. Ghose, J — I entirely agiee. # 1 
only desire to add that the mle of JVIalio- 
medan law r with regard to this matter was 
laid down by the Privy Council in the 
case of Bibee Bachun v Hamid H ossem 
(9), where it was said that wheie a widow* 
obtained possession lawfully without force 
or fiaud, she had a hen on the pioperty 
for her dow T er This expression has been 
interpreted in some of the cases as pos- 
session peacefully obtained without force 
or fraud It seems to me that peaceful 
possession cannot always be* said to be 
lawful possession and the case of Hamira 
Bvbi v. Zubaida Bibi (1) only reiterates 
the law laid down by the Privy Council 

(1) I. L. R. 38 All. 681 • 8. c. 21 0. W, N. 

(P. 0 ) (1916). 

(8) I, L R. 7 All. 363 (1886 L 

(9) 14 M. I. A 377U88H. 


ifnd explains the expression “lawful 1 * by 
adding the words “with the express or 
implied consent of the husband or bis 
otliei heirs “ This interpretation we aie 
bound to accept as a correct statement of 
the law 
N. G. 

LC1V1L APPELLATE JURISDICTION.} 
ArPEAL from Appellate Decree 
No. 369 of 1921. 

Lakshmi Narain Baijj- 
nath, Plaintiff, 

Chaiterjba, J. Appellant, 

Cuming, J. v . 

1923, The Secretary of 

J 3, February. State for India in 

Council, Defendant, 
Respondent. 

Indian Radirai/b (IX of 1800) -Liability 
of liailiray Administration foi low of goods — 
Indian Conti act Act (IV of 1872 ), sees 2 , 7 /, lo2 
and la* -Carr to hr taken by the bailee — Life) once 
from facts not disputed, Whether a question of la>v m 
second appeal 

Under sec. 72 of the Indian Railways 
Act (/A of 1800), the responsibility of a 
Hallway Administration for the loss of 
goods ddwered to it to be carried by Rail- 
way is that of a bailee under secs. 151 f 
152 and 102 of the Indian Contract Act . 
The bailee is only bound to take as much 
caro o] the goods bailed to him as a man 
of ordinary prudence would under similar 
circumstances lake of his own goods of the 
same bulk , quality and value . 

A man of ordinary prudence would not 
. send his ownjjoods in a boat with 20 or 30 
teaks on its side , 1 or 1\ inches in length , 
and keep the goods in the hold of 
the boat for 30 hours. *, 

When the facts are not disputed, the 
propriety of the inference to be drawn 
from the fads is a question of law and 
can be gone into m second appeal . Con- 
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scquenth, H was open to the Hiqh Court tn The ( Defendant did not denv Umt I.]..- 
second appeal to see whether the (Joint tfouds wore damaged but tli<' d<*lemv 
below was right m holding i hat the V<- shortly Mated was that they were damn god 


frndant in dispatching hailed goods in a 
boat with %0 or $0 lea Is throuqh which 
water entered into the boat , the good s* 
being left m the hold of the boat for do 
hour* complied with the requirements *•/ 
sec. 151 of the Indian Contract Act . 

This was an appeal against the deuce 
of Baba Kali Prosanna Sen, Subordinate 
Judge, 3rd Court of Zillah 24-Perganahs, 
dated the 10th of December 1920, level- 
ing the decree of Babu Durga Prosad * 
(Jhosh, Mimed, 2nd Coutt at Sealdah, 
dated the* 24th of Febiuaiv 1919 

The facts of the case will appear horn 
the judgment. 

Bobu? Bam Chandra Vozumdar and 
Bijan Kumar MuUicrjcc for the Appel- 
lant, 

Bobus D. N Chahravnitjj and Surcndm 
Nath Guha for the Respondent 

The Judgment ok tiik Court was as 
follows : — 

This appeal anses out of a suit brought 
against the Secretary of State for India 
m Council for damages for loss .sustained 
by the Plaintiff with respect to sixty-eight 
bales of jute booked by the Eastern Ben- 
gal Railway, and consigned to the Nation- 
al Jute Mills The Plaintiff alleged that 
he contracted to soil jute to the National 
Jute Mills and made over eixty-eight bales 
of jute to the Eastern Bengal Railway at. 
the Khalulbali Station for carriage to the 
jute mills at Rajgunge and that in the 
course of transit the jute got damaged m 
consequence of which the jute mills ie- 
tused to take the same and the Plaintiff 
had to sell it (after notice to the Railway 
’Administration) at a loss. The loss 
suffered by the Plaintiff has been found 
to be Re 1,822-7-3. 


hv an act of (rod in a sevo^ tuck . >* 
during transit and tha( he was conse- 
quently not liable for damages 

The Court of fust instance di creed ihe 
suit, holding that the Defendant did not 
take proper caie of the g"ods during 
transit, and that the const quonces of the 
act of Cod would he molded had piopri 
care been taken On appeal that ducioi* 
was reversed, ami tin Plaintiff has ap- 
pealed to this Com f 

The facts are not in dispute Tin 
goods* after .nnval at Chitpm Oh it, \>ete 
transhipped into a boa* <1 1 0- * (Mmlta 
Shipping & 1 landing Comping b' i() \ ml, 
on the 20tli Scpt'*inI»o» I9lf> ,nd ihc 
was detained at tlie ghat ioi the d.i\ On 
the night of the 21st Sipfemb m Ms 
a hc\eie c\ clone and 1 3 heat spuing 
leaks as it bumped ag<uns f i ilie otJict boats 
and the |ottv to which it \\ sis seniteh 
fastened dunng the cvclone On the 
2i2nd September the lenkv boat was towed 
ta Rajgimj where the goods were delivered 
to the National Jute Mills on the 23rd 
September The goods weie damaged hv 
water which entered the boat through the 
leaks, and as stated above thev weie ic- 
jected by the Jute Mills with the conse- 
quence that they had to be sold by the 
Plaintiff at a loss. 

Under sec 72 of the Indian Railways 
Act, IX ot 1890, the responsibility of a 
Railway Administration for the lass of 
goods delivered to it to be carried by 
railway is that of a bailee under secs. 151, 
152 and 162 of the Indian Contiact Act, 
1872 Sec. 151 of the* Contract Act lays 
down that m all cases of bailment the 
bailee as abound to take as much care of 
the goods bailed to him as a man of or- 
dinary prudence* would under similar cii> 
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oiimfctanoes, take of his own goods of the 
gynie bulk, quality and value as the goods 
bailed and sec 1 52 provides that in the 
absonee of any special contract, the bailee 
not responsible for the loss of the things 
hailed if he has taken the amount of care 
of it desMibed in sec lot 

It is contended beluie us on behalf of 
l\ lt . \ppcllMit 1b.il the Defendant failed 
to t.d' v imk‘ <>t the goods which he was 
JM |u<]« 1 In law to talm The first giound 
i rt that the boat should not have been de^ 
tamed at Ghitpm Dint on the 20th Scp- 
tembor but should ln\e boon despatched 
yt once to Raigunj as on the morning of 
tin jOth September, intimation was rc- 
(Nuved ot an o\p< eted storm within tlmtv- 
si\ lioius It. is limed that the 20th Sep- 
tember was a fair dav, tboio was only one 
showor of lam in the afternoon and the 
dnhme' 1 n-mi Chitpm (Shitf to liniftirai 
(UmI being ,i hoiH tw only miles the boat 
(nl ,!d !mo i m< hod iih destination long 
he!uie the c\(lon* v 1 > * 1 1 as the learned 

Sub i dilute Judge nghtU points out tho 
si mii Wiis e ^ | K‘c t id within and not aftei 
lhnl\-st\ horns, the Detimdanl s agents 
etadd not know when the stoim would come 
and the storm signal was gi\eri evidently^tq, 
del mi the boats at the ghat ft would 
have be('n imprudent to stait the boat m 
these circumstances at once, because it 
might have been ovei taken on its way to 
X? i |gini] In the stonn wduch w r as expeqted 
evorv moment We aie accordingly of 
opinion that the Defendant could not be, 
liable on this giound 

The second ground urged is that the 
bales of jute ought to have been unloaded 
from t 1 ^ b r 4 and stored in the goods shed, 
at any rate upon the open pontoon with 
tarpaulins spread over them, an$ should 
not. have been left in the boat when a 
cyclone was expected/ It appears that 
after the storm signal was hoisted on the 


morning of the 22nd September the boat 
was fastened with tho letiy like other 
boats The Comt of first instance poin- 
ted out that coolies were available for the 
purpose of unloading the boat, and that 
the goods could have been stored in the 
goods shed, at any rate placed on the open 
pontoons, with tarpaulins spread over 
them which would have saved them from 
being damaged to anv verv great extent. 
But. it is found by the Court of Appeal 
below T that m the oidmarv course of busi- 
ness boats arc not unloaded when the 
stoi m signal is hoisted That being so, 
this giound also fails The thriid ground 
i$ that the Defendant m sending the bales 
of pile in a leaky boat from the Chitpur 
(* hat to Rajgiinj did not act as a man of 
ordinal y prudence would have done under 
similar cncumstances with lus own goods. 

It is found that the boat while fastened 
to Hie |ettv at Chttpur Ghat during the 
c velum* had bumped against the ]etty and 
other boats and had sprung 20 to 30 leaks 
of 1 or \ \ inches m length Although the 
leaks had been caused by bumping due 
to the c\ clone which was beyond the con- 
trol oi tho Delendant, the Defendant as 
a bailee was hound to nse all reasonable 
caie, skill and diligence to avoid the con- 
sequences of an act of God, and if there 
w r as any damage which is attributable to 
this hi each of duty lie is liable for damages. 
A man of oidmaiy prudence would not 
ha\e sent the bales of jute in boat with 
20 to 30 leaks of 1 or U inches in length. 
The Court *>f first instance found that 
f, tho boat was kept afloat by continuous 
pumping of the water that got into the 
hold ” When the leaks were on the sides, 
the water would naturally pass over the 
bales lying about them and no amount of 
pumping out the water could save them 
from being wetted. The goods as a 
matter of fact remained in that condition 
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for thirty hours, and from the letter, Ex 
III, addressed by the Milk to Messrs 
Ducat and Co , the brokers, we got it that 
some of the bales when received appear 
to have been lying in the water That 
the goods would be further damaged if 
sent in such a boat struck even the manji , 
and he asked for orders for unloading it, 
but the Agent of the Calcutta Landing 
& Shipping Co did not permit him to do 
so On the contrary, he sent foi a launch 
and ordered the boat with the cargo to lie 
towed to its destination. That it was a 
’icry rash act none possessed with a sense 
of fitness of things could doubt for one 
moment The facts found by the Con ft 
of first instance have pi actually been ac- 
cepted by the Court of Appeal below The 
learned Subordinate Judge observed - 
“It. appears that the boat, was kept afloat 
by continuous pumping and the goods weio 
delivered to the, consignee not long 'diet 
the stoim subsided No doubt the bales 
weie about tlmt\ horns within tile hold 
of the boat , but that fact does nol show 
that the Defendant's agents •did not take 
care of them As the boat spuing leaks 
it would have sunk if the pumping was 
not going on In these ciicumst inc^s it 
cannot be argued that the Defendant's 
agents did not take steps for the protec- 
tion of the goods. I find that they took 
steps for the protection of the goods as 
w r ell as for their speedy delivery to the 
consignee, M 

The degree of the care required of a 
earner in dealing with goods depends 
upon and varies with the nature and 
condition of the thing carried. Had the 
goods been of such a nature that they 
would not have been damaged even if 
carried in a leaky boat, and left in the hold 
of the boat for thirty hours, the pumping 
opt of the water w r ould be sufficient to 
show that reasonable care was exercised, 


!TAin of Statf for India in Council. 

because m that case the only thing neces- 
sary w as to see that the boat was not 
sunk But bales of jute would be wetted 
and damaged by w r ater entering the boat ; 
the Defendant’s agent must have been per- 
fectly aware of the same A man of or- 
dinary prudence would not have sent lus 
ow r n jute m a boat with tw r enty or thirty 
leaks of 1 or 1J inches in length and kept 
the pile in the hold of the boat for thirty 
hours The pumping out of the* watei 
no doubt saved the # boat fiom being sunk, 
hut it is clear that the goods were damaged 
by then being despatched in such a leaky 
boat, as the learned Subordinate Judge 
himself finds that they w T ere damaged bv 
water winch entered the boat through the 
holes. It w r as not, and could not, be sug- 
gested that a good boat was not available 
at the Clutpur (that, and we think the 
learned Subo^linate Judge upon the facts 
found should have come to the conclusion 
that t lie Defendant bv despatching the 
sixtv-eight bales oi pite m a boat with ‘20 
to*00 leaks, 1 oi U inches in length, on its 
sides, lend allowing the jute to remain in 
the hold of the boat tor 30 hours did not 
take as much care of the goods as a man 
of oi dinar y prudence would under similar 
circumstances take of his own goods of the 
same bulk, quality and value. 

It *is contended by the learned Pleader 
for the Respondent that the finding ar- 
rived at by the Court of Appeal below is a 
finding of fact which cannot be interfered 
with in second appeal We are, however, 
not questioning the iacts found, indeed the 
facts are not m dispute m tins case. We 
are differing as to the mfeience which the 
Court below drew from those facts and 
as to the legal -standard of reasonable care 
set up by it. We think it is open to us 
to see whether the Court below was right 
m holding that the* Defendant in despatch- 
ing baled jute in a boat with 20 or SO 
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leaks, 1 or 1J inches m length, through 
which water entered into the boat, *the 
juto being left m the hold of the boat for 
thirty hours, complied with the require- 
ments of sec. 151 of the Conti act Act, 
merely because there was continuous 
pumping out of the water which had only 
the effect of saving the boat. 

We are of opinion that the decree of 
the lower Appellate Court should be set 
aside and that of the Court of first instance 
restored with costs here and below, and 
w’e direct accordingly. 

s c. c. 


PRIVY COUNCIL. 

[Appeal from Madras.] 

Kamulammai, 
since deceased 
(now represented 
by Kattari 
Naga^i Kama- 
rajendra Rama- 
sami Pandiya 
Naicker), 
Appellant, 
v . 

T. B. K. Visva- 

NATBASWAMi 

Naicker, since 
deceased, and ors , 
Respondents. 

Hindu law— Madras Presidency— Mitafohara— 
Succession— Illegitimate son and widow of deceased 
Sudi tfc, shares of. 


Lord Buckmaster. 
Lord Phillimore 
Mr. Ameer Ali • 

Sir Lawrence Jenkins. 
Lord Salveben. 

1922 , 

Heard, 20 and 

21, November. 
Judgment, 

20, December. 


Held — That the High Court of Madras 
was right in following m this *case t m 
which the competition was between an 
illegitimate son and the lawfully wedded 
wife of a deceased Sudra , the course of 
decisions m that Court according to which 
they are to divide the inheritance in equal 
shares, the illegitimate son bcinq entitled 
to one-half of what he woiitd have taken 


had ke been legitimate and not one-half of 
the othei participant's share . 

* (Iang\rai v Bam>u ( 2 ) explained . 

Though the widow is not named %n the 
text it is well settled that as a preferential 
heir to the daughter s son she is included 
among those who share with the illegiti- 
mate son. 

Tins was an appeal from a decree, dated 
the 26th October 1915, of the High Court 
ol Madias, which varied a decree, dated 
the 11th October 1905, of the Subordinate 
Judge of Madtua. 

Ihe suit was instituted by the 1st Res- 
pondent ior possession of the Zammdan of 
Bodmaickenur as heir of the late Zamin- 
dar against the latter s widow and other 
relations. 

The Plaintiff was an illegitimate son of 
the Zamindar who had no surviving legiti- 
mate issue The question for determina- 
tion in the appeal was whether the Plain- 
tiff was entitled as agaihst the Zamindar 5 s 
widow, the Appellant, to a J or \ share 
in the self-acquired propeities of the 
Zamindar. 

The tual Judge held that ho was en- 
titled to J, but on appeal the High Court 
(Miller and Abdur Ralum, JJ ) decided 
that Ins share should be one-half From 
this decision the Zamindar’s widow ap- 
pealed to His Majesty m Council 

Messrs. L. DeGruyther , K. C . and B. 
Dube for the Appellant.— The rights of an 
illegitimate Sudra are set out m Mayne’s 
Hindu Law, para. 550 An illegitimate 
son takes hall the share of a legitimate 
son , if theie is no lawful son, the illegiti- 
mate son takes the whole provided there 
are no daughters and other stated rela- 
tions. In the present instance there are 
daugliteis, therefore the illegitimate son 
takes a half. 

(2) I L. % 40 Bonuses (101 fl). 

129 
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(See Mitakshara 1, 12, sec. 2.) '* 

The question remains does ‘‘half’ 
mean “ half the estate ” or “half the 
share of a legitimate issue ’’ I contend 
that it means half the actual share and not 
half the hypothetical share. 

The views expressed ly Mayne in para. 
5.50 have been accepted as correct with- 
out consult'! mg the cngir-al Sanskut 
texts and have lcsulled in a number of 
decisions which 1 submit aic inconclu- 
sive 

[He Tofeued to the following -- 
i! a (u v (Sovwda till, Sheagm 
(hrara (1), Sadii x /Juiza V5), llanop v 
Kandop <0>>, Pairalhi v Thmmalai (7), 
Chnmamal v 1 'aradarajuhi (fit, Meenakshi 
Anrii \ Appakuth (9) and Chrllamnuil v 
Banganalham Pdlai (10) 

Raibadhikan’s Law of Tfnlieutancc, pp. 
912-3 

Setlm’s Hindu Law of Inheritance, l’t 
T.p 163. 

Clhose’s Principles of the Hindu Law 
of Inheutanee, p 771 "| 

The pnnciple was very fully discussed, 
and decided in favour of rnv contention bv 
the Bombay High Court in 1915 \Ganqa- 
bai Perrappa v Bandu (2>], where the 
findings *ai e based cn the ougtLol Sanskut 
texts and in CheUammal v Itanganatham ‘ 
Pdlai (10' 

The Dattaka Chanduka is against me 
hut that is a tieatise on adoption 

Messrs Mathew , K*. C and Ingram for 
the 1st Respondent -- The view that the 
illegitimate Sudra takes a half-share along 

i2) US 40 Bom 36«-|R72) (1915). 

(R) 1 L R 1 Bom »7 (18751. 

(4) I. I. H 14 Bom. 282 (1«8«). 

(5) 1 L. It. 4 Bom 37 at p. 62 (1878). 

161 UK# Mad oV7 (663) (1885). 

(7l t r.. K. 10 Mad 834 (1887). 

(R) I. L. B. 15 Mad. 807 ( 18921. *' 

(Rl T. b, B, 33 Mad. 220 (19091. i 

(10 I. L. B. 84 Mad. 277 (J0M». - 


with the widow is supported by Mayne, 
para. 550, and by Strange, Vol. II, p 70, 
and by an unbroken line of decisions in 
Madras. 

("Lord Salvesen. — You can’t say there 
is a chain of decisions m your favour 
because this particular point has not been 
decided "] 

It is a chain m which this particular 
point has come up for decision and it all 
turns on the exact shade of meaning of a 
Sanskrit word. 

The texts dq not expressly apply to 
fhe contest between a widow and an 
illegitimate son The view adopted by 
Mayne is the more consistent, the prin- 
ciple being that an illegitimate son gets 
half the share of a son, that is to say, that 
illegitimacy deprives a son of 50 pei cent 
of the shaie 

Mr Kenworlhy Brown for the Respon- 
dents Nos. 3 to 8. 

Mr. DlGruyther, K> C replied. 

Their Lordships’ .Iudgment was deli- 
vered by 

Sir Lawrence Jenkins. — This is an ap- 
peal from a decree, dated the 26th Octo- 
ber 1915, of the High Court of Judicature 
at Madras, which varied a decree, dated 
the 14th October 1905, of the Court of the 
Subordinate Judge of Madura. 

The case started as far back as the 25th 
April 1902, and is one of much detail in 
which numerous issues have been raised; 
but the points now in contest have been 
reduced to two, and it will only be neces- 
sary to Bet forth so much of the compli- 
cated story as relates to them. 

In December 1888, Kamaraja Pandiya 
Naieker, the Zamindar of Bodinaickenur, 
a Sudra by caste, died, and there survived 
him (among others) his illegitimate son 
the original Plaintiff in the suit, his wife 
the original l^t Defendant, bis daughter, 
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the second Defendant, and certain odila- 
teral agnates who arc parties to the suit. 
He left no legitimate male issue The 
Appellant set up a paper-writing as her 
husband’s last Will. Both Courts have 
held it not proved Though tins finding 
has been questioned in the Appellant’s 
case, its propriety is, in their Lordships’ 
opinion, concluded by the concurrent find- 
ings of the Courts in India. And so the 
only point left for decision is whether the 
Plaintiff, as the sole illegitimate son of the 
late Zamindar, was entitled as against 
the Appellant, the lawfully-married widow , 
to a one-tlnrd 01 a one-halt share in the 
personal oi self-acquired properties ot the 
Zamindar 

The Subordinate Judge decreed onlv 
one-thud in his favour , the High Court 
held him entitled to one-half. From this 
decision the widow has appealed Both 
the widow and the illegitimate Ion have 
died during the litigation, and representa- 
tives have been substituted in then place. 
The rights of the illegitimate son of a 
Sudra in the Madras Presidency rest prin- 
cipally on a text of Yajnavalkya as ex- 
plained and developed in the Mitakshara 
and other authoritative commentaries 

In the colluding section of Chap I of 
the Mitakshara the rights of a son by a 
female slave in the case of a Sudra’s estate # 
are considered. It is conceded that the 
Plaintiff comes within the scope of the 
section. In para. 1 the text of Yajna- 
valkya is quoted, and in the second para- 
graph it is interpreted. According to 
Colebrook’s translation they run as fol- 
lows ► 

u l* The author next delivers a special 
rule concerning the partition of a Sudra’s 
wealth. ‘ Even a son begotten by a Sudra 
on a female slave may take a share bv the 
father’s choice. But if the father be dead 
the brethren should make hint partaker of 
the moiety of a share ; and one who has no 


brothers mav inherit the whole propel ty hi 
default of daughters' son# ’ n 

“2. The son begotten by a Sudra on a 
female slave obtains a share by the father’s 
choice or at Ins pleasure But after | the 
demise of | the father, if there be sons of a 
wedded wife, let these brothers allow the 
son of the female slave to participate for 
half a share , that is, let them give him half 
fas much as is the amount of one hi other's | 
allotment Howcvei, should theie be no 
sons of a wedded wife the son of a female 
slave takes the* whole estate, piovided there 
be no daughters of a wife noi soils of daugh- 
ters But, it there be such, the son of the 
female slave Anticipates for halt a share 
only ’ ' 

Tli® woids enclosed in brackets are a 
gloss by Bulumbhattu or Kubodhim 

Here the contest is between the ille- 
gitimate son and the widow, and though 
the widow is not named m the text, it is 
well settled that as a preferential heir to 
the dajightei’s son she included among 
those who shaie with the illegitimate son, 
and it would seive no uselul purpose to 
^peculate why she was not mentioned in 
the text But the measure ot the respec- 
tive shares still has to be determined. 
The text and the commentary speak of 
the illegitimate son being made fl&i taker 
of a moietv of a share or participating for 
half a shaie, but there is no explicit state- 
ment as to the unit in winch tie is to tal e 
his half-share There are two possible 
views — either that he is to take one-half 
of the other participant’s share, or one- 
half of what the illegitimate son would 
have taken had be been legitimate. 

Mr. J. R Gharpure, an able Sanskritisf 
and a vakil of the Bombay High Court, 
in his recent translation of the Mitak- 
shara, renders the text of Yajnavalkya as 
providing that the brothers should make 
the illegitimate son “a half-sharer,” and 
his translation of Yijnaneswara’s com- 
mentary on tins text is " these brothers 
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should make tJiat son of the female sla\< j 
n half-sharer, / r , they should give him a 
half ftom their own allotment." lie np- 
fiends a foot-note m which he says tin s i s ' 
made dearer bv BaJambhatta and Snbo- 
dlum, and gives what purpoita to be a 
quotation liom Balambhata and Subo- 
dhim m these wo? da “ From t lie entne 
estate n half of what would In* regarded as 
lus share, ? /* , one-hall of the amount 
allotted to a legitimate i*sue " Then 
Ixmlships have unfoitunatelv had no 
oppoitumtv of examining these autho- 
rities This lendenng “ half-sluuei 
which is not without significance, is also 
to be found in Bao Saheh Mandlik s tran- 
slation of Yajnavulkva’s text 

In the Saiasvati Yilasa this text is 
cited, and the comment on it is iri these 
tenns “The meaning is that wen when 
there is a. daughters son, the son ot the 
female slave takes only a half” fpai.i 
396) 

The Dattaka-rhanduka, Ch Y, 31, 
deals with the text as follows — “Tlicie- 
fore if any, even in the senes of hen.s down 
to the daughtei’s son, exist, the son hv a 
female. slave does not take the whole 
estate, but only sliaies equally with sue|i 
heir,” Though the Payabhaga is not a 
governing authority in Madras it is woithy 
of notice that in commenting on this text 
J unut a Vaha na lavs*down that if theie he 
a daughters son the illegitimate son shall 
abate equally with him, adding the expla- 
nation that as no special provision oacuis 
it is fit that the allotment should Ik equal 
(Oh. IX, 31). 

The Daya-Krarna-Sangraha , another 
Bengal authority, is to the Game effect 
(VI, 1 — 35). In Colebrcok’s Digest the 
rule is further elaborated, and it is there 
said that “after the death of the father, 
if no such Will had keen declared, the 


brethren lorn of a \ ife lege 11 v mauied 
shall allot ]um half a dme — that is, half 
ol such share as would hr T 'C teen assigned 
had his mo! he? b^en legally maruod 
Consequently a son by a female slave not 
superiot in class to her Sudra master shall 
obtain the inoictv of a full share ” 

Those last cited commentaries, while not 
of governing authoutv in Madias, at any 
late show the sense in which the text has 
hern understood elsewhere 

Though in C'li 1, sec 12, of the 
Mituksluua there is no explanation of how 
the half-shaie is to ho computed, still in 
another pail ol the tieatise there aie 
dnections which indicate the method of 
computation approved 1>> its author m the 
ascei tainment of fractional shaies Thus 
in (’ll I, sec 7, pin a 5, it is provided 
that “sisteis should be disposed of in 
nnuriag^, giving them as an allotment tie* 
fourth part of a brother \s own shaie ” Irr 
para 6 rt is said that the meaning is that 
tlie gnl shall he allowed to participate foi 
a quartei of such a shaie as would be 
ansignahle to a brother of the same rank 
with herself This is woiked out in para 
7 as follows — 

“ For example, if a person had only a 
Tfrahman wife and leaves one son and one 
daughter the whole internal estate should 
be divided into two parts and one such part 
be sub-divided into four , and the quarter 
being given to the girl, the remainder shall 
be taken by the son Or, if there be two sons 
and one daughter, the whole of the father’s 
estate should be divided into three parts , 
and one such part be sub-divided into four ; 
and the quarter having been given to the 
girl, the remainder shall be shared by the 
sons. But if there be one son and two 
daughters the father’s property should be 
divided into thirds, and two shares be 
severally sub-divided into quarters; then, 
having given two quarter shares to the 
girls, the son shall take the whole of the 
residue It must be similarly understood in 
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ftBy case of an equal or unequal number of 
brothers and sisteis alike in rank * 

In the second volume of Norton s 
Leading Cases, p 190, reference is made 
to a case of Anwtsanuj Mood city v. Tan da - 
varaya ( 1 ) and the ruling is stated m these 
terms “Where Plaintiff (illegitimate) 
apd Defendant (legitimate) were two 
Inotheis the propertv was divided one- 
quaiter to the Plaintiff, thi.ee-qiuuters to 
the Delendant ” This would he m eon- 
fointitv with tlie lule <>t dmsion that 
would give an illegitimate son one-halt ot 
the shaie to which he would have been en- 
titled had he been legitimate 

Reference, however, has been ’made to 
Gangabai \ Bandit (*J), wheie it was de- 
rided by the Bomba v High Court that ip 
a competition between the widow and an 
illegitimate son, the son took only one 
thud But iiom the judgment deliveied 
it is apparent that this conclusion was not 
in accordance with the view that the 
learned Judges took of the text and the 
commentaries, blit was founded on what 
they understood to be tin* case-law 9 1 the 
Bombay Presidency . 

If the true method of computation be 
to allot to the illegitimate son one-half of 
what he would have taken had he been 
legitimate, then where the competition is 
between the illegitimate son and the 
widow' the allotment of the rqsjyective 
shares picsents no difficulty. Such a son, 
if born of a lawfully-wedded wife, would 
have taken the whole; by reason of his 
illegitimacy this would be # reduced to one- 
half ; and so lie and the lawfully-moiried 
widow would take in equal shares. 

In Madras tins result, according to the 
judgment of the High Court now under 
appeal, has the support of the case-law of 
that Presidency, and it was definitely 

(lj Madras $ R for 18«0, p. 11. 

(«) I. L, R, 40 B?m. 809 (19I0J, 


•stated in the course of the present argu* 
ment, without being controverted, that as 
between an illegitimate son and a lawfully- 
wedded widow there has been no depar* 
tine rn Madias from the mle of equal 
shares. 

The learned Judges of the High Court, 
alter a inference to the decisions, say : “ In 
this state ot things we are not prepared to 
depait from the course ot decisions in this 
Court, which hold that the Plaintiff is 
entitled to shaie equally with the widow.’ * 
This, m then Lordships 1 opinion, was the 
right conclusion at which to arrive, and 
the\ will accordingh huinbh advise His 
Majestv that this appeal be dismissed with 
costs Theie will be only one set- of coftfs. 

Solicitor Mr //. S. L Polah for the 
Appellant 

Solicitor Mr D Graham Pole for the 
1st Respondent. 

Soheitoi Mr Douglas Giant for the 
Respondents Nos 3 8. 

G I) M 

[CIVIL APPELLATE JURISDICTION J 

ArrEAL FROM APPELLATE DECREE 

No. 2tll OF 1920 

Tnjad Ali and ors., 
Sanderson, C. J, Plaintiffs, Appellants, 
Uicuardson, J, v . 

1923, Mohim Chandra 

23, July Adbieari, Defendant 

No. 1, Respondent. 

Side of immoveable property without title by 
"tyiste/ed conveyance— Suit for refund of purchase- 
money— Indian Limitation Act (IX of 1908), Arts . 
(!? and 118, applicability of— Transfer of Property 
Act (IV of 1882), sec. 55, cl (% — Covenant of title 
when implied. 

The Plaintiff brought, a suit for the re- 
rorcry of possession of certain property fyy 
right of purchase under a conveyance, 
and in the alternative claimed a refund of 
purchase-money on the footing that at the 
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dale of sale the Defendant No. 1 had no 
title to rortvrif inasmuch as the property 
had passed to other D( fondants by a pre- 
vious sale. The trial Court dismissed the 
snri against the other Defendants but gave 
a decree against Defendant No . 1 for re- 
fund of purchase -man eg with interest 
On appeal by Defendant No. 1 to the Dis- 
trict Court the point was taken for the 
first time that the suit was honed undei 
Art 02 of the Limitation Art The Dis- 
trict Court remanded the <ase to the trial 
C mrt for a finding on the point aftei 
taking additional evidence No addi- 
tional evidence wen offered by either party 
and the trial Court held that the suit was 
barred under Art . 02 and that detree wa s 
affirmed bp the District Court 

Held — That the older of mu a mi was 
bad in law The ('ode makes no protision 
for a remand where the issue had been 
settled and the cas c had been fully tried. 

That if no covena tit of title was ex- 
pressed m the conveyance , the conveyance 
itself imported such a covenant under see 
55, cL (2) of the Transfer of Property Act 
and a suit for refund of purchase-money 
might be regarded as a suit for damages 
for breach of this covenant. The con- 
veyance being registered, Art. 116 of the 
Limitation Act applied to the suit 
Basuiaddi Sheikh v. Enajaddi Maleah 
(1) and Arcnachaia An eh v Ham as ami 
Aiykr (3) referred to 

If “a contract" tn the sense of 
Art. 110 is in writing the writing re- 
presents the implied as well as iJ{ t e express 
covenants , a breath of cither of which 
t could bring the case within the article. 

This was an appeal from the decision 
qf Mr. S Banerjee, Additional District 
Judge ot Sylhet, dated the 25th May 1$20 , 

II) T, L. R. 25 Cal, 298 (1P97). 

•31 T. h E S3 Mad U71 <19)41 ' 


confirming that of Rabu Hem Ch. Bose, 
Subordinate Judge of that District, dated 
the 13th November 1919. 

The facts of the case will appear from 
the judgment of Richardson, J 

Babus Oirish Chandra Pal and Nany 
l xil Dey for the Appellants 

Bobu Hemcndra Kumar Das fin the 
Respondent. 

The J r dom ent of the Court was as 

follows : — 

Sanderson, C J —This is an appeal 
from the judgment of the learned Addi- 
tional District Judge of Sylhet by the 
Plaintiffs in the suit. The suit was dis- 
missed on the ground that it was harred 
b\ the Act of Limitation The learned 
Additional District Judge applied Art 62 
of the Limitation Act tc the case holding 
that this was a “suit for money payable 
by the Defendant to the ^Plaintiffs for 
money received by the Defendant for the 
Plaintiffs’ use.” The* learned Vakil who 
appeared for the Plaintiffs argued that that 
article w^as not applicable, but that Art. 
11G applied. The suit was for establish- 
ment of title to and recovery of possession 
of tw'o annas share in the property des- 
cr lfped in the schedule to the plaint, it being 
alleged that the Plaintiffs purchased such 
share fiom Defendant No. 1. There was 
an altei native prayer that in case it was 
found that the Plaintiffs were not entitled 
to possession, a decree for the refund by 
the Defendant No. 1 of the consideration 
paid with interest thereon be passed* In 
the course of this litigation it was estab- 
lished that, at the time of the Plaintiff's 
purchase from Defendant. No 1, he had no 
interest in the property inasmuch as the 
property had passed to the other Defend- 
ants by reason of a previous sale : and, on 
remand, the learned Subordinate Judge 
had to deal only wit}? the question of the 



102 ? 


Voi» XXVII ] THE CALCUTTA WEEKLY NOTES. 


Injad Ali v . Mohlm Chandra Adhikari. 

recovery of the consideration paid by the 
Plaintiffs. Both the Courts treated the 
case as one in which the consideration had 
entirely failed and therefore it was a suit 
for money received by the Defendant 
No. 1 to the Plaintiffs’ use In order to 
see what the nature of the suit was, the 
learned Vakil for the Plaintiffs referred us 
to ‘some portions of the plaint and to the 
prayer. In one of the paragraphs (para 
3) the Plaintiffs alleged that they were en- 
titled to possession of the property or in 
the alternative the Defendants or one of 
them were bound in equitv, law and jus- 
tice to pay back to the Plaintiffs the pur- 
chase-money with interest as compensa- 
tion : and, the prayer was that if the suit 
could not be decreed in respect of the land 
m suit then a decree might be passed 
against Defendant No. 1 directing him to 
pav Bs. 450 with interest from the date 
therein mentioned. Having regaxd to 
the plaint anckthe prayer afcd the form of 
the suit, m my ludgment, tins is not a case 
to which Art. 6*2 applies: and, I am of 
opinion that the learned Vakil for Plain- 
tiffs is right in Ins contention that this is 
a case to which Art. 116 of the Limitation 
Act applies. According to that article, m 
suits for compensation for the breach of 
a contract in writing registered, the period 
of limitation is six years from the tinfe 
when the period of limitation would begin 
to run against a suit on a similar contract 
not registered. It is agreed that if Art. 
116 applies the suit is within time ; and 
consequently in my judgment, this appeal 
ought to be allowed. • • 

Richardson, J. — I agree. The Plain- 
tiffs brought this suit in the first place to 
recover possession *of two annas share of 
certain land to which they made a title 
under a conveyance executed in their 
favour by the Defendant No l on the 
21st Pous 1318 (6th January 1912). In 


the alternative the Plaintiffs claimed a re- 
fund of purchase-money on the footing 
that at the date of sale the Defendant 
No. 1 had no title to convey. In the 
trial Couit the learned Subordinate Judge 
found that during the mmouty of the'De* ’ 
fendant No 1 lus mother had sold the 
land m question to the Defendants Nos. % 
to J7 and that this prior sale by the mother 
was justified by legal necessity. Tlu$ 
finding does not appear to have been since 
questioned Bv tins decree the Subordi- 
nate Judge dismissed the suit as against 
the Defendants Nos 2-111 but condemned 
the Dclcndant No. 1 to repay the pujp* 
chase-money with mteiest at 12 pei cent* 
.per annum The appeal of the Defendant 
No 1 to the Distiict Point, was heard by 
the then Additional District Judge Mr, 
Bov The point was then taken for the 
first lime that the suit was baned by Art. 

62 of the schedule to the Limitation Act, 
The aiticle applies to a suit “for money 
pa} able by the Defendant to the Plaintiff 
for money tcceived by the Defendant for 
the Plaintiffs use “ and the period of 
limitation i # s three >eais fiom the time 
when the money is received In this case 
the money was received in 1912 and the 
suit was not brought till 1917. The learn, 
ed Additional Judge considered that this 
w r as a material point, as no doubt it was, 
but lie did not decide it Ife remanded it 
to the tnal Court with a direction that 
that Court should come to a distinct 
finding upon it and decide the case after 
taking such evidence as the parties might 
adduce On the remand it was held i>y 
the tnal Court that Ait. 62 applied and 
that the suit was tune-barred The Sub- 
ordinate Judge, therefore, dismissed the 
suit and his deetee was affirmed by the. 
Additional Judge, Mr. Banerjee, from 
whose judgment the present appeal has 
been taken. As there was no appeal from 
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the order of remand, it became final and 
cannot now be attacked But I take this 
opportunity to observe that in my opinion 
it was a bad order from every point of 
view The learned Additional Judge who 
made it entirely misapprehended his 
powers and liabilities as a Court of Appeal 
In the first place the Code makes no pro- 
vision for a remand m such circumstances 
In the second place no reason appears 
why the point raised winch was a point of 
law should involve the investigation of 
any facts which had not already been in- 
vestigated at the trial. The liberty given 
to the parties to adduce additional evi- 
dence was, therefore, wholly unnecessan 
Issues had been settled , the case had been, 
fully tried and it is difficult to concurs e 
what materials the parties could supply 
for the decision of the point of limitation 
other than those then on the record On 
the remand no additional evidence was in 
fact offered by the parties If an investi- 
gation of new facts had* been involved the 
Additional Judge might well have refused 
to allow’ a point of this kind to be laised 
tor the first, time m appeal ; or he might 
have proceeded under Or 41, r. 25. It 
the materials on the record were sufficient 
for arriving at a decision, as it appeals 
they were, it was the learned Additional 
Judge’s plain duty to undertake the res- 
ponsibility of deciding the point himself 
If he had directed his attention to relevant 
provisions of the Code he would have 
gathered for himself that it was not com- 
petent for him to remand the point for 
decision by the trial Court. The question 
to be decided on this appeal is wliether on 
the remand the Courts below have rightly 
held that the present case is governed 
by Art. 62. In my opinion the answer 
should be in the negative. If no cove- 
nant of title was expressed in the convey- 
ance to the Plaintiffs, nevertheless, under 


sec. 55, cl. (2) of the Transfer of Property 
Act, "the seller shall be deemed to con- 
tact with the buyer that the interest which 
tlie seller pioposes to transfer to the buyer 
subsists and that he has power to trans- 
fer the same.” It follows that the con- 
veyance itself imports a covenant of title 
f Basaraddi Sheikh v Enajaddi Maleah 
(11] and the suit as a suit for the refund 
of the purchase-money may be regarded 
as a suit for damages foi breach of this 
covenant. The article applicable to such 
a suit, where, as hero, the conveyance is 
registered, is, in mv opinion, Ait 116 In 
Bisiranath Goram v Surendra Mohan 
Gliose (2) cited in the judgment apj^ealed 
irom, the attention ot the learned Judges 
was not directed to the possibility of ap- 
plying Ait. 116. But if there is no pre- 
cedent in this Court the question in the 
form in which it is now presented has 
been fully discussed by the Madras High 
Court in Arumduila Aiycr, v. Ranmami 
Atyer (3) and J desue to concur in the 
reasoning ot the learned Judge. It was 
ingenuously suggested for the Defendant 
No! 1 that inasmuch as Art. 1L5 speaks 
of the breach of any contract, ‘‘express or 
implied, not in writing registered/* Art. 
116, of the breach of contract in writing 
registered omitting any reference to im- 
plied covenant or title. The suggestion 
is in my opinion unavailing. In suits 
within Art. 115 the contract may be not 
only not registered but also not in writ- 
ing, and the words “ express or implied* ' 
were inserted to embrace all unregistered 
contracts in whatever way they may have 
been made. Art. 116 on the other hand 
applies to the particular case of contracts 
in writing registered. It appears to me 
that the implied and the express cove- 

U> I. h. S. 26 Cal. 293 (1897). 

(2) 19 0. W. N. 102 (1918). 

(3) 11 R 88 Tjfad. 1171 (1914J. 
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nants cannot be separated m the manner 
suggested. If “ a contract ” in the sense 
of the article is in writing, the writing 
represents the implied as well as the ex- 
press covenants. Where as in the case 
of a conveyance, the law imports or reads 
into the wntine such covenants as a cove- 
nant’ of title, the writing becomes the 
repository of the whole contract including 
the implied covenants In the language 
of the lgarned Judges in Madras the cove- 
nant of title is attached to the convey- 
ance. It is a question of the construction 
of the writing Similarly when the wilting 
is registered the registration will he effec- 
tive for the purpose of all covenants which 
the written words proporly constmed ex- 
piess or imply. The reasoning oo\ers, 1 
think, not only covenants implied by law 
but all implied terms, collected fiom the 
language used by any legitimate pieces** 
of construction or interpretation It can- 
not have been intended that the express 
terms of a written and registered conhact 
should he governed by one article and th» 
implied term by anothei T may add 
that it has been held m England that 
when the terms of an expired lease as to 
repairs are implied in a written agree- 
ment for a now tenancy, the teims are 
“contained in'* the writing within the 
meaning of the Conveyance Act, 1881 f C#1e 
v. Kelley Cl)]. I concui t^erefoic in 
allowing the appeal and in the ordei which 
the learned Chief Justice has pioposed. 

Sanderson. C. J. — Wo think it desir- 
able to record our opinion to the effect 
that we see no reasons to differ from the 
finding of the trial Court contained in the 
learned Subordinate Judge’s judgment of 
the 3rd of October 1917 that the first sale 
waa a valid sale, with the result that the 
Plaintiffs should not recover possession of 
the property. We also agree that the 
(4) L. R. f 1980] 2 K. B, 106. 


whole amount of the purchase-money 
should be paid to the Plaintiffs by Defen- 
dant No. 1. 

The result of our judgment is to restore 
the deciee made by the learned Subordi- 
nate Judge on the 3rd October 1917. A 
decree therefore will be made in favour of 
the Plaintiffs against the Defendant No. 1 
for Rs 713-4 annas and such sum will 
carry interest at the rate of six per cent, 
per annum from the date of that deciee (the 
3rd October 1917) until icalization. The 
remainder of that decree as legards the 
other Defendants will stand The Plain- 
tiffs are entitled to their costs against the 
Defendant No 1 in this Court and m the 
low'er Court both befoie and after remand. 
I desire to add that I entirely agree with 
what my learned brother said about the 
impropriety of the order of remand which 
w r as made by the learned Additional Judge 
on the 13th of Februsfiy 1919. I will only 
add that the improper older resulted in 
a delay of something like fifteen months. 
S. 0 0. 


iOIVIL APPELLATE JURISDICTION. » 
Appeal from Appellate Decree 
No. 2/67 of 1920. 

Annada Kumar Das 
Gupta, Plaintiff, 
Appellant, 
v . 

Dwarka Nath Mandal 
and ors., Defendants, 
Respondents. 

Permanent lease, executed by guardian during 
wards infancy, how fur binding on the xoard — 
Conveyance of property by guaidian as his own — 
What passes— Refund oj premium paid as con- 
sideration for the lease — Rati fication, 

A Hindu widow , during her sons 
infancy , granted a permanent lease in res- 
pect of a holding* % without expressly re- 
citing that she was dealing with the pro - 

130 


Mookerjee, J. 
Walmsluy, J. 
1923, 

19, January, 
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party on behalf of her son , and the son 
aftn attaining majority went on receiv- 
ing rent from the lessee , but eventually 
sued foi khafi possession * 

Held— That the lady having had u<> 
properly to that with as her men, the qrant 
did not create any valid title in the lessee 
The lease was accordingly not binding on 
the son The son must , however , refund 
the premium paid to the, mother as con- 
sult ration for the lease . 

Watson v Shamtal (1), IIijnoomvn 

I 'HR 8HAI> PAM>h> r MlNRW TvOONWARIT 
(2), HEMANT\l\r\TAET DUBI V. BROJKNDB V- 
KTMsirNV Bo\ (‘fiorpiirnv (3j and Gopit- 
mouan T\krr<> v, Rm>ii\n\th ('!) distin- 
guish ed 

Where a document appears as one acc- 
ented by the guardian m his own right % it 
is not possible to ajgdy the principle that 
where there may be e doubt as to whether 
the guardian is aiting [<,r himself or for 
1"S waul ih( ciccnlanl may be dcvmtd 
/ / haie a< t( d lawfully within the S(opr 
and in ennnst of his authority In this 
new, no question of ratification arose , for 
there wa , s no unauthorised art done by the 
mother on behalf of the infant whu h 
eould be ratified 

Jvnvrdan v An\nt (5) and Narwn ? 
MoHKNPRA ((>) referred to 

This was an appeal jrrefmcd on the 
-Oth of Novemboi lOd), <«gamst the deciee 
(i Babu Snisli Chnndia Banorjee, Sub- 
ordiriato Judge, 1st Court of Zillaji 
Backer gunge, dated the 27th of August 
1020, reversing the decree of Baku Hm ja- 
il) L. It. HI A. 178. « c I L, E. 15 Ca\ 

8 (1887 

121 6 M I A. 333 (18'ifU 
13) JL K- 17 I. A. 65 : n. c. I. I* B. 17 Gal 
87 r > UHaO) 

141 2 Knnpp P 0 20. 

(5) I, L. R. 52 Bnm 386 (1908), 

(61 160. L J 362 


s T vth Mandal. 

& 

moni Dey. Munsif, 6th Court at Barisal, 
dated the 31st of July 1019. 

The facts and the grounds on which the 
suit was brought will appear from the 
following extract from the judgment of 
the lower Appellate Court ' — 

“ Plaintiff’s case w: s that Defendant 
came into possession of the disputed land 
upon the strength of an invalid pottah 
granted by his mother dming his minor- 
ity and so Defendant's possession being 
that of a trespasser he v as entitled to get 
Ixhas possession The learned Munsif 
held ^hat the pottah was a bmrii fide one 
but that Plaintiff v as not legally hound 
bv it Tn (he result he decreed the suit. 
ITenco this appeal 

The points for determination are • -- 

1. Is tire lease gi anted by Plaintiff's 
mother a valid lease? Was their any sub- 
sequent ratification by Plaintiff 0 

2 Can Plaintiff r* covet I, has posses- 
sion ? 

3 Is the claim haired bv limitation? 

* Findings 

It'is admitted that Plaintiff was a mine/ 
and that the jivtiah was granted b\ his 
mother during Ins minontv Prom tin 
pottah it appears that the mother Lakhv- 
pnva did not describe herself as the mother 
and guardian of her minor son. Tt is 
argued that his potiali m to lie considered 
as having been gi anted by a stranger In 
this case it u as known to the parties that 
tlie property belonged to Plaintiff's father 
as a settlement lecord had already been 
prepared, and it cannot be presumed 1'iaf 
the mother claimed the estate adversely 
to her son and the estate was also under 
her management as his natural guardian. 
As has been held in Watson and Company 
v. Shamlal Mrtter (1) “if there were 
any doubt as to the capacity in which she 

(1 L. B, H I. A* 176 : ». c. t h, R, 16 Cal, 

8 11687). 
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acted it should be presumed that she did 
so in her lawful capacity M 
In Rash Moni Dasi v. Roorja Kanta Ray 
(7) it has been laid down that as natural 
guardian of her infant yon a Hindu mother 
has no power to sell immoveable proper- 
ties belonging to the infant except for legal 
necessity. In the present ease theLe was 
no .sale but a lease, and the learned Mini- 
sif has no doubt that Plaintiffs mother 
acted m good faith and for benefit of tho 
Plaint ill* m granting a permanent lease 
like tills as she v\us badlv m need of money 
to manage the ait! its of the Plaintiff 
Tlieie was tlms legal necessity T there- 
1 01 (* hold that Plaintiff camipt get 
nd ol the p< tiah The learned Munsif also 
remarks that there is satmlaetory evidence 
that Plaintiff teceivcd lent from Defen- 
dant some time in the \cai P*2d, i c to 
sn\, alter attaining ma|ont\ But the 
learned Munsif says that this does not 
amount to ratification ol t^e lease m the 
strict sense of the law. J do not agree in 
this view When nflnois after coming of 
age receive rents under u lease vvlueh weie 
granted by then guardians during their 
minority they thereby ratify the l«ase and 
cannot uttei wards repudiate it [ Ram Chan- 
dra v. Pran Gobutda (8)] 

For all these reasons I am of opinion 
that the pottah is valid and that Plaintiff 
cannot get A h as possession 

As regards limitation the learned* Mun- 
sif remarks that the suit* having been 
brought within 12 years it is not barred 
under Art. 144 of the limitation Act. 
But in my opinion Ait. 11 is applicable 
in this case. In Laxniava Huchappa 
Nas'ipudi v. liachappa Karveershetti (9), 
if has been held that a suit to set aside 
a sale of a minor’s property effected by his 

\D 0 0. W, N. 1019 11905). 

(8) 26 W. R. 71 (187 Qb 

(») 20 Bom. u R. 488 (1918). 


pother who was Ins natural guardian 
brought more than three years after the 
mmofs attaining majciiiv is banrj under 
Art 11 of the hinntatiou Act. In my 
opinion the suit is haired by limitation. 

The i esult therefor e is that m my judg- 
ment the Plaintiff will L> _ i utitlcd to get 
rent J’tom the Defendant at the mb' men- 
tioned m the potlak and that the claim 
foi A /ms* possession is dismissed The 
aj)peal is liieiefo.e alk r ed and tin' deeiee 
ol tin lower Court deelaung Plaintiff's title 
is aliinned hut that lor A has possession is 
reversed The Appelhnt shall gd his 
COSts 111 I K*t ll the ( out is ” 

Iiahus Mokes ('Imndhi Rnnnjte and 
Pnnnollm \<tfh Rand i/upitdltiitni iui the 
Appellant 

Rahu s TnnlnUitfanalh (>k>s< and -//Pm- 
dm \al)i Raij lot 1 lit' llci'p indents 

The JuhmMI'A! oi in n Cm nr was as 
follow s 

This is ,in appeal I > \ the Plaintiff m a 
suit loi possession upon < stablislnnent of 
title The disputed hind belonged to the 
iatliei ol the Plaintiff and passed to him 
b> light of mheiilanec wlem his lather 
died On the 22ud Ma\ 1909, when 
tiio Plaintiff was still an ml ant, his 
mother granted a pel mawmt lease of the 
subjec l -matter ol the htigation to the De- 
fendants On the 20th Ji.lv 1918, the 
Piatniill instituted tin 1 pundit sm»t to 
eject tho Delcndants on the giound that 
the lease was unauthoi 1 st d The Court 
of fust instance decreed the suit Upon 
appeal that decision 1ms been revetsed by 
tile Subojufinato Judge. 

We have examined the lease and wc find 
that it was granted bv the |ad> on tho 
assumption that she was the pmpnelor m 
possessifon , competent to deaf wiith the 
property There, can be no dispute that 
this was not the tiuo stat,e of facts. As 
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thpt Defendant has staled in the written 
statement, a document was first drawn up 
w hirh purported to transfer the property 
to the Defendants, the mother of the 
Plaintiff professing io net as Ins natural 
guardian When the document was taken 
to the Registration Office, the registering 
officer declined to rcgibtei it- on the ground 
that no permission of the District Judge 
under the Guardians and Waids Act, 
authonsmg the mother to grant a perma- 
neni lease of the pioperty of her son, was 
produced. Thereupon, a fresh document, 
the one now before the Court, was drawn 
up The recitals are undoubtedly untrue 
and there can be no dispute as to their 
meaning The lady had no property to 
deal with as her own and consequently the 
grant did not create any valid title in the 
lessee. 

Reliance has been placed, however, on 
the decision of the Judicial Committee m 
ITatacm v. Shamlal (1) m support of the 
contention that the document may Ire con- 
strued to mean exactly the leverse of what 
its language signifies, namely, a lease by 
the mother, not in her own light, but as 
the guardian of her infant son who is not 
O'ven mentioned witlnn its four corners. 
The case mentioned is, in our opinion, of 
no assistance to the Respondents. There 
the name of the executant appeared on 
the face ot the document and was followed 
by the description “ mother and guardian 
of the infant ” It was held that the de- 
scription might be construed to indicate 
that the deed was executed by the lady on 
behalf and as guardian of her jnfant son. 
'This principle ot liberal construction of 
Indian documents inartistically drawn up 
was applied by the Judicial Committee in 
the cases of Hunooman Pershad Pandey v. 

[D L. R. 14 I. A. 178 : 6. c. I. L. R, IB Cal 
6 (1887K 


Munraj Koonwarcc (2), Hemantakumari 
Dcbi v' Brujendrahrishna Roy Chou - 
dhury (3) and Gopeemohan Takrro v. 
liadhamth (4) which are all distinguish- 
able Tn each instance, the question was 
one of the intention of the party who ex- 
ecuted a document, to be gathered from 
the language used, and it was pointed out 
that as there was no suggestion that the 
lad) had claimed any interest in the estate 
as her own, she might be deemed to have 
acted on behalf of her infant wan] In 
the case before us, the history of the docu- 
ment has been disclosed by the Defendants 
themselves The original document was 
executed by the lady on behalf of her in- 
fant son A difficulty, real or imaginary, 
w’as raised by the registering officer The 
document was theieupon deliberately al- 
teied, so as to become a deed executed by 
hei m her own light It is impossible, in 
such circumstances, to apply the princi- 
ple that where theie may be a doubt as to 
whether the guardian is acting for him- 
self or for his ward, the executant may be 
deemed to have acted lawfully within the 
scope and in exercise of his authority ; 
see Janardan v. Anant (5) and Naram v. 
Mohcniha (6) In this view T , no question 
of ratification arises, for there is no un- 
aiithorised act done by the mother on be- 
half of the infant which could be ratified. 

The t result is that tins appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first in- 
stance restored We direct, however, that 
from the amount recovered by the Plain- 
tiff as mesne ‘profits the sum of Rs. 60 
(sixty rupees) which was paid by the Re- 
spondent as premium for the lease should 

«2» 6 M I A 888(1866). 

(8) L. R. 17 I. A. 66: 0 , c. I. L. R. 17 Oal. 

876 (1890). 

(4) 2 Knapp. P. 0. 20. 

(6) I. I* R. 82 Bom. 896 (1908). 

(6) 16 0. L J. 8?3 (1912/. 
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be deducted The Appellant is entitled 
to his costs both in this Court an9 the 
Court of Appeal below. 

J N. 1{. Appeal allowed 


(CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 1694 of 1920. 

MOOKERJBE, J. CfaANDRA MOHAN 

Rankin, J. Ganguli, Plaintiff, 

192J, Appellant, 


Heard, 11 and 
12, January. 
Judgment, 

2 S July. 


v . 

Jnanendiia NaTH 
Banerjke and ors.,^ De- 
fendants, Respondents. 


Hindu fan;— Debut ei —Ptmitatg of waed gtoce 
on consecrated ground, if a tchgtous purpose — 
pii cliabati — Idol, vstuhltbhmmt of, // essential— 
D buttn, description tyl on* net a v, efftet of 


Planting holy trees on ground eonse - 
i fated for tin purpose is a rajul form cf 
dedication for a religious purpose accord- 
ing to Hindu lau\ 

Dedication for “ Panchabati upheld 
in this ease as valid debutter. 

To effect a valid debutter it iS not 
necessary to establish the image of an 
idol , all that is essential is that the reli- 
gious purpose should be clearly specified 
and the property intended for the endow- 
ment set apart for that object. 

* 

The designation of property a s debutter 
is not conclusive though valuable evidence 
ut the intentions of the founder. 

Tins was an appeal preferred on the 
‘28th June 1920 from a decision* of J. Mc- 
Nair, Esq., District Judge, Zillah 24-Par- 
ganaa, dated the 5th May 1920, reversing 
that of Babu Bonomtdi Sen, Officiating 
Subordinate Judge, Alipur, dated the 2nd 
February 1920. 

The facts of the case will appear from 
the judgment. » 


tiabm Mahendra Nath Hay and Man- 
matha Nath Ray for the Plaintiff-Appel- 
lant. 

Dr Dwarkanath Milter and Babus 
Nagcndra Nath Ghose and Hcmendra 
Nath (’hatterjee foi tin; Defendants- 
Itespon dents 

The J I'Dc.ment ok Tin; C'ouitr was aa 
follows : — 

Mookerjke, J. — This is an appeal by 
the Plaintiff in a suit for recovery of pos- 
session of land upon establishment of title 
*as sliebait The Subordinate Judge gave 
the Plaintiff a decree which has been re- 
versed on appeal by the District" Judge 

The subject-matter of the litigation ad- 
mittedly belonged to one Gobindu Chandra 
Ganguli who, skoitlv befoio his death, 
which took place on the 2i)th January 
1897, made a testamentaiy disposition on 
tlin 29th October 1896 The names of 
the membeis ot Ins family appear on the 
following genealogical table — 

Uobiuda Chandra Ganguli, 

W Tnrtmuni. 


"j j l I I 

Kshetri Bhutan" Chandia R.»J Krifdma, Antmda Debl, 
Molian, Mohan Moli.in, D 19 7 1918 M Bhalrab 
Deft 4 I (Plaintiff; Chandra. 

! j | 

B, i,u I Hun Jnanondra Natli 

• Charm, Ohudia, Banarjee, 

Licit J Deft 3 Deft 1. 

The testatoi had a garden in the 
northern subuib ot Calcutta, which cover- 
ed an anvi of moie than 12 bighas Ho 
had a map ot the garden prepared, which 
was mentioned in his last Will He gave 
the portion marked D to his eldest son 
Kshetra Mohan, B to bis second son 
Bhuban Mohan, A to his third son Chan- 
dra Mohan, and C to his youngest son Baj 
Krishna. The portion marked E was 
called panchabati debutter, and the 
passage marked F was described as appur- 
tenant to the debutter as a passage for in- 
gress and egress frpra the public road. He 
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appointed Iiaj Krishna as full shebai t of 
the debuUcr in the following terms : — 
'‘{As regards) the Iswar Debut lei 
Puuchabati and brick-built house (contain- 
ing) two big has (of land situate) on the east 
side of the same (and) which has been 
marked (K) and coloured m neutral tint jii 
the accompanying map, and the passage 
f measuring) two kathas (and) leading to 
the sadar road from the said debut ter 
house on the western side, which (passage) 
has been marked (F) and coloured light 
red, my youngest son Hriman Raj Krishna 
Gangopadliayay Babaji shall be full, 
shebait of the said debutler (property) and 
shall enjoy (and) possess (it) dow r n to (In* 
wife and son, son’s son and so forth, m 
succession) The said shebait shall, d 
necessaiv, give unto ni\ other three sons 
Sriman Kshetra Mohan Gangopadhvav , 
Sriman Bhuban Moha 1 \ Gangopadh\ av 
(and) Sriman Chandra Molian (Jango- 
padhyay nine lcathas of land, being (luce 
katlras to each, on t*hc east side, for icsi- 
dential purposes.' 1 

The wife of Raj Kiislina pre-deceased 
him and he died childless On the 18th 
January 1919, the Plaintiff instituted the 
present suit for possession of the debutter 
property, on the allegation that the 
shebentsfup had, upon the death of Raj* 
Krishna, vested m himself and Kshetra 
Mohan and that as Kshetra Mohan had 
not joined as Plaintiff, lie had been made 
a pro formd Defendant. Kshetra Mohan 
died on the 9th January 1920 during the 
pendency of the suit in the primary 
Court, and his executor was brought on 
the record in his place, the conteslmg 
Defendants repudiated the claim and set 
up title under a Will alleged to have been 
executed on the 11th January 1918 by Raj 
Krishna who had made a testamentary 
'disposition of his private properties. The 
question, consequently, arose whether the 


N vth Banefjee. 

disputed property w^as -secular or debutter , 
for if* the property was validly dedicated 
In the original owner, it could not be 
affected by the Will of his son. The 
Courts below r have taken divergent views 
upon this matter I am of opinion that 
the conclusion of the District Judge can- 
not be supported 

The Subordinate Judge found on the 
evidence — and Ins finding has been accept- 
ed by the District Judge — that the dis- 
puted land was dedicated by the proprietor 
as a place of worship and was regularly 
used bv him foi that purpose The evi- 
dence shows that the land was conse- 
crated, holy trees were planted and a vedi 
liaised bnck-bmlt platloim) was ejected. 
The founder used to go to this jxinchabati 
eveiydav, perfoimcd his pa/a ahnmh 
then 1 , seated on the ruh and engaged m 
pious and ichgious meditation On these 
facts, theie is no room for controversy that 
them was £ valid ichgious dedication. 

Specal lehgious efiicaev is ascribed in 
the sacied books of the Hindus to selected 
groupings of plants, one of* these is called 
llie pan chant ra , while another is known by 
the name of panchabatL The panchamra 
is described in the Mahabharata quoted in 
the Danakhanda of the Chaturvarga. 
Chmtamam of Hemadn, Chap. XIII. p. 
1032 (A. S. B ) and in the Sabdakalpa* 
druma. The sacred group panchabati is 
descubed in the following passage of the 
Hkaudapurana, which is reproduced in the 
Sabdakalpadruma from the Vratakhanda 
of the Chaturvarga Chintamani of 
Qemadri - 

Vs staff i 
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wn*St *ii n 

%v> *mi?t cstw ^ i 

f^f*K w«tw e>gfc?rc ii 
5$wrw cw*frc vStorMw i 
JWtfaX II 

cnt'f't? i 

^ wtl It 

qs«TOItto JJT^K ^ *fCTt-*W 1 

Tf^wtc^ *®^fw b *lWl II 

The group consists oi t lio (1) Aswattha, 
(2) Vilwa, (3) Yaia, il) Dliatn ( amluhi ) 
and (5) Asoka , those aie to be planted to 
the east, north, west, south and south-east 
tes pec lively ot a vf'di or raised platform 
m the middle, four cubits m size and ot* 
beautiful shape , when the trees have 
{41 own for live veais, the plaice has to be 
runs crated and millions austerities prac- 
tised on such a spot* are fruitful of end- 
less rewinds A bigger tv pc ot this sacred 
grove is desciibed in the same work, undei 
tlie name of Ynhat-Panelui-X ati, as com- 
puted ot a (I) Vilwa tioe placed m the 
centre, single specimens oi the (2) Vilwa 
Arnalaki and (3) Aswattha in the four 
cardinal directions, a Vata tiee at each 
of the four corners, and a circle of twenty- 
five Asoka trees sunoimdinu the whole ; 
the maker acquires the prowess of Indra; 
he is mastei ol incantations nr this world 
and obtains salvation 111 the next. 

The ceremonv of prat ish ilia or conse* 
cration for trees and groves is described in 
the Matsvapurana to be m its prelimi- 
naries the same as that for water reser- 
voirs, Hemadri, Danakhanda, Chap. XIII, 
p. 1048 and Ashwalayana, Orihyasutra, 
Parishishtha, p. 344 (A. 8. BA. The 
erection of the mandap , the appointment 
of priests and the collection of materials 


N\th BmouEE 

is the same as in the case of the oottse* 
oration of a reservoir. The trees which 
are the subjects of the ceremony are to 
be irrigated with holv water, beautified 
with 1 ice-flour and ahtkiaha t adorned with 
garlands and covered with cloths. The 
ear-boil ng eoemonv is then to ha per- 
formed tor each with a gulden needle and 
eolhiiuin applied (as if to their eyes) with 
a golden pencil, and imitation friuts of 
silvei placed upon the platfonn at the foot 
of each tiee A halasa pioperly filled is 
to be installed for each, and homos offered 
for Indra and the other Ijokapolas or 
guaidians of the quaitcis of the globe and 
also m honour oi* k I and oi the Forest/’ 
Vanaspali, which is specially inttoduced 
because of (I10 trees Then a ntilch-cow, 
coveied with white cloths, ornamented 
with gold, specially m her horns, and ac- 
companied by a milking vessel of bell- 
metal, is to be released in the midst of che 
trees, with her fact* to the north, so that 
natiually she proceeds m that direction. 
The worshippei then is bathed by the 
pnests fiorn the auspicious waters of 
the installed water -pots to the accompani- 
ment of music and auspicious songs. 
Haring so bathed and attired himself in 
white cloths, the worshipper honours the 
priests with appropriate presents. The 
ground is sprinkled for four days with 
milk and a homa perfoimed with ghee, 
bailc\ and black sesamum. On the 
fouith day there is held a great festival 
and presents again offered to the priest. 
He who performs the Vrikshotsava or 
“ Tiee-f estival , M according to the above 
rule, has all his desires gratified and en- 
joys eternal exaltation The man who 
has consecrated even a single tree, dwell® 
in heaven till three ayutas of Indra. He 
procures the salvation of past and future 
generations, and obtains final emancipar 
tion from which there is no return k 
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A place so dedicated for worship ceases 
to be private property according to Hindu 
religious ideas, and the case of reservoirs 
is included m the rule; see Jagannath’s 
Digest, translation — Oolebrooke, Book III, 
Chap I, sec 2, pi. 101 , see also Bircndra- 
laslwre Manikya v Aham Ah (1), Bhu- 
deb Mookherjec v. Kalachand Mallth d) 
and Knshnayya v. Subbayya (3) In this 
connection, it is important to bear in mind 
that to effect a valid dedication, it ih not 
necessary to establish the image of an 
idol , all that is essential is that the reli- 
gious pm pose should be clearly specified 
and the propeity intended foi the endow- 
ment set .apart lor that ob|ect , Bhnqqo- 
buitji Prossunno v (toorooprosunno ( l'), 
Bhupatinath v liamhil (5), Chnndt 
Charon v Ilanbola ((>) and Asita Mohan 
v Nirodc Mohan (7) This test is ful- 
filled in the ease before us. and them jh 
no room for any suggestion that the dedi- 
cation was void for vagueness, as happened 
m the case of Rnnchordas v Parvali Tiai 
(8), where the bequest was to “ dharam 
We cannot further ignoie the tact that the 
proprietor designated the -property as 
Iswar Debutter Panchabati No doubt, 
as pointed out in Binode Bihari v Man - 
nrntha Nath (9), the designation debutter 
is not conclusive, though valuable evidence 
of the intentions of the founder, Madhab 
Chandra v. Sarat Kumari (10). On the 
other hand, we must bear m mind that if 

(1) I. L. R. 39 Oal 439 . c. 16 C. W. N. 304 

(1912). 

(2) 34 0. L. J. 315(1921', 

(31 21 Mad. Tj, J. 7«4. 

(4> T, L. R, 25 Oa), U2 (1897)/ 

(6) I. L. R. 97 Cal 128: ». c. 14 O. W. N. 

18, 10 0, 0 J. 355 B.) (1909). 

(6) 23 O. W, N, 6^5 <19(9), 

(7 20 0, W N, 901, 919 (1919'. 

(8) L. R. 28 I. A. 71 ! K c, I. Ii. R. 23 Bom. 

726 : 3 C. W. N. 621 (1899\ 

(9) 21 0. L, J. 42 (1911). 

(10) 16 0. W. N, 126 U91Q\ 


Nvtb Banerjee. 

there fyas been a valid dedication, a breach 
of trust on the part of a shebait or even 
of the donor himself will not invalidate or 
annul the trust or alter the original nature 
of the grant In the words of Sir Robert 
Phillimoie in Jagat Mohmi v. Sookhec - 
wonec (11), a former abuse of trust cannot 
be pleaded against a trustee who seeks to 
prevent a lepetition of abuse, even if he 
himself were formerly implicated in the 
same indefensible courses against which 
he is seeking to piotect propeity. The 
misconduct of the trustees cannot be put 
'forwaid as a valid reason for holding that 
the author of the trust had no intention 

t 

of acting seriously oi for determining his 
intention at the time when he founded the 
liust If piopeity has been set apart for 
leligious purposes, that constitutes dedi- 
cation, and such property must be treated 
as partaking of a trust or religious endow- 
ment, though the merg erection of a 
temple and the planting of a grove may 
not without consecration amount to such 
a setting apart as constitutes dedication , 
Anath Nath v Mackintosh (12), Piran v. 
Abdul Karim (13), Dahhm Dm v. Rahim - 
unnessa (II), Ram Brahma v. Kvdar Nath 
(15) and Ram Das v Basanti (16) In my 
opinion, the facts established in the pre- 
sent case show that theie was a dedica- 
tion of the land m suit for religious pur- 
pose *and a valid debutter was thereby 
created In vhis view, the appeal must 
lie allowed, the decree of the District 
Judge set aside and that of the Subordi- 
nate Judge t restored wdth costs in all 
Courts. 

(11) 14 M, T. A* 289,(306’; 10 B. L. R. 19 
il87l\ 

(12) 8 B, L, R. 60(1871) 

(13) I. L. R. 19 Cal. 203 (1891)* 

(14) T T. U. 16 All. 412 <1894', 

(15) 36 0. L. J. 478 (1922), 

(10) 20 All L» J«*789 11922), 
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Bankin, J . — I agree that Gobinda Gan- 
guly intended a full and complete dedica- 
tion and that he did everything necessary 
to effect this. I see no objection m law 
to the validity of the dedication and agree 
m allowing this appeal with costs here 
and below as proposed. . 

N. G. 


[CIVIL APPELLATE JURISDICTION ] 

Apical from Appellate Decree 
No. H5f> of 1921. 


TTT _ Ayimannessa Bibee 

WALM8LKY, J. , „ , , . 

o . and ors., Detendints, 

Shiirawardy, I. . ,. * 

192d Appellants, 

He.rd, 2 M.J Panna Lal S.D, 

Judgment. 10 , May. , Res|)onJent 

Construction of lease— ^ Mira^hortto “ m ten * 
an? fa if imports permanency and hentahility — 
(Jrant oj eight to pfant trees and cyet hrici-bndt 
h,nldnigs, how fat determines the nation of the 
tenaney- " Selling huddnnf^' tj import' selling 
bnddnijj mth the land 


Ti lia c a lease granted right to plant cnyl 
(June ttces on the land t to erect biiel^-built 
buildings , and " acquiring mirashorito ” 
io continue to male residence t, and further 
gave the tenant the right to sell the budd- 
ings on payment of a fourth of the pride 
to the lessor . 


Hold — That by the use of the wards , 
“ growing miras right," it was intended 
that the tenancy should be heritable to be 
enjoyed by the grantee from generation 
io generation . The word lryras means 
inheritance or herttabdity . The right to 
plant and grow trees and erect buddings 
coupled with the acquisition of the miras 
light should point to one conclusion only, 
namely, that the lease was intended to be 
permanent and heritable . By “ selling 
building ** it is ordinarily understood 
selling building with the land on which 
it would be standing and not selling build - 


Nath B^erjee. 

ing materials; and the stipulation that a 
fourth of the price on such sale should be 
paid to the landlord is not inconsistent 
with the permanent nature of the tenancy . 

Nemaj Chandr* Bose v M\hommed 
Basir (1) referred to. 

This was an appeal prefeired on the 
12th ol April J921, against the decree of 
G\ P Ilogg, Esq , Additional Distuct 
-Judge ot Zillah Hoogly at How i ah. elated 
the I fit 1 1 of Febumy 1921, affirming the 
decree oi Babu Bijov Copal Chatterjee, 
’Additional Subordinate Judge of Howrah 
in Zillah Hoogly, dated the 5th ot March 
1919. 

The facts shortly stated are as foll- 
ows — One Debi Charan granted a lease 
of 6 eottahs of land to one Felaram, who 
sold a portion of the land to the prede- 
cessor ot the Defendant Plaintiff brought 
the piesent Hint, on the allegations, inter 
aha , that the lecUe ot Felaram was a 
Ihicm lease, and that the occupiers ol the 
lease-hold wen 1 tenants-at-w ill He ac- 
cordingly pia\ed for lecovery of posses- 
sion oil a domination that the Delendant 
was a trespasser The Defendant con- 
tended that the lease of Felaram* was a 
, permanent one. The lower Courts de- 
creed the Bud overruling Defendant’s 
objection and the Delendant preferred the 
present appeal to the High Court. 

Di . Dtvark a Nath Milter and Babu 
Namulra Nath Chaudhuri for the Appel- 
lants 

, Babus Mohendra Nath Hoy and Naren - 
dra Chandra * Bose for the Ttespondent. 

The -Judgment of the Court was as 
follows : — 

SUHRAW4RDY, J.— The facts of the case 
leading up to this appeal are as follows : — 

One Debi Charan Ghose who was the 
owner of the land m suit granted a lease 
(1) s 0. L. J. [WU 

i3l 
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of 6 cottahs of land to one Felnram in 1265 
(1858) In 1-208 B K or 1861 Fel^am 
sold 2 *} cottahs (the land m suit) out of this 
0 eottahs to one Jag Mohan who sold il m 
’the same xiai <0 Kailash Bose. Altri 
Kailusli’s death it was inhented l>v his 
lour sons on pail it ion among whom it lell 
to the slime of one of the .sons on whose 
death it was inhented hv his son On the 
death of the last owner his gi and-niother 
inhented it and sold it in 1 *)05 to the 7 u c'- 
sent Defendant It will be tluis set'll 
that theie have been seveial transfers amf 
auecessions within the last si\t\ veais 

The Plaintiff's ease is that the lease of 
Felaram was a. hern lease and all the sexe- 
ral oeeupieis ol flu* lease-hold were ten- 
ants-at-wnll The Defendant contends 
that the lease was a permanent one Fie 
iuithei contends thal as m 1897 the Plain- 
tiff's ptedeeessoi who had succeeded to 
the mteiest of 1 )rbi *< ’ham n instituted an 
nqunx into flu* nafiih ol the tenane\ and 
' at tbit time tin* then tenant asseitcd a 
petmanent light, the Defend ml lias ae- 
quued suvh 1 ml it h\ adxris^ ])ossession of 
if for moie than fwel\e years 

The ‘Plaintiff has (nought tins suit lei 
recovery of possession on a declaration * 
tint the Defendant is a trespassei and for 
reeovoiy ot damages foi use and oceupa- 
tion Both fhe Ponds below have decreed 
the suit and ovemiled the Defendants’ ob- 
ject ions 

The judgment and decree' of the lowei 
\ppellute Poult have been ,1 ft ached behic. 
us on both tie* pleas taken b*v t lie Defen- 
dant, namely, that the Defendant's ten- 
ancy is a permanent one and that ui an\ 
event tile Defendant has acquired a perma- 
nent right by adverse assertion of such 
frit crest for more than twelv* -\ears. 

I propose first to deal w itli the first 
question which v*oneerns itself with the 
construction of the lease of 1858. Before 


examining the document it is necess.ay to 
note certain facts which have been elicited 
in evidence In the habala executed by 
Jag Mohan in 1861 m favour of Kailash 
in the name ot bis son Ciopal the tenancx 
was described as a puma unit one and 
since then it lias been so described hi sub- 
sequent transactions and asseifeu as such 
b> the tenant It js not toimd that theie 
has hren any alteiation m the lent since 
tlie ci cation ot the tenancy 4 1 gather 
fiom the judgment ot (he trial Point that 
the Plaintiff has not proved leah/ahon of 
lent The Plaintifl in the plaint ax cued 
that Shasi lUiusm, a son ot Kailash, ob- 
tained a liesh settlement ot the land but 
the learned Subordinate Judgo has found 
the point against, the Plaint iff and the 
lower \ppellate Pourt has not considered 
it at all 1 liave alieadv letened to the 
tact on wlyeli the Defendant's second 
objection is Joundcd that in 1897 iho Do 
tend. Hit’s piedcce&roi jissci ( *d a peima- 
iM'iit light in the land , no steps weie taken 
lv\ the landloid to contest the claim I 
luxe* also ohserxed that theie have been 
sex'eLal ha niters and devolution^. Now 

I proceed to considei the construction of 

the jxiUd executed bv Deln Chilian (those 
in tavom of Felaiain on 6 t.h August 1858 
The most mateml poitaon ol the docu- 
ment I quote m the words of the learned 
Judge : — * 

“With the tiees you have no concern 
Now all the tiers xou will plant their 
twill he) m«xour control, (it) on the land 

I I ees and buildings xou piepnre (lit * 
make ready) (and if) at ter wards you sell 
(these) them to mv estate \ou will pay a 
Fourth, without a fourth and without in- 
humation (to me) you will not be able to 
sell Pieserving the four boundaries of 
the land causing to come into being 
mtrashortio constructing houses continue 
to make residence. 1 - 
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The word m the original which stands 
(or “buildings 1 ' ju (he translation jr 
“ nuaiat" winch oidmaiilv meafis a 
masoni v building and it lias been so undei- 
slood by the tnal Point The learned 
Distnet Judge, feels much exercised over 
the woid “ nurashotlio jnitmmya" which 
has been translated as ‘glowing tbe light 
of minis' bv the Subordinate Judge and 
“ acquiring minis light” b\ the Point 
Tianslator I lane no doubt m my mind 
that bv the use of those words it was in- 
tended that the temmev should he herit- 
able to bo enjoxed bv .the gtantee tiom 
genei ition to genei ation The wold 
mmislun I In is a mis-spelling and liom 
looking at the. othei poi tarns (.1 tin' doeu- 
ment it is ap} aient that the smhe was not 
well com ei sail! with w till on Bengali 
The learned Judge has attempted to gi\e 
an ingenious philological mtoi pu tation of 
the won! which 1 legiat to sav does not 
appeal to me as collect oi leasonahle , e'en 
if 1 1 iu.t mterpi ebftion weie ifeeepted, it 
would not tint hoi IJie Plaintiff’s case 
The Points helow ( .K' gi catty influenced 
by the tact that, the e\piession miritf 
taluk oi tenure is not m vogue in that 
part oL the Piovmce, nnmeh , the District 
of 1 looglv That may bo so but the word 
mi rax is an At able word m common use in 
old documents and bon owed along with 
many other such 'voids in the modern 
conveyancing Bengali It means inherit- 
ance oi heutabihtv The w;ord mcmrusi 
which is a vanation of the w t oi d minis is 
m common use even m this part of the 
country The learned Judge admits that 
there is no right of xe-entiv on a breach 
of any of the conditions of tie* lease men- 
tioned m the paita That is a right winch 
is ordinarily found m iicca leases In mv 
opinion the absence of this right of the 
landlord points to the conclusion that the 
contracting parties did not intend that it 


should l>< ivsened The most important 
iiglit gi *nled to the lessee is that of erect- 
ing hrirk-buill buddings on the land and 
it Iea\cs no doubt m m\ mind as to the 
naluie of the triune \ fi is not pi et end- 
ed that the land was agricultural and the 
lease on tin* fare ol it is foi building and 
iesid(*n1i.il puip, m 1 - The learned Sub- 
mdinaie Judge, though lus tuuhngs and 
i «*a sun n i«j ^ an* not consist! nt , ohsci \es t huff 
“tin* ongmai 1 ( *a e was for hmlding and 
irsidential pm poses anil the lenancv of 
Kailash is }.K’Mimahl\ heiitahle ” If this 
is comrded il will not be st nun mg the 

• meaning of the languigr to hold that it 
imjioi is ]n i hmiu’mcx 11 tin teuanev was 
tci minahl*' at the option ol lie* lamlloid, 
win \\ e 1 1 1 ! * light to plant and glow tacos 
and em I buddings s» t mod I'/ the tenant 9 
Tills i e ’it < otih m ed oh 1 he h'lia nt coupled 
with {hi aujUiaiiuii ol the mwt'i light 
should point to one con ai net am only, 
nameh , t hot the hare was lutrndi d to bo 
peimauent and heritable In runstiumg 
the languagi' ol the fiase, jt makes no 
diHeii*no» m m\ mmd that no building has 
been (‘listed on the land and this tact 
seems to have lnlliu need tin* ludge to hold 
that the land was not ongmallv let ioi 
lesidentnd pm poses i (ml to undei stand 
how the learned Judge bar, come to this 

* conclusion in tin hire of the wolds con- 
st) noting houses (ontmue to make resi- 
dence’ toimd m the parage m the lease 
which I ha\e quoted horn his judgment 
Tlicn again the light u iHantul to the 
It'ssee to si 11 the 'mnldnigs lie would elect 
on the kind, but their is no pioMsion men- 
tioned as to \\ hat w ould happen if tUP 

lessee continued to live m the building 
iiom genei at ion to generation Bv sell- 
ing budding it is oidman! v understood 
selling building with the land on which it 
would he standing The learned Vnlul 
for the Respondent howe'er, argues thfct 
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bv selling building was meant building 
materials This seems to me a fcficed 
construction winch I am unable to accept 
The stipulation that a fourth of the puce 
on such sale should be paid to the land- 
lord is not inconsistent with the peuna- 
nent nature of the tenancy; \Ncmai 
Chandra Bose v Mahommed Basir (Pj. 
In the view 1 have taken of the construc- 
tion of the document, it is not necessaty 
to refer to those decided cases wliere the 
origin of the tenancy was unknown and 
the nature of the original letting was 
determined bv the subsequent dealing 
with the propel ty. 

There is one other matter woith noting 
in this connection. It appears from the 
lease that, at the time of the letting tlreie 
were thiee tenants on the 6 cottahs of land 
let out occupying different portions of it 
paung Its. lfi-S annas m all as rent and 
the lent reset ved bv the lease was the 
same amount, namely, Its 1G-8 annas 
It is further stated Jtliat “ the profit and 
loss of the said land is the concern of the 
lessee ” The lessee secuies no advantage 
except the right to make profitable use of 
the land by letting it out at a higher rent 
or using it foi building and residential 
purposes — a right not ordinarily granted to 
a temporary tenant. 

In the above view on the fiist point it 
is not necessary to consider the second 
question urged by the Appellant. 

The result is that this appeal is allow- 
ed, the decree of the Courts below* is set 
aside and the Plaintiff’s suit dismissed 
with costs m all Courts. 

WALMsnm , I agree * 

J. N It. Appeal allowed. 

(1} DC LJ 475(1907). 


CIVIL BBVISIONAL JURISDICTION.] 
Rev. No 61 of 1923. 

Basanta Kumar 
C flAKRAVARTI, 
Petitioner, 

t?. 

Ashutosh Chakra* 
varti and ors., 
Opposite Party. 

Bengal Tenancy Act ( VIII of 1885), secs. 91, 95 
— Common manager, appointment of must be of the 
entite estate and not of a portion— Appointment of 
common manager in respect of properties some of 
ir/itc/i are portions of < states or tenures — Removal 
of common manager— Appointment of successor — 
Objection , if can be taken to the appointment of a 
new common manager on the ground that it was 
made in respect of portion of estate or tenure when 
mich objiction not raised to the appointment of the 
previous common manager 

An appointment of a common manager 
mil'll he to the entire estate or tenure and 
not to a portion thneof . 

117/crc or new commop manager teas 
appointed and objection was taken to his 
appointment on the ground that he could 
not be appointed to a jxirt of an estate or 
tenure , and the District Judge held that 
as the previous common manager had 
been appointed to the properties in ques- 
tion no objection could be taken to the 
pew common manager being appointed to 
the same properties: 

Held — That the District Judqe proceed- 
ed on a wrong principle, if the original 
order was illegal in this respect this would 
not validate the second order. 

The ordej of the District Judge , so far 
a s ;/ rejected Hie application objecting to 
the appointment of the common manager 
on the ground that the common manager 
had not been appointed to the whole estate 
or tenure , was set aside m and the District 
Judge was directed to deal with the appli- 
cation according to law , 


Newbouli), J. 

SUHRAWARDY, J. 
1923, 

30, July. 
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Indu Bhusan Bose p. Annapurna 
Mitr\ tn and 'Mouini Lal Pakrasi v. 
Nogkndra Nath Vakuasa (‘2) referred to. 

This was a Buie granted against the 
order made by the Distiict Judge of 
Khulna (R. Clarlick, Esq ), dated the 21tli 
November 1922 

The facts material to this repoit aie 
these : — 

The Petitioner was appointed euimnou 
manager in 19 LS under sec, 95 of the 
Bangui Tenancy Act by the District 
JudgS of Khulna m respect «f ret lam 
pioperties, some of winch did not include 
the whole estate or tenure oi winch the 
Basabati Chakinvuitis were tjie co- 
shareis He continued to act as common 
manager till the 19th Septombei 1922 on 
winch date he was icmoml Irom his post 
on the objection of Ins other cu-shaieis, 
and a new coniinoii manager was appoint- 
ed m leaped of the same properties bv an 
ordei of the Jfisluet Judge The Peti- 
tioner objeeted to the appointment of the 
new common manager on se\ era l grounds 

He filed an application on the 24th 
October 1922 stating that there &ere 
some properties of winch tho *Chakra- 
vaifcis were co-sharers and some other 
persons were the oo-owneis of the remain- 
ing shares. A list of such properties .ami 
names of sharers and the extent of each 
share was appended to the said applica- 
tion. It w ; as contended that the appoint- 
ment of the now common manager was 
illegal inasmuch as the said properties did 
not include the whole estate or tenure of 
which the Obakiavartis Were the cm- 
owners of certain shares. 

The learned District Judge dealt with 
the aforesaid application m Ins order, 
dated the 25th October 1922 as follows ; — 

'‘The second petition related to some 

U> 6 0. L J 216(1906). 

»2 30 0, U J. 261 y919> 


propei tics m which the Chakiavaiti 
estate has shares and which he says can- 
not be managed bv the common manager. 
I piCHiune that Basanta Babu himself has 
been dealing with those pro|>crttP8 up to 
now. The petition niav, however, he 
shewn to the pleader of the other co- 
shdieis for reply ” 

The learned District Judge finally 
passed (he following order on the 24th 
Ko\ ember 1922 on the said application : j — 
k Basanta Balm’s petition, dated Octo- 
hei 2 J 1 1 i about the share in the Chakia- 
vaiti tstalc appeals to have been quite 
mmecessarv There lias* been no diffi- 
culty while Basanta Balm himself wa*» 
manager The piesent manager will 
*mak< collections fiom the .same properties 
as the pi c\ unis common manager.*’ 

r riu> Petitioner theieupon imnod the 
High Court under see JI5 oi the Civil 
Vroceduie (‘ode and obtained the present 
Rule 

Bat Surendra Ckandra Sen Bahadur and 
Babu Hnnaidra Chandra Sen for the 
Petitioner 

Babas Dwarhamth Chahravarii and 
Copal Chandra Ghaiaavarti for the Oppo- 
site Party. • 

r riie JiDGMiSM ok this Court was as 
follows . — 

This Rule has been granted on the ap- 
plication of Basanta Kumar Chakravarti 
who is a co-sharci in certain property and 
was fonnerlv appointed common mana- 
ger under sec 93 of the Bengal Tenancy 
Acl The learned District Judge has on 
the objection of other co-sharers removed 
Hie Petitioner fiom the post of the com- 
mon manager and appointed one Brojen- 
dut Lal Sen as the common manager of 
the estate 

The Rule was directed against three 
orders passed by the learned District 
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Judge. At ilu* hearing of this Rule the 
onh point pressed is that the learned Dis- 
trict Judge by his order of the 25th 
November 1922 leiected an application 
objecting to the appointment of the new 
common manager on the giound that he 
could not he appointed to the properties 
since some ol the properties did not in- 
clude the whole estate 01 tenure of which 
the Chakravartis weie the co-shaiers 
We think that in dealing with this appli- 
cation the learned District Judge pro- 
ceeded on a wiong pnnciple lie ap- 
pears to have held that as the formei 
common manager had been appointed to 
these properties, no objection can he taken 
to the new* common manager being ap- 
pointed to ‘the same piojicities But it 
the original oidei was illegal m this ics- 
pect, this would not \alidate the second 
order The attention of the Distnct 
Judge is diawn to the decisions oi this 
Com! in tile cases of Indu Bhtisan Bose 
v Annapurna Afilra and Mohmi Lai 
Pakrasi v Noqendra V alh Pahrasi (2) m 
w r hich it was held that the appointment 
of a common manage] must be to the en- 
tire estate and not to a portion thereof 
We set aside the older of the learned 
Distnet Judge, dated 2Jth Novcmbei 
1922 so far as if rejects the petition, dated 
21th October 1922 objecting to the ap- 
pointment of the common manager on the 
ground that the common manager lias not 
been appointed to the* whole estate or 
estates or tenures and we direct that t lit 
learned District Judge do re-considci 
that application and pass orders thereon 
according to law. • 

We make no order as to costs in this 

Rule. 

Itule made absolute ; 

H. C. S. Case remanded 

(1) 6 0.L J, 216 11906 

<2| 30 0. L J. 261 (1919) 


[CRIMINAL SESSIONAL JURISDICTION.] 
Ref. No. 159 of 1 922. 

Ha ami Chandra 

Newbould, J. Choudhuuy, 

Scthrawardy, J. Complainant, 

1923, r. 

24, January. Giriohar Sarkar 

and ors., Accused. 

Indian Penal Code (Act XL V of I860 ), see. 180, 
c enaction tmder— Wat rant signed by shf‘iist«dar 
‘ by or da f validity of — Resistance of warrant — 
Evidence Act (1 of 1872 f see lllf, (e', presumption 

Pthimiu'i'S who fcsiblcd lh< euKidion 
of a warrant /m althehnuni of moveables, 
whnh pm potted to be liquid by the 
shei lstadai of tin Pomt * by onlci uere 
( ouvulnl under sec f, S‘6 n f ///, Pniat 
Code 

! 1 eld Thai the piesumpiuoi umh i sn 
111 (v) of thcKinhna \< t afifdn d to the 
ease and the P< tilunu / s were injhtli/ (on- 
vu fed 

DlT( l\ IjWCiVL lUiMMItyl \NC’hU V Milt 
Sauw ut J \\ (\) distinquished 

This was a Reieieuco undei sec 438, 

( l f Ik C made h\ Mr C Bailley, 
Sessions Judge, Dmajpm, iccommending 
tliat the order ol Bahu R M ( Jiakia\eity, 
Dciuity Magistrate ot Dmajpm, dated the 
7th August 192*2, convicting the accused 
umlei sec 186. 1 PC and sentencing 
them each to undergo rigoious imprison- 
ment for one month , mav be set aside, and 
that a i etna l ^ may he directed m accord- 
ance with law'- 

The, Reference was as follows * — 

“ The Petitioners lia\e been convicted 
under sec 1^6, T P C , in the under- 
noted circumstances 

W airants of attachment of the inove- 
able propdty of t nn o of (hem, in puiMiance 
of decrees, were entrusted to n peon of the 
Civil Court for execution The w airants 

(1) 6 0. W N. 846 (1902) 
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purport to be signed bv the Oliiciatang 
sheristadar of the Uomt, and there is 
nothing on the iccord to show that he was 
authorised to sign them on behalf of the 
Mnnsif. 

The ]>eon attached some cattle belong- 
ing* to the judgment-debtoi s, and made 
them over to two seivants of the decree- 
holder, from whom the Petitioners and 
otliejs rescued them 

\ am ot opinion tlnjt the conMction is 
had in law 

It had been held m the cast 1 of the 
Deputy Ijt'fjtil Hf'tm mbnnut'i v* Mir 
Sartrat Jun (1), that w heir a wan ant pui- 
porls to be signed on behalJ of the picsid- 
mg oilier* of a (’mil t l>\ a prison appointed 
to do so, tlieie should be evidence, eitlici 
on tin 1 face of the signature itself or 
otherwise, to prove the appointment In 
that case a warwmt nf ai rest? issued under 
tht' ror i mpondine section of the old Code, 
was held not to be good wan ant, and a 
e miction ha resisting its execution \yis 
set aside 

1 am therefore oi opinion that m the 
piosent ease, the conviction under see 
1 S(>, I P C cannot stand 

Habit l ndu Viohas, Chattel n'c for the* 
Accused 

] tabus Momnotho Nath Muhherjce* and 
Sal Indiana! h Mulhetjev lor the Com- 
plaina nt 


\n Hvhkar. 

The Judgment of mis Court was as 
follows : — 

The facts of the pr esent case can be dis- 
tinguished from the Lets of the case cited 
bv the learned Sessions Judge in his 
letter of Reference, rmmelv, the case of the 
Deputy Leijal Remembrancer v Mir Sar- 
u % ai Jan ip In that ease the warrant 
signed bv the sherisladai did not show on 
the lac* 1 oj rt th.it the sheristadar had 
signed m the even iso ol the authority 
delegated to him In the Judge But lieie 
we find that the bhen^tadai who signed 
the wan ant pui polled to make that sig- 
nature bv older" We tlunk therefore 

» 

that 1 1 piesumptum under sec. 114 (c) 
of the ICudenco Act can be applied to the 
pi (‘sent ease, and we hold that the state- 
ment that appeared on the face of the 
wairant that the shenstudai signed "by 
order ” ean he presumed to he true, and 
that we should hold, m the absence of any- 
thing to suggest to the eontiaiv, that he 
was actually the officer appointed by the 
Court to sigy processes as te<] uned bv cl. 
{;!) oi i -Jl, Or 2J,C P C. 

A\ c arcoidingb refuse to accept this 
llcfcKU'cc .nid (Inert that the papeib be 
i etui mol The accused must surrender to 
then bail and undergo the unexpired por- 
tion of then sentence 

i\ (i 

( l, 0 0, w. N 845 (1902 , 
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Forewords lor the new legal year. 

Another year has lolled bacit into the lap 
of eternny. It seems to be only the oilier day 
when we came into exiotence but when we look 
back, we find that twenty seven years have 
slipped back beinntl us. Great events have 
happened dating the p nod of oui exist- 
ence. We have sulieied witu the rest of 
humanity from the great war that has 
left the world poorer in men, money, 
morale and even in the oidmaiy comtons, 
and necobsanort of hie. We 1 have been 
longing ior peace and ^ the peace of the 
world is not yet m sight The uoild and its 
people beem to be in a stale ot llux It ls only 
justice and fair play that can lestore peace and 
order in the West and the Ea t. We in tike East 
have always been for the orderly progress of 
the world. But thivs conbumination Will not 
be reached till the modern btufe amongst the 
aggressive nations and classes tor domination* 
over the more peace-loving ones comes to an 
end. We cannot foresee when this will happen. 
Certainly not before this strife for power 
amongst the militant nations fyis exhausted 
them all. We predicted last year and repeat 
it again that the woild peace will not be re- 
stored till full amity k restored between the 
West and the East. Even the most pros-, 
porous nations are being exhausted by this 
continued contest for the military and eco- 
nomic domination of the world. A war of sel- 
fishness will never restore peace and harmony. 
It is a change of heart, a change in the outlook 
of human hfe that can only afford salvation to 
human races. The rise and fall of Govern- 
ments or of nations are mere bubbles in the 
ocean of life. It is love, charity, fellow-fed^ 
tog and a regard for kufh and justice that c$n 


alone save humanity from their present and 
future sufferings. We have always held fast 
to tins doctune which once emancipated tbs 
world and ate full of hope for the future that 
those who are now flushed with the success of 
brute force will soon see the error of their 
wa}'ri and take lo retrace their steps and fall 
back on those immutable moral assets of 
the human heart which alone can restore 
peace externally and internally. All through 
this tiynw tunes we have always tried to 
adheie unflinchingly to the path of truth and 
justice and we shall continue to do so. In 
resuming our duties we have missed from 
amongst us many friends for whom we 
exp/ ess our sorrow' and to others we convey our 
greetings and best wishes. 

Princes Protection Act. 

A novel piece of legislation has been 
recently placed on the statute-book — we mean 
the Indian States (Protection Against Dis*- 
affection) Act On the 23rd of September 
last, Sir Whham Vincent, in the Leg slative 
Assembly moved for leave : — 

“ JV> inuorfuw r BUI to prevent the diuseminatioii by 
of l>ook‘«, news paper* and other documents ot matter 
calculated lo bring mto hatred or contempt or to excite 
disaffection against T*nice« or < hiefs of States in India or 
the Governments or administrations established in each 
State?." 

On the motion being negatived, Hi® Ex* 
cellency the Viceroy and Governor-General in 
exoiciso of the powers conferred by sub-see. 
(1) of fee 67B of the Government of India 
Act certified that the bill was essential for the 
interests ot; British India and recommended 
that it should be passed. Armed with the 
certificate, the bill came before the Council of 
State on the 26th and was passed after a 
strenuous debate 

Such, in Bhort, is the history of the passage 
of an enactment which, we dare say, the Hitters 
Of Native States, in course of tint®, will come 
to look upon’ as the Magna Carte of their 
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rights over British subjects in British India 
Apart from its merits, the question that 
naturally arises in connexion with the Act «s r 
was there a real necessity for the application 
of the certificate procedure? His Excellency 
the Governor-General has undoubtedly the 
power to certify that a bill is essential for the 
Hafety, tranquillity or interests of British India 
or any part of it and to recommend that it 
should be passed If His Excellency exercises 
the power in any particular case, it will ho 
perfectly legal and no Court of Law will ques- 
tion its legality. But an act may be legal 
and yet go against the spin! of the constitu- 
tion and that is exactly our complaint m the 
present case Sub sec (/) of sec. f> 7B was 
obviously intended for the purpose of enabling 
the Government of India to pass measures 
which they consider necessary, but winch 
they fail to carry through under the ordinaiy 
procedure. Can it be seriously contended m 
this case that, the ordinal y procedure failed 
them? The Assembly threw out the motion 
to introduce the bill by a majority of foui 
votes One could hardly say that that is a. 
sufficient reason for the exercise of this extra- 
ordinary power. Other means were left open 
to the Government which thev would June 
been w T ell advised to try befoie resorting to 
the provisions of sec 67 sub-sec. (I). 

It was urged on behalf oi the Government 
that the urgency of the measurp had forced 
upon them the adoption of this extraordinary 
proceduie. Indeed, the matter was felt to bo 
oue of such extreme urgency and importance 
that not even a few weeks’ delay could be 
tolerated by them And, so, the amendment 
moved by the Hon'ble Mr. V G, Kale in the 
Council of State that the bill be considered 
early next vear was refused. After a careful 
perusal of the published reports of the debate 
m the Council of State, we are bound to con- 
fess our inability to realise the urgency of a 
measure which the Government kept m hand 
till almost the very end of the serious and for * 
which, as was pointed out by the Honourable 
Sir Benode Chuuder Mitter in the course of the 
debate, the Princes themselves could wait for 
a period extending from 1835 down to 1910 

The Act has set up permanently' a relation- 
ship between rulers of Native States and 
British subjects analogous to that which sub- ■ 
Msts between the latter and His Majesty 9 * Gov- 
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eminent. A measure of such exceptional 
character should not have been passed with- 
out a thorough and comprehensive discussion 
in all tie bearings. That is what Mr. Kale and 
others pleaded for. The Government could have 
well acceded to their plea without, in any 
degree, impairing the interests of this country, 
or their honour or their prestige among the 
rulers of Native States. 


The late Mr. Reginald Braunfeld. 

We regret to have to recoid tho death of 
Mr Reginald Braunfeld, the oldest member 
of the Calcutta Bai, which sad event took 
place after a shoit dines* on the 3irt oi Novem- 
ber last He was piesent at the Bai Library on 
. Wednesday the 1st of this month when he 
was \erv hale and hearty and looked very 
cheerful and full of good spirits. He re- 
sponded m a lively spirit to those who con- 
gratulated him on ms vitality at lus advanced 
age. The next day the members of the Bar 
were shocked to hear of his removal to 
hospital on account of cerebral haemorrhage. 
He peacefully passed away on the following day. 
He was called to the Bar on the 13th 
April 1 869 ^ind was enrolled a* an advocate 
of the Calcutta High Coui ( t on the 1st of Febru- 
ary 1877 After some penod of practice lie 
practically ictired fiom the profession and took 
to the moi e healthy occupation of agriculture 
at id allied industries He had a plantation of 
arrowroot and also started a business tor the 
manufacture of condiments Ho was a great- 
friend of the labouring classes and actively 
supported their legitimate movements for lm- 
‘ proving their lot Recently, the laslcars found 
m him a hue friend , He used to piesule 
over their union meetings and encouraged 
them in their endea^iour to improve their 
prospects. Although lie had given up the 
legal profession, yet no member was more 
regular in the attendance of the Bar Library. 
He w*as respected and loved by all the brother 
members oi the Bar and lie will be greatly 
missed by them. He was a life-long bachelor * 
He died at the ripe age of 82 years, 


The late Nawab Syed Sir Shantsnl Hilda. 

After a career of varied distinction and useful- 
ness Nawab *6yed Sir Shamsul Huda, K. G. 
I, E., who had been acutely ill of late passed 
away at his Calcutta residence on the 7th Oeto- 
l>er last, at the comparatively early age of fit 
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Staring life as a vakil of the Calcutta High 
Court, he took for years a leading part in the 
affairs of hie .own community, the city and 
the University and served with distinction m 
the Legislative Councils of the Province and 
of the Government of India. As a vakil he 
long enjoyed a leading practice. For tact, 
breadth of mind, fairmindedness and a shrewd 
vet well-balanced judgment which seldom 
faded to take in the essentials of the most 
complicated situation at a glance, he had 
hardly air equal and few indeed on this side 
of India to surpass lum ills genial tempera- 
ment won him many triends in nearly every 
walk of hie Tie filled seveinl high offices but 
his sci vices «to the public will be chiefly re- 
membeied m connection with his appoint- 
ment as a Member of the Executive Council • 
during Lord Caimichaers Governorship of 
Bengal In tins capacity, lus countrymen 
found m him a staunch and powertul champion 
of then’ just claims and was trusted 
by Hindus and Mahomednns alike, winch in 
itself was a significant tribute to Ins independ- 
ence of outlook, catholicity and large hearted- 
ness. He continued enjoy mg the confidence 
of all sections of the people of the Province 
as a J mlgo aftei his transition # to the High 
Court Bench. It waft chiefly owing to failing 
health that he retired from the Bench, and 
later on abandoned the less onerous duties 
of the speaker of the Local Legislative Council 
which was the lu*>t office he was called updn 
to fill. Sir Shamsul Huda has passed »awav 
at a tune when Ins countrymen have stood m 
the greatest need of that happy combination 
of qualities which make for leadership and 
which lie possessed m a pre-eminent degree# 

The late Babu Atulya* Charan Bose and Mr. 

Sultan Alum. 

In the late Babu Atulya Charan Bose, the 
Vakil Bar has lost one of its leading members 
and the Criminal Appellate Bench of the High 
Court a prominent and one of its most popular 
practitioners Possessed of stroag common 
sense, a sound knowledge of the law, a reten- 
tive memory and that far rarer quality, a keen 
sense of proportion, Babu Atulya Charan com- 
manded tho confidence of his clients equally 
with that of the Judges. His death came as 
a surprise to his brother practitioners, for to all 
appearance he enjoyed excellent health and 
looked younger than his age. We have also 
to record with sorrow the? death of Mr, 
Sultan Alum, a senior attorney of the High 


Court, a scion of a noble family and for long 
a ^ ami iar % ure in the Courts. We offer our 
sincerest condolences to the bereaved families 
of the deceased, 

GIFTS TO WOMEN, 
(Construction of Hindu Wills \nd 
Dreds of Grrr.) 

B\ Bimal\ Charan Law, m.a., ill , Vakil, 
High Court, Calcutta. 

Questions of construction generally arise in 
cases of gifts to female donees; and the rule 
that is ordinarily laid down is “ that m grants 
to females, specially to the wife of the grantor, 
the presumption is that the donor intended 
to convey meiely a limited estate, unless there 
aie distinct words to show that the interest 
given is of the absolute character.” There is 
a .considerable body of judicial decisions on the 
point though it is very difficult to deduce any 
uniform or consistent principle therefrom. 
The only lule o) Hindu law Unit has any bear- 
ing on the point m that contained m Dayabhaga 
(4 1 18), which lays down that a gift by a 
Hindu husband of unmoveable property to his 
wife cannot be alienated by the wife, and hence 
does not rank as hfir strtdhan. Some of the 
cases purport to bo based on this principle ; but 
there are cases which make this rule appli- 
cable to all female donees and not to the wife 
alone None, of these cases, however, goes eo 
far as to say that a female donee cannot take 
more than a limited interest ; she can have an 
absolute estate if there are proper words to 
, show such intention on the part of the grantor ; 
but again there is conflict of opinion on the 
point as to how far the use of w’oids like mtdtk 
or owner are sufficient for this purpose. We 
propose to discuss these cases in their proper 
order and though it is not possible to harmonise 
them all, it will be seen that the trend of re- 
cent decisions is to construe a “deed of gift 
in favour of a Hindu female, on its own 
"merits, withput attaching any importance to 
the fact that the donee is a woman.’* 

The case of Shamsul Huda v. Shewakram 
(1) is the earliest Privy Council case on this 

S int decided in the yeai 1874. Here, a 
indu inhabitant of Behar executed a sort 6f 
testamentary document by which he left the 
properties to his widowed daughter-in-law, 


m a i. A i» T. 
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Hance Dhan Koer, ju» his heir. The said 
daughter-in-law had two daughter# of her own 
but no son. The testator directed “ that except 
Banco Dhan Koer none else shall bo my heir 
and malik, and further more the said Dhan 
Koer and her daughters named above, and 
thejr chikhen, who after their marriage, mu) 
be given in blessing by Almighty (rod shall 
be my heirs and Maliks." Considering the 
document as a whole, their Lordships came to 
the conclusion that the testator intended to 
confer only a life estate on Dhan Koer, “In 
construing the Will of a Hindu, “ said then 
Lordships, “it is not improper to take into 
consideiation what are known to be the ordi- 
nary notions and wishes of Hnidue with re- 
spect to the distribution of property. It maj 
be assumed that a Hindu generally desires that • 
an estate, specially an ancestral estate, shall 
be letamed in hia family; and it may be 
assumed that a Hindu knows that as a general 
rule at all e\ents women do not take absolute 
estates of inherit ance which they are enabled 
to alienate." 

It must be noticed that there is nothing m 
this case from which the broad proposition can 
be laid down that whenever a Hindu makes 
gift to a female, he is presumed to give her 
a life estate only. The gift was here to 
Dban Koer as well as to her daughters and 
their children and their Loidehips did not 
regard the subsequent words as words of limi- 
tation but regarded them as indicative of the 
intention of the testator that Dhan Koer was 
not to tako more than a life estate. 

In the next year, the case of Kollanu Koer 
v. Lachmt Prasad (1) was decided by the Cal- 
cutta High Court, and this case also depended' 
upon the construction of a Hindu Will wbeie 
a gift had been mado to females. Mr. Justice 
Mitter in delivering the judgment remarked, 
“Therefore the primary matter for our con- 
sideration is the language of the Will, or the 
words in which it is expressed. As far ns the 
words go, I think it is plain that the testator 
intended to make an absolute gift of his pro-. 

g rty in favour of his widow and 'hia daughter. 

e says that after his death they shall be 
maliks t and the entire estate shall devolve 
upon them. We $tufet hold that the gift in 
question was an absolute estate unless it can 
be shown that by the Hindu law a gift to a 
fentjkale means a Incited gift, or carries with it 
the effect of creating ati estate similar to the 

■ ■ .i mm* 
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widow's estate under the Hindu law. I ni 
not aware of any such provisions in the Hind 
law, nor have we been referred to any authorit 
m support of it.” 

Thus their Lordships laid stress on the won 
“ mahk ” which in thoir opinion conveyed tb 
idea oi' absolute ownership. 

In h'unjo Dehart v. Premchand (1), “ tb 
husband made a gift of moveable and unmove 
able properties (o the wife. There was n< 
such words as ‘ mahk,’ used by the donor anc 
their Lordships held that the wife Cook a lift 
interest in the immoveable property and hat 
no power of alienation ovtsr it. The Court 
relied upon the rule enunciated in the Tagort 
Lectmos of 1878 that an immoveable pro 
perty given by the husband to the wife does nol 
constitute the stndhan property of the latter. 

In Punchoomont y v. Troylucko (2), the word 
"mahk" was expressly used and the testatoi 
declared that his wife would bo the mahk oi 
his properties both moveable and immoveable. 
This was followed by a declaration that the 
wife was to adopt a son who would become 
mahk on hia attaining majority. The Court 
held that the word "malik” did not neces- 
sarily mean “ proprietor” and the widow took 
a limited ate under the Will 

Iu Hirabai v. Lahslfimbai (l 5 ), the devise 
was to the wife, ae “heir.” Sargont, C. J., 
held that the wife took a widow’s estate. “ The 
rule,” said he, ” must be well established that 
in the absence of express words showing such 
an intention, a devise to a wife does not confer 
an estate of inheritance but carries only a 
widow’s .estate as understood by Hindu law.” 

The next case of importance is that of Hari- 
M v. Bai Bewa (4). Here ft Hindu 
by his Will left his properties to his 
wife and directed that the wife would "enjoy 
the property and would be an owner jnst os 
he was the owner. In spite of that the Court 
held that the wife took a limited estate, ns 
the testator had not used any express words 
of inheritance nor had he exprossly given the 
wife any power of disposition over the pro- 
perties, 

(To be continued.) 


(1’ T.L.R, 8 0*1,881 
(#) 1. L. R. m c»t. 848 
(8) I. L, R. II Boro m 
<41 I U, «. 8rt Rom. 876. 
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The Princes Protection ACt. 

In our lust issue, wo commented on tin* 
pioeedute which was adopted m passing this 
Ad Wo shall now consider ita mam, provi- 
sos Hoc IS 1 1 ) provides that whoever edits, 
pniith or publishes or is the author of, any 
h(K.k, newspaper 01 other document which 
lumps, oi is intended to bung into hatred oi 
eontempt, 01 excites 01 is intended to excite 
disaffection towards, any Bunco oi t-liiel oi a 
State in India oi the Government or Adminis- 
tration established w any such White, shall lie 
punishable with impusonment which may ex- 
tend to five veaiR oi with* fine or both Mib- 
sec (-?) ol the same sect.1011 is intended to pio- 
tect what may ho eonsuleied legitimate 
enticism Hoc 1 authouses the ( )ov«nmen 
to toifeit offending puhheations and to detain 
them m eoiuse ot transmission. lhe conclnd- 
mg section piovides that no (aunt shall pro- 
ceed to the ti ial of any offeme undei the AG; 
except on a complaint made 1 »>, or ' inl1t ' 
authority from, tire Governor-t.eneial m 
Council 

It w admitted by all that a ‘great deal of 
oppression and mm-rnle exists m mo. , 

Native States Tt has also to be admitted 
that up till now the only place Z 

of their mis-rule and oppressi&n could b« 
recounted and their administrative measmefi 
freely and openly discussed was British India 
and that the only people who could do it wit 1- 
out fear of persecution were British subjects. 
The inevitable effect of the opeiation of the 
present Act will be to put t ie Princes and 
their Governments beyond the pale of all 
criticism, either by or by their 

own subjects. This will be deplorable not 
only fiom our point of view but also— and 


mucli more so- tiom the point of view of the 
Pi mens themselves As the lion 'bin Ml 
Pcnpai |x>rtmenUv leniiii Iced while speaking 
on the lull, “Tlieie aio two classes -there are 
good adunnisti alums and bad administrations 
\ good admimsliatien does not lequire a bill 
ol this muI and a had iwlor with a bad ad- 
uumstiation does 110I deseivc a bill of tins 
soil Then acts should be exjxiscd by tlm 
public piess ' The official meinheis assured 
us again and again, in the eomse of the 
debate, tlial honest and legitimate criticism is 
pioteeted But 1 his assmanee means very 
little ha a line oi demarcation cannot he 
drawn vvilh any piecision between disaffec- 
tion and tight euticisui— the matter depend- 
ing as the icpotls of seditious eases abuudantly 
show, veiv laigely on Ihe political views of the 
trying Judge 01 •Magistrate and upon the 
quantum ol good sense he may happen to 
possess 

It was aigucil in defence of the present 
measute tlial the lepeal ol the Press Act ol 
It) K) which gave a measure of protection to the 
Princes against attempts to create disaffection 
against them, thiew oil the Government the 
impel alive duty ot lestonug to them that 
protection It muv be conceded that tin* 
Pnnces ate entitled to some measure of pro- 
tection But it, does not follow tlut it could 
|,o done only m one way, tuz., by threatening 
the pi-isonal liheitv of British subjects Under 


the Pre-s lei, tlieie was no interference with 
peisonal Illicit v foi any offence committed 
against the mler of a Native State. The 
utmost lln*t anyone was liable to suffer was the 
confiscation of' the press which published the 
offending article and the forfeiture of the 
security he had deposited m respect of the 
piess and of all copies of the offending article. 
Undei the present law, he is liable to be 
charged on an offence analogous to sedition at 
the instance of a man who is not amenable to 
the jurisdiction of our Courts and to lose his 
personal libeity for five years. 
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“ Upon the ground that malicious and 
scurrilous reflections upon foreign sovereigns 
or their representatives may tend to involve 
this country in disputes, etc., - . * ♦ it has 
been held that publications tending to degrade 
and detame such persons are indictable.’ * 
(Russell on Crimes, Vol. I, Ch. IV). This is 
the Common Law in England. But English 
Judges in applying the law has always observed 
a salutary distinction between peisonal attacks 
on foieign sovereigns and attacks on then 
Government. In Rex. v Antonelh (1905, 
70 J. P p 4), Phillimore, J , observes as 
follows “Libels which bring persons into 
hatied or contempt may apply to persons out- 
side the dominions of the King, because they 
are liable to bring the peaceful relations 
between states to an end . . . Seditious 
libels are such as tend to disturb the Govern- 
ment of this epuntry, and m my opinion a 
document published heie, which was calculat- 
ed to distuib thd Government of some foreign 
country, is not a seditious libel, nor punish- 
able as a libel at all . To hold otherwise 
would be to hold that all sliong language used 
against the Government of Turley at the lime 
of the Bulgarian rebellion was seditious libel 
and it would make many of our great statesmen 
guilty oj seditious libel and those persons aha 
whe espoused the cause of Italian liberty “ 
(The italics aie ouis) The present Act has 
done awav with this distinction The Indian 
Princes as well as their Governments will from 
now live behind the purdah — a form of protec- 
tion which m home communities is considered 
necessary only in the ca^c of women 

Bengal Tenancy Act, sec* 149. 

Mr. Prafulla Kwmm Mookerjee,, pleader, 
Bankura, in a communication addressed to us, 
upon the scope and object of sec. 149 of the 
Bengal Tenancy Act, suggests that the notice 
referred to in that section should not be issued 
upon the third party wdiom the interpleading 
Defendant alleges to be his landlord unless 
the Defendant deposits m Coijrt the full 
amount of the rent- claimed by the Plaintiff. 
In the event of the Defendant admitting and 
depositing a part only of the rent claimed as 
the rent which is due from him in respect of 
the holding, how (Mr Mookerjee aske) is 
the Plaintiff to make good his claim for the 
balance, if the third party should instate no 
suit within three months for the rent de- 
posited or having sued should fail to estab- 
lish his claim? 


Having looked closely into the term* 
of the section, we are unable to sec 
that there is any foundation for Mr 
Mookerjee/ e apprehensions. The provisions ot 
ch (5) of sec. 149 are etiabJing so far as 
the*Plaintiff is concerned, and he is not bound 
to withdraw the amount deposited, if it does 
not satisfy Ins just claims. He may proceed 
with the suit to a decree which will be con- 
tested if the Defendant chooses to contest the 
amount or ex parte if he does not. 'It- would 
be anomalous if the Dofendant who denies 
the tenancy m suit but admits that he pays 
rent for the holding to somebody else should 
be lequired to pay more than the„ amount he 
admits as due without an adjudication The 
protection which the section would afford him 
would indeed he dearly purchased if that be 
the price which the Defendant must pay for 
it in fcveiy case in which he invokes its aid 
No question of the Plaintiff losing the balance 
of his claim arises w T hen the third party is suc- 
cessful in hm suit 

There is, no doubt, the possibility of the 
third paity claiming a larger amount as due 
to him than the Defendant admits But there 
is nothing in* cl. (3) of the section which pic- 
vents him from instituting a suit for the full 
amount of Ins claim* and obtaining in such suit 
an order restraining the Plaintiff from taking 
oitf the amount deposited even if it should fall 
short of the full amount of his claim We are 
satisfied that the section interpreted accord- 
ing to its obvious meaning will lead to 
no anomalies of the kind apprehended In 
<our correspondent and we are decidedly 
not in favour of any amendment of its terms in 
the direction suggested By Mr. Mookerjee. 

GIFTS TO WOMEN. 

(Construction of Hindu Wills and 
Deeds of Gift.) 

By Bimam Charan Law, m.a., b.l., Vakil, 

High Court, Calcutta. 

(Continued from p. iv.) 

On the other hand in Lata Ramjewan v. Dal 
Koer (1), it was held by Treveleyan and 
Beverley, JJ.. that the expression 1 ‘ malik ’ ’ 
ordinarily implies an absolute (lift and there is 
no authority for introducing into a Wifi the 
idea that a female ought not to get anything 
beyond an estat* for her life-time, to this 

(l) I.L.B.S4Cal.40$, 
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case the testator provided that his daughters 
and his brother's daughters “shall be mahk** 
and come in possession in equal shares of all 
Ins moveable gnd immoveable properties, 
though they would not be entitled on any ac- 
count to sell or alienate their shares. Their 
Lordships held that the direction against 
alienation was void as a repugnant clause, and 
the devisee took absolute estate. 

The same view was upheld in Rajnarayau 
Bhaduri .v Ashutosh Chakravartij (1), where 
the direction of the testator was that the wife 
would have the “maltin'* as exercised by the 
testator after his devise and it was held that 
such a direction conferred an absolute and 
alienable estate upon the widow 

In Toolsida^ss Karmahar v. Madan Gopal 
Dey (2), the testator had expressly conferred* 
a power of disposition upon the donee, and 
fiom that fact alone an absolute estate was 
presumed. 

To the same effect is the decision of the 
Judicial Committee, Jagnesivar Naramdro v 
Ram C hander Dutt (3), which shows that the 
use of the word mahk is not conclusive, but il 
in addition to that description a powei to soli 
or make a gift is conferred on the donee, the 
effect of the proMSi^n is to creak; an absolute 
interest 

The next case of importance* is the case of 
Mussamat Surjamoni v. Rabi Nath Ojha (4\ 
which went up before the Judicial Committee 
Tn this case a Hindu executed a gift of im- 
moveable property to take effect affer his 
death to each of his two widow’s and his 
daughter-in-kw, as owmeis with proprietan 
powers ( mahk ba khud iktear) One of his t 
widows on coming into possession of her sh&re 
made a Will disposing of it in favour of her 
brother. In a suit by the next heir of the 
donor questioning her power of alienatifm . it 
was held that the widow took a ‘heritable and 
transferable interest In delivering the judg- 
ment the Judicial Committee remarked : — 

“This case of Lalit Mohan Singh Roy 
v. Chakkanlal Roy (5) seemS to adopt* 
and apply the same view of the word 
* maHk * as was taken in the Calcutta 
case bi Kolknykocr 4 v. Luchmi Prosad 
(6) with the result that in order to cut 


(1 l, Ii. E. 27 CM. 44 • affirmed I. L R 27 Cal. 649, 
(9) I. U B. S« Cal. 409. 

(811 I. B. 98 Cal. 679. 

(4) I, L B 80 All. 84. 

,6) I, JO. B. *4 Cal, 884 
(8i 94 W. it w 


down the full proprietary rights that the word 
imports, something must be found in the con- 
te,\r fo qualify it Nothing has been found 
m the context here, or the surrounding cir- 
cumstances, or is rehed upon by the Hespon- 
derds but the fact that the donee is a woman, 
and a widow , which was expressly decided in 
the last mentioned case not to suffice* But 
while there in nothing m the context or sur- 
rounding facts to displace the presumption of 
absolute owneibhip implied m the word 
‘ mahk the context does seem to strengthen 
the presumption that the intention was that 
‘ mahk ’ should beai its pjoper technical mean- 
ing " Tins case 1 * wry important as contain- 
ing an authoritative pionounccment of the 
Judicial ( omimttee on two points * — 

1 That the word 'mahk' oiduumly sigm- 
hie - absolute ownm ship —unless there is some- 
thing in the deed 01 Will to rest) id its mean- 
ing , and 

2 That the meie fact that the donee is a 
fen ale, does not raise any presumption that 
the donor intended to u*e the word 4 malik * in 
a lestucted sense. 

The significance of the word ‘ mahk w&n 
fmthei consideied hv Mr Justice Mookerjee 
in A mat end ra Noth 7io,?c \ Snradham (1), 
whcie nianv of the 1 eailier decisions were re- 
view ed 

The conclusions ai rived at by hfs Lordship 
weie - 

1. The use of the word * mahk ' general K 
denotes ownership but it is not conclusive, 
and as held in Siublahhan Bhalat v. Tamn- 
gun (2) and in spite of the use> of the word 
it can be shown from the document or from 
the suiioundmg circumstances that the donee 
was to take a limited estate 

2 But where t lie testator uses the words 
“ mahk like myself “ or a power of disposition 
is con fened on the donee there it is to be r 
taken as conclusive that the testator intended 
that the donee should take an absolute estate. 

In Ihmnla Human v. hamakhya (3), a deed 
of gift of ynmoveable property was executed 
by a Hindu m favour of Ins sister* The 
direction was, “You shall pay the annual 
Government revenue, and get your name 
registered during your life-time ; on your 
death, a our husband, sous and grandsons and 
the hens in succession Will continue to enjoy 

ll) 14 C W. N. 458. 

121 8 0 L 3, 20. 1 
(8/ I L, % 33 Cal 23. 
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and possess/' Jt was held that the intention 
of the donor was (dearly to confer an absolve 
wi ii to on the donee The use of expressions 
iihc these "Unit the donee was to enjoy the 
jnopeitv iiotn g oneration to generation/' or 
‘that tlie donee will use it, witli her sons, 
gumdsons and the like," is sufficient to 
slow that the interest mealed is an absolute 
one [see Natammna v llillalcsa (1) and 
hanlhammal \ J l vena kin (J)|. 

Among lecent cases, one oi the mosl nu- 
pialant is the case oi lladlui P/osad \ llaw- 
numi <-‘M There was a >itt to daughteis and 
t Inal icspeetivc sons, and the iestatoi provided 
that m the t*\eii1 oi one oi the daughteis (Imii^, 
without lea\ mg any male issue liwng, the 
slant 1 oi the deceased daughtei was to go to 
tin* siuviwng daughtei and liei son, to the 
exclusion of leinule issue m both eases furlhei , 
in the iwenl ol the death of eithei daughtei 
l(“a\ing son oi son's son, the shaie of such 
daughter is to bh paid to sueli son oi son's son, 
share and share alike From these circum- 
stances the Court held that it was the inten- 
tion ol the testator that the daughleis would 
take a, Hindu widow’s jmteiest in the propel tv 
This ease was commented upon m ih/m- 
duindni v Hum (handia (1), where a most 
elaborate judgment was rtelncred by Shesa- 
gin Ayei, d. The tacts of this ease aie 
brufly these —On tin* occasion of the adop- 
tion of a sou, a Mai hat ta Bialimm executed 
a Will hv w hie] 1 altei making some small 
giants m la\om of sti angers, he made a grant 
in mam as follows - “Out of the leinammg 
property niv adopted son shall he entitled to 
enjoy one half of the property, out of the le- 
mammg half, my two wives shall take half 
and half " if was held that the wives took 
an absolute estate Both the eases of Sham- 
ed Httda v Shcwakram (51 and Radhti i ) ro- 
wd ^ llnnnnoni were referred to m the 
judgment Mi .lust ice Sheshagin Ayer saal 

I do not think that these two judgments are 
authorities for the proposition, that m all 
eases where gifts aie made to fermjes, a Hindu 
must be deemed to have given them an estate 
tor life " Tn li is Lordship's opinion under the 
particular circumstances of both these cases, 
the words giving the property to the children 


of the devisee after her death wem 
not legarded as a mere surplusage but were 
jtj erred to as indicating the intention of the 
donor It was held that ordinarily a Hindu 
would desire that Jus properties should remain 
m the possession of las descendants and,, that 
i oasequ&ntly the donor could not have intend- 
ed to give absolute powei of disposition to in** 
(Lug liters Slieshagm Ayei, J , further re- 
in: iked that the Madias High Court had held 
in a long series ot cases, (’(/., eases ot 
SanHiramni \ Vnikatcswat (1), \ nil ata raja 
\ kahnja r2), ttodhnmithaya \ Narayan - 
strain/ id) and Uamanuja v Sadagopachanar 
(Ij that no piesumption arises from the fact 
I hat the donee is a female that tfie donoi in- 
tended to pass only a limited estate: and, the 
1 Pmy ( ’oi i tic 1 1 in accepting the opinion ot 
Mutei, J. m Kolia n/jlioer v Lunhmi Pershml 
lias e\piossI\ approx ed of that \iew r 
In MHO, tlie case oi Vatechand \ Hupelumri 
(“d came up before the Judicial (Committee 
In this ease their Loidslnps had to construe 
i Hindu Will wheie the woiding was as fol- 
lows — 

“ 1 have bequeathed Monza. Khiidda to 
Miissaiinit. (loin . . after my death slit 1 

shall be owrfei in possession imahko-qubiz) ot 
the entile piopeily in Monza Khiulda afore- 
said ” Their Lordships held that ‘‘then* 
was no doubt whatever that in Tndum Law the 
wprd, ‘ nuihho-qubiz ' imports full ownership 
m pmperty.” 

Sometime later the Mlahnbad High Four I 
]>ur a. similar construction upon the words 
‘ malih mnxlaqml' m the cast* of NanldUn v 
t J(uhfiften Singh ((5) The two most recent. ( 
pronouncements on the subject are contained 
in the decisions of Bhrttdas v Dm (lulab (7') 
and Muxsamnt Soth niton v Sibnarayan (8) 
both* decided by the Judicial Committee m th<* 
veai T921 

[(Concluded.) 

(1) T. L R. 31 Mad. 179. 

(9) 23 M L J. 223. 

(3) 26 M. U J, 606 
(41 27 M. L J 829 
(5) 21 C W N, 102. 
ifl I U 40 AH 575. 

(71 26 0. W. N. 129, 

(8) 26 C W, N, 426, 


II) 31 J. i\ 543, 

(21 43 I. C. 51* 

<3) I h. H. 85 Cal B *6. 
<4) 1 h R, 42 Mad. 288, 
m 2 1. A p 7. 
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A new Judge from the English Bar and the 
Calcutta Bar. 

We understand that Mr. Arthur Page, Bar- 
at-Law, has been appointed a Judge o£ the 
Calcutta High Court m the place of Mr., 
Justice Woodroffe Mr Page is a 1\. C. He 
was called to the Bar in June 1901 anjl used 
to practise m the Surrey circuit. As he is a 
Barrister of standing, we have every hope that 
he will turn out a success. 

It is said that judgeships before this 
have been offered to some members of 
the Calcutta Bar but the offers have been 
declined. If this be true, we must say 
that this is contrary to the , traditions of 
the English Bar. In England no member of 
the Bar, however busy, wyould refuse a judge- 
ship. Befusal of a judgeship, when it proceeds 
from a desire for making more money at the 
Bar, is a very mean consideration. It must* be 
lemembered that lawyers practise in fche law 
Courts by virtue of the license given them by the 
State and the High Court and the State have a 
nght to requisition their services on the Bench. 
If temptations for inordinate gain stand in the 
way of recruitment* to the Benches of the 
High Courts in India, the proper remedy would 
be to limit legal remunerations by legislation 
and the popular element in the legislature 
will be only too ready to do it. The country 
wants the Indianisation of the services. If 
the members of the Bar prove an obstacle to it, 
that would he an additional reason why the. 
Indian Legislature would welcome such legisla- 
tion. So we would ask our friends at the Bar to 
serve the State when they are required to do so, 
on a salary which is quite ample to keep one 
in comfort. 

Admission of Advocates in the Calcutta High 
Court. 

We have received seme ‘correspondence m 
the claims of vakils to he enrolled as advocates 
and as such being entitled to act and pleadxm 

* C 


both the Appellateand the Original Sides of the 
High Court as is contemplated in Mr. *Neogy\s 
Bill. We are not prepared to lend our columns 
lo any controversy on the question between 
the different sections of the profession. We 
have to hold the balance even between them 
and do not feel that we shall be justified in 
taking any sides. We have already said that 
we would not object even to a merger of the 
professions But till that is done, we cannot 
say that the allocation of different classes of 
work amongst different classes of practitioners 
is in itsell wrong or unfair The vakils as 
a class are entitled to act and plead on the 
Appellate Side which is by far the more import- 
ant and busier side of the Iligh Court. The 
Solicitors can only act on the Original Side. 
The advocates are entitled to plead on the 
Original and the Appellate Sides. We have to 
respect vested interests. It would be ma- 
fan on our part to advocate the interests of 
one section to the detnment of others. But 1 
all tlie same we consider that it would be un- 
fair to confine the three sections of the pro- 
fession within water-tight compartments and 
shut out talent from finding its full play. So 
we have suggested that without any violent 
or di antic changes, transition fiorn one 
to the other may be facilitated. We 

do not think that those directly or in- 

directly mtei ested in the question can be com- 
petent judges in such a matter. It is only 
the Hon’ble Judges, who have no personal in- 
terest m the question, who may be relied ott to 
decide m cases of such conflicting interests. 
In making the suggestions we have ma$e, me 
consulted the leading members of all section# of 
the piofession and also the author of the 


Merger how may be brought about. 

We have often suggested in thes^ columns 
that the numerous subdivisions amongst legal 
practitioners in this Presidency should ' be 
reduced and some reform in the present practice 
with regard to their enrolment intiSbdnCfed. 
An indefinite growth of legal practitioners in 
the country is neither to the interest of the 
legal profession nor to that of the gbnbral pub- 
lic. We have maintained that the tfoArfe pass- 
ing of a University examination ifernld not be 

n 
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a pass-port to practise in the law Courts* An 
academic knowledge of law is not sufficient to 
qualify oneself for the practice of the la*vv. 
One mast get sufficient training in drafting 
and in the practice and procedure prevailing 
in the law Courts and also in the conduct of 
cases or suits to he able to discharge one’s 
duties satisfactorily. We have suggested before 
in these columns that even those who are 
desirous of taking to the practice of the law in 
the inofussil Courts should serve a period of 
apprenticeship or articleship with some 
lawyer of suitable standing and should pass 
examinations in drafting and in the practice of 
the law, before he may be enrolled as a 
pleader. This will benefit the legal profession 
in two ways It will gradually i educe the 
congestion in the mofussil bar Next, it will 
attract only such men to the legal profession 
as can wait foi success 

It is highly desirable that members of the 
legal profession should have staying power 
In Borne winch ga\e birth to the modern 
system ot legal profession, it was only such 
men who were given license to practise. In 
England the Inns of Court have maintained 
high fees and a thice years’ course irrespective 
of University degrees in law; with the very same 
object In France and Germany a long 
period of apprenticeship is required for ad- 
mission to the legal profession. In the latter 
country, lawyers have to serve a period ol 
apprenticeship with the Judges »and prepare 
the “case” before the hearing and to assist 
the Judges m the corn so of the hearing In 
•America no University degree w'otild give a 
pass-port to practise Law' students get 
apprenticed to lawyer’s offices for getting a 
technical knowiedge of law to enable them 
to qualify for the profession A talented 
man, though j>oor, would get an allowance from 
the firm he joins and the result has been that 
America has produced men like Abraham 
Lincoln. 

Tf some efficiency check is pkced on the 
indefinite growth of lawyers in this country, 
it would be to the benefit of the gene- 
ral public as well For, needy lawyer* 
are a curse to the country. It would 
be also to the advantage of the educated 
youths, because, those wiio cannot wait for 
success in the legal profession, would then take 
to more useful careers. Unlimited competi- 
floa in tire legal profession, unlike that in trade 
commerce, is prejudicial to public interest 
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and to the honour and good name of the prof e* 
siom In the High Court also, herides th 
university degree m law a period of practica 
training m drafting, practica and procedun 
in the various stages of a suit as also attendance 
m Court may be insisted on and after an uni- 
foim efficiency test in the practice of the law 
ad locates may be enlisted. The requisite 
framing and test may be insisted on in the case 
of English Barristers, Scotch and Irish Ad- 
\ocntes also In this manner all round pro- 
ficiency may be secured amongst the Advocates 
of the High Court It may then be left to the 
individual option of the Advocates to act or to 
plead, all distinctions between the different 
classes of practitioners being removed. In such 
matters we do not v/ant any executive 01 
rlegiblatne mteifeience. The affairs of the 
law Courts should be left to the High Courts 
and outside interference with their legitimate 
admimstiative functions is far from desirable 
But tins is an ideal state of things to which 
we cannot work up at the stroke of a pen 
All leforms have to combat with vested in- 
terests It is only by revolutionary changes 
that we can get rid of vested interests in a day, 
otherwise we can bring about changes only b\ 
a process of ^volution In the latter case, pro- 
giess proceeds along the pa f th of least resistance 


LONDON NOTES 
(From our Correspondent.) 

The Judicial Committee of the Privy 
Conned resumed their sittings on Monday 
October 23rd. 

The list contains 2G Indian appeals of which 
7 come from Bengal and 4 each from Patna, 
'Itambav and Madras 

The lecord of business to date has been a c 
follows : — Before Lord Buckmaster, Losr 
Svluesen, Sir J. Edge, Sir L. Jenkins 
Monday, October 23rd 

Shtba Prashad Singh v. Rani Prayag Kumar 
Drhi and ors , (Bengal). 

The suit had been brought by the 
* Respondents*, widows of the deceased Rajah 
against the Appellant for possession of tlu 
dhana Raj. The suit was decided mainly h 
favour of the present Appellant by the Sub 
ordinate Judge. The Respondents intending 
to appeal against this decision, obtained (intei 
alia) an interim injunction restraining the De- 
fendant from .alienating or otherwise dealing 
with the property pending the final determina- 
tion of the suit. * * 

The present application to the Board Ivas 
to have that order varied. 
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Messrs. Upjohn , K. C., Dunne, K^G., 
JhGruftfver, K. 0. imd Kenwprthy Brown 
appeared for the Appellant. 

Sn Geo , Lowndes, K . G. and Messrs*. E, B. 
Koikes, B * Dube and T . Ameer Ah for the Re- 
spondents. 

The order was varied and the costs reserved. 

October 21st and Ociobei 25th. 

Before the same Board 

Bam Jagadamba Kuan v. Wazir Narain 
Singh (Patna). 

This was a suit relating to the succession to 
the Serampur Raj which was brought by the 
present Respondent's father alleging that 
female heirs were excluded. The Appellant 
< untested the suit and alleged that the Respon- # 
dent had become separated in interest fiom 
the rest of the family. 

Messrs. L DeGruyther , K. C , E B. 
Koikes and Palat foi the Appellant. 

Messrs. A M. Dunne 9 K. 0. and Kenworthy 
Brown foi the Respondent, 

C A. V 

October 2(>th and 27th 

Hamath Kuar v« Indar Bdhadur Singh 
tOudh). 

The Plaintiff-Appellant fcued to recover pro- 
pel tv under a sale deed executed by the Re- 
spondent m 1880. A question was raised ae^to 
the construction of the. sale deed and \ghethei 
what was sold was not merely a spes succes- 
sions. The meaning and application of secs 
2 and 22 of the Oudh Estates Act, 1869, and a 
question of limitation are also for determine, 
non 

Sir Geo. Lowndes *K C. and Mr. Dube for 
the Appellant. 

Messrs. DeGruyther, K. 0., J M Panhh 
■and S. C. Chaudhun for the Respondent. 

C, A. V. 

October 27th and 30th. 

Sadasiva Mudaliar v Md. Satt (Madras). 

Certain contracts had been entered into by 
the manager of a Hindu joint family and a 
question is raised as to Whether the contracts 

ere binding on a member who had not exe- 
cuted it. 

Messrs. 1 Glauson , K. C. and B. DuU for the 

Appellant. 

Messrs. DeGruytherpK. V. and Kenworthy 
Brown for the Respondent. 

C. X V. 


October 30th and 31st. 

Bhvjiran Prasad Singh v. Nathu Ram 
(ratna) was a suit on a mortgage bond 
executed by the “ hart a ” of a joint Hindu 
tarmh and raised the question whether the 
debt was contacted for legal necessity, 

Mcssis D( Gnujthvr, K. C . and Dube tor the 
Appellant 

Mi J A U(nj tor the Llesporulenf . 

C. A. V. 

iwo f ouils wok* sitting to hear Indian ap- 
peals dining the last lew (lay g of the month and 
flic lolloumg judges computed the second 
Cr 111 1 

Lords Atkinson, Simnpr, Carson, Rar- 
jWooh and Mr. Amitr Ali 


JltbutoB, . 

Tin Cot nr ITi:s Act and Suits Vali atiun 
Aci. By M A Basu Eastern Law Hi 4 W , 
Lou Publishers , Collcgt Square. N Calcutta. 

m2 

This is a handy commentary on the Court 
Pees Ad, with the amendments thereto passed 
up to date !>> the ttentrnl and the Local Legis- 
latuiei. and on the Suits Valuation Act. The 
autlioi who toi some time past has been Re- 
poitei oi Couit-fee Stamps to the Calcutta High 
Court has fully availed himself of the experi- 
ence he has’gathered in Ins official capacity in 
pi opai mg lus notes, with the result that his 
comment jnes a»e not mere collections of case- 
notes ai anged m the form of a digest but* are 
a searching anahsis of the law hud down in 
those cases and show a co-ordination and logi- 
cal (IiMxisition not usually found in tha general 
run oi annotated editions of statutes. We are 
pleased to note, in particular, the large amount 
of space devoted to the subject of valuation of 
suits and appeals for the purpose of determin- 
ing the amount of Couit-fees ( vide notes on 
1 Valuation under sec 7 for suits and under Art. 
1, Sell I /tor appeals) Much difficulty is 
experienced m practice in distinguishing euits 
merelv for declaration and suits for declaration 
in which consequential relief is prayed for: 
the notes to sec 7 fiv) (c) and Sell. IT, Art. 17 
(hi) of the Court Fees Act will undoubtedly be 
of great assistance in solving them. The notes 
to sec 7 (rx) which concern Court-fees payable 
in mortgage suits and appeals arising there- 
from are also deserving of special mention. The 
author does not fail to note the important con- 

15 
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sequences which have followed from some not 
well-expressed amendments of the law made 
m a more or less haphazard fashion and some- 
times without advertence to their remoter 
effects, eg., those consequential on the 
amendment of the Civil Procedure Code which 
does not now permit mesne profits to be 
assessed in execution proceedings (vide notes to 
sec 11 of the Court Pees Act) and of Sch. II, 
Art 11 (vide notes under the heading “ Rejec- 
uon of Plaint 5 ’ at p 203). The Appendices 
leproduce the recent provincial amendments, 
which it may be observed affect only the 
amount of Court-fees but leave the principles 
ot the Act untouched, and the rules framed by 
the executive authorities and the High Courts 
under the Act, including the rules relating to 
process-fees. Altogether it is a most helpful 
commentary on a complicated enactment made 
still more so- by piece-meal amendments 
The get up of the book is praiseworthy. 


Testamentary Succession and Adminis- 
tration of Estates in India. Being the 
Fourth Edition oj Henderson s Law of Suc- 
cession, and ihe Second Edition edited by 
Alexander Kinney . Thacker Spink & 'Co , 
Calcutta* and Simla. 1922. Price Rs . 32. 

Mr Kinney, by reason o'f his official position 
as Administrator-General and Official Tiustee 
of Bengal, has had unequalled opportunities ot 
specialising on the subject of this treatise 
The subject has been growing not merely, as 
is usual with all legal subjects, by the accumula- 
tion of judicial decisions (Mr. Kinney notes 
that in the present edition he lias added refer- 
ences to as many as 800 Indian and 1100 
English cases), but also by changes in legisla- 
tion which unavoidably perhaps have taken a 
more or less eccentric turn. The Editor has 
thought it advisable, and we agree with him, 
to embody the changes effected by the repeal- 
ing ahd the amending AcIb in the body of the 
principal statute instead of printing them 
separately in extenso. He has also to 
our mind been fully justified in excluding from 
this edition the Succession Certificate Ant and 
the Administrator-General and Official Trustees 
Act. To include the whole of the statutory 
law of succession in one volume has come to 
be a practical impossibility, and we shall not 
be surprised to find this fissiparous tendency 
manifesting itself in future editions fcy tlje 
casting out of a number of other statute! and 
eto^tmente. The volume— and for tpe ho 
Mime attaches to the present editable p&lp- 
liiply getting unwieldy. 

fr ' 1 
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In the present edition the principal subjec 
for treatment is the Indian Succession Ac 
amended to date. Then follow (I) The Parse< 
Succession Act of 1865, (2) The Oudh Estalei 
Act of 1869 including Lord Canning’s Pro 
clamation and the Amending Act of 1885, (3 
The Hindu Wills Act of 1870, (4) The Hindu 
Disposition of Property Act of 1916, (5) The 
Native Christians Act of 1901, (C) The LegaJ 
Representatives Act of 1885, (7) The Fatal 
Accidents Act of 1855, (8) The Caste Disability 
Removal Act of 1850, (9) The Malabar WillV 
Act of 1898, (10) The (Bombay) Hindu Belief 
Act of 1886, (10) Succession Property Protec- 
tion Act of 1841 and (11) The t Regimental 
Debts Act of 1893 r and the Regulations there- 
( under. 

The present edition, we are told, has been 
in the course of preparation for five years. It 
is no* doubt for this reason that we miss the 
decisions reported towards the latter part ol 
tins period Mr. Kinney might have met the 
situation, as most authors similarly circum- 
stanced do, by providing a supplement of re- 
cently decided cases noted under the lespective 
sections We do not also quite approve of the 
grouping of cases bearing on any particular 
point according to the reports in which they 
appeared — the method which the editor has 
followed m adding ^o the notes of some of the 
sections, where the cases to be added have 
been numerous, as for instance, sec 234 of the 
Huece$9ion Act This arrangement besides 
being unscientific does not fit in with the 
character of the late Mr Henderson’s notes. 
Mr Kinney reiterates in this edition the critt- 
• cipms which he published in the previous edi- 
tion on various provisions of the Act, The 
law, with leference 4s well to its general 
structure as to details, and particularly in 
view of its t piece-meal extension at different 
times to communities other than those for 
whom it was originally intended and the 
manner in which amendments to various pro- 
visions of tjie statutes have been introduced, 
is in a most unsatisfactory condition. But 
there does not appear to be any immediate 
prospect of a fundamental change* The 
changes contemplated for fiscal purposes will 
not go far enough and will on the other hand 
not be an unmixed blessing. But this edition 
of the work and other works of Mr, Kinney^ 
on related* subjects will furnish ready materia 1 
for undertaking o fundamental recasting of 
the law, should any isuph be in contempjatiou 
The present edition is welcome from the pnint 
of view of practitioners as well as legislators, 
f U . 
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^hitll make a mport to the. Local Government 
" • aflei giving such person an oppor- 

t amt of showing cause why an order * * * * . 
should not bo made, may, if satisfied that such 
person js liable to be dealt with under the pro- 
visions of <ho 'uih-section, direct him to leave 
the I Residency of Bengal ; and the order . , * . 
shall be final. 


The Goondas Bill* 

The Goondas Bill, which wan introduced into 
■* lie Bengal ^legislative Council on the 28th 
ultimo, seeks to invest the Government with 
very wide jxwers foi the purpose of enabling 
them to deal effectively with the Goonda 
menace in Calcutta and its suburbs. That the 
menace from these apaches of the East is a 
real one* and on the increase has to be ad- 
mitted. During the last two years and more, 
these rogues and desperados have rendered 
life and property in the northern Bection of 
the town, particularly in Burra Bazar, abso- 
lutely insecure and by their threats and 
molestations have reduced to silence their 
neighbours who are w Y ell-acquainted with their 
activities. The result has been that the 
Police have experienced considerable diffi 2 
culty in tracking them down. The rules of 
piocedure and evidence which are meant to 
secure the acquittal of the innocent and- con- 
viction of the guilty have served them as a 
cover for protection. 


Tin Bill as it stands frankly dispenses with 
Ml judicial ionns and inquiries and leaves the 
fate <>t ivory non-Bengalee m Calcutta in the 
hands of the Government We h%ve always 
piddled against assumption by Government 
ol powoiB of a judicial character the exercise 
of which might affect the rights and liberties 
of the subject , and we should have raised our 
voice ol protest qi ting instance but for the 
fact that the present measure is backed by a 
consult 1 ! able body of public opinion* The 
citizens of Calcutta are prepared to submit to 
a, possible encroachment on their personal 
libei tv if that is the price they have to pay to 
bo rid of the goondas. On this the Govern- 
ment may pistly congratulate themselves. We 
Bust that, the confidence which is being re- 
posed in them will not be found to have been 
misplaced and we look to the good sense and 
o\ pen once of the Commissioner of Police ’ and 
the ugilariee and independence of our repre- 
Rentatnes in the Council to see that these 
rxtraoi dinary powers arc not abused, . 


Cl. 3 (1) provides as follows; — Wheneyer # 
it shall appear to the Commissioner of Police 
that any person — (a) is a goonda or a member 
of a gang or body of goondas , ( b ) is not a Ben- 
galee by birth, and (<?)• is residing within or 
habitually visiting or frequenting the town of 
Calcutta and that such person oi t that such 
gang' or body is committing or has committed 
or la about to commit— (>) a non-baikhle 
offeree, or (ii) the office af criminal intimi- 
dation or (Hi) m oflenoe involving a breach of 
th# pefcce, the Commksiofcer ol Polfee 


v Thi* Bill has boon refeiml to a Select Com- 
1 mitteo make the following suggestions 
for their consideration. (1)> The Act being 
of nn experimental character should be til 
operation for a limited period. (2) It should 
be applied t-o Howrah. (3) Some provision 
should be made m the Act for dealing with the 
Bengalee goondas . We do not suggest their 
deportation. The Government maybe autho- 
rised to demand securities from thoth# (4) ^be 
order of deportation should specify the filings 
of fact on which it is based* {§), Determine- 
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tion of questions of nationality should not be hjf t 
to the Government or the Police. An appeal 
should therefore lie from the order of deporta- 
tion to the High Court on the ground that the 
deportee is a Bengalee , The Bill as it is 
framed does not give such right which should 
be expressly provided for. 


FORUM OF A SUIT FOR MESNE 
PROFITS. 

Suits for declaration of title to and posses- 
sion of land coupled with a prayer for mesne 
piofits are of frequent occurrence m this pro- 
vince, While the old Civil Procedure Code was 
in force, the successful Plaintiffs in such suits 
\vould have their mesne profits assessed m the 
execution stage. Under the present Civil 
Procedure Code mesne profits are to be deter- 
mined in the course of the suit after the pass- 
ing of the preliminary decree, if the Plaintiffs 
want to prosecute their claim for mesne profits. 
In such suits mesne profits both for the period 
before the institution of the suit as well as for 
the period till the date of recovery of possession 
can be claimed. The Plaintiff who institutes 
such a suit in a Court of Munsif, whose pecu- 
niary jurisdiction to try a* suit is limited, feels 
considerable difficulty as regards the selection 
of the Court in which his petition for assess- 
ment of mesne profits is to be presented. The 
decisions of the Calcutta High Gourt on this 
point are not uniform and are causing great 
difficulties to the litigant public. 

It is proposed to examine the decisions on 
the point indicated above. In the case of 
Iiameswar Mahton and others v. Ddu Mahton , 
I. L. R. 21 Cal, 650, the Plaintiffs got a decree 
for recovery of possession and mesne profits in 
a Munsif s Court. The land was valued in ihe 
plaint at Rs. 950 and mesne profits from the 
date of suit till the date of recovery of posses- 
sion were claimed. On the date of the filing 
of the suit, the pecuniary jurisdiction of the 
Munsif was Rs 1,000, but at the .date of the 
decree his jurisdiction was raised to Rs. 2,000 
No fixed amount of mesne profits was estimated 
in the plaint, but the prayer in the plaint was 
that the amount might be determined at the 
time of the execution of the decree. Hi the 
execution stage, the Plaintiffs prayed for the 
ascertainment of mesne profits and r e^fe&ated 
them in their petition roughly at its. 

Defendants objected that ’the Court had 
to assess mesne profits at mim 
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exceeding Rs. 50, the pecuniary jurisdiction o 
the Court being limited to Rs. 1,000 only, am 
the value of the claim in the plaint bem< 
Rs, 960. The lower Courts upheld the objec- 
tion of the Defendant! but the High Court re- 
jected the contention and held that the Munsif 
had jurisdiction to decree the claim of the 
Plaintiffs, though it exceeded hit pecuniary 
jurisdiction. The learned Judges, (those and 
Rampim, JJ., who delivered the judgment, 
considered that the provisions of sec. 212 of the 
Civil Procedure Code (which corresponds to 
Or. 21 A, r. 12 of the present Civil Procedure 
Code) authorise the Court to investigate as to 
the amount of mesne profits pendfnte lite for 
which there was np cause of action at the date 
of the filing of the suit. The learned Judges 
observed : — " We do not think that in such a 
case, the Court which has to determine the 
amoufit of mesne profits should be guided in 
the matter of jurisdiction by the amount 
which may be approximately claimed by the 
decree-holder in his application, or which mav 
be determined on investigation The amount 
of mesne profits would depend upon the length 
of time during which the Defendant, notwith- 
standing the decree, may choose to keep the 
Plaintiff out* of possession. It may happen 
that the Defendant delivers up possession 
shortly after the decree, and in that event the 
amount recoverable by the Plaintiff would be 
snfcall and might fall within the pecuniar) 
jurisdiction of the Court, while if the Defend- 
ant does not so deliver up possession the 
amount mav be much larger and exceed (the 
value o? the suit being added to it) the 
qupsdiction of ihe Court In most cases the 
Court would not be in a position to say whether 
it has jurisdiction or not*tmtil the enquiry into 
the amount of mesne profits has been com- 
pleted, and it is not probable that the Legis- 
lature should* have intended, after all the en- 
quiry has been made, the Court should be de- 
prived of jurisdiction, or should not be per- 
mitted to oyder payment of a larger amount 
than what, added to the value of the suit, 
would fall within its pecuniary jurisdiction, 
and that the Plaintiff should either be driven 
to another Court for the recovery of, the 
amount exceeding the sum awarded # .by 
the Court executing the order, or should 
have no remedy at all in that mpeoi’ 1 
In this case the learned Judges did not decide 
whether if the amount df memo profit^ chim- 
ed for the period bdom the mstitottoil ifche 
suit^>dd#J to the valtie of the land, «e#ee#ed 
. 18 



the pecuniary jurisdiction of the Court, the 
Court would still have jurisdiction over the 
suit. # 

The above case was considered in the case 
of Bhupendra Kumar Ghakramrtty v. Puma 
Chandra Bose, 18 C. L. J. p. 132 :s. c, 15 
C B W. N. p. 506. In this case the Plaintiff 
in his plaint claimed mesne profits not only 
for the period antecedent to the suit, but also for 
the period pendente lite. The original suit 
was fought up to the High Court. When the 
Plaintiff prayed for ascertainment of mesne pro- 
fits in the execution stage, he laid his claim 
at a very large amount, far exceeding the pecu- 
niary jurisdiction of the Munsif. Mookerjce, 
,J., dissented from the rule of law laid down 
m the aforesaid case, but ‘defended the deci- 
sion on the ground that the Munsif, although 
tie had not power to pass a decree for an 
amount exceeding Rs. 1,000 at the date’of the 
institution of the suit, was invested with such 
powei at the date of the decree, as his pecu- 
niary jurisdiction wae raised to Rs. 2,000. On 
a consideration of the secs. 18, 19, 21 of the 
Bengal Civil Courts. Act, the learned Judge 
ooneludcd that it is the policy of the Legisla- 
tor that suits up to the value of Rs. 1,000 or 
in certain circumstances Rs. 2, #00 should be 
tried by a Munsif and that suite of higher 
value should be tried by it Subordinate Judge. 
As regards the claims for mesne profits^ for the 
period antecedent to the suit and for the period 
pendente hte t the learned Judge adopted differ- 
ent principles. The learned Judge eaid 
“The mesne profits antecedent to the suit 
have accrued before the commencement of the 
•suit and although the amount may not b$ 
stated with absolute certainty, the amount ban 
be stated with sonfe approach to approxima- 
tion. When therefore a Plaintiff institutes 
his suit for possession and mesne profits* ante- 
cedent to the suit in a Court of limited pecu- 
niary jurisdiction, he may be rightly deemed to 
have limited his claim to the maximuni 
amount for which that Court can entertain *a 
writ. In fact, in such a case if the Plaintiff 
subsequently puts forward a claim in excess of 
the jurisdiction of the Court, he may justly be 
requkeef to remit the excess, because he has 
with his eyes open brought bis suit deliberate- 
iy in a Court of limited pecuniary jurisdiction. 0 
tt should be observed that in the view which 
the learned Judge took, he dissented from the 
principle of law, enu*seia$ed in the cage of 
^udetrshmt Das v. Rum Pro$ad,l. L, R. 83 
1A11 pv 97 and followed his own deciskm 

i * # i f 1 
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case of Golap Singh v. Jndra Kumar Hanm. 9 
C, L. ,F. 367 : s. c. 13 C. W. N. 493. 

Dhirendra Nath Rov* 

(To be continued.) 

LONDON NOTES, 

(From our Correspondent.) * 

To the gi eater convenience of Counsel and 
Reporters, only one Board is now sitting for 
the hearing of Indian Appeals. The two 
Boards winch sat at the beginning of the 
month have cleared off a number of cases in 
the list and have no doubt contributed to the 
more expeditious despatch of business; never- 
theless (in the humble opinion of your corres- 
pondent) the disadvantages are greater than 
the advantages. The following Judges have 
being sitting. Lords Buckm aster, PHXhbr- 
more, Sumner, Atkinson, Carson, ParmOor, 
Salvksen, Sir John Edge* Sir Lawrence 
Jenkins and Mr. Ameer Ali, 

(hi November 2nd, special leave to appeal 
was gi anted m a case iiom Bengal, Dhanna 
Mai v Motmgar . 

The further hearing was continued on 
November 2nd and 3rd of Sahdeo Narain Deo 
v. Kusum Kumari , an appeal from Patna m 
which a claim is advanced to the Lachmipur 
Raj, involving the question whether adoption 
is permitted among the Gadidars in the fearei 
Chowrasi Gadis of which the 4 Laehmipur » 
Estate is one The Gadidarg claim to be 
Siuajbansi Rajputs but the Plaint iff- Appellant 
alleges that they are of Bhuiya extraction and 
have onlv partially assimilated Hindu law. 
The Board have taken time for consideration. 

Messrs L. DcGruyther , K. A . M. 

Dunne, K C. and B. Dube for the Appellants. 

Sir Geo. Lowndes , K. C . and Messrs . Ken - 
worth (j Brown and 6\ Douglas McNair for the 
Respondents. 

Subranufnian v, Lutchman , an appal from 
Lower Burma was further argued in November 
2nd, 3rd and 5th. The points at issue are in 
regard to the validity of certain equitable mort- 
gages. 

The Appellants were represented by Messrs, 
Arthur Powell , K. C., Kenelm Pready and B* 
Dube , ; 

The Respondents, by Messrs^ [A , M. Du nne, 
K, C. and Kenworthy Brown . . 
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Another appeal raising the question whether 
a mortgage suit was maintainable came fr^m 
tlie Punjab. Kishan Naram v. Pala Mai. 

On November 6th and 7th, one Board heaul 
uigunients m the appeal from Bombay, Secre- 
tary of State for India v. Laxmibai . The ques- 
tion m issue is whether Government are en- 
titled to resume an estate held under a Saran- 
jam grant 

Sir G. Lowndes , K. C. and Mr, Renworthy 
Li own tor the Appellants. 

Messrs. DeGruythcr , K. G. and Parikh for 
the Respondents. 


The other Board presided over by Loud 
Atkinson heard arguments in Hurnandrai 
Fulchand v. Pragdhas Budsni (Bombay). 
This was a suit for breach of contract to deli- 
ver dhuties. The defence alleges that' the 
action of the Government necessitated by the 
Avar had prevented the mills from supplying 
the goods to the buyer. 

Messrs. Upjohn , K. C., E. B. Ptaikes and 
S C. Ohaudhun for the Appellants. 

Messrs. Mackinnoh , K. C. and Porter for 
the Respondents. 

On November 7th Avatf heard llarichand 
Mancharam v, Govmd Luxman Gokhale (Bom- 
bay) This was a suit for specific performance 
of a contract for the sale of land The De- 
fendant contended that the alleged contract 
was not a completed contract but merely preli- 
minary negotiations 

Messrs Upjohn , K. C , DeGruythcr , K G , 
Ilolman Gregory , K. G\, E. B. Raikes and 
Parikh for the Appellant. 

Messrs. Gkuson , K. G , Tomlin, K. C. and 
Gibson forlhe Respondent. 

G, D M. 

15-11-22. 

ilotes of Cases* 

CALCUTTA HIGH COURT. 

fUoent decisions not yet reported 
(The tjapoftottt case* to bo fully reported hereafter. 1 

CftlMINAti RimaiONAfj JURISDICTION. Befoie 

B. B. Ghosb and Ohotznbr, J J. Crimi- 
nal Revision No. 468 of 1922. ARAN 
SARDAR and others, 1st Party, Peti- 
tioners t?. HARASUNDAR MAJUMDAR 
and others, 2nd Party, Opposite jRaHy, 
Tlie 3rd August 1922 f * ' 

^Criminal Procedure Code (4 ct V' of 1908), 


see . 145 — Previous order under sec. 145 — Fresh 
proceeding under sec. 145 m respect of the 
same kind and parties, tf valid . 

The facte material to this report are as fol- 
lows .‘-—There was a proceeding under sec. 145, 
Cr 1\ C\, in respect of certain lands between 
the 1st party and persons now represented by 
the 2nd party which resulted in an order being 
made in fa\our of the 1st party on the 29th 
August 1919. The principal person of the 
2nd party then was one N. N Roy. The 
interest of N N. Roy passed to one Hara* nu- 
ll ar Majumdai and he was now the principal 
person among the 2nd party. Harasundai 
having attempted to disturb the possession oi 
i he 1st party, the* Subdivisional Magistrate oi 
, Manikgunge made an order in iespect of the 
identical lands which were the subject-matter 
of the previous sec. 145 proceeding on the 
JBth May 1922, the material portion of winch 
Avas as follows : — 

. . . The lands at present in dispule 
foim part of the lands adjudged under the sec 
1 15 proceeding, but there is evidence ot a 
bond fide dispute as to actual possession doaa 
Therefore as I consider a breach of the peace 
to be imminent 1 hereby attach the whole ot 
the lands included m sfieet No. 1 Purulut 
under sec. 145, cl. 14) of the Criminal Proce- 
dure Code. Draw up new proceedings under 
sec. 145. Parties to adduce evidence as tv) 
possession on the 6th June 1922.* ' 

The Get party thereupon obtained the pre- 
sent rule foi quashing the sec. 145 pro- 
ceedings : 

Held — That the identity of the lands and 
Ihe parties being established it was clearly the 
duty of the Magistrate *io maintain the 1st 
paity in possession under the previous order 
under sec. 145, Cr. P. C. and not to start 
Jresh proceedings under that section. 

The order of the Magistrate, dated the 18th 
May 1922, instituting fresh proceeding under 
sec 145, Cr. P. C., was set aside. 

1 Babus Mafimatha Nath Mukerji and Hmlal 
Sanyal for the Petitioners. 

Babus Dasarathi Sanyal and Debendra 
Naram Bkattacharja for the Opposite^Party. 

H. C. 8, Rule made absolute . 
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Separation of Judicial and Executive Func= 
tions. 

We welcome the ‘ Keport of the Committee 
on the Separation of Judicial and Executive 
Functions * as the first step towards the 
termination of a controversy which goes so far 
back as 1853 or even earlier. Since then, for 
all these long yeai%, Indian publicists have 
been protesting against tlje continuance of a 
system which sanctions the combination of 
judicial and executive functions in one and the 
same person, but to no effect. It is one # of 
the unique features of British administration 
of justice in this country— which has no parallel 
either in England or the Colonies or on the 
Continent of Europe — that next to the District 
and Sessions Judge, the chief judicial offieer* 
m the District is the^gerson who is responsible 
to the Government for the preservation of its 
law and order, me., the District Magistrate and 
Collector, who not only tries criminal cases blit 
also hears appeals from his subordinates and 
inspects and supervises the work of the Criminal 
Courts. Needless to say that the people have 
tolerated this overlapping of functions for the < 
obvious reason that they have had no share in 
the making of the laws which govern them. 
Now that the Montague-Chelmsford scheme 
baa imparted a measure of real legislative 

a r to the people, we confidently look for- 
to the disappearance of this anachronism, 

The Committee have not discussed nor 

9BL& 

lions. 



Would 


4 

have beeh befbhd m 



scope of their reference inasmuch ae they, were 
appointed only to elaborate a scheme for carry- 
ing out the separation Assuming that such 
separation was desirable, the Committee have 
formulated a practical working scheme for 
gning effect to it. It should be noted how- 
ever that in framing their scheme, they have 
unanimously accepted the principle that the 
separation should be as complete aa possible, 
subject to the proviso that.it should disturb 
existing conditions as little as possible. 

In older to cairy out the separation of func- 
tions, the Committee have made the following 
recommendations : — 

(a) The District and Sessions Judge, and not 
the Distiict Officer^ should hear appeals from 
Magistiates with second and third class powers 

( b ) The inspection and supervision of Crimi- 
nal Courts should be made not by the District 
Officer, hut by the District and Sessions Judge. 

(c) The present staff of subordinate magis- 
tracy should bo divided into two branches, and 
one should be employed in purely judicial 
work and the other m purely executive and ad- 
ministrative work. 

(d) Recruitment for the Bengal and Subordi- 

nate Civil Services should be made direct to 
the judicial branch and direct to the executive 
branch, no change from one to the other being 
permitted p # , 

(e) As regards members of the Indian Civil 
Service, their selection of judicial or executive 
branch should be finally made at the expiration 
of six years* service. 

(/) With regard to the powers which this 
District Magistrate and his subordinates axe** 
cise under the preventive sections of the 
. Criminal Procedure Code (Chs. VDDl to SLtI),, 
the Committee have recommended - that the 
initiation of proceedings should be left in their 
hands but that the beering should be befa%« 
‘ indese^i 
will he «3*a to’tbe 

subordinates to pass orders as we 
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\g) Appeals under sec. 406 of the Criminal 
Procedure Code should be heard by the Dis- 
trict and Sessions Judge. 

U K 

In our opinion, these recommendations, if 
faithfully carried out. will go a long way in 
removing the evils of the present system. The 
separation of functions will he by no means 
complete as the Committee themselves have 
had to admit. But it will be a good beginning 
and wc trust our countrymen w ill accept- these 
changes as an earnest of further and more far- 
leaching’ ones In estimating the cost which 
these changes will entail on the administration, 
the Committee have found that a non-recurring 
Expenditure of Its 1,53,000 and a recurring 
expenditure of Tls 4,48,050 will be necessary 
These are indeed large sums, having regard 
to the present depleted condition of the provin- 
cial finance. But we hope that our country - 
men will not be deterred by the fear of cost 
from following* up these recommendations of 
the Committee and pressing their lawful claim 
Should they fail to take advantage of them at 
the present moment, they may have to wait fot 
years before they get another chance In 
practical working, we expect, that it will be 
found that the lecommendations may be 
carried out much more economically than nov 
anticipated 


FORUM OF A SUIT FOR ME8NE 
PROFITS 

(Continued from p xix ) 

As regards the claims for mesne profits pen- 
dente htr , the learned Judge observed * — “ As 
regards the latter there is no cause of action 
at the time of the commencement of the suit, 
and it is only by means of statutory provisions 
framed with the obvious purpose of shortening 
litigation that they can be awarded in the suit 
even though they accrued subsequent to the 
institution of the suit.” The learned Judges 
fuither observed: — “The rule laid down in 
Ramcshar v. Dtlu cannot possibly be extended 
to the case before us for two weighty and ob- f 
vious reasons, viz., 1st, that the value of the 
claim of the mesne profits pendente Jite which 
the decree-holder now invites the Court to 
investigate is much m excess of the value of 
a suit which a Munsif is generally competent or 
may be specially authorised to try ; and 
secondly, that if the Munsif investigated the 
claim, there would be insuperable difficulty as 
to the forum of appeal, which could hot be 
either the Court of the District Judge, 1 who 


can hear appeals only in suits of which th« 
value does not exceed Rs. 5,000 or this Cour 
because the Legislature never contemplate! 
an appeal direct from the decision of a Munsi 
to the High Court ” In this case the Plain 
tiffs in the course of the bearing of the appea 
before the High Court , gave up the claim foi 
mesne profits antecedent to the suit and the 
High Court directed the return of the plaint 
in so far as it embodied a prayer for assessment 
of mesne profits pendente hte for the presen- 
tation to the Court of the Subordinate Judge. 
It should be observed that m this case the High 
Court adopted rather an unusual course m 
thus returning the plaint. From the judg- 
ment it does not appear what the'High Courl 
would have done*, if the Plaintiff had not 
chosen to give up the claim for mesne profits 
for the period antecedent to the suit. It is 
also difficult to conceive what the High Courl 
would have done, if the claim for mesne pro- 
fits pendente hte alone did not exceed the 
pecuniary jurisdiction of the Munsif. This 
case again came to the High Court in a sub- 
sequent stage Mr. Justice Mookerjee who 
delivered the judgment in the case, Bhupen- 
dra Kumar Chakra tartty v Puma Chandra 
Bose , 24 Indian Cases, p 232, observed that 
if in the previous stage the Plaintiff had not 
offered to take babk the plaint, his petition 
for assessment of mesne profits would have 
bqen liable to dismissal, as it was not within 
the competence of the Munsif to entertain a 
claim Tor mesne profits m excess of the limits 
of his pecuniary jurisdiction. 

The case of Bhupendra Chakravartty v 
Puma Biswas , 13 C. L. J 132, was followed in 
file case of Hnamatx Dashya v. Annada Prosad 
Ghose , 32 Indian Cases* 788. In this case a 
Munsif whose pecuniary jurisdiction was limit- 
ed fo Rs. 2,000, decreed a suit for recovery 
of possession of an immovable property with 
mesne profits The value of the suit with 
mesne profits claimed up to the date of the 
institution amounted to a gross valuation ol 
Rs. 1,200, but the mesne profits pendente litc 
and thereafter up to the delivery of possession 
exceeded his pecuniary jurisdiction. In this 
case the High Court , directed that the petition 
for assessment of mesne profits so far as it 
concerns the period antecedent to the filing 
of the suit would remain in the Court of the 
Munsif, while the plaint or application for the 
mesne profits subsequent to ,tne filing of the 

S Taint, would be returned for presentation in 
be Court of the Sub- Judge, It i$ difficult to 
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conceive how the same plaint would be re- 
tained in the file of the Munsif and at the 
same time returned for being filed in another 
(Wrfc. It may be observed that the learned 
Judges appear to have overlooked that in 
Rhupendra Kumar Chakravartty's case, the 
Plaintiffs abandoned the claim for mesne 
profits and thus enabled the High Court to re- 
turn the plaint for mesne profits pendente Me. 
In the case of Baikantha Nath Kundu v Malta- 
t$nda Bpral „ 24 C. W. N. 342, the Munsif 
following the case of Rhupendra Kumar 
Ghakravartty in a case of similar nature re- 
turned the entire plaint containing the prayers 
for assessment of the mesne profits antecedent 
to 1 the suitlmd pendente lite, but the question 
how the Court of the Subordinate Judge can 
\m invited to deal with the enquiry as to 
mesne profits antecedent to the suit was not 
raised .• 

Two other decisions on the point require to 
im noticed. In Jamiruddin Mollah v. Aswini 
Kumar Dutt, 14 Indian Oases, p 34, the Munsif 
j>msed a decree for mesne profits exceeding 
the limits of his pecuniary jurisdiction and the 
Defendant appealed to the High Court and 
raised the question. Jenkins, C J., disposed 
of the matter thuq.— 7 " It is *>ot suggested 
that the Munsif has no jurisdiction if regard 
be had to the value of the suit at the time of 
its institution, that is to say, if legard be had 
to the value of the property in suit and of the 
mesne profits that had then accrued due, but 
it is said that subsequent mesne profits have 
so swelled the value of the suit that the Munsif 
had no jurisdiction. Our attention has been 
called to certain cases which give some colour 
of support to the contention that by reason of 
subsequent events a^ase may pass beyond the 
jurisdiction of the Court in which it was pro- 
perly instituted. Those cases are not direct 
authorities on the point now before us ; and it 
is enough for us to say that the objection is 
taken at too late a stage, inasmuch as it is 
urged before us for the first time in this ap- 
peal from appellate order.” • • 

In the case, Pancharam Tikadar v Kim 
Haidar, X . L. R. 40 Cal., p. 56, a Munsif 
whose pecuniary jurisdiction was limited to 
Tts. 1,000 passed a decree for mesne profits for 
about Rs, 1,600 in the execution stage and 
the Defendant's objection on the ground of 
want of jurisdiction was disallowed by both 
the .Courts below. In fh§ High Court that 
objection was again raised, but the leanled 
Judges rejected the contention and .followed 


the case of Rameshar Maton v. DUu Maton, 
n\ ^ a&d declined to follow the case of 
Rhupendra Chakravartty . The High Court 
m this case attempted to distinguish Bhupen- 
dra Chakiavartty's case on the ground that in 
the case before them the decree for mesne 
profits did not exceed Rs. 5,000 and also on 
the ground that in the earlier case thp objec- 
tion was iamed immediately after the applica- 
tion ioi mesne profits was filed but m the case 
befoie them the objection was raised after the 
award of the Commissioner. 

Dhirendra Nath Roy. 

{To be continued ) 

£Uduq)*' 

Ghosh's Diaries for 1923 Compiled by 
J N Ghosh M. C Parka r d Sons, Lav' 
Rook Sellers and Publishers t V0J2A, Harrison 
Road, Calcutta. 

* Wo have received se\eral specimens of these 
well-known annuals. The first , the Lawyer* 
Diary foi 1923, contains a large repel - 
tory oi miscellaneous information, of which 
not the least note-worthy are the two 
hunched years’ calendar, rates of income and 
su pel -tax, tables of wages, interest, 'weights 
and measures, et<*., scales of pleaders' fees, 
registration tees, court-fees, process fees, 
stani]) duties, jienods of limitation for suits, 
etc., tables of important statutes, a brief 
digest of recent cases, street and official 
direct ones, A, number of legal forms, pages foi 
keeping notes and accounts and various items 
ot inhumation relating to postal charges, the 
railway and the Calcutta Municipality. It is 
handv, well-got up and is priced Re. 1-4 
The Kohinoor Diaiy is a superior edition of 
the same, being flapped , and is priced Re. 1-6 
A lull page pocket diary with flap containing 
much of the above information and priced 
Re 1 is suited for general use A smaller ' 
two dins a page jacket diary with rounded 
edges is also for general use, quite handy ami 
attractively got up. It is offered at 8 as 
which is life price also of the one day a page 
gern diary, a real gem of a diary. The 
reputation which these diaries have already 
acquuod will be fully maintained by the pub- 
lications now under notice. 

The Transfer of Property Act. By Atul 
Krishna Roy , B.A., R.L. Third Edition. 
Calcutta: M. . C. Sarkar A Sow* 

Harrison Road, 1922, 
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We welcome this new edition of Mr. Roy s printing the schedules witft the amendment 
handy and popular annotation of the Transfer embodied therein. This (Jertainly mak& 
of Property Act. The case-notes have been for convenience of reference* The amend 
brought up to date. In the Appendix inenfca in the sections are shown for these pro 
of related statutory provisions, to those vinces in the bodies of the sections. Th< 
in the previous edition have been added Bihar and Orissa Amending Act is prints 
the J lengal Settled Estates Act, the Hindu separately. The rules and other matters of t?>< 
Disposition of Pioperty Act and the Trans- same kind are given, as m the first edition 
ter of Property Validating Act , XXVI of This edition, we are confident, will bear tbr 
1917 We miss the provincial amendments test of use satisfactorily. 


of the Stamp Act We also flunk that the 
(‘fleet of the Hindu Disposition of Property Act 
should have been discussed in the notes to 
secs 13, 14, 15, 10 and *20 of the Transfer of 
Pioperty Act The got up of the book is 

commendable 

THK IjKUAL PlHOTITlONFRS ACT Blf 
Kslutish Chandra Chukraburty Sruritibhusan 
\l 1 , Ji L V C. Sark (ir d Sons, 90/24 
Ifarnunt lload f Calcutta 1922 

We have nothing but. praise for the man- 
ner m which the Act has been anno- 
tated m the little book under notice 
The notes die brief blit well thought out, whidi 
w w hat case-notes winch aio not mere digests 
of cases ought to be They aie brought up to 
date by means of an addenda of cases decided 
during the preparation of the book The rules 
1 rained under the Act are given in an appen- 
dix This compact and well-got up little book 
should satisfy the Requirements of busy practi- 
1 toners 

Tim Indian Court Fees Act, VTT of 1870, 
and the Suits Valuation Act, VII of 1887 
By Jahnabi Che ran Bhaumtk , B L. Second 
Edition ill, C Sarkar & Sons , 9Q/2A , 

Harrison Road , Calcutta 

Wc had occasion recently to notice in these 
columns the first edition of this book The 
present edition has apparently been called for 
by the advent of various Provincial Statutes 
amending the Act The amendments, as we 
have said elsewhere, do not indeed touch the 
principle of the statute : they jnerelv alter 
the scale of fees But to practitioners 
and then* client* the amendments a m all-im- 
portant Mr Bhaumik’s notes are well- 
arranged, and having been brought up to date, 
both m the matter of case-notes and amending 
statutes, the edition should prove useful to 
legal practitioners. We notice that the 
changes effected m the table of fees in the 
sohednles by the provincial enactments are 
shown for the three major province! by re- 


of <£**£ 3 , 

CALCUTTA HIGH COURT, 

R n cent decisions not jet reported 

(The important caeca to be fully reported hereafter.) 

Ci\ il Appellate Jubihdiction. Befuie 

Mookerjee and Chotznkr, JJ. F. A 
No 79 of 1922 KAUHUNATIi 

S'ARMA DOHA I, Appellant v ,JI BAX 
CHANDRA SARMA, Respondent. TTio 
7th July J922. 

Election of Temple Trustees — Right to vutf 
irluthcr dependent on entry in the voter's list 
— Provision of the English Ballot Act , whether 
apphiable in this country. 

The Appellant and the Respondent woie 
rival caiulidaVs for election as doloi or head 
piiest of the Majihab Temple situate at 
Il.ija m the DiiStnct of Kamrup. According to 
the scheme, the Bardcurics or descendants ol 
tilt ongmal giantees were alone entitled to 
vote ,The Appellant secuied 101 and the Re- 
spondent 104 votes and the latter w T as held to 
be elected by the Comirnssionei of election as 
also by the District Judge On appeal to this 
/-oprt it w*as contended on behalf of the Ap- 
pellant that the election was not valid inas- 
much as certain persons were allowed to vote 
by tlje returning officer whose names were not 
m u the voters list. It was not denied that 
these men were Bardcurics but it was contend- 
ed that the voter’s list was exhaustive and the 
returning officer had no authority to revise it * 

, Held— That the right to vote was not de- 
jxmdent upon entry of the names in the voter’s 
list and that the common law of England re- 
lating to parliamentary election ought not to 
be applied to the election of Temple Trustees 
of this country. 

17 M. Jj. T. 331 followed. 

Dr. S . C. Bysak and Baku Prakash Ch . 
Mapimdar for the Appellant. 

Bairns Bam Ch&ndra M4jumdar and Bijm 
Xitmdf Sfakerji for the Respooikoi. 

S. C. C. Appeal diemwttf. 
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tal on charge under < 426, 

1 P d, if bar to fresh trial 
undtr i 879, I. P C y on the 
same facts .. • xxvili 

REPOR TS (JM index.) 

Func* 

WcTrc glad to find that oui view that the 
scheme tomulated by the (hea\es 
ior clieetmg a Separation of Judicial and Exe 
eutive Functions m Bengal should meet with 
„eneral acceptance is endotsed by a c ' c ’ n f “' 
dent Mho is evidently m elbac Q mmiedMt 

offers many useful and piactical sug tt es ion. 
We also eiessed the view that m woikmg it 
Mould be found that the scheme will cost 1«* 
than has been estimated Bom somewha 
theoretical consideiations. Our correspo - 
dent gives some concrete instances how th 
cost has been over-estimated. Economy may 
£ be effected in other directions. If the 

.. «U.ved^f n“tht 

sySS-I of pci.™ -ijys? 

presidency and in ™ f Mu ^;, tratcs The 
transfer! ed to tin h , ttc 


used foiiiieily to be earned on by a Lieuten- 
ant -Govn nor and lus Secretaries and now we 
have llnee Meinbeis of the Executive Councrl 
and thiee Ministers and surely the executive 
t unci ions of the Commissioners may be trans- 
fened to their portfolios and their judicial 
duties to Civil <ind lieuuiuo Conits. We invite 
• the attention ot the Legislative Council to this 
important and long-deferred reform. The 
Members ol Council w ill do well to put off 
mgm less important matters and devote. their 
serious attention to this question. r Lhey need 
not he deterred by any question of cost. If 
the\ appunc of the scheme, with such modi- 
fications as may be deemed necessary, it will 
tequne legislation by the Government of 
India, loi gi\ing effect to it. So it will take a 
little time before the scheme can be put into 
operation Uy t halftime the provincial finance 
may improve We are sorry to find that Ben- 
o-d LS taking lvmg down the gross financial in- 
mstice done to her by the Meston Committee 
and tire Government of India, and the Secre- 
tary of State In any case any additional 
expen.lHmc Mill be iully justified m doing 
aMav m it 1 1 event iw i liter terence with the au- 
mmtsli.'ltou ot cummul justice. 


Removal ot racial distinctions. 

The Committee appointed last year for the 
removal of racial distinctions in the adraims- 
tiation oi cutnmal justice commenced its 


presiueu^y, ,, ...nitrates Tile tiallOll 01 ciimiuu* 

transfened to the District • < K ‘ „ better sittings caily m January and, after examining 

Inspectors of Bohce, non- a-dayi ». ' ^ * witnesses, completed its repoit last May. Tha 

class of men and the Ma Q b |£^jJ? of the ’opinion of tj.e Local Governments were taken 
be able to do the duties of supervise F t j )e rep0 rt has never seen the 

District Police with the* .^ZT^lenn- light It wan announced in the press that the 
may be some justification for h *™f J nd ^commendations of the Committee were sub- 
tenants of Police in some of JjM mitted to the Secretary of State and that the 

heavier districts but not m all Jhen Jfiere of state was not disposed to proceed 

ten Divisional Commissioners, "ho hardy P jt A great deal of misapprehension exist* 

form any function which may public mind with regard to the powers of 

transferred and distributed amongst _ ^ Secretary of State with reference to Indian 

tnct Revenue Officers, the Board of Revenue . ^ b cre a Y ^ exercifie the right of the 

«- Minimi ... JfJSZTuSSuSZ oST. ™>» Out M on,, . ■- ta. 
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been passed in India But he cannot withhold 
sanction to legislation except under cl. (*}) of 
sec 65 of the Government of India Act, 1919, 
which runs as follows : — 

4 ‘ The Indian Legislature has not power, 
without the previous approval of the Secretary 
of State in Council, to make any law em- 
powering any Court, other than a High Court, 
to sentence to the punishment of death anv of 
Iiis Majesty’s subjects bom in Europe, or the 
children of such subjects.” 


Tins gives an insight into the nature of the 
recommendations that must have been made by 
the Committee. At present a European 
British subject committing any oflcnce punish- 
able with death m the mofussil cannot be tiled 
before a Court of Sessions in the mofussil If 
the lecommendation is that the law should be 
so amended 'that they may be tried before a 
Lhstrict and a Sessions Judge for such offences, 
the approval of the Secretary of State to such 
legislation is requued. We presume, that it 
is because of this, that the recommendations of 
the Committee have been submitted to the 
Secretary of State for approval In no other 
lespect, previous sanction oi nppioval of the 
Secietaiy of State is required for any Indian 
Legislation The Code of Criminal Procedure 
mav be amended bv the Indian Legislature in 
every othef lespect But the special pioce- 
dure provided for the trial of European British 
subjects cannot be done awav with because of 
the pnnisum of the Government of India Act 
above referred to 


We have always mged that no distinc- 
tion should be maintained m cnimna] law 
between European and non- European British 
subject s This equality ol status, which is 
assiucd bv rival proclamations, can onh 
be si *cured under such conditions The privi- 
lege that the Europeans now enjoy of being, 
tried bv a jury of European majority often 
results m failure of justice qnd want of 
sufficient protection to the life, limb and 
honour of Indians, men and women. The 
Europeans object to being tried by the ordi- 
nary jury alleging that thev imperfectly appre- 
ciate their manners, customs, ideas and 
thoughts. We have suggested that the gov- 
erning principle of criminal law being 
equality in the eyes of the law, this can only 
be secured by giving an option to Europeans 
and Indians alike to waive the right of trial by 


jury In such cases they may be tried by 
Judge of competent jurisdiction. In all sue 
cases* an appeal should be allowed. We hav 
more faith in a European Judge than m 
European jury m this country. The altei 
native suggestion that if the Europeans ar 
allowed the privilege of being tried before 
jury m which Europeans are to preponderate 
a similar privilege may be extended to Indians 
is not worthy of serious consideration becaus 
it would go to perpetuate a very objeetionabl 
and mischievous principle in criminal law r I 
would, m fact, perpetuate the very prmcipl 
of racial distinction for the removal of whic 
the Committee was appointed « No civilize 
system of Criminal Jurisprudence rerognw 
any personal law in lespect of crime and w 
would not he agreeable to any such piovisior 
disfiguring the pages oi criminal law T m India 


FORUM OE A SUIT FOR MESNE 
PROFITS 

( Continued from p xxm.) 

There is a decision of the Patna High Coui 
leported as Dnia Nath Sahai v Maya IPuj 
hticr , 0 Patna Law Journal, p 64, on tl 
above poinf winch seems to be ot great m 
portance. The appeal aiose out of an appl 
cation tor ascertainment ot mesne ptofits froi 
the institution of tile suit until the delivei 
qt the possession in an action for eject mer 
against the Defendants The question tin 
arose foi discussion was whether the Muns 
was competent to entertain the application i 
which the claim ior mesne profits w T as laid i 
about Its 7,000 The case of Bhuprnd, 
ChahravatiUf was cited at the homing of tl 
appeal and Das, J , tfTio delivered the jud; 
ment dissented from the view' of law’ la 
down therein The learned Judge has sa 
in lus judgment m connection with the co< 
tention that the plaint should be returned f 
piesentation to the proper Court — “But f 
the view expressed by Mookeijee, J., I shou 
not have thought that it could be argued f 
one moment that one portion of a suit cou 
be disposed of by one Court and another po 
lion by another Court.” . . . . ” In order 
shorten litigation and to prevent multiplici 
of proceedings, the Legislature has empow T er< 
the Court, wdien passing a decree for posse 
sion of property, to direct an enquiry as 
mesne profits fr®m the institution of the su 
until the delivery of possession to the decre 
holder. I regard the provision of Or. 20, r. 1 
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of the Code as conferring jurisdiction on the 
Court having seizin of the action to ascertain 
the mesne profits accruing to the ‘Plaintiff 
subsequent to the action.” . . . . “ In my 
judgment there is no justification for the view 
that the Court having the seizin of the case, 
may pass a decree for possession of the pro- 
perty, and then if the claim tor mesne profits 
exceeds its pecuniary jurisdiction, solemnly 
hand over the case to another Court having 
pecuniary jurisdiction ovei the subject-matter 
of the suit T do not think we can separate 
the trial oi a proceeding m the suit from the 
trial of the suit, for that tlieie is no sanction 
m the (’ode ” In connection with the conten- 
tion that the Court of the Munsif, a Comt of 
lestricted jurisdiction cannot investigate #a 
claim 'which exceeds its pecumaiv jurisdiction, 
the learned Judge consideied the provisions of 
secs 19 and 18 of Ihe Ciwl Courts Act (Act 
XII of J887) and obseived “ The aigument 
that the Munsif is incompetent to investigate 
a claim which exceeds the peouniaiy jumUic- 
tion o\ei looks tire saving clause m the sec 19 
which preserves hrs jurisdiction to act under 
the ( nil Procedure (lode as one of the enact- 
ments tor the tune being m tpree ” As re- 
gards the difhcultv*as to the foium of appeal, 
the learned Judge has# said* — “ Tt is not a 
correct statement of the law that the Distrrci 
Judge can hear appeals only m suits of which 
the value does not exceed Rs 5,000 ft is 
only correct m regard to appeals from decree 
or order of a Subordinate Judge So far as 
appeals from fire decree or order of a Munsif 
are concerned, by the express provisions of 
see 21, cl 2, they lie to the District Judge 

It is now cleai 4]rat there is a conflict of 
decisions on the points discussed above* It is 
desirable that there should be a Pull •Bench 
decision on the points. 

It should be observed that a Munsif in the 
mofussil who^e pecuniary jurisdiction is 
limited has verv often passed a decree for coSts 
or a decree for interest, pnidontc Ute which 
added to the claim in a suit has often exceeded 
the pecuniary jurisdiction of a Munsif. But 
do question has ever been raised to the com- 
petency of a Munsif to pass such a deciee. 

Dhirendra Nath Boy. 

( Concluded ) 


Correspondence. 

To 

The Editor, “ Calcutta Weekly Notes.” 
Sir, 

You truly reflect the opinion of your readers 
when vou say in your remarks on t lie* report of 
the Committee for Separation of Judicial and 
Executive Functions that “it will be a 
good beginning and we hunt our country- 
men will accept these changes as an 
earnest of fin tlier and more far reach- 
ing oik's M e hope that oui coimtrv- 
mc r i will not he deteimd by the fear of cost 
tii'in following up thoe icconmiendations of 
the Committee ” The lefoim is so uigent that 
the couutiv i> piepaied to bear any additional 
eoC Chat ma\ be uecossaiy. You have also 
tii'h o* seived that in piaetie.\l woiking the re- 
.eoi'iiiu ride t ion may be earned out much moie 
ccoimmiealR than now anticipated 

As a humble citizen I think it my clutv 
to p ant out ihe savings that might be effected 
liom the estimated cost and I leque t the favour 
oi \ oi 1 1 publishing thio m your esteemed 
journal 

In i be fiist pkiee in paia 15 of ihe repoit 
t!ie aveiage pay oi* a Sub-Judge has been taken 
to he Ks 1 ,000, but it mud be much loss, 
pjuhahh, i! will not exceed Its 850 inasmuch as 
out of 18 Sub-Judges, J get Rs 1/200, 5 get 
].'* 1 ,(>!)0, # niid the remaining 39 get Its 751) 
to Rs .s 30 pu month 

In pa*a 10 of the report the Committee 
haw , aecoidng to the statements of the diffei- 
ent Rid net Judges, obseived that there should 
h" Additional Didnol and Sessions Judges for 
d, f!i lent periods m the Districts ol Bakaigani, 
Bui ilw an, ( dutlagong Fandpiu , J [ooghly, 
J‘s ae, Khulna, Midnnpom, Muishidabad, 
Jwklwh, R.ibm, R \|siiahi , Tipp-rah and that 
time deadd be Additional Sub-Judges to cope 
\mR lb.* n, m eased woik m the Districts of 
D.ihm, \Ivmemmgh and 21-Parganas Tf a 
unilorm p;.neiple be adipted, and Sub-Judges 
me icqmied to do the additional work m all 
thi' Distnets, tiie cost will be nearly naif, 
pohSifii v ess than the cost of the Additional 
Distnet Magistrates and Deputy Collectors 
empowered to hear appeals. 

In pa i a 18 of the leport the Committee 
observe that in some cases the number of 
officers m head-quarters of Districts had to be 
increased simply on the ground that after divi- 
sion it would be found that 2$ officers would be 
required for administration work and 2£ 
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officers for cnminal walk and so 3 officers had 
to he provided f or each kind of work. But the 
Commute? have observed m the same para, 
that it might be possible to employ in the trial 
vt cumin, i] cases both Sub-Judges and Munsife 
and it will be found m the civil list- that tem- 
porary or Additional Sub-Judges or Munsifs 
aie sanctioned m many District head-quarters 
and they have their Court rooms and offices. 
So il the additional criminal work be com- 
bined with additional civil woik of a particular 
Nation it will be often tournl that theie would 
be no occasion to employ a full officer where 
onlv half is necessaiy The same leinaiks will 
apply to Sub-Divisions 
In paia 10 ot the report, tlie Committee have 
icrommendcd the opening of tieasurv by Circle 
Officers in the absence of Sub-Divisional 
Officers It may be noted in this connection 
that m many Hub-Dmaions there was no 
second officer unjal recently and tlie treasure 
was opened only on fixed days in the week I 
do not douht#that the public would prefer to 
have one Sub-Divisional Officei to postpone- 
ment of the scheme on the ground of cost 
In the same paiagiaph the Committee have 
estimated that Es 32,400 would be the addi- 
tional cost for housing the Sub-Divisional 
Magistrates rent fiee on the same punciple bv 
which Rub-Divisional Officers are allowed to 
occupy houses rent free In my humble opi- 
nion tlie same principle does not apply 
Police Officers and Rub-Divisional "Officers are 
provided with Government quarters to deal 
with urgent cases The same punciple will not 
apply to Magistrates who are after all Judges 
and w r e Know that Munsifs have to pay house 
rent where there aie Government quarters. 

Tt is not entirely out of place to observe m 
this connection that when separation of tlie 
functions is effected the Distiict Magistrates 
will have very little w y oik to do ns all their im- 
portant functions have now vanished and it 
will he sheer waste of money to retain tlie Dis- 
tuot Superintendents of Police 

I eon el n °i in, ] cannot but quote ‘the note of 
Eaja Mamnotha Nath Roy Phowdhvtry of 
Ran tosh when ho says that “ it is highly desir- 
able that Government should carefully test the 
accuracy of those figures and see if economy 
could he effected by revising the daily routine 
of officers concerned and re-organising .hen 
w'ork with an eye to economy and retrench- 
ment.’* 

Yours truly, 

‘‘Citizen.’’ 


$ OXtB Of <&**ZB* 

CALCUTTA HIGH COPBT. 

Rtoont decisions not yet reported 

(The importa&t.ofties to be fully reported hereafter.) 

Criminal Revisional Jurisdiction. Before 
Newbould and Suhrawardy, JJ. Crimi- 
nal Revision No. 859 df 1922. PAJAR 
PRAMANIK, Accused, Petitioner v . 
KING-EMPEROR, Opposite Party. The 
23rd November 1922. 

Criminal Procedure Code ( Act V of 1898), 
sec 247 — \cqmttal on charge under see 426 y 
1 P. C , if bar to fresh trial under fee. 379 , I. 
P. L\, on the sapie facts — Further enquiry , 
order of, setting aside a< quittal under sec. 426 , 
i P C , with direction to proceed under sec. 
379, I. P. C , if legal 

The Petitioner was originally summoned to 
answer a chaige under sec. 426, I. P. 0. 
Dui mg the pendency of the case the Magis- 
tiate acquitted lain under sec 247, Cr P C., 
on the ground of the absence of the complain- 
ant The complainant thereupon moved the 
District Magistrate fc r a further enquiry into 
tlie complaint^ and the District Magistrate set 
aside tlie older of acquittal and ordered a fur- 
ther enquiry, and, further directed that tho 
piosecution should proceed under sec. 379, I. 
P 0 , instead of under sec 426, I P 0 The 
Petitioner was thereupon tiled, convicted and 
fined under sec 379, I. P. C : 

Held — That the acquittal by the trial Magis- 
trate on the chaige under sec 426, I. P. C., 
was a bar to the Petitioner being put on his 
tml again on tlie same facts which were relied 
on to support the charge jjnder sec 379, I. P. 
(’ , that the order of the District Magistrate 
was .without jurisdiction, and that being so 
tlie proceedings from the date of the revival of 
the case were vitiated by w T ant of jurisdiction 

Tho Rule was made absolute, and the fine, 
ft paid, was directed to be refunded. 

1 Rabu Dmc*>h Chandra Roy for the Petitioner. 

IT C S Rule made absolute . 
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NOXBB OF CASHS. 

Clloutta High Court. 

lOaDiNAity Original) 

JNikunia Monl Dauaee * 
Bubal Chandra De, Pend- 
ing suit — 0 *. 22, A 10i C. P 
C — Suit having been settl'd, 
u father a purchaser qf De- 


fendant % ’ interest can apply 
for substitution . xtxlf 

(Civil Appellate.) 

Abinash Chaudi a Haidar * 

8m Harashi Bala Dana! 

Report made by the Sadar 
Kanango <n a letters of Ad - 
ministration case, if admis- 
sible in etidencs— 8s 35 and 
18 of the Indian tvxdence 
Aet * .. ix«ii 


REPORTS (Bov Indox.) 


Pious obligation of son to discharge father’s 
debt under the Mitakshara and the 
ruling in Sahu Ram’s case. 

I For a decision so recent, Lord Shaw’s judg- 
ment in Sahu Ram Chandra v Bhup Singh , 
h E, 44 I. A. 126 • s. c. 21 C. W N. 698. has 
been receiving more than its fair share of 
judicial notice. In that case a Mitakshara 
lather mortgaged anqpstial property for a pre- 
sent advance 11 was not proved that the loan 
was taken for a iamilv neeeSvSily, nor did the 
debt appear to have been incurred for an illegal 
or immoral purpose According to the author- 
ities if the moitgage had been executed lo 
.secure a past advance, the mortgage Vould 
have been binding on the ancestral estate, 
as it would he an alienation by the father of 
which the consideration was an antecedent 
debt.” But there was no debt m the case 
which could be described as antecedent, either 
m fact or m time, to the mortgage The 
mortgage as such therefore did not bmchtfye 
ancestral estate. # # 


But in ordinary circumstances, a transaction^ 
like the above, though it may be invalid as a ^ 
mortgage, would create a personal obligation on 
ihe mortgagor’s part to pay the debt. In Sahu 
Ram's case, it so happened that at the date of 
the suit, the personal , remedy against the 
mortgagor had become time barred. Take a 
case, however, where the personal remedy is 
not time baited. In sucb a case, is it open to 
the creditor to sue on the bond for a personal 
decree and execute the same # by a sale of the 
ancestral property on the principle that the’ 
debt was at any rate antecedent to the sale and 
so> it feeing % pious obligation of the sons to 


dischaige such a debt, they ought to* submit 
to the sale? 


Although, as indicated above, the question 
did not imsc in Sahu Ram's rase on the facts 
of that case, the judgment in the case did deal 
with it and that because the Judicial Com- 
mittee 'as was expressly stated in the judg- 
ment) desired that the conflict of decisions 
which had arisen upon Una point of Hindu 
law should be settled The answ r er to the 
question will be found m the following passages 
m Loid Shaw's judgment — 

“ While tho fuflnT, hmvevei, roinmnfl frn life, the attempt 
to aftect (lie Rons’ nnd grand-Km*’’ sharps in the property in 
respetr merely of (hen piour obligation to pay off their 
father s debts aud not in losput of j tho debt having been 
truly uHuired ior tho mteiost of tho estate itself, which they 
with f heir father jomtlr own, that attempt must fail ; and 
the simplest of all reasons may he assigned tor thia, namely, 
that h< foie tho lathoi’s death he mnv pay off iht debt, ox 
after his death there maj be ample personal osfutc belonging 
to tho father himnolf oil of which the debt may be dis- 
ehaigod hi Fhoit, repousibilifv to meet the father's debt 
is one thing, and the validity of a mongige ovei the joint, 
estate is finite nnothd thing Accoidinglv, the tise founded 
moiely upon pionR obligation fails m the present 

instance hy leason of the tact that Bhup Singh, who con- 
tracted the delu,»is still alive '* 

“Although the ennoct general ptineiple he that if the 
dobfc be not foi the benefit of an estate, then the manager 
should lune no powei fither of moitgage or sale of that 
estate m on lei to meet such debt, \ et an exception hae 
been made t< tlio erne of mortgage or sale by the 

father m consideration of an antecedent debt This being 
an exception Irom a general and sound principle, their 
Lordships aro ol opinion that the oxc^ption should not be 
extended and should be veiv carefully guarded " “To ©fill 
a bon owing, mad( on the octasion of the grant of tho m<w t- 
gago nn antecedent debt is to extend unduly and improperly 
the whole scopi ol the exception on thol topic " 


Assume, however, a case where there was 
no mortgage, but a simple debt contracted by 
the father Is the position of the creditor any 
better than if lie had lent on a mortgage which 
owing to absence of legal necessity and not 
being in consideration of an antecedent debt ts 
invalid? It would be very anomalous if this 
should be held 1o be the case. The passage 
quoted appears clearly to exclude the right of 
(he creditor to sell ancestral property in exe- 
cution of a decree for such . a debt, at least 
in the borrower’s life-time. And yet in Borne 
recent cases in which Sahu Ram’s case was 

S9 
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duly considered, the Calcutta, Bombay and 
Madras High Courts hare laid down that &e 
creditor has this right, the Judges who were 
parties to these decisions appearing to regard 
the passage in question as obiter . (Vide 
Mnkti Prakash v. Iswari Dei, 24 C. W. N. 
938; Mudhusudan v. Istvan Dayi, 24 C. W. N. 
919, Vynammampati v Vadlamannah,I.Ij B. 
dl Mad 136, II mm a nt v. Gancsh, I. L. f? 
43 Pom, C 12) Jn 67 / cf Bam v Ham Singh , 
recently report-od (‘27 C W. Ts. 150), Loid 
Sluw, howcvei, expressly nsiffiims tins 
passage an being operaine and binding ns a 
precedent and appears indeed to go further and 
hold, as in substance be dues, that the doctrine 
of pious obligation cannot be invoked m the 
life-time of the father of the person sought to , 
be charged In tins ease a mortgage of ances- 
tral propel tv by the father for a present ad- 
vance formed the consideration for a subse- 
quent sale of. the property The Judicial 
Committee were of opinion that the sale 
could not be supported on the principle of 
antecedent debt simply because the mortgage 
was antecedent in point of time to the sale 


What then is I he position of the long list ot 
authorities referred to in the cases before the 
High Courts mentioned ftlvove in which credi- 
tors have been allowed to sell ancestral pro- 
perty for a personal debt of the father in Ins 
life-time 0 Lord Shaw stated in Sahu Ram's 
case with icfeience to them? authorities * 
“They (the Judicial Committee) desire, in the 
first place, to make it clear that much, if not 
nil, of the law" upon this subject lias arisen 
from the necessity of protecting rights of 
thud persons, say the purchasers of the pro- 
perty who have taken their title for onerous 
consideration and m good faith,” and later 
on — “ A perusal of the numerous authorities 
will show that whore a joint family property 
has been sold out and out, or where a decree 
in execution of the mortgage has been 
obtained against the property and rights 1 
have thus sprung up with regard to the joint 
family estate, these rights are not’ to be defeat- 
ed by the members of the joint family simply 
questioning the transaction entered into by its 
head ” Does this mean that? except where a 
decree has already been obtained binding the 
ancestral property in terms or a sale has taken 
place of the entire ancestral property in 
terms, all these authorities are. to be laid aside 
and scrapped as* had law ? Whatever the 
answer to this general question may be, the 
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decisions of the High Courts referred to above 
can hardly stand as good law after Lord 
Shaw <3 latest pronouncement on behalf of th e 
Judicial Committee in Chet Ram's case, ex- 
pressly re-affirming the passage which have 
been explained away in these decisions as 
obiter Of the Judges wlio were parties to 
those decisions , it is fair to add, however, that 
Kumarswami Hastriyar, J.s assent to the posi- 
tion taken up in these 1 cases with reference to 
I ho passage in Lord Shaw's judgment w T as 
qualified m the following manner* “While I 
am not piejwred to hold that the decision m 
Sahu Ram Chandra v Rhnp Smqh must bo 
talvui to overrule by implication * the whole 
cuirent of authonties during the past 35 years 
and to restnie the state of the law 7 to what it 
wms jirior to the year 1881, T am of opinion 
that jhe decision makes it clear that it is the 
primary duty of tho father to pay debts in- 
curred bv him not for any family necessity 
but for his own purjioses and that the pious 
duty of the son only arises when the assets ot 
the father arc insufficient assuming that il 
anses at all during the life-time of the fathei 
In other words, flit pious duty is limited to 
the debts w^ich the fatliei is unable to satisfy 
out of bis share or his seif-acquired properties 
This limitation introduced by the Pnw Coun- 
cil is if T may say so with respect, entirely m 
accordance with Hindu 8 ninth is and safe- 
gftaids the spiritual interest of the father and 
the temporal interests of his sons.” And the 
texts which he cites seem fully to support this 
view 


Bebuto*. 

Thi Court Fees Act, 1870, w t ith aij. Pro- 
vincial Amendments and the Suits Valua- 
tion Act, 1887, with exhaustive commen- 
taries By P Ramanathan Iyer , R A,. B L 
Published bu the Madras Law Journal Office, 
Vylaporc , Madras. 192%. 

The author has brought much industry ami 
insight to bear uj)on the preparation of this 
commentary on the tw r o enactments in ques- 
tion The most notable features of his notes 
are the synopses preceding the notes to each 
distinct provision of the statutes, the elaborate 
foot-notes and a full general index, all of which 
go to make the book handy for purposes of re- 
ference. Tfie provincial amendments and the 
rules and notifications are all there, but we 
cannot make out what led the author or the 
publisher to omit suitable headings on the tops 
« * SO 



VOL. XXVU4 


THE CALCUTTA WEEKLY. NOTES. 


of the pages where they are printed to indicate 
winch are which, and this, we think, consti- 
tutes a serious drawback to its usefulness as 
a book of reference. In other respects the 
book is well got up. 


The Land Acquisition Ac/is with notes, 
wjles, etc. By Malum i Chandra Sarkar , Rat 
Bahadur . Second 'Edition by Subodh Chandra 
Sarkar , B L • A/. 6 f . Sarkar d Sons , Calcutta. 

m2 • 

'Hus edition of the late Rai Bahadur Mahim 
t Imndra. Sarkar’a handy comment aiy on iiie 
Band Acquisition Acts is well up-to-date, both 
in the matter of case notes, amendments bv 
the Legislature and mles framed under Act T 
ol 1804 The Amending Act, XIX of 1923, is 
♦ epunted at p 142, though the effect of th« 
amendments is dulv embodied m the body of 
the main Act and discussed in the note# there- 
to The printing and the get-up geneially are 
eommendable 

Tuf Law and Practice tv Insolvfaxw and 
ILnkhuptcv Being an exliaustivo and criti- 
cal commentary on the Provincial Insol venev 
Act, 1920 By K . J. Rustomjt, Barnstcr-at - 
fjaw Lahore , Empire Law Publishing Society, 
Law Publishers , 1922 Frier Rs . 27-4 

Mr Rustomji’s commentaries on this Act do 
not disappoint expectations He makpR the best* 
use of the material afforded by English $ase- 
law and text-books which far exceed^m bulk 
and importance what is furnished by Indian 
decisions, the Provincial Insolvency Act Lung 
ft recent exjieriinent of the Indian Legislature, 
though analogous provisions ot the Presidency 
Insolvency Statutes have been on the Indian 
St at ufe hook for along time We do not think 
Mr, Rustomji has exercised a wise discretion 
in excluding the rules framed # by all f>ufc the 
Madras High Oouit and the Burma Chief 
Pour! Loss attention, we also think, has 
been paid to the get-up of the book thatt is 
justified by the present condition of the pappr 
market though of course, neither of these de- 
fects takes away from the quality of the notes 

The Law of Income Tax. Being Act XI 
of 1922, together with an Introduction and 
Appendices* By P. Duraiswami Ayanqar, 
B.A., B.L., Madras : Printed by the Asso- 
ciated Printers , Limited 1922. 

The Income Tax Act has assumed great im- 
portance of late and Mr. Ayangar has taken 
time by the forelock in bringing out his 460 and 


xt 

odd pages of excellent commentary on its pro- 
visions, besides an appendix ^hich repro- 
duces the Jueomo Tax Acts of 1886 and 
1918, tlie Super-Tax Acts of 1907 and 1920, 
the All India Pomnutiee’s Report, the proceed- 
ings of the Legislature, the Finance Act of 
1922, I biles under the Act and a chapter on 
Accounts Though lawyers may he inclined to 
look askance at it, we we no objection to the 
iihumlmi use made by the author of the discus- 
sions m the Beg isla hue upon individual provi- 
sions of the Act for < lucidating these provi- 
sion-, Thev aic as pertinent for throwing 
bgld upon tlu’ intention ol the Act as English 
decision* upon analogous jiiomhiohb of English 
Hf« tide* which necessanly constitute the bulk 
of the maierial upon which tlie author has had 
h) defend for the substance of lim commen- 
tan Altogethei the hook is a thoroughly 
able and uoikmnnhke peiforinance, the 
printing and gone) a! get-up of flic volume being 
equal to the best, we ha\c seen in the line. 


Ttii* Tndivn Stamp Act (with the 
Amendment Acts ot 1922) By B B. Mitra , 
B I , R I M C Sarkar d Sons, Law 
Booh-sellns and Publishers. 90/2 1, Harrison 
Bond, Cahutta, 1922 

This us an unpivtcid ions hut quite useful 
annotation ot the Indian Stamp Ad The 
conimcntaiiofc aie followed by several ap|xm* 
dices containing notifications and rules of the 
executive eminent s and lastly by a reprint 
or the TLngal Stamp (Amendment) Act of 
1922 Tt ought to serve the legal practitioner 
for all oi dinar y pui]>oses of reference as well as 
any edition of the Act 

Stride ax Law t in Half an hoik Bom - 
bay Printed at the Tatva Vnnrhaka Press , 

/ 0 ?;? Price 10 ms'. \ T M Tripathi & Co , 
Beak-sellers and Publishers Kahadevi Road, 
Bombay . 

Three charts stitched together display in a 
tabula! form all there is to know about 
(1) what js studhnn, (2) woman’s properly and 
(Q) the devolution of stridhan according to 
the vaiious schools of Hindu law. Students 
and legal practiti iners can do woise than in- 
vest the modest amount of capital indicated on 
the cover m these useful charts which are 
neatly printed on stout paper We should like 
to see the author (wdio has elected to remain 
anonvmous) tiy his hand in other analogous 
fields of which several occur to us at this 
moment. 
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ilctra of <£aew. 

CALCUTTA HIGH COURT. 

lucent daelslona not yet reported 

(The important case* to bo fully reported hereafter*) 

Ordinary Origin \l Civil Jurisdiction. 
Before Greaves, J. (in Chambers), Suit 
An. 1309 of 1911 N1KUNJA MOAT 
DAHSKE and ors v. 8UBAL CHANDRA 
J)E and ore The 4th January 1923. 

Pending suit — Or. 22, r. 10 , C. P. 0. — Sutt 
inning been settled , whether a purchaser of 
i)< t aidants' interest can apply for substitution . 

The Plaintiffs instituted a suit (No 1305 of 
1 0 LI) for partition of premises No. 5/2, flour 
Charan De Lane, Calcutta They also insti- 
tuted another suit (No 1309 of 1914) for a 
(h duration that one of the rooms on the first 
door in the said premises belonged to the 
Plaintiffs and some ot the Defendants; and 
that the said room was entitled to support 
irom the gtound 'flooi room of the Defendants 
Nos 1 and 2 (who v'ere also Defendants m 
Mpt No 1305 of 191 D, tor damages, etc 
On the 22nd November 1919, pursuant to un 
order lor sale in suit No 1305 of 1914, [he 
Ih^jstiai sold the above pi onuses to one 
Pakshman Charan De On the 2nd of Decem- 
ber 1919, the parties in smt'No 1309 of I9U 
applied for recording terms of set! lenient 
The hums were lerorded and, jn pursuance 
tLreot, DcJcmlanL N is. I and 2 paid Tls 050 
to i lie Plaintiffs and lniilt a wall or> their own 
kind. On t ho 4th of Jammiv 19*22, the pur- 
chaser applied in suit No 1309 of 1914 to he 
substituted m place oi the Plaintiffs The De- 
fendants Nop 1 and 2 opposed 
Held , first — That the u mf having been 
tiled and the terms of sePlement having 
hern earned out, thue was no pending suit 
and that therefore, no order for substitution 
could be made under Or 22, ? 10 of the C. 
V C 

Secondly • — That three years having elapsed 
-ince the purchase by the applicant, the Court 
would not exercise its discretion in life favour 
Mr B L MUter for the Applicant 
Mr S. K Chabrararti for the Defendants 
Nos. 1 and 2. 

P* K C Application dismissed. 

Civil Appellate Jurisdiction. Before C* C, 
Ghose and Chotznbr, JJ. Appeals from 
Appellate Decrees Nos. 28G4 and 2$55’ 
op 1920. ABINASH CHANDRA SAB- 


DAR and another, Defeadants-Appellanb 
r. SM. SARASHI BALA DASSlf Ham. 
tiff- Respondent. The 7th December 1922 
Report made by the Sadar Kanango tn a 
Letters oj Administration case, if adfmssible m 
evidence — Secs . 35 and 13 of the Indian Evi- 
dence Act. 

The Plaintiff Sm. Sara shi Bala instituted 
certain rent suits against tenants for re- 
covery of rents. The case against the present 
Appellants was that in respect of one holding 
he was a bhag tenant and with regard to the 
other he paid rent m cash. * The claim, how- 
ever, was at an enhanced rate. 

The defence w T as, he w'as nevei $ bhag ten- 
ant and that he paid rents m cash at the rate 
of Rs 15, and with respect to the other, at 
the rate of Re 13 per annum ; and that therp 
weie previously rent suits in which the same 
claim was put forward and at the same rate * 
but both the Courts decreed the Plaintiffs claim 
at the rate admitted by the tenants. 

Both the lower Courts m the present suits 
decreed the Plaintiff's suits at the rate claim- 
ed bv her, lelying mainly upon a report sub- 
mitted bv the Sadar Kananqo m a Plaintiff’s 
case tor Letters of Administration. 

Hence the appeals bv tfie tenants-Def end- 
ants 

Baba Manmatha 'Nath Ganguly for the 
Appellants — Both the lower Courts eired in 
law in relying upon the Kananqo' s report and 
deci^eing the Plamtiffjps suit 
This vepoit is not at all admissible m evi- 
dence, it was a report made in a different case 
and for a different purpose ; this cannot be 
used as a piece of evidence against me. 

'Bobu Nagendra Nath Ghosh (wuth Babu 
Ranch anan Ghosh) for The Respondent — 
Tins is admissible in evidence under sec 35 
ot t Ipe Indian Evidence Act. It was made by 
a public officer !n the discharge of his duties j 
it may be also admissible under sec. 13. . 

Reads the sections. 

Besides, there is other corroborative evidence 
as' found by th& lower Appellate Court 
Babu Manmatha Nath Ganguly was heard 
in reply 

Held — The report was not admissible in 
evidence : Case remanded to the lower Appel- 
late Court for re-hearing the appeal on condition 
that the Plaintiff pays -the costs of these ap- 
peals to the Defendants within one month 
fiom the date of the arrival of the record. 

S. C. C. Appeal# allowei t; 

Cofoe temanded. 

3 * . 
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accused The question is, are thc>y competent 
to do it? It may he said that if they are com- 
petent to decide in the case of strycjmilie 
poisoning where they have to depend on expert 
evidence, why not jd this case? A little re- 
tic sum will show however that the two cases 
are absolutely different In the former case, 
there a;e in evidence facts winch can be tested 
b> a layman without the assistance of experts 
anc on which the jury may be expected to 
it)\- in arriving at then veidict But in this 
case, theie are no such facts Whether you 
take the question of motive or the conduct of 
the accused when he did the act in question or 
(up conduct before the act or after, the same 
qi estion will arise, was the man insane? And 
in answering the question, the jury will have 
to depend on expert testimony Of course, as 
the law stands now, they need not and that is 
what happened in the True case. The jurv 
i el used to believe the medical evidence. O.u 
the contrary, they believed that True’s crime 
arose from wickedness and not insanity and, m 
coining to this conclusion, they were no 
doubt considerably influenced by the fact that 
he robbed as well as killed — a. fact winch appar- 
ently they could not explain otherwise than 
b) assuming the man's sanity, 


naghten tests should be abolished and that the 
jury should be presented with the plain and 
simple issue, whether the prisoner did the act 
with Which he is charged under the influence of 
insanity. We haVo doubts whether this will 
suffice m every case. For, suppose, evidence 
is given on behalf of the accused that he was 
under the influence of insanity and this is not 
challenged by the Crown * The jury are not 
hound to accept the opinion of experts and may 
proceed to examine for themselves the facts on 
which it is based and come to the conclusion 
in* their opinion is incorrect. Now suppose, 
lebuttmg evidence is given on behalf of the 
Crowm It is no reflexion on the intelligence 
of the jury to say that that will render an in- 
telligent execution of then task well-nigh im- 
possible. 

% LONDON NOTES 
(From our Correspondent.) 

22 - 11 - 22 . 

The Judicial Committee of the Privy Council 
are not sitting on the 23rd November owing to 
the opening of Parliament , and owing to the 
fact that some members of the Board are deli- 
vering judgments m the House of Lords, the 
Committee vtbll only sit «for half a day on the 
24th. 


“It is a sorry spectacle to see a mad man 
hang,” wrote Coke long ago Should we allow 7 
the sjiectacle to be re-enacted m our days b\ 
leaving the fate of an accused in the hands of a 
body of men who, although themselves incom- 
petent to form an opinion on his mental 
condition, may decline to follow 7 the opinion 
of those who are the only persons competent, 
1o form one 0 “The modern intensive studv 
o i the insane,” says the writer referred fo 
above, “has shown the wisdom of a warning 
uttered by Dr Merrier long ago that we can 
never be sure bow 7 far the penumbra of a man’s 
insanity extends Even where a ‘ partially 
insane’ person show’s deliberate malice and 
cunning in the commission of a crime, it is 
impossible to be sure that these qualities are 
not svmptoms of lus disease, springing from 
the same hidden source as an apparently un- 
related delusion “ 

We recognise the difficulty of suggesting a 
mode of trial which will ensure justice to the 
accused and at the same time satisfy the Judi- 
cial conscience of the public. .The writer of 
the article referred to suggests that the Mac- 


As the Indian List is verv nearly concluded 
there is no) danger of cases from this list having 
to^be postponed until next term. 

On N° v ember 9th the Board delivered judg- 
ment dismissing an appeal from Bombay m the 
case of Khatubcu v Mahomed Hap Abu , where 
a question w 7 as raised as to the law of succes- 
sion applicable to a Halai rnemon of Poreban- 
dai The High Court had decided that the 
Hindu law 7 was applicable. Judgment was 
also .delivered in the appeal fiom the Punjab, 
M'J Hamid v # Mian Mahmud , the appeal being 
allowed in part 

« Mahomed Solatman v Kumar Birendra 
Ch Stnqh„ an appeal from Bengal, was 
heard the same day. The suit out of which 
the appeal arose was brought by the Appellant 
for possession of a holding which was sold h.Y 
auction for arrears erf revenue and purchased 
by the Appellant. The defence was that there 
was no arrear at the time of sale. 

Sir Geo Lowndes , K . C. and Mr, DubS for 
'the Appellant. 

Messrs. DeGruiftker, K . €. and Kenworthy 
Brown for the 1st Respondent. 

$4 



THp 


Calcutta 'Mwlty Ufit&s. 


Vol. xxv. I.] 


MONDAY. JANUARY 15, 1923. 


CNo. 9. 


KeiTORIAL Notm— 
ARTIOUB— 

London Notes 


Content*. 

NOTES 


REPORTS (Oh Index.) 


xxiiv 


Plea of Insanity and Trial by Jury. 

The trial of EonaUl True appeals to have, 
n (.cited coiibideuihle sensation in medico-legal 
cnclcs m Kngland Here was a man ohaiged 
with hating brutally muideied a woman 
'Pile defence was insanity. Eleven doctois, 
alt expeits in psychological medicine, who saw 
Tine attei Ins airest, eonsidcied him insane 01 
i moral imbecile 01 both. At the tual, foui 
medical witnesses deposed that he was ceiti- 
liabU insane, and that he did not know that 
Ins act was right oi.wiong, though lie knew it 

was punishable l>v hnv - iho ( r ° wn d ] d 

not produce a single doctdl’ to give evidence to 
the contrary These facts notwithstanding, 
Hoi, aid Tine was found guilty of murdei by the 
■nry and sentenced to death A reasoned and 
wcll-mfortned conlrduilion on 1 he *|iies 10 
lhp P1 iminal responsibihtv <>t the insane has 
f 3 .n connexion with tins case in the 
November issue of the Jounta l oft . 

relation and International Law ^ * n ' d 

imf^et^^air tml ■' that^ 'the '‘jury were in- 
b the?r ^venhd 

&tSb/s 

S^vt° the ?rt With Xh «?e l!m n oner is * 
charged done under the influence of msamtv 

In nutting before our leaders the facts of 
the True case and the observations of the above 
writer we have no desire to sit m Mjg-g on 
the verdict of the jury, but we Jo ' desire to 
raise the very important question as to yvhat 

should be the mode of «rwl “ * 

plea of ipsanity is taken on behalf of the a 


cused The Judge as well as the jury un- 
doubtedly lmd tiiemsehcs in an extremely 
embcurussiug position whenever thoy are 
called upon to decide on the evidence of ex- 
pel is, and paitieulaily so, when it is ot a con- 
iheting cliinaclei b'oi such evidence consists 
not oi into e huts, but modi} ot opinions 
togdhei with the lads on which they are 
loinded, <ind these iucts again aie not facts 
which he within the i.tnge ot every day ex- 
penence, but ate lacts which belong almost 
exclusively to the expeuence of expects and, a* 
such, not amenable to the test of verification bv 
the oidmaiy man Take a concrete case. A 
map is ehuiged w ith having muuleied another 
by iidimiiistermg stiyebmne to him. Evidenco 
is given by the doctois on hehall ot the Crown 
thal post -moi lent examination lias icvealcd the 
puHiice ot stiviliiTmc m the, stomach and they 
suggest that the (piantity lotind could rot have 
been theie unless it was introduced deliberate- 
ly The defence call expci ts who depose that 
the deceased was addicted to drugs, and that 
during Ins last illness, medicines ol all kinds, 
including slivchmne, weie administered to 
him, and, they suggest that the quantity of 
stivchnme found in the stomach could be well 
accounted foi bv these fa< ts In a case of (his 
desHiption, Ihe jury will, inspite of the con- 
flirting Ic.tunonv of expeits, come to the right 
conchtsion , at any rate, in the majontv of cases; 
because in arming at their conclusion, thev 
will look not only to the medical evidence, bid 
alsc to olhfli evidence which thev can examine 
for themselves without the assistance of ex- 
erts c a ,* the motive suggested tor the com- 
mission of ihe offence bv the accused; the 
opportunities lie had in administering he 
poison to the deceased , his conduct during the 
test illness of the deceased and so on Eow 
take a case where the accused takes the plea, 
of insanitv Evidence of experts wiU be ad- 
duced along with other evidence and the jurv 
arP expected . to examine the whole evidence 

end decide on the guilt or innocence of the 
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accused. The question is, are they competent naghten tests should be abolished and that the 
to do it? It may be said that if they are com- jury should be presented with the plam and 
pelent to decide m the case of strychnine simple issue, whether the prisoner did the act 
poisoning where they have to depend on expert with Winch he is charged under the influence of 
evidence, why not in this case? A little re- insanity. We have doubts whether this will 
flexion will show however that the two cases suffice m overy case. For, suppose, evidence 
are absolutely different . In the former case, is given on behalf of the accused that he was 


there aye in evidence facts which can be tested 
in a layman w ithout the assistance of experts 
am* on which the juiy may be expected to 
if Jy in amvmg at their verdict But m tins 
case, there are no such facts. Whether you 
take the question of motive or the conduct of 
the accused when he did the act in question or 
his conduct before the act or after, the same 
qi estion will arise, was the man insane? And 
m answering the question, the jury will have 
to depend on expert testimony Of course, as 
the law .stands now, thev need not and that is 
what happened m the True case. Tire jurv 
ud used to believe the medical evidence. On 
the contrary, they believed that True's crime 
arose fiom wickedness and not insanity and, in 
ccnnng to tins conclusion, they were no 
doubt considerably influenced by the fact that 
he robbed as well as killed — a fact which appar- 
ently they could not explain otherwise than 
by assuming the man’s sanity 

“It is a sorry spectacle to see a mad man 
hang,” wiotc Coke long ago Should we allow 
the spectacle to be re-enacted m our days In 
leaung the fate of an accused m the hands of a 
body of men who, although themselves incom- 
petent to form an opinion on his mental 
condition, may decline to follow the opinion 
of those who are the only persons competent 
to form one 0 “The modern intensive studv 
of the insane,” savs the writer referred to 
above, “ lias shown the wisdom of a warning 
uttered by Dr Mercier long ago that we can 
never be sure how T far the penumbra of a man s 
insanity extends Even where a * partiallv 
insane ’ person shows deliberate malice ^ and 
curning in the commission of a crime, it is 
impossible to be sure that these dualities are 
not symptoms of his disease, springing from 
the same hidden source as an apparently un- 
related delusion 

We recognise the difficulty of suggesting u 
mode of trial which wall enaure justice to the 
accused and at the same time satisfy the indi- 
cia) conscience of the public. .The writer of 
tlie article referred to suggests that the Mac- 


under the influence of insanity and this is not 
challenged by the Crown.- The jury are not 
bound to accept the opinion of experts and may 
proceed to examine for themselves the facts oil 
which it is based and come to the conclusion 
tint their opinion is incorrect Now suppose, 
icbutimg evidence is given on behalf of the 
Crown. It is no reflexion on the intelligence 
of the jury to say that that will render an in- 
telligent execution of their task well-nigh im- 
'jKissible. 

N LONDON NOTES 

(From our Correspondent.) 

22 - 11-22 

The Judicial Committee of the Privy Council 
are not sitting on the 23rd November owing to 
the opening of Parliament , and owing to the 
fact that some members of the Board are deli- 
vering judgments in the House of Loids, the 
Committee \frill only sit io r half a day on the 
24th. 

As the Indian List is very nearly concluded 
there is no danger of cases from this list having 
to^be postponed until next term. 

On November 9th the Board delivered judg- 
ment dismissing an appeal from Bombay m the 
case of Khatubai v Mahomed Haji Abu , when* 
a question w^as raised as to the law of succes- 
sion applicable to a Halai mention of Poreban- 
dar The High Court had decided that the 
Hindu law r was applicable Judgment was 
also .delivered in the appeal from the Punjab, 
M\l. Ilamid v f . Mian Mahmud , the appeal being 
allowed in part 

- Mahomed Solaiman v. Kumar Bnendra 
i Ch Singh „ an appeal from Bengal, was 
heard the same day. The suit out of which 
the appeal arose was brought by the Appellant 
for possession of a holding which was sold by 
auction for arrears of revenue and purchased 
by the Appellant. The defence was that there 
was no arrear at the time of sale. 

Sir Geo, Lowndes , K. C. and Mr v Dube for 
the Appellant. 

Messrs, DeGrutfther , K, C, and Kenworthy 
Brown for the 1st Respondent. ‘ • 
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Mr. W. Wallach for the other Respondents. 
Judgment was reserved . 


Batkunta Nath Chattora ] v. Pra&ahamoyi 
Debt (Bengal) which was heard on the 9th, 
101 h and 13th November raised the question 
ot the validity of a Will. 

Messrs. DeGruyther t K. C. and K Brown 
Jf n the Appellant. . 

Sir Geo. Lowndes , K. C. and J M. Parikh 
Jor the Respondent. 

Judgment was reseived 

Santjai Kumari Dasi v Amuhjadhan Kundu 
i Bengal) w T as heard on the 9th November. 
The que&tidh m this case was whethei a com- 
pioroise was made with or Without the consent 
of a purdanashni lady • 

Messrs DeGruyther , K. C and Dube for the 
Ajipcllant r 

Mr. Abdul Majid for the Respondent. 

Judgment w v as reserved 


Ahmed Ebrahtm Sakji v, Fatima* Btbi 
(Lower Burma) was heard on the 14th and 
Kfch November. The question was as to the 
const i action of a Mahotnedan Will wherebv 
a testatoi had given an executor (the Appel- 
lant) powei to charge 10 per cent, commission 
on all cash coming into Jus hands. The Re- 
spondent is a daughter and one of the heirs of 
the testator Some of the hens had consent- 
ed to the terms ot the Will in favour of the 
executm The 1 1 Jgh Com t held that the Respon- 
dent had not so consented and that so far as 
she was concerned the L 0 per cent, commis- 
sion in lav oiu ot tlie executor was inoperative. 

Messrs DeGruyther , K C. and PariKh for 
the Appellant 

Missis 1 M Dunne , K . C and (J. H 
Sanders toi the Respondent. 

At the conclusion of the Appellant's argu- 
ment the judgment of the Board was deli- 
vered In I, oni> Riullimore and* the appeal was 
dismissed 


1 bdur Rahim v. Narayan Das Annora (Ben- 
gal) was heaid on the 9th and 10th November The Boa-ul winch sat on November JGth, 
It wms a suit by the mutwalh of a wakf to ob- 17th and 20th consisted ot Loans Philumore 
tain jHissession of lands which had come into and Kuaeskn, Kir L\w hence Jenkins and 
tJie possession of # the Respondent under a Ain Am leu Am 

deeiee on a mortgage executed by a previous In Mcrla 1 rn Laima v Merla A gasthui (Mad- 
mutwalh The main question in the appeal ras), the suit was brought by the Appellants 
was whether the suit was barred by limitation foi an account of the pioducc of certain pro- 
under Art. 134 of the Indian Limitation Act peitv since 190*2 at which date a partition of 
Messrs. DeGruyther , K C. and Kenworrhy the family propel ty took place 
Broxcn for the Appellant * The Appeflarits contend that alter this paiti- 

Mcssrs \. M Dunne, K. G. and E P>. lion two branches of the family remained 
1 lathes for the Respondent. togelhei, and that they are entitled to a share 

Judgment was reseived ot the pioeeeds ol the joint cultivation and joint 


\hhtan Begum v Thljan Ah (Patna), wl^eh 
was heaid on the 13th November, concerned 
the construction of a wakfnama ^nd the inuAn- 
ing to be given to the word wans. / 
Messrs, DeGruyther , K. G. and - Abdul 
N(tpd for the Appellant. 

Mr S. Hyam for the Respondent. • 

J udgment w T as reserved 


Foolcooverbai v. Kesnsingh Rajmal (Bom- 
bay), which was heard oh the 14th November, 
raised a question of construction of a Will. 

Messrs Glauson , K. C. and E. B. Raikes for 
the Appellant. 

Messrs. DeGruyther # K. C . and K , Brown 
for the Respondent. f . 

Judgment was reserved. 


loans 

Tlu» 


Courts in India have differed m then* 


views 

Su (ho Lowndes , I\ . C and Mr 
ham loi the Appellants. 

Messrs L DeGruyther. K. C 
worth jj Brawn foi the Respondent 


Narasim- 
and Ken- 


;)!, Xovrtnber 20th and 2 1st The Board 
s composed of Lords Buckmastkr, Philu- 
kk halvbskn , Sir Lawrence Jenkins and 
i Ameer Aw. 

[n Kamulammal v. T B. K. Vmanath i- 
amt N nicker, an appeal from the High 
urt at Madras, the question is raised, as to, 
5 shaie m his father’s eBtate to which m 
Ultimate sop of a Sudra is entitled to 

icced. ’ * 
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The Appellant is represented by Messrs, h. 
DeGruylher, K. C. and B. Dubi . The first 
Respondent (the illegitimate son) by Messrs. 
C. J. Mathew , /l. <L and Ingram , other Re- 
spondents by 7l/r. Kenworthy Brown . 

The hearing is concluded and itheir Lord- 
ships are considering the advice that they will 
tender to His Majesty. 


Judgment was delnered on 21st Novembet 
in Nur Mahomed Pcerbhoy v /) // Motiwalla 
(Bombay) The appeal was allowed m part 

Mr . /ihdw? Majid applied to a Board com- 
posed of Loans Bit km aster, Bhillimore, 
Salvesen, Sir L Jenkins and Mr Ameer 
Alt for a re-hearing of the appeal from the ' 
Punjab, Sabz Ah Khan a Khtrr Md. Khan 
(L R, 49 1. ;V 74) He alleged his client’s 
(Respondent's) ignorance of the fact that the 
appeal was ieatlv to he heard and stated that 
for tins reason (he Respondent was not repre- 
sented when the up] teal was aigued before the 
Judicial Committee 

Messrs. DeGruythcr , K C and H. N Pen 
v’ho opposed the application were not called 
upon, and the application was dismissed with 
costs. 


On the Rime day Sir George Lowndes, K 
(\ and Mr. Ji. B. Raikes applied for special 
leave to appeal to the Pi ivy Council in the 
case of Asutosh Lalurt v Manmdra Chandra 
Nandi The value of the piopeity was below 
Rs 10,000 but leave was desired on the 
ground of a substantial question of law of 
general interest being involved, the question 
being whethei theic could be adverse^ posses- 
sion by the agent of the peison claiming title 
Messsr DcGruyther , K C and B Dube 
opposed the application and leave was refused 

In Jai Indra Bahadur Singh v. Bibi Raj * 
Kuar , special leave was applied for on similar * 
grounds by Mr Kenworthy Browti, but leave 
was refused 

Special leave was granted in the case of 
Miss Sudhansu Bala Hazra who had applied 
for enrolment, as a pleader in the District Court 
of Patna. Sir George Lowndes, K . G . and Mr 
B. Dubi iepresented the Petitioner. In grant- 
ing leave the Board intimated that notice 
should be given to the Secretary of State who 
should be represented at the hearing. 


3U-I1-2-J 

An interesting judgment was delivered lay 
week by the Judicial Committee m the case o' 
IVanf & Co., Ltd. v. The Commissioner o 
Taxes on appeal from New Zealand. The Ap- 
fHdiants carried on the trade of brewers and 
maltsters and the question for determination 
was whether expenses inclined by them u: 
piopaganda was a permissible deduction m com- 
jm ting the assessable income derived In tlio 
Appellants from then trade. A special jkiII was 
taken o 1 the Parhamentai y electors of New 
Zealand upon the question whether prohibi- 
tion ol the sale of intoxicating liquors should 
he introduced Puor to the taking of the poll 
the Appellants # incurred an expenditure 
amounting to over £2,000 with a view to de- 
tent mg the proposal for prohibition and m the 
lesult the proposal was negatived by a small 
majority. The Appellants contended that the 
expenses weie incurred m the pioduction ol 
then assessable income The Coui t of Appeal 
of New Zealand held that the expenditure wim 
inclined not for the pioduction of income hut 

< u the pin pose of presiding the extinction oi 
tlie business tiom winch the income was derived 
and that it could not therefore be deducted 
under the provisions of tbn New Zealand Land 
and Income Tax Art The decision of the 
Court of Appeal was upheld by the Judicial 
Committee. 

^On November 24th, Viscount Haldane, 
Lor Dp Tarmoor. (Arson, Shaw and \Yrkn- 
iiurv commenced the hearing of an appeal 
from Allahabad, Uopi Lai v Lahhpat Rai, 
which raised the question of whether a patent 
hyd been rightly planted to the manufacture] s 
ol a special kind ol “ Bansloehan " and whether 
tli p patent had been Infringed. The argu- 
ments weie heard on November 24tli. 27th and 
2Mh and judgment has been reserved. 

Av L DeGruythcr , K.G for the Appel- 
lanl . 

, Mr T Watson for the Respondent. 

Judgment, was delivered in the appeal* 
Sadasiva Mudahar v Fakir Md. Sait & Sons 

< Madras). 

G. D M. 
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Air, IV* Wallach for the other Respondents. 
Judgment was reserved, 


Baikunta Nath Chattoraj v* Prasahamoyi 
Debi (Bengal) which was heard on the 9th, 
10th and 18th November raised the question 
of the validity of a Will. 

Messrs, DeGruyther , K. C . and A. Brown 
ior the Appellant. . 

Sir Geo . Lowndes , A. 6\ and J il/. Parihh 
for the Respondent. 

Judgment was leserved 

Sangat Kumari Dasi v. Amulyadhan Kundu 
< Bengal) was heard on the 9th November. 
The quest idli in this case was whether a com- 
l>jonn>e was made with or Without the consent 
<>t a purdanashm lady , 

Messrs. DeGruyther t K G. and Dube foi the 
Appellant ✓ 

\]r Abdul Mapd foi the Respondent. 
Judgment was reserved. 


Ahmed Ebrahm Sakji v. Patima BiU 
(Lower Burma) was heard on the 14th and 
10th November. The question was as to the 
construction of a Mahomedan Will whereby 
a testator had given an executor (the Appel* 
lant) ] *>wer to charge 10 per cent, commission 
on all cash coming into lus hands. The Re- 
spondent is a daughter and one of the tieirs ot 
the iehtatoi Some of the heirs had consent- 
ed to the teinm of the Will in favour of the 
exenitoi The High (tom t held that the Respon- 
dent had not so consented and that so far as 
she was concerned the 10 per cent commis- 
sion in tavoui ot the executor was inoperative. 

'Ihssrs DeGruyther , K ('. and Parihh for 
the \ppellanf 

Ahssrs .1. M Dunne , K G and G, S. 
Sanders fur the Respondent. 

At the conclusion of the Appellant’s argu- 
ment the judgmonl of the Board was deli- 
vered 1>\ Lord Piiillimouk and’ the appeal was 
dismissed 


\bdur Rahim v Narayan Das Ann ora (Ben- 
gal) was heard on the 9th and 10th November. 
It was a suit by the mutwalh of a. icakf to ob- 
tain possession of lands which had come into 
flic possession of # the Resporilent under a 
decree on a mortgage executed by a previous 
mutwalh The main question m the appeal 
was whether the suit was barred bv limitation 
under Art 134 of the Indian Limitation Act. 

Messrs . DeGruyther , K. C. and Kenworfhy 
Brown for the Appellant 
Messrs A M Dunne , K C , and E. B. 
Bathes foi the Respondent. 

Judgment was reseived 

1 Milan Begum x^Diljan Hi (Patna), wi^ch 
was heaid on the 13th November, conct;nu?d 
the construction of a wakfnama %nd the min- 
ing to be given to the word warts. Jr 
Messrs, DeGruyther , K. C . and . Abdul 
Maiul for the Appellant. J* 

Mr S. Hyam for the Respondent. • 

Judgment was reserved. 

Poole Qoverbai v. Kesrisinqh Rajmal (Bom- 
bay), which was heard oh the 14th November, 
raised a question of construction of a Will. 

Messrs. Clauson, II. C . and E. B. Raikes tor 
the Appellant. 

Messrs. DeGruyther , K. C . and K . Brown 
for the Respondent. * 

Judgment was reserved. 


The Boaid which sat on November 16tli, 
17th and 20tli consisted of Lords Piuelimord 
and Suvkskn. Bin Lvwrence Jenkins and 
Mr Ameer Ali 

In Mcrlu \ enhamin v Merla Agasthia (Mad- 
ras), the suit was brought by the Appellants 
toi an account of the pioduce of certain pro- 
perty since 19(12 at which date a partition ot 
the lanuly proj>eit> took place 

The \ppe Hants contend that after lids parti- 
tion two blanches of the family remained 
togeilici, and that they are entitled to a share 
oilhe pn ceeds of the joint cultivation md joint 


loans 

The Poults m Tndia have dinored m their 

views , , , _ r ,, 

Sir Geo Lowndes , h ( . and Mi. Narasim- 

haw ioi the Appellants 
Mews B DeGruyther , A (• and Ken- 
worthy Brown foi the Respondent 


On November 20th and 21 sL The Board 
*as composed of Lords Buckmasteb, Philli- 
LO re, Salvesen, Sir Lawrence Jenkins and 

Ir Ameer Alt. ^ 

In Kamulammal v. T, JL A. Visvanauih 
warm Natcker , an appeal from the High 
lourt at Madras, the question is raised as to 
he share in his father’s estate to which an 
[legitimate sejp of a Sudra is entitled to 

ucceed, " ^ . J 

35 





THE CALCUTTA WEEKLY NOTES, 


[Vo*, XXVII. 


The Appellant is represented by Messrs: L. 
DcGruyther , K. C . and B . Dubd. The first 
Respondent (the illegitimate son) by Mestirs. 
C J. Mathew, K. G\ and Ingram , other JRe- 
spomlent-s by Mr. Kenworthy Brown . 

The hearing is concluded and it heir Loid- 
ships aie considering the advice that they will 
tendci to His Majesty 


Judgment was delis eied on ‘21st November 
in Afar Mahomed Peerbhoy v D H. Motiwalla 
( Bombay) The api>eal was allowed m part. 

Mr. Abdul Mapd applied to a Board com- 
posed of Lords Buckmaster, Phiuumork, 
Svlvksen, Sir L. Jenkins and Mr. Ameer 
Vet lor a i e-hearing of the appeal from the ' 
Punjab, S'abz Alt Khan \ Kluvr Md. Khan 
(Tj R 49 I. A 74) He alleged his client’s 
(Respondent’s) ignorance of the fact that the 
appeal was ready to lie heaid and stated that 
foi tins reason the Respondent was not repre- 
sented when the appeal was digued before the 
Judicial Committee 

Messrs. DcGruyther , I\ G and II N Sen 
v ho opposed the application were not called 
upon, and the application was dismissed with 
costs 


On the same day Sir George Lowndes , K 
0 and Mr E. B R dikes applied for special 
leave to appeal to the lhi\y Council in the 
case of Asuiosh Lahtri \ Manmdra Chandra 
Nandi The value of the property was below 
Rs 10,000 but leave was desired on the ' 
ground of a substantial question of law of 
general interest being involved, the question 
being whether there could be adverse.. posses- 
sion bv the agent of the person claiming idle 
WrS'Ssr DcGntyiher , A\ 0. and B. Dube 
opposed the application and leave was reJused 

Tn Jat Indra Bahadur Singh v Bibi Ra] 
Knar, special leave was applied for on similar 1 
grounds bv Mr Kenworthy Browh, but leave 
was refused. 

Special leave was granted in the case of 
Vm Sudhatmt Bala Hazra who had applied 
for enrolment a$ a pleader in the District Court 
of Patna Sir George Lomid.es , K* G. and Mr 
B. DM represented the Petitioner, In grant- 
ing leave the Board intimated that notice 
should he given to the Secretariat , State who 
should he represented at the heaWng. 


30 - 11 - 22 . 

An interesting judgment was delivered las 
week by the Judicial Committee m the case o. 
Ward d Co. t Ltd . v. The Commissioner o 
Taxes on appeal from New Zealand. The Ap- 
pellants carried on the trade of brewers and 
maltsters and the question for determination 
was whethei expenses incurred by them n 
propaganda was a permissible deduction m com 
puting the assessable income derived by tin 
Appellants from their trade A special poll wai- 
taken oi the Paihamentaiy electors of New 
Zealand upon the question whether prohibi 
tion oi the sale of intoxicating hquois shoulc 
be introduced Pnor to the taking of the pol 
the Appellants ^ incurred an expenditun 
amounting to over fc*2/X)0 with a view to de- 
feating the proposal for prohibition and in tin 
result the proposal was negatived by a smal 
majority. The Appellants contended that tin 
expenses were incurred in the production o 
their assessable income The Couit of Appea 
of New Zealand held that the expendituie w,e 
inclined not tor the pioduetion oi income bn 
Eii the purpose ot preventing the extinction oi 
the business horn which the income was derivet 
and that it could not therefore be deductei 
under the provisions of the New Zealand Lain 
and Income Tax Act The decision of thr 
Court of Appeal vlas upheld by the Judicm 
Committee. 

A)n November 21th, Viscount TIaldani 
Lord£ IArmoor, (Arson, Siiaw and Wren 
ii i rv commenced the hearing of an appeal 
fiom Allahabad, Gopi Lai v. Lakhpat Rat 
which laised the ()uestion of whether a pateni 
lijul been rightly gi anted to the mamifactnrcu 
of a special kind of “ Banslochan ” and whethei 
tly* patent had been •infringed The argu- 
ments weie heard on November 24th. 27th am 
2Mh and judgment has been reserved 
M# L DcGruyther, K. C. for the Appel 
lant , 

,i Mi T Watson for the Respondent 

Judgment^ was delivered m the appeal 
Sadastva Mudahar v. Fakir Md. Sait <f 8<m* 
(Madras). 

G, D M. 
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Flea ot Insanity and Trial By Jury. 

In oux Iasi issue, we noticed some of the 
difficulties which a juiy have to face m trying 
n, case where the plea of insanity ir takeh on 
btl.alt of the accused. To minimise these 
difficulties as well as to ensure the return ot a 
collect verdict, it has been suggested that the 
lidge, instead ot troubling the jury with any 
or those tests which are usually applied m 
determining the responsibility of the accused, 
should put to them the plain and simple issue, 
w hethei ho was msan# or not In f our opinion, 
ihiR will not meet the ends of justice m every 
ca*e. In the first place, the jury on the 
tact 3 placed before them may find the 
prisoner to be not insane contrary to the ojy- 
mon expressed by the doctors to the .same 
loots In the second place, insanity is a term 
ot \erv wide significance covering all forms of 
mental disease and all stages thereof. The 
(iuv in a particular case may find the prisoner 
to be insane meaning thereby nothing more 
than that he is afflicted with some mental 
derangement, although the fact may be that, tile 
affliction is not such as wouljJ make hxki 
immune fr:m all responsibility for his actons 


Some alienists have advanced the suggestion 4 
that in these cases judicial trials should be dis- 
pensed with altogether ; and that the Crown 
should be left to exercise its own judgment and 
n at it may, after consulting expert opinion and 
its law * officers, if so advised, drop the 
nrosecution. This procedure will meet the ends 
if justice in most cases, but we cannot re- 
?ommend its adoption, as we are afraid that 
in some instances it will expose the Govern- 
ment to the change of partiality and will be 
made from time to time an occasion for rais- 


ing the cry oi “one law for the nch o-nd an- 
other ioi ilie poor.” 


We place befoie our readeis two alternative 
modes ol trial m cases where the defence oi 
insanity is taken Our first suggestion is 
that the trial should he as now before 
a judge and a jury, but that tlio judge 
should lie left with an absolute discretion 
to leave the ease to the jury or not. If 
he ji' satisfied on the evidence that the accused 
is* nuaiie, ho should ask the jury to ic* 
turn a v oi diet, of “ not guilty ” oi of “ guiltv 
but uusane,” hut m case he is not so satis- 
fied, he should allow the case to go before the 
pin 'there is this to be said m support of 
this pnwduie that the judge, being himteli 
a. piofesional man, is in a better position to 
applet ute expert evidence than the jmy and 
further that he is not liable to be influenced 
by extta-judiciul considerations as the latter 
may he Our second suggestion is that m 
these cases, the juiy trial should be entirely 
abolished and that the hial should be before 
a special Inbunal of judges assisted by doctors 
The vei diet should lest with the judges, but 
in siding the expert evidence, they will have 
• the assistance of independent expert advisers; 
and although they will not be hound to accept 
the views of the latter, we have no doubt that 
the judges will not fail to attach to them them 
due weight and importance In our opinion, 
tins will be a great improvement on the present 
I system. 

9 * 

4 LONDON NOTES 

(From our Correspondent.'! 

30-11-22 

November 24th. 25th and 27th. Lords 
Buckmister and Phillimore. Sir John Edge 
and Sir Lawrence Jenkins and Lord 
Salvesen heard the arguments in Bajani Kanin 
Pal v. Jaga Mohan Pal, an appeal from Bengal 
in a partition suit, where the question for 
determination^ the extent of the shares to 
which the claimants are entitled. 1 
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Sir Geo. Lowndes , K. C. and Parikh for the 
Appellant. 

Messrs A M. Dunne, Ii. G. and C. Bagtam 
foi the Respondent. 

November 27th Mt Hafizan Bibi v. Mt 
Suba Bibi (Allahabad), before the same 
Board, raised the question as to the amount 
of slower to which the Appellant was entitled 

Mr Narasimham for the Appellant. 

Messrs. Montgomery, K C. and A Majid 
for the Respondent 

Judgment was icserved 

(Jiahkani Vcnhatanarayamm Garu v llajah 
Yatwraya V ml ala S J Bahadur Garu , an 
appeal from Madias, was heard on November 
28rh and 30th by the same Board and judg-* 
ment was delivered }>v Lord Buckmaster at 
the conclusion of the arguments, the appeal 
being allowed in part 

Messrs Upjohn , K C , Narasimham and 
C V Lao for the Appellant 

Messrs DeGruyther , K C and Kenworthy 
Brown for the Respondent 

The questions in issue related to the interest 
due on a mortgage and whether or not their 
had been a tender of an instalment 

14 - 12-22 

The Judicial Committee have concluded the 
sittings for this teim but a poard is occa- 
sionally convened in order to hear applications 
and deliver judgments 

The following is the record of business since 
November 21th 

Gopi Lai v. Lalhpat Rat (Allahabad), a 
patent, appeal mentioned in my last “Notes’’ 
w <s heard on November 21th, 27th and 28th 
Judgment was rcsoived. 

On November 24th, judgment was delivered 
in the suit ot Sadasira Mudahar v Haji M d ^ 
M/p dmnussmg an appeal from Bengal. Thi 
judgment was delivered by Sir John Edge 

Rajani Kanta Pal v Jaffa Mohan Pal (Ben- 
gal wtis heard bv a Board composed of Lords 
Buckmaster and Philltmorr, Sir John Edge 
am 1 Sir L. Jfxktns on November 24th, 25th 
a”d 27th The questions for determination 
relate to the shares divisible between co-parce- 
neis m a partition suit. Sir Geo. Lowndes, 
K C. and Mr, L. M Parikh for the Appel- 
lant and Messrs. A M. Dmfcy.K. U, and (7* 

, Barf ram for the Respondent. 


Mt. Hfizan Bibi v Suba Bibt t an appeal 
fiorn Madras, was aigued before Lords Buck- 
master and Phillimoke, Sir J. Edge, Sir L 
JenkIns and Lord Salvesen on November 
27th and 28th by Mr. Narasimham for the Ap~ 
pdlant and Messrs Montgomery , K. C. and 
A Majid for the Respondent The question 
foi determination w r as the extent of doww U 
which the Appellant wps entitled under tin 
Hanafi School of Mohammedan Law. Judg- 
ment w r us reserved 

On November 28th, judgments were dcli- 
\ered by the Boaid in the following cases — 
Hamath Kuar v. Jndcr Bahadui Singh 
(Oudh), appeal was allowed m part 
Kishen Natain \ Pain Mai (Puni-ib), appeal 
was dismissed 

Sohn man \ Kumar Birendra Oh Singh 
(Bengal), appeal was allowed 

Chahkam 1 ml at a ray a nun Garu ^ Past t 
vaya Venkata Subarada gamma Jagapatt (Mad- 
ias) was heaid on November 28th and 30th 1>\ 
a Boaid presided o\cr b\ Lord Buckmastef 
who delivered judgment at the conclusion oi 
the arguments allowing the appeal in pait 
The suit was brought bv the mortgagee to en 
force his security. 1 The mortgagor contender; 
t ha f he had offered to ledeem the mortgagt 
Ij^it that the mortgagee had refused the tendei 
and yeas therefore disentitled to interest fion 
the date thereof. Messrs. Upjohn , K. C 
Narasimham and C V. Bao for the Appel 
hint and Messrs DeGruyther , K C. and Ken 
wot thy Brown for the Respondent. 

/Kumar Naresh Narayah Roy v. Secretary o 
itsite (Bengal), an appeal winch related to tin 
Lunation of an island in the river Padma, wit 
hefyrd on Ivovember 30th, December 1st am 
4th. # Messrs Dunne , K C. and Walla eh fo 
the Appellant contended that the land in du 
pule w T as g. reformation in situ of his zemin 
dary and could not therefore be re-assessed L 
Government Messrs, DeGruyther , K C. an» 
Kenworthy Brown appeared for the Respon 
dent. Judgment was reserved. 

On December 1st, judgment was delivetn 
allowing an appeal from Bengal in Sara 
Kumari Dost v. AmuUyadhan Kundu , 

On December 4th, judgment was deliverer 
by Lord Phtulcmore dismissing an nppea 
from Pafna in Sahdeo Narain Deo v. Kusun 
Kumari. 
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The Judicial Committee having finished 
then Indian list of appeals foi tins tom have 
been delivering judgment m a laige number 
01 appeals in which attei hearing judgment had 
been leserved. 

On December 8th, judgment was debvcied 
m two cases, Secretary of State \ Laxmibai 
(Bombay l and Baikunta Nath (' hat torn ] v. 
Pmsannaniuyi Defrya (Bengal), m each case 
the appeal was allowed 

\pplication hr special leave to appeal to the 
Lnw Council was made b\ Sn (Uorgi Loir tide v 
and Mi Parihh m the case of Mahunij Jluhu- 
da, Smgh v Seth llukm Ghnnd (Patna) 

The suit out o( which the application aiosc 
coned ns a dispute betweeh tin* Silambaii and 
Diganiban dams lelatmg to the temples and 
ilhai nisnlu on Jknasnath Hill Both sides ob- 
hnfied ceitiheates of apj>eal to the**' Pi ny 
< < i . 1 1 c 1 1 . but tin* iVtiltonei was six thus late 
hi depositing stem it \ Leave was granted. 


On Deeembei 11th, judgment was dehveicd 
m Ham Piasad Singh v Nalhu Ram (Patna), 
\fnla Fail anna v Merla Aqasihiah (Madras) 
allowing the appeal in each of these cases. 


On Deeembei 20th, the following judgments 
w ere delivered * 

Pam Jaqadamba Kumari v Th Waz>r Kara- 
in Smgh (Patna). 4 

Appeal allowed in part. 

¥ Subramaninn v M L R M. Latchman 
( i a.wer Burma) 

A pveal dismissed 

IJurnandrai Fuhhand v Pragdas Budhscp 
f Bomba v), 

^ • Appeal a//o?/Vz 

Foolfoovcrbai v Rai Salic h Kcslmsinyhya]- 
mal ("Bombay). # * J 

Appeal rJi\mJ^fed. 

JIazi Abdur Rahim v Narayan Das 9 Anrora 
(Bengal), A 

Appeal allowed 

Bihi Akhlari Begam v Dilmn AH (Patna) 

Appeal allowed 

JTarichand Maneharam v Goiwid Luxman 
Gohhalc (Bomba v). • 

Aporal dismissed 

Kamufamwat v T. B K. Visvanathaswami 
NfricJcer (Madras). 

'Appeal dismissed, 

ML Hafimn Bibi v. Suba Bibi (Allahabad). 

Appeal dismissed. 

The High Court rises to-morrow for the 


X’mat, vacation and the next sittings ot the 
Vnw (ouncil are expected to commence about 
tin 1 23ul Januaiy. 

-1-1 2-22 ‘ 0 D. M. 


tiLorrtsionfiencc, 

Tm. Kimoii, M Capci ij\ \\ j.lma * 

Slr ‘ r , ^ 

rile follow mg point Js Bent to vou lor* 

diMissiuu in }oiii much tuteenud journal with 

the hope* that it will lx* published therein. 

L ndoi m 'A\ and I*«2 f as loaned by the 
JhnlT C.deiithi High Ccmi, undci hoc b 
<)1 \0 Will ol 1S7D (Legal Piacti- 

tioi ( is \ct > , ij is laid down that pleaders and 
inukfe.iih hating been admitted as such to 
pmdi c m Points cannot enh r into ain trade* 
oi n! lu i business without nolle e to the. High 
Cowl, 

In i -2, ii is 'dated that un\ person who, 
hanng been admitted as a pleader oi muktear, 
sb.i!' urn pi an\ appoml ment under Govern- 
ment oi Haill enter into any Bade or other 
business, shall gue notice theieof to the High 
Coin I winch ma\ theieupon suspend such 
ph ad( i i oi mukteai, oi pass such orders as the 
said ( ourt may think fit 

The question has been raised whether 
pkudeis and mukteai s can act a-i directors., 
impi'etois or and it oik of Banks and other 
Linnteil (’ompames dealing in monny-lendmg 
business and following commercial pursuits, 
on leicipt ol eeitam percentage ot profit or 
annual lump sum as the ease may he 

Fioiii the puipoit of the High ( ourt cir- 
rulai eidei as laid down in the above rule, it 
apparent 1\ seems that pleadeis and mukteai u 
aftei then admission to practise as such are 
not to be allowed to enter into any trade or 
ot 1 a i business 

\ow -u-da\s many Banks and Limited Com- 
p tll nes aie fl iatcd in the couniiv for various 
pm puses Main of them, es}K*cial1y those 
winch aip located m towms, are ffcnenllv 
managed bv pleaders who act as their directors, 
bulb managing and general. 

If pleaders and muktears are likely to be 
debainal from peering mlo any trade or other 
business is apparently indicated bv the 

above mlo. they cannot and ought not to act 
ns managing or ordinal \ directors in the exe- 
eutne bodv of directors -of those Banks and 
Limited jSdftiponies whose avowed object Js 
commercial, pure and simple. If they so act, 
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then such service of pleaders and muktears 
is likely to come under the category of trade 
L»r other business as contemplated by the rule 
[ji'oted above. 

Of course, the rule speaks of the discre- 
tionary power of the High Court, if it is noti- 
fied to it, but seldom are such notices given 
to the High Court m actual practice as ap- 
pearp^irom the letter of the Registrar of the 
KPgn Court to whom the matter was re- 
ened. 

Indeed, many of the vakils and barristers 
jt the High Court are seen to act as directors 
jt many of Joint Stock Companies at Calcutta 
mt the rule referred to does not make any 
mention of them, it only occurs under the 
leading of the penal provisions of the circular 
aiders as are applicable to pleaders and 
nuktears 

Therefore, it is desirable lha+ some mquisi- 
ive leader of your journal should take up the 
uibjeet and discuss it m extenso The atten- 
Hin of the Bench and the Bar should also be 
hnwu to the point for the settlement of it. 
rr necessary, either the rule, if it appears to be 
momalous, should be modified, or such sen ice 
>v pleaders should be discouraged as it appears 
o be contrary to the legal rule 

Badh^raman Saha, 
Pleader . 

Pabna , 

19-12-2-2 


ro 

The Editor, “Calcutta Weekly Notes ’ 
3lh, 

May you please allow me a little space in 
vein* esteemed journal for the purpose of dis- 
: ii .sing an important Question of almost even 
ilav ocaurence in mouffasil Courts 

The question as to how an instrument of 
obligation, executed in pursuance of an oidei 
of a Court in order to stav execution proceed- 
ings, etc , is to be stamped was once raised bv 
Q"o of votir learned correspondents m 26 C 
W N (n) 96. The auestion itself does not 
seem to hav* been very happilv framed and the 
answer published at p 108 (notes) is also of 
no practical use, because the real question 
| hat requires an answer is whether such an 
instrument can he said to be executed in pur- 
suance of an order of a Court and whether as 
suHi, it, at all requires to be stamped. 

In 21 C. W. N 1150 an 'Appellant prayed 
stay of execution anrl the AppfeHate Court. 
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ordered stay of execution on his furnishing 
se-unty to the satisfaction of the Court below 
The question therefore was whether sucti a 
bond executed by a party to a proceeding can 
be said to be executed m pursuance of an order 
of a Court within the meaning of Sch. II, Art. 
6 of the Court Fees Act. Their Lordships, 
however, m the case above referred to, ans- 
wered the question in the "negative , smee as 
in their Lordships’ opinion the parties were 
at their liberty to execute the bonds or not lor 
then own benefit, they cannot be said to bt 
executed m pursuance of an order of a Couit 
Their Lordships, it seems, have drawn a dis- 
tinction between bonds which a person has an 
option to execute qr not for his own benefit 
and bonds which a person is bound to execute 
tinder orders of Court not tor his own benefit 
but ejther of the Secretary of State for India 
oi oi" any one else "With all deference to 
then Lordships’ judgment, we confess we ,uc 
miublc to see the distinction. It^s incon- 
ceivable how and nndei what circumstances 
can a party to a proceeding m a Court ot 
1 1 , slice be compelled to execute a bond not for 
Ins ovrn benefit but for the benefit of the Secre 
tar x of State or of any one else. It is humbl\ 
submitted her? that neith&* the Code of Civil 
Procedure nor even tjie Code of Criminal Pro- 
cedure authorises any Couit to compel person ^ 
to execute any bonds without at the same time 
U.ntmg them their option to execute lt them oi 
not as they please ” Tn every possible case, at 
lea under the Code of Civil Procedure, a party 
his his option end if he executes the bond he 
does so for his ow T n benefit. 

• The same question went up to their Lord- 
slups^of the same High Com*, m a more recent 
eas</repoi ted in 68 I C 78t) It was in conn ec 
iiorj with a claim case and the claimant f nr - 
n isftcd a bond. It is curious, however, that 
theirNLordships in this case did not see any 
distinction such as was found in 21 0 W. N. and 
Allowing some earlier Madras decisions such 
a bond was held to be given in pursuance of 
an order of the Court within the meaning ot 
the Court Fees Act and, as such, exempt from 
an ; stamp duty under the Stamp Act. 

I remain, 

Sir, 

Yours truly, 
Satish Chandra Dhar, 
Pleader 

Narail. 1 

15 - 12 * 22 . 
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Boitokial Not**— 

notbb of oabbb. 

Calcutta High Court 

(Civil. App^j ATS ) 

U«?ahakuddm Laskar * Kajern 
Sheikh Pleading and proof, 
variance between, u hen fatal 
to J'ltt 

R-ini Syama Sundari Devi 
« Bree Raj Gopal Achuya 
Gopsami S 48 of Civil 
Procedure Code— f r l* ntton 
of time by compromise 


Gtantent*. 

NOTBB 

(Criminal Rkvihional ) 

Sita N ith Muchi r Tho 
King Emperor Criminal 
Procedure Code , n 424 and 
&i>7— Applicability lo caies 
under ts, 110 and 118, O. 

P C , aim 

8yod Sadek Roza v Bachm- 
dra Naih Roy Criminal 
alii f Procedure Code, ss 115 and 
$50-J'lnding of possession 
under the Survey Act and 
under Bengal Tenancy Act 
value of— S 3&0,j>?oitjo (a , 
aliii 1 if applies to 115 proceeding aliv 


b'' Addition ot »i() woikmg days in the ycur 
wlncli will inn on so the miMum of work by 
n loio than 12 pot cent 

The ultimate staff should consist o(* 21 
N("*fioiis Judges, n Vssistunt Sessions Judges, 
40 Siih-fl mint's and 210 Munsifs, 

<'l) Tho scale oi |>av lot MnnBifs should be 
9 iod tic od fioin R b JijO—Bs i 00 to ils. 275— 
IN 00(1 and the maximum pay for Kiib-dudges 
should ho u duood from I Is 1 ,200 to Hs. 750 


I* 

J 


*E*ORTS (See IncUxo 


The Bengal Retrenchment Committee and 
Judicial Administration. 

The Retrenchment Committee have applied 
the axe to whatever they consider superfluous 
m the administrative machinery $1 the pro- 
vince and have shown a reduction 111 tho annual 
budget of a little under two crores of inpees 
winch will not only wipe out the present defi- 
cit, but leave a surplus. To attempt an exa- 
mination of their lecommcndations will takf 
us outside the scope of our journal , but we 
cannot refrain from noticing those which have 
been made m connexion with the judiciary, 
particularly in view of the fact that they have 
already brought forth a considerable amount of 
adverse criticism. Tfcejnore important ol t 
Committee’s recommendations aie as fol 
lows : — 

(a) The enhancement of the jx)flei\ of 
Munsifs to try suits up to Rs. 2,000 m value ahd 
r>f selected Munsifs to try suits up to Rs. 5jb0O 
n value. 

(b) The hearing by Rub-Judges of insolvency, 
succession, probate, administration and will 
'ases and by Experienced Munsifs of small suc- 
cession cases. 

((*) The disposal of a larger proportion of 
onions cases bv Assistant Sessions Judges 
fnd the vesting of Deputy MagisFrates and Sub 
nidges with the power of trying sessions case's, 

1 (d) Extension of the Small C|u$e Court Pro 
^dure and the trial thereunder of rent suits 
fei exceeding Rs. 50 in value. 


Tlii'.c ict oiiunciidations, v\e arc I old, hatve 
liecn made with the object ot iz educing ex- 
penditme “ h\ the substitution oi cheaper 
agiLcv, 1>\ the extended use of summary pro- 
cedme and by the elimination of unnecessary 
work ” Reduction <Jf expendituie is at the 
piesent moment a ]>ressing financial necessity. 
J> 1 wo doubt (lie wisdom ol employing cheaper 
agencies 01 Minimal y proeedme in the ad- 
mmistialion uj justice. The Rub-Judges and 
Mim^ils aie a capable and hard-vvoiked body 
of public servants and we can assure the Gov- 
ernment that the public will not view with 
approval any 1 eduction in the scale of pay 
thfv enjov at presenl An idea seems to he 
ent ci tamed 111 Mime ouaileis that the subordi- 
nate jiidieiai v n staffed by second class men 
and that tin* scale of pay woposed by the Com- 
mittee is good enough for them— at any rate, 
.snfficicntlx a’ tractive This is a misconcep- 
tion Manv jnomising young men in the legal 
profession have to accept service foi no other 
reason ilian that thev cannot afford to wait. 
T( will be nothing short of meanness if the 
Government were to take an unfair advantage 
of theii helpless position and exploit them in 
the service of the Rtate on an inadequate pay. 
Thev should get not onlv a living wage, but a 
wage which will secure to them the ordinary 
comforts and decencies of life and above all 
. place them bevond temptation. The present 
scale of pav nppArs to he the irreducible 
minimum. 


i 
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1l is unfortunate that the Committee in 
making their recommendations for the recruit- 
ment of officers for trying sessions cases should 
have gone out of their way m making an in- 
vidious distinction between the executive and 
the judicial officers as to their relative quali- 
fications as judges. We should like to know 
if any lehable evidence is forthcoming from the 
records of the Committee m support of their 
obsHrration, viz., “of the two, we would pre- 
^fe/ Deputy Magistiates to Sub-Judges for this 
\ voik, as tlie latter aie more disposed to decide 
ori the balance of evidence rather than on 
probabilities,” oi whether the evidence was 
supplied hv the mombeis themselves out of 
their own experience 


Jtoiea of daefs. 

CALCUTTA HIGH COURT. 

lUqant decisions not yet reported 

(The Important oases to be fully reported hereafter.) 

Cja n Apfkllvh: Ji hisortiox Befoie 

Mookeiufi: and IUnkin, JJ Aitfvu 
from Appkliatk Dfcium No 805 of 1920. 
EHAH AKUDD1N 1 .ASKAR and othcu. 
Defendants- Appellants v KAJEM 
SHEIKIT and others, Plaintiffs-Respon- 
dents. The 25tli August 1922 

l* l cad m a atid proof, variance bet went, when 
fatal to Mitt - Nature of the prniciph 

Plaint ills brought this suit <foi recoveiv 
of possession ol land on establishment 
of title Plaintiffs’ east* was that tlio lands 
m suit formed a portion of their jama and 
woir comprised within the boumlanes of then ’ 
holding and that the southern boundaiv of 
then holding was the i iver Kumar The 
Defendants pleaded that the lands in suit weie 
not included within the holding of the Plain- 
tiffs, hut wore chitr lands which wore settled 
wit! the Defendants The Court of first in- 
stance dismissed the suit Upon appeal the 
District Judge decreed it The following poi- 1 
f ioi of hN judgment will be found riiaterial “ft 
is contended m appeal that assuming that the 
landr in suit are accretions formed by alluvion 
thev must be held to form part and parcel of 
the occupancy raiyati holding of the Plaintiffs, 
hv virtue of the provisions of sec. 4 of Reg. 
X T of 1825 Decisions qtioted in 21 Cal, 233, 
and 13 C. W, N. 267 are cited. Against this 
)t is contended that Plaintiffs upade no such 
\ ^ 


contention m their plaint, that on the con- 
trary they denied strenuously that the lands aio 
accretions at all and that they are not entitled 
to have their title established on any such 
grounds m the present suit. Primd facie there 
is much to he said from the point of vie\v of 
the Respondents, hut the test would appear 
to be whether Plaintiffs now make any prajei 
oi* ask for any relief that was not made oi 
asked for in their plaint, apd whether the ques- 
tion is anything but a pure question of law 
Now it is perfectly clear that the relief sought 
f oi by the Plaintiff is the same, i e , the estab- 
lishment of their title and the recovery of x>os 
session. Similarly it wa.s not contended for tin* 
Respondents that thev would be in a position 
to adduce any evidence, which torn Id rendei 
tins new contention of the Plaintiffs nugatory 
A reference to the Commissioners’ map will 
show that the plaint lands can he accretion-, 
to il%. puna except that of the Plaintiffs. Both 
sides admit the same malih Theie is theie- 
iore no question of dispute between two estate*, 
as to the owneislup of the alluvial lands Tin* 
matter is therefore pmelv one of law. The 
accretions were annexed to the Plaintiffs’ 
holding and are to he eonsideied ns paid and 
parcel of that holding.” 

Defendants in second appeal contended 
that as the Plaintiffs never claimed tin* 
lands as accretions formed by alluvion, 
the lower Appellate Court erred m law 
in allowing the Plaintiffs to make out 
efitirelv a new case not made* in the plaint, 
and in holding that the lands in suit were to 
he treated a pint and pa l cel of Plaintiffs’ 
holding * 

Held — That the Plaintiffs were entitled tc 
a’ decree though not on proof that the land' 
iri/suit lav within the original boundaries, bu 
on proof that the river had receded and tin 
lino which had emerged accreted to the Plain 
trhsi* boldrfg, and the decree of the lowe 
Appellate Court was affirmed 
A* Tliere is no universal rule that every variane 
^between pleading and proof is fatal In apply 
ing thei pi%ciplo the whole olf the circum 
stances must he taken into account, and th 
question is in ultimate analysis one of circun 
stances and not of Jaw, 

It will not be proper to decide against th 
Plaintiffs on a view which may be obviated b 
an amendment of the pleadings in a case whei 
the parties have been allowed to go to prool 
20 0. W. N 207 at p 303 and L. R. 42 1 
A. 103 at p. 108 referred fo. 
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Maulavi 4. A". Fazlul Iluq for the Appel* 
Jants. 

Baku Kshettra Mohan Ghosh for the Re- 
spondents. 

II. C. S. t 4pp<?tfZ dismissed. 

Civil Appelt^th Jurisdiction Before 
S wderson, C J and Rich\rdson, «J. 
M. A No 328 or 19*20 RANI RYAMA 
SUNDARI DEVI sree raj go pal 
ACHARYA GOSSAMI The ‘27th July 
19*22. 

J a nutqtwn — See 48 of Civil Proccduic Code 
-L.i, tension of lime by compromise. 

On the 1 4th December 1905 the Ap- 
pellant obtained a money decree against 
i he predecessor m interest of the Respondent 
On the 30th September 1907 an application i’oj* 
execution was presented, which was dis- 
missed tor default In the begmrpiag of 
1910 another application tor execution was 
pi evented In the com.se of this execution a 
.s olcmimu was filed by the parties on the 30th 
drive 1911, which pi muled foi the pay- 
ment of the deeietal amount in seven 
annual instalments, th.it m case the in- 
stalments weie regulailv paid the deeicv- 
holder would not, he able U execute the 
da ice, but on failure to ]>ay any of the instal- 
ments the balance would* become due and the 
deciee-holder would he able to realise it 0y 
executing the dcciee of the 14th December 
1905 The solcmnna was filed in the execut- 
ing Court, which recorded on it- the fallowing 
oidei “Filed, the parties have come to 
lei ms, the execution case is dismissed “ This 
oi dei was made on the 1st July 1911 The 
judgment-debtor paid six instalments but* re- 
fused to pay the last* instalment, whererpfcm on 
the 10th September 1919 the decroe-bolden ap- 
plied for execution The ludginent-deptor 
contended that the application was red 
under sec 48 of the Code of Civil Procedure 
The trial Com! upheld the said objection imd 
dismissed the application The dccree-holdV 
preferred an appeal to the High Court 
Rabu<t Bam Chunder Mozumdcr and Jtnp - 
endra Cooniar Witter for the Appellant — • 
There w&s a* suspension* of limitation from Jitlv 
1911 to March 1918. The decree-holder could 
not have executed the decree during that period 
ns there was no default m> to then (Sec 
Vaharaja Sir Ravaneswaro Prasad Sing v 
Phmeshar Prosad Shui V R, 48 I. A. J7 : 
s. c. 33 C. L. J 109). The compromise 
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effected in 3911 has the force of a decree. It 
can be therefore executed (See I. L. R. 20 
Cal 20, 24 W. R. 193, 21 W. R. 310; 12 \V. 
R 71; lj R, g l\ (j. 516). 

D . Dwarha Nath Mittei and Babu Harcn - 
dra hushna Survadihanj for the Respondent 
weto not called upon. 

Held — That an application for execution of 
th“ decree was barred under sec 48 of the 
Code of (’ml Rrucedure 

N C ('. [ppml dismi$s\(l, 

_ A 

Chimin \l Rlusiowl JutismcTiox Before 
Nkwrolld and Sunuw \rdy. JJ. Rkv 
\ o 921 of 1922 SIT A NATH MUCH) 

and oi s , Accused, Petitioners v. THE 
KIXfj-KMI'EROR r rhe 22nd Decembei 
1922. 

C nmmal Pfocedute Code ( \ct P of I808) t 
sc(‘< /*?/ and 567 — I ppcHair judgment . con* 

fcnU of - I ppheabihty to case v under secs 110 
ami IIS , Cr P C 

Tins was a Rule against ay order of Mr K 
(i Hlomfield, Distnd Magistrate of Nadia, 
dated the lfith August 19 M lwmisHing the 
appeal piefened by the Petitioners against an 
oi dei of Mi D M Sen, Sub-Di visional Magis- 
trate of Meheipui, dated the 30tli June 1922, 
dneetmg the Petit lonoib under sec. 318, Cr 
V (' to cxc< nte J>ond* of Rs. 2(K) each with 
two siiieticH, each for Rs 200 to bo of good 
beliaMom for one Near In default of execu- 
tion of such bonds, to suffei rigorous nnpiison- 
mont each for one voar under sec 123. Cr 
PC* 

The judgment of the District Magistrate on 
appeal w-as as follows — “ T have gone through 
the recoid and the careful judgment of the 
trying Magistrate, and 3 say at once that T find 
no icason whate\ei to inter foie with bis deci- 
sion winch seems to be well -considered and just 
and in fact tire onlv possible one There is a 
mav of good cadence against all five accused 
which T have taken the trouble to verify more 
specially in the case of Akul Sheikh whose 
association with the four Hindus might seem 
pjwm facie' unnatural and open to nueslion 
Tlide is ample evidence against him also born 
of crenel al ieputo and of actual participation in 
a large number of thefts and burglaries in the 
neighbor! rho >d The arguments urged and 
the^ rulings quoted bv the learned pleader for 
fid defence are Hie veriest crambe renetiUi of 
defence speeches m sec. 310, Or. P, C. cases. 
Moreover thev were ablv answered bv tbc Court 
Inspector js bo appeared on behalf of the 
’ 43 / 
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Crown. I uphold the order of the trying 
Magistrate and dismiss the appeal.’ * 
habu Mntyunjay Chattopadhyay for the 
Petitioner*. — The judgment ct the Court o^t 
appeal btlow is not in accordance with law 
inasmuch iis it contiu\cnes the piovisions at 
sec I'd l icud with see. 367 of the Criminal 
Piocedmr ( 'ode. The learned District Magis- 
u ate in ins explanation says that secs. 
124 nn<JLJ}()7, Ci. P. 0 aie not aj>plieable to 
casey'undci secs 1 10 and US, (T P. C. With 
leaped , I submit that lie is entnely wrong 
iii that Mew. 

No one appeared to show cause. 

If (Id— That se( s lit and .*307 applied to 
judgments i i ci ses undei secs. 110 and 118 of 
ihe Cr. P C and that the judgment m this 
ease was not m jcoot dance it h law 

S 0 C. Rule made absolute; 

1 pp( al di natal to be tc-lmird. 


( ui w l \ \ 1 j Krvisiowl Ji iusdictiov Ticfoie 
Niwvnoi no and Hrmnw uim, JJ Oriui- 
\ al IPcvrsioN No (>72 of 1922 SYED 
SADKK }\ KZ \ , second party, Petitions, 
r KACHINDR V N \TH ROV and others, 
first pally, Opposite PartA. The 21st 
November 1922. 

C mutual Procedure Code Sir/ V of 
secs 7/1 and "130 — Rinding of possession 
uudet the Surrey \el and m re ( otd-of-rUfhls 
under P>( ntfal Tenancy Ad, value of, if bind - 
irnj on the Mcn/istiate , oj only ptrep of ca- 
dence — ()rd,rr based on vvuh nee partly re- 
corded by anoihn Ifayisftale and jiarlly by 
hihtsclf , leqahhf of— See ?>n, ptoriso (a\ if 
applies to If 7) proceeding 

This Rule was dnected against an order 
imdei sre 11,1, (’j 7* C , declining Hie 1st 

nait\ to l*o in possession oj eeitam dun land. 
1 lu* P» liuoner was a memhor of the second 
pam. and it was contended on his behalf that 
tin* Magistrate had no piusdietion in go behind 
ordeis fussed in Ins favour both under 
the Sunov \e{ and undoi the Tlengnl Tenancy 
^et and fliat fho.se orders were bidding on 
H*e A Fag ad rate and he was bound to hold that 
aftoJ the decision in the proceeding under the 
1 ,,nn ^ corul pa i (\ were m nosscs- 

Mor ' Their was a case of boundary dispute 
nm ei see ^ 1 o{ the Survey At*' between tbo 
ivn t\ Saeinndra \«tj, Thw and others and 

, w ° n(1 Hvcd Radolc Reza and other., 
nm ]t " ,,s decided in favour of the 

\ 


second party in June 1918. * The settle- 
ment record-oDrights, finally published m 
August 1918, also shewed that the land- 
cox ered by the proceedings were recorded 
to be m possession of the second party. Tue 
second pm ty relied upon these and it was con- 
tended that the aforesaid decision under the 
Sin \ ey Act had the force of a Civil Coun 
device and the Magistrate h.u r> jurisdiction 
to go behind it. , 

The present 1 15 pioceedings weie stait- 
id on the 26th December 1920 The.Magis- 
h ate m considering the effect of the decision 
j| the boundary dispute case held “The cu^e 
w.m decided on 2nd June 1918. The distm- 
bcince is said to have taken place m Decembei 
IOjO There was a long intenal between the 
dt vision and the cailse of action m this case, 
sp the question of possession sliould be cu- 
te 1 ed into and that decision cannot be relied 
upon Without imestigation ” 

Auothei point was taken by the Petitioner 
to the Magistiate’s jurisdiction and this 
w,i- based on sec -HO, Cr. P C The Magis- 
Ii,iU‘, who passed tliconlci imdei see 145, Or 
J' did not himself record the whole of the 
e\ idi nee He based Ins decision paitly on the 
iwidence iccoided by anotliei ]\Iagistrate before 
w J onj the proceedings wrrey commenced. 

Held — That, the dr tiers Tolled on by the 
second party w ei e not binding on the Magis- 
tule, and be had juiisdiction to consider the 
(Widence before him and come to a finding on 
the Question of possession as lie bad done. 

The finding of the Magistrate that the first 
paitv wtic now in possession was in itsetf 
a finding of change of relationship since the 
du’sion under the Survey Act. The Magis- 
t iatc*s order could not be sajjJ to have been 
madey^Mthout liinsdicfion because be had not 
e\pupislv stated that the presumption arising 
fiomUhis entivjiad been lebutted. His find- 
ing wok jn fact a finding that the presumption 
had been rebutted 

held Sjto — That, the application of proviso 
(a(i osec 850, Cr V C , is limited to criminal 
trH and does not extend to a proceeding under 
see 115 Or P. 0. The said proviso did not 
con pel the Magistrate to start the enquiry 
dr novo. * 

P>abuR Mamnatha Naih Muhherii and Hem- 
endra Kumar Das for the Petitioner. 

ttabtis Dmarathi Sanyat, Narendra Kumar 
Past!, A nilemfm Nath Rcti Chowdhury and 
Pmta Nath Dutt £or<;he OpnositJe Party. 

H C. jS. Rule discharged. 
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Jt must always be left to the discretion of the 
individual officer as to what orders he should 
pubs immediately and what others should be 
juseivod for consideration If the idea is Kh.il 
iioiri ] 1 am to 5 pm the Munsif shall sit 
tight on the bench only listening, and by 
\\,i\ ol diuumon taking notes, and then pro- 
ceed at the end of the day to write out all his 
judgments and orders in candle light, iD 
.ib^Htflfitv is self-iw (dent To conform to 
il/, notion of a Munsifs dut\, it would be m- 
\ run bent upon the officer to cany heaps of ic- 
eords lionie at tin* end of the day year in and 
km* out, assunong it to be a reasonable de- 
mand, for the salary he is paid, that lie should 
not give himself any rest or recreation even 
on’ of Court, after the (lav’s gunding mem il 
stnnn m attending to evidence and arguments 
m Court Both these charges, it is justly 
urged, owe their genesis to a total failure on 
the part of the members of the Committee 01 
then* informants to appreciate the nature of 
the functions peifoimed by these officers It 
is a fact moreover that very little time is m 
icality spent by Munsifs in chambers and 
\er\ few judgment's strictly so called are 
wnt ten during Coiut hours and judgments hi 
important cases aie as a rule written out of 
Court, and on holidays 

« 

“The evidence we have received certainly 
points to tl v> fact that insufficient work is 
done “ Since the Committee say so, we must 
presume that they had some soit. of evidence 
before them But this evidence has not been 
published Tt might, for aught one know^s, 
have been malicious and interested gossip 
Our information, on the other hand, as is borne 
out by the complaints we have repeatedly 
voiced in these columns, is that the supervis- 
ing authoiitv which deals out }yraise and blame 
and awards or withholds promotions for the 
w ork done by Judicial Officers m the mofussi! 
hvs inordinate stress upon the quantity of out- 
turn totally ignonng the quality The sugges- 
Don that “ efficient disposal of capes 1 ' suffers 
tluYiigh want of supervision is by no means 
the least amazing statement made in the 
course of this single paragraph Are the 
members of the Committee aware of the real 
cause of the phenomenal advance in the num- 
ber of c>ses disposed of by the Munsifs from 
1912 to 1921 , the figures whereof the Committee 
quote in para 100 of the "Report 0 Tt was due 
t> ‘'supervision 1 ' and " supervision " too of 
questionable kind which mistakes haste 


* i 
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for expedition and the Jack of which the Com. 
mittee lament. The comments and com- 
munications which appeared in the 24 ri t 
volume of .this journal (ride pp. cxxi, cxxi.x, 
cxxxni, cixm) will throw instructive light 
upon this matter. Tho alleged insufficient 
of woik done and absence of supervision to 
which it is attributed are a myth. 

The Committee apparently never cared to 
onquue as to the conditions under which tb*‘ 
requisition of an extra officer to dispose of 
accumulations is made The icqipsition, it 
we aie coirecth informed, is invariably made 
b\ tho District Judge who has to submit n 
statement of the work (lone by tithe existing 
stall with a certificate that it is working to jN 
hill capacity and the lecormnendation ^ 
' tinally made to the High Comt after the 
closest sciutmv It seems, to say the lea«f 
extiadrdmai \ tliat a body of ofticeis, provn- 
luallv the most hatd-worked, should come in 
foi sueli uninfoimed and imcutical castigation 
at the Jiands of a Committee constituted a^ 
ti e Bengal Retrenchment. Committee wa^ , 
aitei they had successfully inn the gauntlet ot 
such highly competent commissions of enqu'n 
as the Pulfiic Services Commission and the 
Cleaves Committee f 

c 

“ Munsifs, by general consent, aie being 
paid more than an economic wage, 1 ’ say the 
Committee in para 397 This “general con- 
sent “♦needs definition It probably means 
the consent of those wdio think with the Com- 
mittee that Munsifs slink work m Court and 
skulk m chambers “ Give a dog a bad name 
uuwl hang him” is a well-known adage 
But/if you are going to enhance the pecuniary 
liui&diction of the Munsif m order to put upon 
hi in a large part of the work which now occu- 
pvW tho time and energies of Subordinate 
Judges fas the Committee have proposed U 
tio> then it docs seem in the highest degree 

gracious. if instead of paving him some paf 
of a Sub- Judge's salary, you proceed to nit 
d< wn the salary he is now getting, on the ple r 
that for the (Munsif ’s') work he is now doin£ 
he is getting more itlijin an economic wage. 

* i _ - ■ - 

But the statement in the Committee’s re 
commendations concerning judicial adminis 
tratjon which, has chiefly arrested attention i* 
where they sav that tliev would prefer Deputv 
Magistrates in Sub-Judges to do Assistani 
Sessions Judge's work “ as the latter by tirain- 
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mg arc more deposed to decide on the balance 
of evidence rather than on the | obabilitietJ. 
(para. 10*2). Deputy Magistrates would thank 
the Committee for the compliment (fgr some 
compliment must be implied in the preference) 
mo u- heartily if they knew exactly what tins 
sentence is intended to convey Are Deputy 
Magistrates ci edited b\ the Committee with 
a soi t of heaven-sent intuition which enables 
them to get at the truth without rcfoience to 
the evidence? Or does it mean that Sub- 
Judges 'are bv fate special I v condemned to a 
miit of constitutional inability to see through 
peijured testimony? Or is the Committee out 
to revive that penchant foi ‘‘ assul hoi ” whieli 
went so materially to the making up of the 
cotenanted mo-bap of the* Distnct of a gene- 
ration ago° 11, on the othei hand, the sug,- 
gestion is that the tiammg which the Deputy 
Magistrates leeeive teaches them ly^some 
mistenou.s manner to sift evidence bv quality, 
whereas the training which Sub-Judges receive 
somehow makes them lose sight of this funda- 
mental principle of weighing evidence, and 
t ha 1 the latter therefor e arc habituallv left to 
weigh evidence bv quantity alone, if ought not 
to have found a place m a report which is ex- 
pected to be taken seriously, 9 for w f e cannot 
believe that anybody with anv pretensions to 
judgment will attach tlx* slightest importance 
to it 

ffiomspanbeitce. 


pa ration of details would present no difficulties 
An outsider is at a disadvantage m preparing 
an airuute scheme according to liib idea, tor 
some figuies aie alwavs necessary to prepare 
details, and lie cannot get access to those 
figun'b except with tire permission and help of 
(io\ei nnient However, a single illustration 
will explain mv suggestion on puia. LB of tho 
iepoit of tlie (iicaves Cuimmltee at my .letter 
published m \oin journal dated 1st Jarfuiwv 
IbJf We shall begin uheie the (’ommittee 
lu\e begun. 

li, ) ’j i ojj>i rr < Jhkaiganj) there arc thieo 
j\ 1 iiTi-sif , arul accoidmg to the Table of the Ro- 
poi i thcie is eiuumal work for l\ officers 
Bin 1 I. 1 1 1 x hi JWtualdiali (Ihkmganj) there me 
(on. MxiisiU and thcie is eummal work for 
H off i a As a. matter ot fact four 
Mm Mia aie not peiinai.entlv employed m 
Pntnakhdli and one ol them is sent on deputa- 
: mil elsewheie and three Munsils are not suffi- 
*cit.nt in Pnojpur and an ddttional Munsif is 
occasional! \ lequned at that station So, it the 
Clou'i nmoi't accept mv suggestions, thev haw.* 
simple to empun lour Munsrls m each of the 
stations, 1‘irojpui and Patuakhah, when it will 
tv* wen that In the addition of \th cuim- 
nd woik m Piiojpm the fourth Munsif ma t \ 
be peimanentlv necessary, also owing to the 
addition of half c.munal vuukat Patuakhult the 
fourth Munsif of that station need not be de- 
putt <’ elsewheie Moreover, if the principle 
bo accepted thcie can never bo extra cost 
inclined 1 on this behalf For if it be found 


Tim Emrop, ‘ C\lcttt\ Whfkm Notes.” 
Sin, 

Being cncouiaged b\ your favourable oorrf- 
ments on my suggestions m the issue dat^d 1st 
.January 19211 of your esteemed journal, and 1 also 
being pressed by several of my friends,.! Vas 
tempted to piepare the details of a schema for 
combining civil and criminal works m Mofussil 
stations which would effect a saving in tire 
numbeir of officers employed on the lines of Trfy 
suggestions, for publication in* your most 
esteemed journal, but on further considerations 
T postpone the effort The first of these 
considerations is that tlie space in vour 
journal may not admit of the publica- 
tion of any detailed scheme and the next 
consideration is that the readers of your 
journal are too intelligent to require any 
further assistance to understand the principles 
of mv suggestions. As for the Government, 
they need only accept the principles, the pre- 


thaf tic additioi.nl ruminal work of a station 
combined with tlie iiddit.onal civil work of 
that Mat mu exci eds the work of one full officer, 
it will be expedient to einpk v a Munsif to work 
fo, a, pm t ion of the vcai to clear off the arrears 
of ci\il w oik, the oiimm.il work being never 
allowed to accumulate by special orders of the 
I roimiii ,'hle High Court 

Xow the situation has, to some extent, been 
altered bv the publication of the Report ot the 
Bemud Eetienokniont Cn nmittee and if the 
Government accept the recommendations of 
that- report to incteaso the powers of Munsifs 
to Rs o 000 and even to Rs. 5,000, increase in 
the number of Munsifs will be inevitable with 
a com unndmg decrease m Bui) mlmato Judges 
Any ied net ion in their numbers is unthinkable 
ns has hern ablv demonstrated in various 
contributions published in vour esteemed 
ir.H mil <nJr -1 C W N. PP- 121m 
pOn mnn •in.°.ni coinmoncin<r from the mi- 
tor',,,! on “‘Pwt-aling of (lie SuboWlirmtf Jo/- 
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ciary andf its Evil Effects ” Thus there will 
he fresh disiubution ol o fried s w each btation 
and the Government lane got another oppor* 1 
t unity to combine additional civil and criminal 
wotl: of a station 1 have carefully avoided 
any ]>ioix)sal to vest Deputy Magistrates with 
civil |K)w T ers as such a proposal lias nowlieie 
been recommended by the Committees, and 
wouljTceitainly be viewed as lefrogiade. 

In para. 91 of the Kejioit of the Bengal Re- 
tieuehment Committee, we see that the Com- 
mittee waned the possibility of separation of 
indicia] and executive functions as outside the 
pe of tlieir deliberations and so we do not find 
m that leport any proposal for the abolition ol 
the posts of Kupcnulendenlb of Bohce. 

However this pioposal ru- os dneetlv fiom the 
sepnnutum of judicial and e\ocuti\e functions 
and tlie country sliould urge the Jbduct Office) s 
to take u]> the enntaol ol the Police when the 
Dntnct Bands, the Afumeipalitios, and the en-‘ 
In' 1 cmmnal woik have been taken aw'av fiom 
iheir hands By the elnmnation of Ibis useless 
Imulen onlv, the savings will exceed any addi- 
tu lial expenditure fm ilie nmeh-needed reform. 

Yours liulv, 
Citizen. 


JUtea of (Easts. 

CALCUTTA HIGH COURT. 

Baoent decisions not yet reported 

(The Important cases to be fully reported hereafter.) 

OiiDixvuv Oruilxvl Civil J i rlsihciiov Be- 
loie Pall , ,1 Srir No 2010 of 1920 
J \1)AV CHANDR \ AJ1TTER and ois. 
v ROM ESI! CHANDRA BOSE. The 
29th Januarv 1920. 

Hides and Oidcis of (he Ilujh Court <Om- 
(final Side)' Chap AAX17, rr 9, 32 and 72 - 
Payment by attorney of excess fees to counsd, 
it recoverable , when disallowed by Taring 
Officet and no icnew of his decision by Court 
The Plamliffs instituted this suit to recover 
a sum of Rs. \ ,08*2 fiom the Defendant, a 
solicitor of tins Court , who had acted for the 
Plaintiffs in another suit and had been paid hv 
them Aa-iious sums of monev for the purpose 
of prosecuting that suit The Defendant ad- 
mitted liability for a- sum of Rs. 1,724, but as 
regards the balance of the claim, pleaded that 
the same was irrecoverable, as having been paid 
bv him to counsel engaged in t|ie other su»t 
under instructions from the Plaintiffs. If was 
found in evidence that the Defendant had paid 


the w bole of the sum to counsel with the know- 
ledge and approval of the Plaintiff s though 
without then written authority; that the (ees 
paid were in excess of the scale of fees laid 
down in i. 32 of the taxation rules; that the 
whole of the excess fees paid had been dis- 
allowed by the Taxing Officei ; and that tlieie 
was no application by the Defendant to *wiv 
puige for* a leview of (lie decision ol the Taxing 
Oft.cer : 

Held — Tha* the solicitor being an officer of 
tin Court was entitled to letam whatever 
monies the mles of the Court allowed* lum to 
iclcuu, but that lie had no light to retain anv 
sum disallowed by the Taxing Officer 

V K. C . Sint dec iced 


Criminal Revision al Jurlsdiciiox Beloie 
N^vvboild aiul ttrmmvvRm, JJ Ciu- 
mt.x'al Revision No 1005 of 19_2 
JAG AT CHANDRA GHOSH, Accused, 
Petit i on or v KING -BAITER O R The 

4tli January 1923. 

Legal I’lactit toners 1 < f (XI 11} of 1$79\ 
s('> ib- -Tout —Order by Fourth Presidency 
Magistral! including the name of a person m 
Hu list of touts for Cahntta Police Court , 
X< ithern Division, if legal— Jurisdiction 

This Rule was directed against an outer, 
(I led the 1th July 1922 passed by Mr. J N 
SuKai, Fouith Pierudencv Alagistiate, Cnl- 
cutU, undei sec. 3f» of the Legal Piaetitioneis 
Ael, including the Petitioner’s name in a list 
ol touts Bv this older the Petitioner’s name 
v,n added to the list of touts for the Court at 
Joiahagan (Cale/utfa Police Court, Noli them 
Division) It is to he noted that the Couit. 
at Jjt>rabagan is subordjnsybe to the duel 
Thesideney AI agist rate and consists of several 
Coufts. presided over by several Presidency 
Magytiates, (me of whom was the Fourth 
Piesidtncv ATagistrate, Air J N Rirkar, who 
pjf-sed the order complained of • 
jfilehl — That the order was bad as having 
been made without jurisdiction, inasmuch as 
tire poweis of a Presidency Afagistrate was 
limited hv sec 30 of the Legal Practitioners 
Act to Ins own Court and the Courts subordi- 
nate thereto. 

The Rule was made absolute, and the order 
of the Fourth Presidency Magistrate directing 
tbiJ the Petitioner’s name be included in the 
lisr of touts for the Jorabagan Court was set 
as’de. * 

Bain Santosh Kumar Bose for tlie Petitioner. 
H. C. S. Buie made absolute . 
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Habeas Corpus. 

Suppose a man is kept under detention out- 
side the Piesidency Towns, what lemedy does 
the law provide for Ixn immediate inquiry into 
the circumstances of Ins Retention and for his 
immediate release, if the detention is found 
to be illegal? In the well-known case of Amir 
Khan , ^Norman, J., held “that the Supreme 
Conn had power to issue writs of habeaswcorpns 
to persons in the Mofussil and that the same 
powei is continued to the High Court” [6 
Bengal Law Repeats, p 392 0870)] Under 
sec 491 of the Criminal Procedure Code, the* 
High Courts are empowered to issue wnts in 
the nature of habeas 9 corpus to persons within 
the limits of their lespective Ordinary OiigiAal 
Civil Jurisdiction. It is a doubtful point whe- 
ther the legislature, by the use of the frords 
“ within the limits of its Ordinary Original CiviP 
Jurisdiction,” has bv implication abolishgfty 
the common law jurisdiction of the High Court 
to* issue writs in the mofussil. Be that as it 
may, the present Code of Criminal Procedure 
'does not expressly give any Court power to 
issue writs of habeas corpus outside the Presi- 
dency Towns. 

Sec. 100 of the Criminal Procedure? Code 
provides: “ If any Presidency Magistrate. 
Magistrate of the first class or Rub-Divisional 
Magistrate has reason to believe that any per- 


son it> confined undei such cnoumsfanecs tliat 
the confinement amounts to an offence, lie 
may issue a search warrant . . and the 
person, if found, shall be immediately taken 
betoie a Magistrate, who shall make such 
oi dei as in the cu cum. stances of the case seem 
proper ” It may he said that this section 
provides m a. diffeient form the same remedy 
as see 49! But. a comjnnison of the two 
sections will show' that sec 100 is not so 
wide in its operation as the other sectiou. 
Besides, the discretion to issue a search 
warrant is left to an executive officer. And 
lastly, the applicant lias to satisfy the Court 
that the detention is under such circumstances 
that it amounts to* an offence— a burden by no 
means easy to disci large, having (regard to thq 
fact that m most cases the applicant is not 
likelv to have any first-hand information as to 
the eiicumsfances of the detention, particularly 
in those cases where the detention is by a 
police officer. 

Sec. 61 of the same Code provides that 
“no police officer shall detain in custody a 
person without warrant for a longer period 
than under all the circumstances of the case 
is reasonable and such a period shall not .... 
exceed twenty-four hours exclusive of the 
time necessary tor the journey from the place 
of pi-rest? M> the Magistrate, « Court.” But 
suppose this salutary provision of law is not 
obseived, that does not vitiate the trial 
nor does it give jurisdiction to a Magistrate to 
call upon the police officer to produce the 
prisoner For not observing the law, he may 
be departmental^ punished, or he may be 
liable to be prosecuted in a Criminal Conrt or 
sued in a Civil Court for damages. But it is 
obvious that these remedies , Ibough they may 
exercise some 'pressure upon him to produce, ' 
the prisonei before a Magistrate within € 
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reasonable time, are no substitute for a writ 
in the nature of habeas corpus # 

- i 

For these reasons, we welcome the provi- 
sion in the Racial Distinctions Bill empower- 
ing* High Courts to issue writs in the nature of 
habeas corpus to all places within their 
Appellate Criminal Jurisdiction. During 
the 'em ly days of the East India Com- 
pany, only those who resided in the Com- 
pany’s settlements (which in course of 
time have grown up into our Presidency 
Towns) and British subjects outside the 
settlements were governed by the common 
Jaw and they alone could claim the writ of 
habeas corpus as a mattei of right Since the 
tiansference of the Government of the whole 
oountiy to the Crown, there exists no reason 
foi perpetuating this distinction between the 
Molussil and the Presidency Towns. 

The Bengal Retrenchment Committee’s Re* 
port and the Judicial Administration of 
the Province. 

We are receiving more criticisms on the 
recommendations of the Bengal Retrench- 
ment Committee with reference to the judi- 
cial administration of the ^Province. We do 
not consider it necessary to publish all of them 
in extevso , but some of the points raised 
appear to us to be of sufficient importance to 
merit discussion in our editorial columns. 

Our attention has been diawn to para. 110 
of the report of the Committee which states * 

" The executive holidays for the year 1923 
amount to 91 days including Snndavs, leav- 
ing 274 working days. We think this num- 
ber of holidays is excessive, but the Civil 
Courts enjov 22 holidays in addition and work 
fair onlv 252 davs We have recommended 
elsewhere that the executive holidays be re- 
duced by 10, and we consider there is no real 
justification fbr granting the ,Chi{ Courts a 
greater number of holidays than the execu- 
tive side. Bv this proposal the Civil Courts 
would work 32 days more in a year, and their 
out-turn of work would be increased by more 
than 12 days ” Tn making this recommenda- 
tion for equalising the number of holidays for 
both branches of the Provincial Service, the 
men hers of the Committee obviously over- 
looked the fact that in consideration of the 
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larger number of holidays enjoyed by judicial 
officers, they are not, under the existing rules, 
entitled to leave on full pay. If this recom- 
mendation the Committee should be accept- 
ed, judicial officers will have to be granted leave 
on full pay on the same terms as executive 
officers. Applications for such leave will be 
made at all times of the year; and new officers 
will have to be found to carry on the work ol 
officers on leave The “out-turn” will cei- 
tainly improve but at the cost of increasing 
the cadre of the service — and this certainly 
will not make for retrenchment. The recom- 
mendation m para 110 seems to us to be 
extremely superficial and unsound. In this 
connection mav we inquire if it 13 the 'rule 
for executive officers to have -a day off on last 
.Saturdays? If so, then executive officers have 
nbout^ 12 more holidays to their credit 

With reference to the lecommendation in 
para. 397 of the Report for reducing the pay 
of Munsifs, the communication of “ Fairplay " 
published in another column gives figures 
which will be found instructive In our last 
Hsue, we alluded to the unfairness of piling 
up Sub-Judges’ work on Munsifs with a view 
to reducing the number of Sub- Judges and at 
the same time reducing the scales of pav of 
the Munsifs It must be obvious to the most 
superficial that this recommendation means 
to Jdunsifs stoppage of promotion as w T ell as 
reduction of pay, though the work will be 
heavier and more responsible Upon this 
particular recommendation, the point of view 
of the litigant public should not be lost sight 
of ti They are now being made to pay not 
merely for the mamtenancQjstf the machinery 
of law Courts but towards the working ex- 
pensef of the general administration If this 
be so, then sq far as the manning and equip- 
ment of the judicial administration are con- 
cprned, the litigant public have the right to 
ipaist that thev get good value for their monev 
and that tfye ludicial administration be not 
pinched and starved and third rate service 
meted out to them in ordef that a large surplus 
may he left for the general purposes of ad- 
ministration. 

One correspondent writes : "The Com- 
mittee recommend that the powers of Munsif? 
he (raised to Rs. 5.000 and their maximum pav 
be reduced to Rs. 000. Already an officer 
cannot become a Sub-Judge before the age ot 
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50, and if the powers of Munsifs be increased 
to Ks. 5,000, nearly half the present number 
ol Sub- Judges will remain Munsifs conse- 
quence, and so an officer would be a Munsif 
up to the age of 52 or 53 at a pav of Rs. GOO. 
At that age the members of the executive ser- 
vice would be drawing R$. 850 to Rs. 1,000, 
but the Committee have nothing to suggest as 
icgords them ” “Fiom the figures given in 
1 lie repot t of the Public Services Commission,” 

I he hi-mp correspondent goes on, “it will ap- 
peal that^the High Court confirmed on appeal 
S3 per cent of the decisions of Sub-Judges 
compared with 74 pci cent cf the decisions of 
Deduct Judges ” Does tins, one feels dispos- 
c 1 to ask, point to special incapacity on the part 
oi 1 1 ae^c officers to decide races on evidence? 

§ 


(JEortcBpanbme. * ' 

PAY OP MUNSIFS. 

To 

Ttte Editor, “Calcuttv Weekly Notes ” 
Sir, 

There is an impression abroad that Munsifs 
me now getting more than Deputy Mngis- 
uates The following figures which have 
been compiled frora*the civil hs£ con octal up 
to 1st Julv 1922 conclusively demonstrate 
how* erroneous this impression is and it should, 
tor the sake of justice to a hard-working 
elms of public servants, be removed • 
Average pay which Average pay •which 


Munsifs drew on 


Deputy Magistrates 
(who have not been 
promoted from the 
ranks of Sub-Deputy* 
Magistrates) dreft on 


34 th year 
35th year 
36th year 
37th year 
38th year 
39th year 
40th year 
41st year. 
42nd year* 
43rd year 
44th year 
45th year 
46th year 


l 7-22. 

1-7-2?, 

Rs. 350 

Rs. 4B0 

„ 368 • 

„ 462 

„ 420* 

„ 503 

„ 397 

,,•560 • 

„ 453 

„ 650 * * 

„ 467 . 

„ 569 

„ 510 

„ 600 

„ 530 

„ 631 

„ 547 

„ 625 

' „ 586 

„ 658 

„ 615 

„ 650 

„ 635 

„ 700 

„ 663 

„ 733 

„ 700 

„ 850 


* Tins figure is due to an officer having been appointed 
Munsif at an unusually early ago. 




This table shows that Munsifs in their 33rd 
to 46th years are drawing on an average Rs. 93 
per mensem less than Deputy Magistrates of 
these ages. But in the case of I. C. S officers, 
those who are on the judicial side are allowed 
Rs 150 per mensem mo: a than t ho-o on the 
executive side as judicial allowance. The 
reason-} which justify this judicial allowance 
m the case <5 1 (' £ officers should also 

justil v Munsifs getting mote, than Deputy 
Mash'd iwtcs, but though ihe\ me getting less 
then* lias sti, ogfdv been an unjust outcry 
agam-t them. 

Faiiu*l\y. 


of <£ asrs. 

CALCUTTA HIGH COURT. 

* Recent decisions not yet reported 

(The Important oaaea to bo fully reported hereafter,) 

Civil \ppell\te J rmsnic’nox Before 
(iimrimn and Cuming, JJ. S A. 
No 2077 of 1920 MAUENDRA NATH 
BOSE and ors., Appellants v ABINASH 
( HAN ORA yOSE, Respondent. The 
26lii January 1923 

Suit for cesses- — Whether maintainable only 
against some heirs of ongwal tenants — VFhr- 
ther such sii}t is one for rent or for damages — 

Or 2, r 2, C P C , whether a bar . 

One Kshantakali who had a hte-inteiest in 
some lands made a permanent mourasi settle- 
ment of live annas share of zemindari right 
with hei brothers, Bidhubluishan, Matilal and 
Randal The then presumptive reversioners, 
Brojogopal and Aghoienath, joined iri the 
settlement Besides rent, the three brothers 
agreed to pav revenue and cesses Thereafter 
Brojogopal died in 1313 B S. and Kshanta- 
kali m 12-22 P> 8 Brdhubhushan, Matilal 
and Randal also died leaving behind 
them two,* tw'o and six heirs respectively. 
These heirs of the original tenants failed to 
pay cesses which were realised by the Govern- 
ment from Aghorenath bv certificate. > Aghore- 
nath thereupon sued these ten heirs of the 
original tenants for the recovery of the amount 
of < ress< s which he had to pav by reason of 
their default The defence inter alia was, 
that the suit.tfas not maintainable by Aghore-^ 
nath alone, Biojogopal’s heir being a necea* 

51 



ja THE CALCUTTA WEEKLY NOTES. [Voi*. XXVU 


sary party ; that the suit was barred by Or. 2, 
i\ 2 of the Civil Procedure Code, inasmuch px 
cess was rent and the Plaintiff m a previous 
suit toi lent omitted to include the claim for 
cess. 

The Court of first instance decreed the 
Plaintiff's suift agaunbt all the Defendants 
On appeal it was contended that one of the 
two heirs of Matilal was not piopeily lepie- 
sented and two ol tiie ten liens of Kamlal weie 
not pwperly sened with notice s, and the suit 
was not maintainable against some of the 
hens ot tlw original tenants and fiu tiler that 
the suit was bailed by Oi. 2, 1 12, C. P. C. 
The lower Appellate Omul hold that the decree 
could not stand against the tin ee Defendants 
not pioperly represented or seived, and deciecd 
the Plaintiff’s suit as against the remaining 
se\en Defendants, who nreleired this Second 
Appeal to the High Court 
Bnbu Piyan Mohan Chattel jee appeared for 
the Appellants 

Babu MriLyunmy Cliattopadhyay appeared 
for the Respondent. 

Held— (1 ) That Biojogopal had only a 
contingent interest in the property, and his 
heir was not a necessary party 

(2) That the liability of (lie original tenants 
was joint and several and the suit could be 
brought against any one of the original con- 
tractors. Knshnadas v Kalhara, 22 C. W 
N 289, Beradar Sinqh v. Bacha . Mahato, 5 
Pat L J 32, followed. Kasikmkar v 
Satyendra , 12 C L. J. 642, distinguished 
The Plaintiff was therefore entitled to a full 
money decree against the heirs of Bidhu- 
bhushan alone. 

(3) That the suit for recovery of cesses was 
not one for rent but for damages and was 
consequently not barred by Or. 2, r 2, 
CP C ’ 

S C. C. Decree of the lower 'Appellate 

Court varied 


The properties m Buit belonged to, one Dal 
molion which was inherited by his widow Jov 
mam. c tihe died in 1911. On the 15th j U m 
1918 Defendants Noa. 2 to 6 claiming to b< 
entitled to the properties as leversioneu* 0 
Lalmohon sold the properties to the Plaudit 
who thereupon sued the Defendant No. 1 i 01 
recovery ot possession /The defence v\ ;i> 
two-fold, viz , (J) that the Defendants Nos l 
lo 6 weie not ieveisioneis ot Lalnohon, and 
(2) that the conveyance by Defendants Nos 2 
to 6 to the Plaintiffs w r as without Consider j- 
iion and was not a bond fide transaction. The 
Defendants Nos 2 to 6 hied a written state- 
ment admitting the ic'ceipt of consideration 
and stating that the transaction was a bond 
*fidr one The Defendant No. 4 also deposed 
to the same effect The first Couit found that 
the Defendants Nos 2 to 6 weie not ie\ei- 
sioners and that the comeyance was with- 
out consideration and not a bond fide 
tiansaction On appeal the learned Addi- 
tional District Judge held that the De- 
fendants Nos 2 to 6 weie the icvei- 
sioners ot Lalmohon but did not go into the 
question of the genuineness of the convey- 
ance A decree was passed by biro in favour 
of Plaintiffs The f Defendants on appeal to 
tins Court contended that there ought to be a, 
remand as the low’er Appellate Court left the 
aforesaid question undetermined : 

Held— That in view of the decision of Lain, 
Adialram v. Bata Kazim Hossain, 32 I. A 
113, 27 All. 271, the question as to the bond 
Tides and validity of the conveyance was one 
between the vendor and the vendee only which 
could' not be raised by a,th**d party. 

tyr. D. N Mitter and Babu Bhupendra K. 
Ghosh for the Appellant. 

Babu Ilupchdra K. Mitter for the Respon- 
dents* # 

^ C C. Appeal dismissed + 


Civil Appellate Jurisdiction, Before 
Walmslry and B, B. Ghose, JJ. S A 
No. 2802 of 1920 ANAPTFAPA PAS. 
Defendant, Apj>ellant v. BHURAN 
MOHAN MAITT, and ors , Plaintiffs, 
Respondents. The 15th January 1923* 
Sender and sendee — Questio 7 i as to the bona 
nfies and vaiidity of conveyance , if tan be raw- 
ea by a third party. 
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Tht Racial Distinctions Bill. * 

The distinctions under the Criminal Tioce- 
dure (’ode in iavour /ofj Kuiopeans have all 
along been condemned by Indian publicists as 
a serious defect in the administration o) 
enminal justice in this eountiy To lemove 
tlieso distinctions, on the 15th of September 
lb 2 2, the .Legislative Assembly adopted a 
lesolution recommencing to the Government 
o( India, the appointment# of a committee to 
consider what amendments ishould be made 
m the Criminal Procedure Code with reference 
to those provisions which differentiate between 
Indians and Europeans The recommenda- 
tion was accepted by -the Gbveinmont who 
appointed a committee to icpoit upon the 
modifications of law winch they recommend ^ 
should be adopted The committee which iti~ 
f hided indicia] authorities and 1 epi esentafivos 
'»f the Bar and of the mtciests mainly affected 

sulin itted their Kepoit in July 1022 * 

___ • 


The proposals of the committee, a if our 
eaders are aware, represent a comprhtnis^ # 
between the interests mainly affected They 
recognise that cases do arise m frhich racial 
considerations are involved Eor these cases 
hey propose the adontion of a special proco- 
hire for the trial of offences outside the Presi- 
lenev Towns and with regard to the existing 
distinctions they propose that the privileges 
uijoved hv Europeans should edher be accord- 
ed to Indians or that thev should be taken 
nvav • 


tended “to piovide for the lomowil of coitaiu 
existing discriminations between European 
Bniish subjects and Indians in cnuimal tnals 
and proceedings ’ abolishes some of the 
pm ileges ui a minor elrti aider which Emo* 
pcans onjov midei the existing law, .but it re- 
tains llien most mipoiunt pnvilrge, />/£., thav 
oi being tiled In a mixed jnv and it seeks to 
sat iKt \ Indian public opinion by extending 
I hat. pimlege to Indians <1.11 ol Hie Bill 
proMdes as follows -hVi sr<* 275 of the 
said Hod” the following serf ion shall be sub- 
si i f lin'd , namely 

G) In a hinl by |iu\ hdoie the High Point 
or < < ui t of Session ol a juison who has been 
found to be a Kmopean or Indian 

But i li snbjeef, a ma|niit\ of the pnv shall, 
if suHi prison belyie f ho lust jmoi is called 
and auephd so lequiies, consist, m the ease 
of a Km open n British subject, of persons 
who aie Kmopeans or Americans and m the 
case of an Indian Bntisli subject, of Indians. 


The pi opened amenrhncnf invests Indians 
and Kmopeaiis with the right of being tried 
by a. pin of which the rnajoiitv will consist 
of menibeis oj t lieu own community Enro- 
]>eans will no longer boast of special privileges 
nor will Indians have any leason to complain of 
differential treatment But m trying to 
establish equably befme the law, the authors 
of the pioposed aniendmonf have foi gotten to 
considei one \eiv liupoitmt question, Ts :t 
likely to secure tho punishment of the guiltv 
and the .pin dial of tlm innocent 9 Indians 
when flaw protest against the right of the 
European to he tried bv a- mixed jurv do so, not 
merely became it is in the mature of a 
special privilege, hut also and primarily 
because the exercise of the light, in mapv 
cases leads in their opinion, to miscarriage of 
iustiee Bv extending the privilege to In- 
dians, vnn do not </et rid of toe real grievance 
or its causes/ Von oidv multiple H, with thisX 
difference that the grievance will ee&<-c to 

.W 


Tlie Racial Distinctions Bill which h in- 
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confined to Jutliynb alone, but will be shared 
by Europeans as well. For ourselves we 
think that the change proposed lays down' a 
principle, (though not for the hist time), which 
is capable of doing infinite mischief to the 
cause of Indian nationality as well as to sound 
and impartial administration of justice If an 
hid inn o i ii E mopedn can claim to be hied 
by a majouty of the memhezs of his own com- 
munity, what puwents a Sikh or a Maho- 
niedan fiom claiming a similar right 9 Once 
1 lie principle is accepted, logically there is no 
limit to its extension. But then it may he 
saul, it , communal representation is permis- 
sible m Council Chambers, win not communal 
justice in our I jaw Courts? 

LONDON NOTES 
(Prom our Correspondent > 

24-1-23 

The Hilary flitting.-* of the Pnw Council 
opened yesteidav when the greater part of the 
day was spent in the hearing of petitions A 
strong Boaid had been constituted, presided 
ovei In Visc'OUNr Halo we Tlie other mem- 
bers were Lords Atkinson, Sumner. Wrfx- 
m’RY and Salvesen 


Judgment was deliveied m the following In- 
dian eases Rajnm Kant a Pal v Jagamolian 
l'al (Bengal) (appeal allowed in part) and 
Kumar Naresh Narayan Pay \ , Secretary of 
State (Bengal) (appeal allowed) 


( 'ousulei able public interest was taken in an 
application by Zatfhlul Pasha — who wasl to- t 
presented by Messrs Upiohn , K. C and 
dames Wuhc — against an older of the Govern- 
ment of Gibraltar dueling Ins confinement 
Mr Upiohn contended that there was a 
common law light common to all civilised 
communities winch pi evented the arbitrary 
imposition of refdi letions on the life and* 
liberty of Ihe subject and' urged that the 
ordnance uncLr winch Zaglilul wav said to have 
boon confined was ultra vires The Attornov- 
Geneial (Douglas Hoqq, K C,) and Mr H 
M Gbrccn ^presented the Crown. The 
mattoi was adjourned after argument so that 
the r>arti< s might make enquiries and inform 
thn Court as to the present system of law in 
G ibraltar 

% Special leave in appeal in forniA pauperis 
was refused in Pnlla v. The King (Cevlon) 
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Mr. J . ill. Pankh obtained special leave t< 
appeal to the Privy Council m the caae oi 
Sim tfacindanand Vidya Shankar Bharati 
Swami v. Sri S. V. Narasimha Bharati Swann 
(Madras). The contest was between t\u 
claimants to the priesthood of a temple 
Leave had been refused by the High Court on 
t he ground that the order passed by them, and 
from which an appeal was desired , wu* 
ineiely interlocutory The applicant contend- 
ed that the older was final and that unless an 
apj>ea] yveie allowed lie would not in .the futuic 
lie enabled to raise a most material question 

In Laht Mohan Singh a Pioy v Kinq-Em- 
peroi , Messrs /l M Dunne , K C and 
Kenworthy Brown applied for special leave to 
appeal against a conviction for nmrdei Tin* 
nppho.int had twice been acquitted bv a jury 
Tlie ptincipaJ ground of complaint was the 
admission m evidence bv the Comt of pait of 
a document in winch the prisoner confessed 
tlie minder to a policeman Lcaye was re- 
fused. 


The list for this term does not appear to 
contain marTv T cases of substance and it is pos- 
sible that a supplementary list will be issued 
The Indian appeals are 10 m number 4 cacl> 
from Bengal and Bombay, 3 from Patna, 2 
^eh from the Punjab and Oudh and 1 from 
Lowqi Burma 

G D M 

(Kortespcmbenct. 

To. ^ 

The Editor, “ C\LCrTrA Weekly Notes’ 

Hn\, 

\] ready; so many criticisms have appealed 
m tlie press regarding the report of the Bn 
tieneliment Committee that one should b 
•loath to make another to add to them Bui 
there are qprtmn matters of so great momonf 
m the report that further examination f ' ( 
them from different points of view* will not 
h (i out of nlace T will limit rpvsclf onlv h 
tlie mdicial service about which I pos°rs* 
so mM knowledge. 

Pint of nil , T refar to the Committee’s h 
e >m mend at ion for reduction of the number b 
Hub-Judges by increasing the jurisdiction d 
the Mnnsifr to suits up to the value el 
Ps 5,000, Here there "s a confusion of idei c 
What is a Munsif? WKa-t is a Huh- Judged 
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Do they belong to the same class so that the 
duties and lesponsihilities ot one mav be 
transferred to the other without altering the 
classification? We have to look to tile Civil 
Couits Act for the answei. It will be seen 
Jioin that Ad that the Munsits and Sub- 
Judges aie constitutionally different classes of 
(diners with different duties and lesponsibi- 
] ({ ics , just as Disftrcl Judges and Sub-Judges 
ate Officers of different classes wfitli different 
duties ,fnd responsibilities The fact that one 
class is wholly 01 paitrallv iccmited lrom an- 
nt lie i class does not. affect the question The 
classification is clear and distinct and the 
boundaries of each class are cleatl\ marked bv 
(lie specification ol its powers So that he is 
not a Munsif who exercises the powers 
specially reserved for the Sub-Judge, and 
is not a Rub-Judge who exercises the powers 
specially reserved for the District Judge 
When therefore ,vou irnest a Munsif with 
pnisdietion which, In law, is specially lessen- 
ed tor tlie Rub-Judge, \ou leallv main 1 him a 
Sub- Judge although \ou choose to call him 
bv another name And when this misnomei 
n meant onlv to give the Munsif a smaller 
salan it. amounts # to a dodge vul a mean de- 
mcc to dt‘prive the Munsif of what the law T 
entitle, him to Claim in consideration of the 
greater lesponsibilitv and more onerous duty 
devolved upon him bv the change To ask to 
change the law does not alter the # ugly 
character of the suggestion Needless to 
sav, that the suggestion, if acted upon, will 
h«i\e a. very demoralising effect upon the judi- 
cial service as a whole and seriously under- 
mine the very foundation upon whictf the 
efficiency of that? service lias, up to now, been 
maintained Give the Munsifs fended 
i in reliction, if you will , hut treat them as Rub- 
Judges and give tliem the higher pay and the 
higher dignity which! thev deserve *Do not 
do anything that will tend to degenerate, tjio 
service and impair its efficiency ultimately 1o 
shatter the confidence which tTie people have 
hi the business of the Civil Courts Curiously 
enough, the Committee recommend reduc- 
tion of the salary of the Munsifs while recom- 
mending extension of their iuHsdioD’on ! A 
verv fit reward indeed t Tt is difficult to 
understand the mentality of the Committee. 
Jf the sole consideration is to be the substitu- 
tion of more expensive rflaohinerv bv cheaper 
agency, why, the entire class of Subordinate 
Judges may be eliminated by extending the 


lv 

powers of Munsifs , and by the same process, 
the District Judges and District Magistrates 
may also be eliminated bv substitution ol 
XHienor agencies witli enlarged powers. The 
policy u destiuetiu; m its essence. 

Aou it will be apparent from the above that 
the Subordinate Judges arc a Miptuior and 
distinct class of Officers not to be confused 
with the MuumIk nor to he compared with the 
Dejuily Magistrates who stand ujnn a differ- 
ent const it ut ion Their status and mnsdic- 
tien , conlci inmoiis, in m my aspects, with 
those of the District Judges, entitle them to 
claim a s.daiy approximating the salaiy of (he 
Distnct Judges \lthough the\ have got 
only ^eant justice so la?, the su|>enor character 
of t h 'Mi status has always been recognised m 
the sha|)e of higher pay, higher even than that 
ol the oxeeutiNo somoe which, only lately, 
w.e raised to Rs l,g()0 a month in pursuance 
*ot the ie< oinmendation ot the Public Remoos 
Commission Rut the Retrenchment (V)nv 
mittee would ha\e that salaiy reduced to the 
r iduMiloush lt>y\ sum ot Rs 750 a rnontli, 
ufteih forgetting the principle laid down bv 
the Tuhlie Services Commission and approved 
In them jn {mother part of their report (vide 
p 1 2ft » Tin mol}, that the Goy eminent will 
pav ffs Officers such salary as will “ maintain 
them m such a degree of com! >rt and dignity 
as vx ill shield them from temptation and keep 
them efficient, for the term of their services *’ 
ApjraientlV the Committee liave billed to in 
l>r eciat e tlie character and importance of the 
works of the Rub-Judges 

One word more and T Irive finished Tn the 
matter of appointment of Assistant Sessions 
Judges the Committee remark that they pro- 
fer Deputy' Magisf rates to Rub-Judge* for tins 
work, because, in their opinion, the Sub- 
Judeefi “ bv their framing, are more disposed 
to decuh 4 on the balance of evidence rathe) 
than on the probabilities ” This is arr 
astounding remark Ro far as we are aware 
none of § fhe members of the Committee had 
eye? had any occasion to sit in judgment over 
*he decisions of Rub- Judges or of the Deputv 
Magistrates either to he able to give an opi- 
nion on tlie point Neither doafs it appear 
born their report that they had anv such evi- 
dence before them in the course of their en- 
nnirv The Oro*?™** Committ^ or the Hud? 
Comt. the real arbiters in this matter, never 
evnre^sed.pbr- such oMniou As snob it 1 
private and irresponsible opinion of the rrfem- 
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hers of the Ketieneimient Committee which 
should not have found place in their report 
and jiosed as n valuable discovery which 
should guide the lloveiniuent in making ap- 
jKunfmerits m this lespect Curiously, how- 
ever, the Committee do not, as they cannot, 
tell us how the Deputy Magistrates are to de- 
i ale the intricate end suits which come up 
he foie the Assistant Sessions Judges, the 
embrvo Distnct Judges of the. future. That 
would have enlightened the publie, 

Sy\m \ t’ttunN Ckil Banerjj, 
Late Sub-Judi /.' 

flow rail, 

The Dili Felmiarv 1023. 


^otta of iflaets. 

CALCUTTA HIGH COURT. 

Reoent decisions not yet reported 

(The Important oases to be fully reported hereafter.) 

M\il Aitklla'ik Jurisdiction. Beioie 
( i MiMi , J Appeal drum Appellate 
Decree \o J70G oe 1920. PRTOJ 
('HAND MAN DAL and otheis, Da- 
iendants, Appellants * v OFFICIAL 
TIUTKTEK OF BENGAL, of the estate 
ol Manik Lai Seal, Plaintiff, Respondent. 
The 22nd March 1922. 

Bate ( f rent- -Decree by a co-sharer land- 
had } /j rvidnnc — Res judicata 
The facts inatonul to this repoit are these : — 
This apjxnil muse out oi a suit ior rent 
I Tauititt sued the Detendants for rent for the 
\euis 1321 to 1321 ilia case was that ho 
as as a co-sharer landlord owning 4 as shaze, 
that- the jama tor the 10 as* shaie Has Rs. 314 
odd and t hereto! e lie was entitled to rcoo\er foi 
the Jour years in suit Rs 121-12--2J gds 
The defence, niter aha , was that the rent m 
the 16 as was Rs GO odd. The Court of 
instance decreed the suit in full. On appeal, 
Hie Kuboidi irate Judge of Midnapur gave a 
decree to the Plaintiff at the rate of Rs 10 
odd with cesses, etc. 

Tt appeared that Hari Mohan Dalai, a co- 
sharer landlord, brought a suit for rent for his 
four anna** share, which was decreed on the 
Oftlh August 1010, and it w*as decided in that 
suit that the late -of rent in the 16 annas was 
i%i. 66 Tn that suit the present Plaintiff was 


made a pro formd Defendant. It ma}- be 
jHjinted out that the present euit was decided 
OI1 the 22nd June 1918, that is, more than a 
vear before the other suit was decided. Ln 
the present suit the other co-sharer Jandloid 
was not made a party. 

On appeal by the Defendants it was con- 
tended that the -judgment m the other suit 
operated as res judicata a*nd w*aa admissible 
in evidence fis to the rate of rent 

Uis Lordship o\erruled the contentions and 
held us follows # 

“The present suit was decided on the 22nd 
June 1018, / c , more than a vear before the 
other suit was decided Obviously therefore 
t ho principle of irs* judicata does not apply. 

‘ But the Ap|)cllants contend that the judg- 
i lent m the other suit would he admissible in 
e\ uhvc‘o It has been held in a series of 
(uses, "Surcndia Nath Pal Clioirdhuj v 
thuja Nath Pal Choirdluy* (T. Tv R 13 Cal 
L2, F B i, Tepu Khan v Bajaiv Mohan Da s 
<1 L R 25 Cal 522, V B.) and Abdul Ah 
\ 7 Pi j Chandra Das (10 C W. N 108D, that 
«i decree obtained by a co-sharer landlord is 
not admissible m evidence as to the rate of 
lent in a suit* hi ought bv* another co-sharer 
landlord Tho Appellants as against these 
dens tens rely on ‘the ml mg m the case of 
Uyamlcsh Chalmirarh v Jaqadisxrar Bai (22 
C W N 304) Tt is, however, to he noted 
that? this decision w^as made cx parte and no 
leferenfr was made to the three decisions T 
have referred to abo\e The low T er Appellate 
Court, T think was qmte right in refusing to 
admit tins iudgment in the suit of 28th of 
\ii£n$t 1019 The appeal f&ils, and is dis- 
missed w ifli costs M • 

C Maity with Babu Apurba Charon 
Vookcqrr for J he Appellants. 

Babu San tosh Kumar Bose for the Respon- 
dent ,«* 

' 71 C & Appro! dismissed. 
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REPORT (flu Indax.) 

The Racial Distinctions Bill. 

The liacial Distinctions Bill which was 
passed by the Legislative Assembly on the 21st 
instant has created a valuable right in tavour 
of an accused tried in the High Court Sessions, 
i iz , the right to ap{feal on matters of tact as 
also of law from the \^rdtct of the ]ury. 
I - rider the existing law, he en]oys no such 
light Cls. 25 and 26 of the Charter expressly 
«av that there shall be no appeal from amy 
sentence or order passed by the High Court 
except when a point or points of law are re- 
served by the judge or except when the Ad- 
\ ocate-General certifies that there has been an 
eiror m the decision of a point or points erf 
law The report#- show that this restricted 
light of appeal could be availed of in a e<m- 
paratively small number of cases. ' 

Cl. 24 of the present Bill amends sec. *449 
of the Criminal Procedure Code as follows*— 

0) Where (a) a case is tried by jury in a 
High Court or Courts of Sessioif under the 
provisions of this chapter, or (6) a case which 
would otherwise have been tried under the 
provision® of this chapter ia under tins Code 
oomthitfed to or transferred to the H5gh Court 
and is frieS ttv jury in the High Court, or (c) a 
c*ase is fried by jurv in the High Court in 
the Presidency To wp and the* High Court 
grants leave jtA appeal on the* ground tHtt $be 
Pa ee would, if it had. been fried outside a 
Presidency Town, have been triable u«8MP the 


provisions of tins chapter, then, notwith- 
standing anything contained m hoc. 418 or 
sec. 423, sub-sec (2) or in the Letters Patent 
of any High Court, an appeal may lie on a 
mattei of fact- as well as on a matter of law. 

(2) Notwithstanding anything contained m 
the Lctteis Patent of any High Court, the 
Local Government may direct the Public 
Prosecutor to present a*i appeal to the High 
Court from an original order of acquittal 
passed by the High Court .... 


Sub-el *2) which has been obviously ni- 
sei ted toi eonecting perveroe verdicts by 
juries, amounts to a confession that, the 
machinery of raixed^ury set up by the Bill is 
liable to abuse. In lact, this is admitted, 
though not in so many words, by the mover . 
of the Bill in Ins statement of objects and 
reasons “It is essential,” says the Hon’ble 
Mr Hailey' “that an appeal should he in 
certain of these cases of acquittal by jurors 
tlie majority of whom are of the same 
nationality as the accused is the gravamen of 
the charge against^the present system.” In 
our opinion, the authors of the Bill would have 
been well-advised not to provide for an appeal 
at the instance of the Local Government from 
an order of acquittal On principle, a man 
should not be in peril of his life or liberty 
more than once Having been acquitted by 
the jurv, he should not be brought up again 
before a Court of Appeal merely because the 
Government apprehend that there has been a 
miscarriage of justice. But apart from any 
question of principle, this provision will de- 
feat one of the main object^ of the Bill. For, 
it’ reouirea no foresight to predict that? when- 
ever the Government shfcnM prefer aa* appeal 
from ah acquittal, or the Court of Appeal re- 
the ord&\o£ acquittal, there will invari- , 
ablv follow m agrtation baaed lea® on, 

racial cohaiderations, the ultimate result of 
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which’ will jbe to create distrust against the 
Oovernment and their law-advisers as well 
as to weaken the authority of the Law Courts 
in the estimation of the people. 

Under the Criminal Procedure Code, Emo- 
peim .British subjects are vested with more ex- 
tci^ne lights of appeal than Indians. Those 
lights are retained for them, but by els 21 
and 22 of the Bill, they are given to all con- 
victed persons The remaining more extensive 
lights of appeal enjoyed by European British 
subjects arc withdrawn by cl. 23 and their 
light to appeal at then option either to the 
High (‘on it or the Court of Session is abolished 
by cl 20 These provisions are a great im- 
provement on the existing law ; not only be-« 
cause they are meant to equalise the status of 
Emopeans and Indians, but alfo because they 
ensure justice being done to the accused, and 
wall, in course of time, improve tho judicial tone 
and temper of the Subordinate Magistracy. 

PRODUCTION OF DOCUMENTS 
IN COURT. 

{By Mr. Surendra Nath Roy , Munsif , 
Netrokona, Distru'tM Mymensing.) 

With reference to the observation on my 
ai tide on the above-mentioned subject by Mi 
Khofctra Nath Singh, I beg to state that 
the entire question hinges upon the interpreta- 
tion of the woids “first hearing. ” I respect- 
fully diffeied flora the interpretation put upon 
them hv Greaves, J , m the case of Toran v 
Ra] Chandra (50 Ind. (’as 29GC and I think' 
these to mean the date on which the suit is 
fixed for hearing in the summons in cases 
winch aie for final disposal and the date next 
after the settlement of issues in cases where 
summons are issued for settlement of issues 
Mr Singh ?elies upon the interpretation put 
hv Sir dwala Prasad in a case reported in 6* 
Pat Tj J 050 at p 6 55, where the learned 
Acting C J. says * “It. would Appear that 
after the institution of the suit when the sum- 
mons is issued upon the Defendants calling 
upon them to appear upon a particular date, 
that date is the first hearing* of the suit,’* and 
comes to the conclusion that the documents 
are to be filed on that day. He sutttequentiv 
justifies the nradtic* of the mofu&sil Courfe to 
mve fixed time to the nartier after $haf Sate 
i or documents, adding ** if }$ gpt repug- 
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nant to the provisions of the Civil Proceduu 
Code, though not expressly sanctioned by it ‘ 
On this point 1 beg to observe that ttu 
Jwalfc Prasad based his interpretation upoi 
cases where summonses are issued for final di te 
posaP and he took no notice of the ea^t 
where summonses are issued for settlement o 
issues In the first mentioned class of casei 
the date of first hearihg must be the dab 
mentioned m the summons and the suit ca* 
be dismissed for default on that date for tin 
non-appearance of the Plaintiff or .decreed < > 
parte for the absence of the Defendant, provid 
cd 1 4 days have elapsed in the case of rent suit 
and 7 da vs in the case of SmalUCause Com 
cases since the service of summons on the Do 
fondant Blit in the case of latter class o 
.cases, the suit cannot be dismissed for defaul 
ofxHthe date mentioned in the summons fo 
the * non-appearance of the Plaintiff on tha 
dav, hut if the Defendant docs not appear oi 
that day, it must be adjourned to some othe 
day loi ex parte final disposal, and it is o 
that day that the suit can be dismissed fo 
non-appearance of the Plaintiff or decreed e 
paite lor Defendant’s non-appearance. Thu 
it can be generally said, that the date of fir 
hearing must be the date on which the suit ca 
bo taken up for trikl for the first time. 

In the case of cases for winch summons* 
arc issued for settlement of issues, the D< 
fondant can file written statement on the dal 
mentioned in the summons and issues may l 
fixed on that dav, and as such suits cannt 
bo heard on that dav they will, if need be, 1 
adjourned to some other dav, and on which da 
the parties can produce the# documents. T1 
paries will feel no inconvenience m so don 
astthey both knew the pleadings of both tl 
parlies, and the provisions of Or XIIT, r 
0. P. C., may he strictly followed But it 
not V> in the case of suits in which summons 
issued for final disposal. In this ca 
the date jnentioned in the summons is t 
date of first, hearing of the suit, and according 
the strict interpretation of Or. XITE, r. 2, 
P* C., the documents should be filed on tl 
day, untaw the Court for reasons fo be recoi 
ed in writing, extends the vveriod. IV 
Hindi very nroperly poinfs out the itnprac 
lability of ^filing documents on that da 
though his remark applies onlv to cai 
where -summonses are issued for final diapo® 
But it seems that the legislature has ov 
looked this practical impossibility when tl 
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drafted the Or. XIII, r. 2, C. P. C., in such 
general terms. Of course the legislature has 
<uveu discretionary power to Court to extend 
the time for filing documents, whiclf oan be 
done tinder the salutary restraint of record- 
ing reasons m writing. It thus appears that 
it is not the intention of the legislature gene- 
ially to extend the time. Suits m which 
Simmonses are ftsued for final disposal form 
the bulk of the cases that come before the 
mofusftil Courts, and it was, of course, not 
file intention of the legislature, that the Court 
would be required to extend the time after 
recording reasons in writing in each ca^e 
This is liearlv an oversight of the legislature, 
and it should bo supplemented by a new 
law on the Bubjeot bv the legislature or 
a general letter to be issued bv the High Ccyfftt 
of Calcutta nisti acting all Sub-Court g iWilm 
matter 


Correspondence. 

ACQUISITION OF OCCUPANCY RIGHT 
BY AN UNDER-RAIYAT. 

To t 

The Editor, “V\lcutta Weekly Notes 
Sir, 

I shall be much obliged if \ou will be good 
enough to insert the following in youi much 
esteemed “Notes” — % 

The question whether an under -raiyat can 
acquire occupancy Tight deserves some con- 
sideration in view of some very conflicting sec- 
tions of the Bengal Tenancy Act k « 

It seems apparent from some sections of the 
Act that under -ratals can acquire otAipancv 
right. Sec. 1 IB /after the Amend^ig Act 
of 1898) speaks of “the holdyig of an under- 
raiyat having occupancy right” ar^l “not 
having occupancy right ” lllustraAjpn (2) 
to sec 188 distinctly shows that an TJfcder- 
TQiyat may acquire a right of# occupancy bv 
custom or usage, and that his acquisition of 
the right is not inconsistent with the provisions 
of the Bengal Tenancy Act. 

The legislature no* doubt in distinct terms 
savs that the acquisition is not inconsistent 
with the provisions of the Act. But it te 
difficult to understand Kow the., amended part 
of sec. 113 and the abbve illustration to see. 
183 can be reconciled with secs. 20 and 21 of 
the Act* 


lix 

Bsc 20 requires that a person, in order to be 
a settled raujat, must liold land as a raiyat 
situate m any village continuously for 12 
years. Sec. 21 says that a settled raiyat shall 
have occupancy light in all the lands held by 
lnm ab raiyat m that village. Now, a person 
mnv acquire an occupancy right in any of the 
following ways — (1) by being a settled raiyat 
(sec 21 », (2) bv inheritance (sec 26) and (3) 
b\ pm chase of a. transferable occupancy 
holding | Ills to sec J83 and sec. 178, 
Mib-'OC cl (</)]. Of these thioe ways, the 
fjisl mode only is oiiginal und the other two 
aie dei native only, /.c , onlv when the right 
is oik o acquired by being a settled raiyat, 
another can get it bv inheritance or by pui- 
chase Tf we trace the history of any occu- 
panc\ holding wo aie sure to reach a tune 
when it was held by a settled raiyat . 

In mow of the above facts and under the 
JollovMng on cuinsta nces, how can it be 
said that an under -raiyat can acquire oejen- 
panev right? The length of time for which 
a inujat can demue his land to the under-raii/fl£ 
is at most nine veais Even if the ondei- 
ranjat holds over, and the raiyat landlord re- 
ceives lent from him, tire nature of tile tenancy 
is not changed mul he continues to be an 
undo! -lanjaL It the im<lor-ran/afc by remain- 
ing on the land af tei the expiry of the term 
becomes a trespasser then as such he can 
never acquire occupancy right The under- 
raiyat by* holding over for 12 years cannot Re- 
quite the status of a settled raiyat under sec 
20 .is he rs still an uni\er-raujat , while sec. 20 
i eqiiiK s a raiyat 

Ti the und or- raiyat happens to be a settled 
raiyat of the village, then also he cannot ae- 
quo e the right of occupancy in respect q£ the 
under-rflH/fltf under sec 21, as he is not a 
raiyat a term clearly distinguished from the 
torn “ under -raiyat ” m sec 4 No doubt, it 
mnv he argued thst. as in the definition of 
“Holding” under the Act. only raiyaVa land 
is included, and as the tenancy of an under- 
raiyat also has been designated as “ holding ” 
in secs 121 and 113, wider- rotate are includ- 
ed in the class of raiyats. 

Tims we see that xm'der-raiyat cannof 
acquire occupancy right under sec. 21. If 
that is so, there can be no Question of acquisi- 
tion bv inheritance or nrpehaae. 'An unefar- 
raimfs occupancy right is an unihinkaJrf*** 
thing. Of course sec. 183 saves custom. ,Bu? 
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the body of the section wys “the or 

usage or customary right should not be in- 
consistent with the provisions of the Act.’ 9 
not a custom or usage entitling an hnder- 
raiyat to acquire occupancy right totally in- 
consistent with the provisions of see. 21 inas- 
much as it enables an undex-raiyat to acquire 
occupancy right whereas sec. 21 enables only 
a rmyat to do so and by necessary implication 
prevents persons other than rcnyats (henbe 
nndcr-ratyats) iroru acquiring the right 2 The 
illustration which is one of the mam grounds 
of argument in favour of the under -raiyat 
seems scarcely consistent with the body of the 
section to winch it belongs when it says • 

4 ' The custom or usage that an under-rm?/a£ 
should, under certain circumstances acquire a 
right of occupancv is not inconsistent with 
and is not expressly or bv necessary implica- 
tion modified or abolished by the provisions of 
the Act *’ The ouestion was raised in 
Krishnakania v Jadu Kasliya (19 C. W. N 
914) but was thought unnecessary for the 
decision of that case. 

Truly Yours, 

Ramaniranjan Rhowmik. 

“ Jag\t Ivutib,*’ 

Chandpur, Tippera. t 


JtateB of dTaeto. 

CALCUTTA HIGH COURT. . 


Rtoftnt decisions not yet reported 


(The Important oases to be fully reported hereafter.) 

Civile Appellate Jurisdiction. Before 
Walmsley and B B. Ghose, JJ. S. A. 
No. 1219 of 3 921 PIYABI SUNDARI 
BASI, Defendant-Appellant v. RADHA- 
KRIRHNA DATTA' and another, Plain- 
tiifs-Respondents The 20th February 
1923. 

Su.it on a mortgage-bond— Attesting wit- 
nesses not appearing in spite of summons and 
warrant Whether processes of the Court ct- 
hausted-Or 16, r. 10, C. P. C.— Whether 
i Mintrjf entitled to give secondary evidence of 
1 attestation— Indian 'Evidence Act (I of 1873), 


The Plaintiffs, Rddhakmhiw Daifa anti a 
othw, institute^ a suit against the.DefeUSja 
Sundan, to enforce a m<fttgage-fcoi 


alleged to have been executed by hey for 
Its. 395. The Pendant contended inter 
ulia that the bond was not genuine. The 
Munsif * of Kushtia decreed the Plaintiffs’ 
suit holding that the Defendant had herself 
put her seal on the mortgage-bond after under- 
standing the contents thereof, and that the 
attesting witnesses not appearing although 
processes were taken out against them, attes- 
tation had been proved by other persons pre- 
sent at the time of th$ execution On appeal 
bv the Defendant, tho Subordinate Judge of 
Xsulia, affirmed the aforesaid decree The 
Defendant thereupon preferred this second 
appeal to the High Court o 

Babu Mntyunjay <■ Chattopadhyay for the 
Appellant contended that attestation had not 
b&?n legally proved, sec G8 of the Indian 
'Evicit'Ace Act was imperative, cited Tula 
Small v l Gopal Singh , 1 Pat L J 369 
Merely taking out summons and warrant 
against the witnesses did not exonerate the 
Plaintiff, nor justify an apprehension that the 
witnesses would prove hostile. The warrant 
was returned unserved. Processes of the Court 
were not exhausted 

Babu Radhahmode Pal for the Respondents 
aigued that the Plaintiffs were entitled to 
piove attestation by other evidence when the 
witnesses did not appear m spite of summons 
and warrant. The Plaintiffs did all m their 
powe* and exhausted the processes of the Court 
to enfoifce their attendance Read sec. 69, 
Indian Evidence Act • 

Held — (f) That the provision of sec 68 of 
the Indian Evidence Act was imperative 

(uj T hat merely taking out summons and 
warrartf! against the attesting witnesses was 
not exhausting all processes of the Court as 
contemplated by. Or. 16, r. 10, C. P. C. 

R C *C Appeal allowed; Case re - 

manied to the Court of first instance. 


60 



I HE 

Calcutta WHwMy ©utas. 



Vol. XXVil.] MONDAY, MARCH 5, ms. [No. 16 . 



Content# 

NOTED 


Editorial Not**— 

Artiol*— 

London Note* ,* «. 

Review ^ . - IxU 

NOT IB OF OASES. 

catoutt%Ml|ii Court. 

(Criminal REViaiONAL.; 

Emperor *, Ahlranneefta Blbl. 
Criminal Procedure Code , t. 
ilO— Doctor'* etidence, in trials 
/or murder q/pmsoning, what 
thould be— order 0 / calling 


witnesses— Advantages of thro- 
noloffieal order ..lxlii 

Balk* Majhian t. Raugta 
Majhl Crtminal h oeedure 
Code, a 485 (i), ardert under 
t 144, GY P. C , if “ proceed- 
ing! ” uilhin . . IxIt 

Klamat ilia Molla » Emperor 
Criminal Jt*rocrdure Code, $ 

428, examination of Magistrate 
who holds local enquiry on the 
order qf the Appellate Court — 
Omission toe xamtne . Islv 


fttPORTb (See Index.) 


The Legislative Assembly and CounciJ^w 
State. # 

The Bill to amend the law relating to the 
right of hereditary priests to claim emoluments 
m respect of leligious ceremonies which 
had been passed by the Assembly came before 
the Council of State on the 27th instant and 
was throwm out. This is the fhst time that a 
Bill passed by the Assembly had # been thrown 
out by the Council o* State and, we believe, is 
an indication of the struggle that will soon 
commence m earnest between the two Cham- 
bers for supremacy. Ml. Asquith had to 
fight for years before be succeeded m passing 
an Act winch secured the supremacy •of the 
House of Commons The Legislative 
Assembly will have to engage in a similar 
fight, sooner or later, if it is to serve any use-^ 
ful purpose in the scheme of legislation. ^ • 


Comradeship between the Law and / the 
Press. , 

Mr. Justice Eve, m responding to the .toast 
of “ the Bench ” at a dinner of the? Pres.%(iub, 
lemarked that there was a gieat deal in cd&i-* 
mon between the two professional law and 
journalism. “ We are both out,” he said, “ to 
guide, instruct, and, incidentally to live on, 
the pub^c. Our most attractive attribute is 
extreme modesty. You Kve by advertisement ; 
we exist on our merits. v It is yours to flaunt 
at my matutinal meal the gigantic circulation 
of your paper and to take away my appetite by 
informing me how many # of the registered 
readers (names and addresses suppressed) have 
been chewed up in the ]ast twentv-four hours* 
and of the enormous amount which you are 


about to disgoigo to their executors, adminis* 
tratuis and aligns — a piece of information 
which i venture to think contains a harmless 
suppremo v(ri t toi I understand that the ulti- 
mate payer is not the newspaper, but the in- 
deniiiilymg insurance company. We, on the 
otLei hand, shun publicity I should be afnad 
to say what amount of tune is wasted in 
Lincoln's Inn and rnoie particularly m the 
Temple, by Barristers and others tunning after 
then* li lends in the Press to ask them to refrain 
fioiii mentioning that they have been retained 
to defend some notorious criminal oi in an in- 
teresting divorce suit. But, Seriously speak- 
ing, within the space of half a mile are the 
permanent head-quarters of the Law and the 
Press and I make bold to say that in no area 
of similai extent on the face of the earth could 
you lnul 1 w t o professions m which there are 
nioie 01 ns many brave commies, generous 
rivals, good *p<rLmen, loyal tuends nnd tough 
opponents than ouf two ' professions ” (The 
Law Journal | 


The late Sir William Garth. 

We legal to have to lccoid the death of Sir 
William Lai tli, one of the most eminent 
names associated with the Calcutta Bar He 
was bom in 1854 and called to the Bar m 1877 
In 1885, lie joined the Calcutta Bar where his 
abilities soon biought him to the forefront of 
the poiession He left. Calcutta shortly after 
the w.h hi ole out and started practising 
befoie tia' Pm v Council. Ho was knighted and 
made a King's Counsel in recognition of the 
position be had attained in the profession. 
While hot e, members of the Bar found in Sir 
William a loval colleague as well as a staunch' 
defender of* the position and privileges of the 
Bar whose traditions he, most worthily main- 
tained. Though lie enjoyed a large prac- 
tice he could always find time to plead without 
a fee the poor man’s me, and we are told jfchaiJ 
oven when lie succeeded in getting costs for hh 
client, lie would not take anything fqrjtiimself. 

The late Nawab Siraful Islam and Babu^ 
Latit Mahan Banerjee, # 

On Saturday, the 25th of February last. 
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death removed at the ripe age of 78, another 
prominent citizen of Calcutta and up to 1909, 
a familiar figure m the High Court, Nawab 
fcjjrajul Islam Khan Bahadur He was En- 
rolled as a vakil in 1873 and retired from prao 
lic 3 m 1909. He seived his community in the 
Legislative Council of Bengal, in the Calcutta 
Corporation and m the Calcutta University and 
a number of other publi'c bodies. The late 
iVawab had charming manners, was polite 
and accomodating to a, degree and enjoyed the 
friendship of persons of all classes and com- 
munities and of all ages The ^akii bar lias 
also lost a practising member m Babu La lit 
Mohan Banerjec, who was closely associated 
with the public life of Ins native village of 
Bally, at the prematurely eaily age of 44 

LONDON NOTES 
(From our Correspondent.) 

In Gopi Lai v. Lakhpat liai (appeal from 
Allahabad), oh which a note appeared at 
p. xxxvi, the Appellants vveio represented by 
Messrs. L. DeGruythcr, A. C. and Trevor 
Matson and the Respondents by Sir A . Cole - 
K C. and Mr. J . Whitehead, and not as 
stated in that note. 

The heanng of Indian appeals was com- 
menced on February 5th tfy a Boaid composed 
of Lords Dunedin, Atkinson and Wbhkburi 
The first case to be taken was an appeal 
fron Bombay, KcshavUU Bros & Co. v 
Diwanchand d Co The suit out <of which the 
appeal arose was instituted by the Appellants 
against the Reqxmdents for damages for 
breach of a- contract to deliver coal. The de- 
fence pleaded w'as that the contract became 
impossible of performance owing to the action 
of the Government in commandeering 
collieries, and the further point w f as raised 
that under the emergency regulations coal 
could only be given to a named consumer, and 
there was no evidence that the latter had 
suffered any damage 

Sir John Simon , K, C ., Messrs. 'A. M. 
Dunne, K. C. and E . B. Raikes "for the Ap- 
pellants 

Sir Geo . Lowndes , K C and Mr. Douglas 
McNair for the Respondents. 

The hoarmg was concluded on February 6th 
and judgment has been reserved. 


f T^brnarv 6th, was heard the appeal of 
N*/* F ramv Commissariat and another y. Manu 
lal Juqaldas , an appeal from Bombay which 
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raised the , question whether the Appellants 
wore entitled to easements of light and air m 
respect of certain windows on their property m 
CLowpatty Road. 

Messrs. Upjohn , Ii. C. , Lowndes, li. C. and 
E. B. Raikes for the Appellants. 

Messrs Clauson , K. C. and Gavin Simomh 
for the Respondents. 

Judgment was reserved. 4 

On the same day the heanng commenced of 
another Bombay appeal, Champs eg Bava d Co. 
v The Jwraj Balloo Spinning Co., Ltd., which 
deals with questions arising under contracts 
for the sale of cotton In the course of carry- 
ing out the contracts disputes abuse which 
w T ere submitted to arbitration and an award 
was made against the Respondents, which 
'though upheld by the fust Court was set aside 
on^appcal on the ground that there was an 
eiror of law patent on the face of the aw T aid 
in that it awarded damages to the defaulting 
party. 

Messrs Upjohn , K C and W Wallach foi 
the Appellants. 

Sn Geo Lowndes, K. C. and Mr E. B 
Raikes for the Respondents 

The argufnent for the Appellant was no! 
concluded when the^ Board adjourned 

7-2-23 G D M 

JHcbuto. 

The Problem of Proof Specially exem 
plified m Disputed Document Trials B[ 
Albert S Osborn , New York and Albany 
Mathew Binder and Company 1922. 
k .We had occasion m these columns to reviev 
th«r authoi’b previous .work on 4 ‘ Questioner 
Documents/’ which though more or less \ 
tcclrhical w'ork, w f as presented with such firn 
grasp of essfentials and lucidity which is th 
ouloome of genuine insight that it was possibl 
fo^/Cfty lawyer or judge to follow each step i 
* tlie thesis without appreciable difficulty. Th 
present w 7 orfc, as its title indicates, has mor 
to do with the work of Courts and legal pract] 
tioners than with the business of the doer 
ment expert proper, and it is no small part < 
the merits of the work that the author is abl 
to bring to bear upoft it the fresh outlook c 
one who is not a lawyer by profession. Th 
value of the work is further enhanced by th 
genuine symnathv and insight with whir 
what is mostlv pther people’s business 
handled, and though some aspects of th 
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layer’s business come in for much 4 ‘candid 
liritieism ” at the author's hand, it is oliered 
with such patent bond fide s, total absence of 
any assumption of superiority and real, regard 
lor public interest, that we are not surptrised 
at tire eulogium which the woik as a whole 
and the chapter on “ Advocacy” m particular 
have drawn from Professor John Henry Wig- 
more, himself a nptable lawyer and jurist and 
a writer of eminence on the Law of 
Evidence. As we have already hinted, dis- 
puted documents have furnished the occasion 
\,j the author to make a survey, in this book, of 
the whole business of adducing and sifting evi- 
dence m Courts of Law, and by way of illus- 
tration \v<? pick out heie the titles of some of 
the chapters of geneial ‘interest, e g. f “ pre- 
paration of facts,” “ sifting the evidence,/ 
“ the atmosphere of a trial,” “ cross-exiyj^fa- 
tiou from the standpoint of the witness,” 
“ cross-examination from the standpoint of the 
lawyer,” “ memory and the proof of facts,” 
“advocacy,” * “persuasion and practical 
psychology in Courts of Law T ” It is impos- 
sible m a review notice to give a raoie detailed 
idea of the contents of the work and the only 
thing we can do, in justice to Jhe work, is to 
iccommond it stiortglv to all lawyers and 
students of law for clo&e and careful study, 
and wish that wo had moio of this class of 
woik to help us to look at our own special 
business from the point of view' of persons 
who are not of our wlm have 

sufficient knowdedge and experience of that 
business to be able to give us valuable advice 
and guidance. 

4t Sits* of 

CALCUTTA HIGH COURT* 

• 

Recant decisions not yet reported 

(The Important oaaes to bo fully reported hereal 

Chimin AL Revisional Jurisdiction. ^Sfore 
Sanderson, C. J. and B B. Ghose, J. 
Criminal Reference No. 91 of 1922. 
EMPEROR v. AHIRANNESSA BIBT. 
The 17th January ,1923. 

Criminal Procedurr Code (Act V of 1898), 
510— -Doctor's evidence , in trials for murder 
by poisoning , what should be — Nature of the 
1 examination required in such cases — Order of 
calling witnesses — Advantages of chronological 
order. 

Accused Ahirannessa was the wife of one 



lianchan but had left her husband's house and 
w r «u away tor about a year. Her husband 
brought tier back with the assistance at the 
pbhee and two davs after her ax rival her hus- 
band died oi poisoning with dhutura and some 
black powder which, it was alleged, had been 
gnen to her by her co-accused Ahaddi ami 
winch was mixed with the tood given *to the 
deceased The Jury returned a verdict ©£ not 
guilty as regai ds Ahaddi as well as Ahirannessa. 
The Sessions Judge of Parulpur disagreeing 
with the Juiy l (dei ted the case of Ahirannessa 
to the High Court 

Held — That the Jury may not unreasonably 
have lelt a doubt about the case and were con- 
sequently justified in finding the verdict which 
they did One respect in which this doubt 
mav lia\e arisen, is m connection with die 
doc top s evidence. Neither the Assistant 
iSuigeon, who examined the dead body, nor Uia 
.C hemical Examiner, who examined the viscera 
and stains of vomit, etc , wa& called as a wit- 
ness at the trial. The report of the Chemical 
Ex.unmei did not contain any information , as 
to the amount or percentage of the poison con- 
tained m the uneaten food and the stains of 
vomit, not did it. supply anything to enable 
the Court to judgjc whether the amount of 
poison found m any of the exhibits would bo 
sufficient to cause death Further, there was 
no evidence as to wliat quantity of the food 
containing the poison, alleged to have been 
detected, would have to he taken to cause 
death Such a nqxirt cannot he considered a 
satisfactory oi sufficient report, if neither the 
pei son '‘ho made the analysis nor the medical 
mail who examined the dead bodv is called 
as a witness at the trial Much might depend 
upon the result of the analysis of the uneaten 
food and the deposits of vomit, and although 
tlw repot was admissible under sec. 510 of the 
Code it is not satisfactory that this question 
should be allowed to depend upon such a limi- 
ted and incomplete report 

The witnesses for the prosecution ought, 
as far as possible, to be called in the order of 
the events, which they are called to prove and 
in chronological order. Absence of method 
and older in presenting the evidence is noticed 
in many cases and the desirability of calling 
witnesses in the proper order should ba im- 
pressed unon fbosa who conduct prosecutions. 
It is far easier for the learned Judge. „ 
who is trying the ease, and for the Jury, Jtf 
follow and appreciate the evidence, the vfit- 
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aefcses are called m the proper order. Jt 
certaicly would lighten the worK of the Court 
of Appeal. Of course, it is not meant that it # is 
the duty of the learned Judge, who is trying 
Hie case, to dictate to the prosecution the order 
of the witnesses, but it is in the discretion of 
the learned Judge, who has control over the 
trial, to suggest to those, who are responsible 
ior the conduct of the prosecution, that the pro- 
per method and older of calling the witnesses 
hhould bc observed If the course be adopted 
at will be found to be a great convenience not 
only to the prosecution hut also to the accused 
person or persons, and it wall certainly be of 
material assistance to tho^e who have to ad- 
minister justice. 

Mr. Orr for the Crown. 

Babu Mamndra Nath Banerjee for the ac- 
cused 

Reference not accepted, 

.T N. R. * Accused acquitted 


Toe District Magistrate therefor© referred the 
case to the High Court. 

Held — That orders under sec, 144, Criminal 
•Procedure Code, are not proceedings within the 
meaning of sec. 435 of the Code. The Distnci 
Magistrate had therefore no jurisdiction to 
take action under sec. 435 (1) of the Code. 

J N. R. Reference not accepted 


Criminal Re visional Jurisdiction § Defoie 
Rew’eould and Suhrawardv, JJ*. Crimi- 
nal Revision Ko. 1158 of 1922. KIS- 
MATULLA MOLLA and ors., Peti- 
tioners v. EMPEROR, Opposite Paity. 
The 21st February ]923 
Criminal Procedure Code ( Act V of 1898\ 
n<t 428, examination of Magistrate who holds 
ib,ql enquiry on the order of the Appellate 
Coint^Appellate order how far vitiated by 
omission to examine the Magistiate m the Ap- 
pellate Court. 


Criminal Revisional Jurisdiction. Before 
B. B Ghose and Panion, JJ. Criminal 
Reference Ro. 17 of 1923 SALK A 
MAJHTAN, first party, v RAUGTA 
MAJHI and another, second party. The 
7th ( February 1923. c 
Criminal Procedure Code {let V of 1898), 
sec 436 (3), orders under sec. 144, Or . P. C., 
if “proceedings’* within — Sec. 436 (1), ]tms- 
aictton of the District Magistrate tojake action 
m such case. 


Jn the above case the trying Magistrate 
passed an cx paile order against the second 
party under see. 144, Ci P. C., directing it 
not to go upon the disputed land. Subsequently 
the second party hied a petition for having 
the order le scinded. The Magistiate thereupon 
heard arguments of both sides and finally re- 
jected the application for rescinding the order 
under see. 144, Or. 1* C Befoie passing the 
order for rejection, the Magistrates! the re- 
quest of the second party had passed an order 
directing the Police to have the padSy cut and 
deposited with the nearest panchayct . After 
the above mentioned order of rejection the 
Magistrate passed another order directing the 
Police to make over the paddy to the 
rsfc party. The second party thereupon made 
application to the District Magistrate for 
misroti of the last order of the Ma S istr«te to 
the paddy made over to thfe.fir&l party. 


The Petitioners were convicted of noting 
and appealed to the Sessions Judge, who 
directed the trying Magistrate to take steps loi 
a local investigation to be held by a competent 
poison who wjs to make a map of the locality. 
A Sub-Deputy Magistrate 1 ' was thereupon ap- 
jxrnted and he did this and the map and re- 
port weie submitted to the Sessions (Joint. 
Jt was not clear from the judgment of the 
Sessions Judge whether the map and the re- 
poit were considered by him wdien hearing the 
appeal There w r as reference to the map blit 
not to the report During the hearing of the 
appeal the Government pleader had objected to 
flic map and the report going in unless the 
Snb-|5eputy Magistrate was examined. Against 
(he ovder of (he Sessions Judge the present rule 
was obtained 

Held — That ‘the objection of the Government 
pleaded was a perfectly sound one and the 
Sessions Judge should have directed 
the evidence of the Sub-Deputy Magistrate to 
be taken in accordance with the provisions of 
sec. 428, Cr. P. C., before deciding the appeal. 
The appeal should therefore be re-heard after 
the Sub-Deputy Magistrate has been examined 
to prove the map and report in accordance 
w ith the provisions of sec. 428, Cr* P. 0. 

Babus Monmatha Nath Mooketfee and 
Dinesh Chatfdra Roy for ifie Petitioners. 

L Rule made absolute : 

J. N. R. 'Appeal remanded, 
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nnt.fpr* did not realise the difficulties of the work 
dono especially ia the Civil Courts v Il was very 
difficult to adopt all the recommendations of the 
Committee which wore mere pious wish. It 
would bo a very despotic order to say that only 
six months’ time would bo Riven to clear up the 
.ab, r a h T uiLa y J^aL y » * v jparrcat s They had set up a false standard of ex* 
o han<i i oiiiuhu Nmkwr. t>edition at the expense of justice. Government 

^ ^ f , ' l ’ enf ' a thoir recommendations to the Hijth 

A-l -U,..* k„ A.. IS- - At - 


FaJclr Otitudr* Haidar 
Khugendra Nath Kuudu 
H lit, HewQitl Tenantp Iff 
Ointtb. 


Order 

IXTll 1 dtrectlny 

tion in a certain wap, if ap 
ptalabU 

SEPORib .mi index.) 


dr Ahdur Rahim on the Recommendations 
ot the Bengal Retrenchment Committee. 

We are continuing to receive large numbers 
f communications criticising the suggestions 
f the Bengal Retrenchment Comfmttee with 
eference to judicial administration, the most 
ntabl© amongst which are a pamphlet written 
y a Member of the Provincial Judicial Ser- 
ice and a representation to Government by 
he Bengal Civil Service (Judicial) Association 
ver the signature of their President, Rai P. 

Bose Bahadur, both of which are well- 
easoned and moderately worded btateinonts 
f the case on behalf of the Members of tho 
fcrvice. It ia gratifying to find that %\v 
bdur Rahim, the Member of the Goveiju- 
nent in charge ofl the department, himself 
as no doubtg in his mind as to the value of 
ie recommendations of the Committee sotfar 
i his department is concerned, and whaf*4^ 
iid in Council ought to hearten the Members 
r the Provincial Judicial Service. *Sir Abdur 
ahim ia reported to have said : 

* The Committee’s recommendation s had been 
A Vin £L earneft t attention of the Govern- 
ent Thte Committee had mode sweeping 
°°f lw 2S *^ ^ om regards the Judicial Depart- 
6 ^ a 6v suggested a reduction in the 
unber of Judges, He, however. ree<»yiiis*d iluJ 
Ruction in the number of Judges was not 
^ihle. The cadre at ument was below the 
fare actually recommended bv tho C<v' mi toe • 
0 felt afraid that the members of the com- 


Couit for itr> opinion «ib to how fur they were 
feasible* pnd how far, if any, they were sound 
from the point of view of justice* He. however, 
thought that very few of them could be given 
effect to Those proposals of the Committee had 
created toiihlei nation in the subordinate judicial 
service The members of that service had re 
pud bated the suggestions underlying the recom- 
mendations They bitterly resented any reduc- 
tion of their salary and status as unjust. He 
would say that the Government fully appreciated 
the high quality of their work / 7 


LONDON NOTES, 

(From our Correspondent.) 

On 8th February J 9 l 23 tho Board, com* 
posed of Lords Dunedin, Atkinson and 
Wrknhi k\, hoard arguments in tho case of 
Cluwiiwy Blwca d 1 Co, v. The Jivraj BaUoo 
Spuming and Weaving Co., an appeal from 
Bombay. Tn this ease the Appellants haul 
sold cotton to the Respondents which on arbi- 
tration was found to be of inferior quality and 
vw rejected by the buyers, The sellers 
.thereupon, although in default themselvea, 
claimed damages agaomsfc the buyers for not 
taking delivery and in a further arbitration ob- 
tained .hi awaid for Rs. 2/>,000, The buyers 
contested the jurisdiction of the second arbitra- 
tion and urged that there was an error ol law 
apparent on the face of the award. The latter 
contention had sn< ©ceded before the High 
Court lied the appeal was brought by thet 
scllm. Judgment has been reserved, 

Mewr* Jhnohn, K, G and W, W attack tor 
the 'Appellant*. 
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Sir (?. Lowndes , K. G. md Mr. E. B> 
Ilaikes for the Respondents. 


On February 8th and 9th the same 
Foard heard the arguments of Counsel in an- 
other Bombay appeal, The Tata Iron and 
Steel Co., Ltd . v. The Chief Revenue Autho- 
rity of Bombay . The question at issue was 
whether an item of Ra. 28,00,000 paid by way 
of under-writing commission in connection 
with an issue of shaieg of the Appellant Com- 
pany ought to be deducted from leceipts as an 
expense of carrying on the business. A pieli- 
minary point was raised bv the Government 
that under the Government of India Act, 

1915, there was no power to refer the mattei 
to the High Court, and that even if there had other members of the family, 
been a proper reference, no further appeal lajk*. 
from the judgment of the High Court. The ^ 
arguments of Counsel were confined to these 
preliminary questions of jurisdiction. Jridg- 
’ment has been reserved. 

* Sir W. Ftnlay , K 0., Messrs, A. M. Bren - 
mer and E. B. Raikes tor the Appellants. 

Messrs. A. M . Dunne , K C and Reginald 
Hills for the Respondents. 


that it was not so. They, therefore, appu 
that there should be a slight alteration m t 
wording of the Order in Council to enable t 
High Court to appoint a shebcut and to mu 
it dear that the Board had decided that t 
Appellant had no preferential claim to t 
office. Lord Buckmasteb in granting the a 
plication said that it was not contested th 
the judgment decided , that the preferentj 
claim was gone and that if the suggested alter 
tioDa made the decision clearer the amendme 
ought to be made. The applicants wou 
have to pay the costs as it was due to tlit 
negligence that any alteration became nece 
sary. 

Messrs . DeGruyther y K. C. y bunne , K . C 
Ramsay and Kehworthy Brown represent 


On February 12fh in Usham Singh v. Gun- 
dip Singh , Sir John Simon , K. C. and Mr. 
Barikh applied for special leave to appeal to 
i\ Board composed of Lords Buokmaster and 
Atkinson, Sir John Edge and Mr. Amber 
'Ali. Leave had been given to the parties in 
'a similar case 8 years before and steps had 
been taken to prosecute the appeal. The Board 
accordingly directed the application to stand 
over until further information was received to 
account for the delay. 


On the same day the appeal in Rcu Baipia 
Gocnka v. Nanda Kumar Singh (from Patn 
was heard by Lords Finl\y, Dunedin ai 
Atkinson, Sir J. Edge and Mr. Ameer Ai 
The point at issue was the period for whu 
mesne profits should be calculated, from tl 
date of the decree of the Subordinate Jud, 
or from thef date of the Order in Council whu 
confirmed that decree. The Board dismiss- 
the appeal without calling on the Responde 
holding that it was governed by their decisu 
ip L. R. 27 Ind. App. 209. 

Mfssrs . A. M< Dunne , K. C. and E. . 
Ilaikes for the Appellant. 

Mr S. Ilyam (for Mr. B Dube) for the R 
spondent, 

Gr. D. M 


To 


. On the same day in Gopal Lai Sett v. Purtuu 
C,h Basak , Sir Geo. Lowndes , K. G . And Mr 
77. B Raikes applied to the Board for the 
amendment of the Order in Council on the 
ground that it did not accurately carry out 
the provisions of the Board’s judgment 
(Reported in 27 0. W. N. 174). ^ The suit had 
been instituted for the construction of a Will, 
and the applicants contended that the High 
Court bad really held that the sheb&iUhip 
established under the Wilf was , heritable 
Whereas the Board had decided conclusively 


CaTtesputthmcL 


Editor, 11 Calcutta Weekly Notes 


j* 

Sir. , 

It is evident from your editorial remai 
published in the several issues of your mu 
esteemed journal that the public and the pr> 
have resented the aspersions cast on the p 
vincial judiciary by the Retrenchment Co 
mittoe. There is- one thing in connect! 
with the Committee < 's recommendations 
garding the appointment of Sessions Judg 
which lias not attracted the amount of atfo 
tiou it 'deserves. The Committee 'say tl 
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they prefer Deputy Magistrates to Sub-Judges, 
as the latter are “ by training more disposed to 
decide on the balance of evidence rather than 
on probabilities.” Let us assmdfc for a 
moment that this is so. It is tantamount to 
saying that Sessions Judges must be selected 
trom officers who decide criminal cases on 
probabilities. In other words, the Committee 
give preference to Deputy Magistrates, be- 
cause they are disposed to decide on the prob- 
abilities. In their eagerness to give prefer- 
ence to one class of officers, the Committee 
members have betrayed a lamentable ignor- 
ance of the rules of evidence regarding proof 
m civij and criminal cases. The rule is 
exactly the opposite. \ civil case may some- 
times be decided on preponderance of prob- 
abilities, but in criminal cases a much higher 
degree of assurance is required. Thig^ngher 
degree of assurance is known as nloral cer- 
tainty. This is elementary law. The rule* 
has thus been stated in Best on Evidence, 
SOC&. 95 and % : “ The rules of evidence are 
in general the same in civil and criminal pro- 
ceedings. But there is a strong and marked 
difference as to the effect of evidence in civil 
and criminal proceedings. thei former a 
mere preponderance of probability , due regard 
being had to the burden of proof, is a sufficient 
bast}, for decision; but m the latter, especially 
when the offence charged amounts to treason 
or felony, a much higher degree of assurance 
ts required." The reason which the Com- 
mittee give for giving preference to the 
Deputy Magistrates, viz., that they are dis- 
posed to decide criminal cases on probabilities, 
is exactly the reason which should majve •them 
unfit for holding posts of Sessions Judges, if 
the rules of evidence are not to be set at nought. 
Criminal cases should never be decided on 
probabilities, and it would be dangerous to 
appoint a man as a criminal judge whjb is dis- 
posed to decide cases on probabilities* ^he 
Committee members have lent countenance 10 
a proposition which is subversive of all prin- 
ciples of justice and which is in direct conflict 
wit!* a well established ahd sound rule of evi- 
dence. There was at, least one lawyer in the 
Committee, whose practice, it is said, is con- 
fined exclusively to criminal cases and it is 
astonishing that he too subscribed to such a 
proposition, 

• Yours faithfully, 

S . 0 . Sahkau. 

2-34923. 


WEEKLY NOTES* ' lxtii 

£tetmh>. 

, r ^ HE Law of Costs and Practice of Taxa- 
tion in tjuu Bombay Hiua Court. By N. W* 
Kemp. Messrs. N. M. Tripathi it Co., Bom- 
bai J} vm Price lie, 12 nett . 

Though they are always with us, costs are 
not a subject which receives systematic study 
bv the general run of practitioners, whether 
ad\ucatch or attorneys The author, who at 
one time was Assistant Taxing Master, Bom- 
bay JJigh ( unit, has found matter to deal with 
the subject in ele\eu Chapters, headed 'resjHse- 
tnel\ ' Different kinds ot Taxation’* (Chap. 
I), “ Tarty and Party Costs’* (Chap. ID, 

Taxation on the as between Attorney arid 
Client Scale'’ (('hap. Ill; , “Taxation against 
Client” (Chap IV), “Taxation of the Bill” 
((’hap V), “Court's discretion as to Costs' 
((’hap VT), “ Separate appearances and ap- 
poi tionment ” (Chap VlD f ** Coots of certain 
paihes and in certain actions*’ ((’hap, VIII), 

Secuntv for Costs” ((’hap. IX), 44 Appeal 
as to Costs ” (Chap X) and “ Costs of appeal ** 
(Chap. \I) There is besides an appendix 
containing inter alia the Taxing Rules of the 
Ik in bay and Calcutta High Court# a|nd the 
Holes as to costs of the Bombay Presidency 
Small Cause Court and of the Judicial Com- 
mittee A systematic treatise like the pre- 
sent ought to go far tov T ards making (what 
appeals to be one of the main objects of the 
hook) practitioners realise the very great 
pinctical importance of obtaining correct 
oi del i as to costs, and to make the practice 
in the matter of costs more ordered and uni- 
form than it is at present. The subject 
is more neglected even in the Mofuasil than 
on the Original Bides of the Chartered High 
Courts Although the book has the practice 
on the Original Bides of these Courts and parti- 
culaily of the Bombay High Court specially 
in \ jew, there are Chapters (e.g. ; tX, X and 
Xf ) which hf \e a wider application, aftd the 
book as h whole will no doubt he useful for re- 
ference on knotty points of costs to Mofussil 
practitioners as well. It is handy and well 
got-up 
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'tfotta of GTaers. 

CALCUTTA HIGH COURT. 

Btoant doclRloofl not ret reported 

(The Important oukm to bo fully reported hereafter.) 

Civil Appellate Jurisdiction. Before 
Walmslky and B. B. Ghosk, JJ. S. A. 
No. 1583 of 1921. FAKIR CHANDRA 
HAIjDAR, Defendant-Appellant v. KHA- 
GENDRA NATH KUNJDIJ, iTamtiff- 
Respondonfc The 1st March 199.3. 

Suit for recovery of rent of a jalkar — *9ero. 
67, Bcngai Tenancy Act ( VIII of 1885), if 
applies . 

The Plaint^ brought a suit for roots arul 
interests of a jalkar alleged to be held by the 
Defendant under, him at an annual jama of 
Rs. 900. Chum was laid at Rs 120, being 
tho unpaid rent for 1326 B. S, with inteiost 
at Ra. 3-2 as. per cent, per month The De- 
fendant pleaded payment and satisfaction. 
Tho Mnnsif, 2nd Court, of Knsjmagar, de- 
creed tho suit m part lor Rs. 55 only. On 
appeal by the Plaintiff, tho District Judge of 
Nadia decreed the suit for Rs«95 with interest 
at Rs. 3-2-0 per cent, per mensem. The Dc- ( 
fondant preferred this second appeal. 

In second appeal, the question raised inter 
alia was vrhether the Plaintiff was entitled to 
interest on the an earn of rent at niore than 
12J P^ r cent, per annum in view of sec. 67 of 
the Bengal Tenancy Act : 

HeW—That sec. 67 of the Bengal Tenancy 
Act has no application to arrears of rent of a 
W lkar m 

Dr. Dwarka Nath iff liter (with Babu Satin 
dra Nath Mookerjce) for tho Appellant. 

Bobu Mrityunjay Ghalbopadhyay for the 
Respondent. 

S, G. G. zipped dismissed with costs, 

* 

Civil Appellate Juniyunmo*. Before 
Chattrrjka and Cuminu, JJ. M. A. 
No. 89 of 1922. D1NABANDHU BAN- 
DYOPADHAY, Appellant t>. C1IANDT 
CHAR AN N ASKAR and othein, Respon- 
dents. The 2 1st i/abtuaiy 1923. 

Ori^r uuder sec. 47 , C. P, 0 directing 
of p*sst*$fon ia a certain way, ifap- 


One Dinabandhu obtained a decree for pos- 
session of portions of certain plots of land, and 
in execution obtained possession through 
Court. The judgment-debtors filed an objec 
tion in the executing Court contending that 
tho possession delivered was not in accordance 
with the direction of the Court as it gave the 
decree-holder more than he was entitled to 
A Commissioner appointed by‘ the executing 
Court found that the possession was not m *h> 
cordance with tne deciee ; and the Munsif , 1st 
Court of AUpore, passed the roljowtng 
older . - 

“The possession delivered has therefore 
not been in accordance with the directions 
contained in the decree. Pob&cssion will 
again be delivered to the decree-holder of the 
boNjjhern half of both the plots cha and ga." 

'LK^Slecree- holder thereupon appealed to the 
District * Judge of 24-Pergannas, who dis 
’missed the appeal holding that the order was 
not appealable. 

Babu Mrityunjay Chattopadhyay for the 
Appellant contended that the order was ap- 
pealable, as it was passed under sec. 47, C 
P C arid conclusively determined the rights 
between the parties Cite(\ Dcokinandan v 
Banst Singh , 14 C Jj J. 35 and Snnibas v 
Kisoprosad , 1 4 C. D J. 489. Tho case of 
Sashibhushan v. Radhanath , 20 C Jj. J. 433, 
which might be cited for the other side is dis- 
tinguishable, 

Babu harm dra Nath Sarbadhikari for the 
Respondents aigued that the appeal was pre- 
mature * an appeal would lie after the Court 
had confirmed some proceedings of the Com- 
missioner in delivering possession. An order 
duectirfg delivery of possession is not appeal- 
able Cited Sashibhushan v. Radhanath , 20 
V. Tj. f 433 : , 

That the test whether an order under 
sec 47jJJ. P. C. is appealable is if it conclu- 
bivelf^oetermined the rights between the 
parties ; and thg order in this case, viewed in 
that light, w as appealable. 

8. 0. C. « Appeal allowed . 
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Greaves Committee and the Government* 

V^e are not a little surprised at the attitude 
taken up by the Government with icferenco 
to the resolution moved in the Bengal Council 
calling upon them to give effect to the recom- 
mendations ot the Greaves Committee on the 
separation of Judicial and Executive Func- 
tions. It was pointed out m the course of the 
debate that, although the*Repoit ot the Com- 
mittee had been before the Government lot 
ovei a yeai , they had made no pionouijeo- 
ment on the subject. A definite statement of 
then views was expected, but nothing was 
vouchsafed except that the Government were 
out for a practical and definite scheme to give 
effect to the recommendations oi the Cojn— 
mittee The High Court, we are told, should 
be addressed in the matter, as the Committee 
had proposed to place the whole of the # judi- 
ciary of the piovince under it But no 
reason was given .why, although a year had 
elapsed, the opinion of the High Const had 
not been sought for. All this is not l%ely» 
to inspire the public with confidence as regards 
the intentions of the Executive with regard 
to the matter. The resolution was carried 
and the .public must now wait and see — wo 
hope, not for long. 

Medium. 

An interesting point of law arose in In re 
Htrmmeltenberg ; Beatty v. The London 
Spkit&al&itie "Alliance ( Lm .), «rfa? M whether' a 
gift s, tor the purpose of establishing a 


College toi tine naming and developing of 
suitable pci sons, male amt female, os medi- 
mitK nmieremw being given to hduhtlg 
mediums ami those tot diagnosis ol disua-MiB ** 
was a g'xd charitable gift Russel, J., who 
decided the case, said that the gilt was bud 
as it cicated a por)>etULty It was contended 
b> the legatees that l hi gift was good as it 
wa-i a tiust for the advancement ol educa- 
tion, and failing this, an attempt was made 
to bnnrr the within the fourth branch of 
Gmd Mjmnaughten’H well-known classification 
of cl), u ifable gdt n , in I'ciimcl's ease, "Trusts 
Rk of hei purposes beneficial to the com- 
iiim.il v not falling under any of the preced- 
ing heads, ’ i r. t lelief of poverty, education, 
religion NVithoi *of these contentions was 
accepter! h\ the learned Judge, who, in decid- 
ing against the legatees, observed as follows : 

‘ Even if* it w ei e assumed that some of those 
pel sons (died mediums possessed powers of 
dbgnosN 01 healing or both, m which event 
it could scarcely he denied that a gift whose 
o 1 )jV( t was to increase their number would be 
opeiatnc for the public benefit, yet the gift 
hcie was not limited to that purpose; it was a 
gnl winch, consistently with its terms, could 
be vvhollv applied to the training and develop- 
ment of mediums other than therapeutic 
mediums ” No opinion was expressed, be- 
cause it was not necessary for the decision, on 
the geneial question whether the training of 
mediums was against public policy. — (Law 
Jwtrnah. • 4 

- \ 

DUTY ON HEOl'RITY BONDS. 

( B \ ' Sin . Surenpra Nath Ray, Motsif, 
Nahail.) 

, Security bonds are bonds given to staled 
security for anything to be done by a person 
for another. According to Art. 15 of the 
Stamp Act such bonds are to be engrossed on 
non- judicial stamps, except in cases erf 3 ocu- 
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meats otherwise provided for by the Court 
fees Act. The Court Fees Act by Art. 6, 
Sell. II, provides that civil bonds or other in- 
stalments of obligation given m pursuance? of 
an older made by a Court or Magistrate under 
any section of the Code of Criminal Procedure 
or the Code of Civil Procedure aro to be en- 
grossed on a plain paper bearing Court-fee of 
As. 8 Now the question arises which oi 
these duties is to be levied in which class oi 
bonds. In the case of Kulwaaih Mahabtr 
Prasad (1), the stamps oi both the denomina- 
tions were called lot Tins was a case where 
a bond \w s gi\on under orders oi a Court as 
security by oik* party lor the costs of another, 
and it was held that it was subject to two 
duties That was a decision based on Ait. Id, 
Heh I ot the Indian Stamp Aet of J 879 Sub- 
sequently by sec. IN, el (/) of Act VI of 1889, 
An. hi of Sch I of the \et of 1879 has l>een 
amended and. the wouls ‘ oi In the Court 
Foes Act, 1870 “ ha\e been added to it, and 
this amended aitiele has been reproduced a-> 
Art 15 of Sch. 1 ot Ait 11 of 1899. Hence 
til*-* decision ni that ease can no longer be con- 
sidered as a guide m determining the dut\ to 
be paid on such bonds 

In the case ol Dirarha Nath Dnj v Smlj <i 
Kanto Mallih (2), the matter was referred to 
*he Calcutta High Court for decision under 
th * amended law In that case the execution 
wa* ordered to be stayed In tin* Pistuet 
Judge on the ptdgment -debtor furnishing suffi- 
cient seeuntv to tile satisfaction if! the Court 
from which the appeal was preferred, and tin* 
question arose as to wliuh of the.^e stamps wa s 
to he given on the seem it v bond Holnnvood, 
J , held that such documents should hear 
stamp leviable under the provisions of the 
Ntamp Act The reason assigned is “ these 
herds enuring for the benefit of the Secretary 
of State oi of the parties in the case must be 
idnmjved in accordance with the Stamp Act 
Thcv are not mode hv order of the Court 
within the meaning of Sell IT. Art. 6 of the 
Court Fees Aet, and that Act docH not appear 
to apply Thc\ are bonds taken o*n an order 
for stay of execution and the parties can 
furnish them or not as they please. If they 
do famish them, the stay of execution be- 
comes a matter of indulgence, and the bond 
must he fltjfmpcd according to law ,f To a 
tatoi case of the same High Court f Sarbo v 


Ml T T, R 11 All 16 (IT* U ) 

M*) St 0, W. N. J150 
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Sajur Mandal (3)J, Newbould and Panto,, 
J J., held that a security bond given by ,! 
ckimant in a claim case should bear a Com t- 
fee stjnnp of eight annas under Art. 6, Sch U 
of the Court Pees Act. The decisions o] 
these two cases seem apparently inconsistent 
In the case of Sarbo v. Safur Mandal f thorn 
w k 3 ft claim caw, and the attached property 
w\,s or deied to be released to the claimant on 
I is filing a sccuiity bond agreeing to be habit 1 
ior Jis. 10 in case he failed to produce certain 
attached goats The learned Judges, fol 
lowing In re Reference under Stamp Act, 
1899 (D, held that a bond of this kind ma> 
be said to be given in pursuance of an order 
made by a Court under a section of the Civil 
Ihccodure Code, ahd accordingly it was held 
that such bond should bear Court-fee stamp 
\4 eight annas In the case of Dwarka Nath 
\ 'yatfaja Kanto , the execution was ordered 
it) be i»ta>ed b\ the District Judge, as an Ap- 
pt Hate Court, apparently under Or 41, r f> 
(/) oi the Civil Procedure Code, and the 
stem it v nuiHt have boen ordered under sub-r 
(T\ cl (t) of the same iule Now the ques- 
1 ioi» a uses whether such an order can be 
considered ah an “order made by a Court 
under an\ section of tke Civil Procedure 
Code ’’ within the meaning of Art 6, Sch IT, 
of the Court Fees Act In the case of Sarbc 
v Safin Mandal , the order of the Court tr, 
furnish security for releasing an attached 
putportj pending the decision of a claim case, 
v k considered to be an order under a section 
m the Civil Procedure Code, though there n 
no particular section m the Civil Procedurt 
t Code for demanding security m such cases 
8reh*oideis are given upon the general prin- 
ciple that the Court is to act upon the prin 
ciplo that every procedure is to be understooc 
as permissible, till it is shown to be prohibit# 
h\ law (5). The test to be applied, as heh 
m the cast) of Dwarka Nath Dry , is vvhetho 
^iiftirfxmd enures for the benefit of the part; 
or not, and the learned Judge explains tha 
they are bonfls taken on an order for stay o 
e\t cution and the parties can furnish them o 
not as they please Tf they do furnish them 
Ihc stay of execution becomes a matter n 
lnduleene^ Applying that principle to th 
care of Sarbo , it irny be said tint the releas 
of attachment pending the period of the olair 


13' AQ Inrl r ^90 * 

(4) T ,T. a 3*7 Mfld 17 

If*) 11 C L J 284. TIJ5 AH 163, 
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caso 16 a matter of indulgence, and the parties 
arc at option to furnish such bond. If they 
furnish such bond the attached properties are 
released; if not, they a-ie kept in the custody 
of the Court. It is unfortunate that the case 
of Dtcarka Nath v Sailaja Kanto was not 
brought to the notice of the Judges who 
decided the ease of Sarho \ Safur Mandat, 
They decided the *ma tier Ufron the plain inter- 
pretation of the words of Art. 0, Sell II oi 
the Comt Fees Act, and it seems to be the 
proper way ofi intei pretmg the statutes It 
may be conceived that secunties given under 
the Succession Ceitifieate Act or the Guardians 
and Wards Aet are not secunties given in 
pursuance ot an order of the Court under any 
section of the Ci\il Procedure Code and thev 
should not come within the puiview of tly' 
C<urt Fees Aet, but should be stamped accord- 
ing to the provisions ot Ihe Stamp Acf 
This diverutv of rulings has lesulted in a 
diversity of practice m different DistiieH nr 
Bengal, and it is high time that the High 
Coirt should intervene and bv a (ienoial 
Letter authoritatively inter pi et these articles 
of the Court Fees Act and the Stamp Act so 
,ia to make the practice umfonp in all places 
m Bengal and Assam 


LONDON NOTES 
(From our Correspondent.) • 
Lords Finlay, Dunedin, Atkins*.^, Sir 
John Edge and Mr Amllr Ah have 
composed tho Boaid of the Judicial Com- 
mittee during the past week (Febiuaiy L5th 
ro 21«t> The only ease that has been be hue 
their Lordships* is Sat i ah Ch C hatter p v > . 
K. Hoy , an apj>oal from the High Point 
ot Bengal (Mookerjee and Panton, *JJ> 
The Appellant was pui chaser* at an auction 
sale for arrears of revenue ot a propofly in 
tho 24-Pargainas The Respondents *v^ho 
were Plaintiffs in the action, and had been 
owners of 2 /3rd of the property, "instituted the 
suit to have the sale set aside on the ground 
that the remaining co-sharer had wilfulh de- 
faulted m payment of .the Government reve- 
nue, and had brought about the sale in colla- 
boration with the Appellant through fraud and 
coliuR’on. Judgment was reserved. 

Messrs. L. DcGrmjthcr , K . G and J. M. 
Pankh for the Appellant • 

Messrs, A. M . Dvnne , K G . and IF 
W attach for tho Respondents. 


B \\a.s with the deepest regret that the 
new^> was received at tho Privy Council 
v^stei dav ot the death of Sir William Garth, 
L. C Owing to reasons of health Sn 
, 1 ll,m ^ l!l ^ ceased to practise before the 
J»o;,nl an f j had latterly devoted himself to the 
puiM’if of art and literature of winch lie was 
al wavs a. gie.it adimrei The news wdl no 
deiiht ho received wrth equal icgiet by the Bar 
in ( alcntta whole tor many \ivh he uphold 
it^ highest tradition^' 

G D M. 

21 - 2-21 


Comsponbrtue 

T i 

Tin Kmioir, Cuunv Wi.Kkin Noil's " 
Sir, 

Concerning ‘ Acquisition ol Occupancy 
ugh* h\ an l 'Jidt r-nu\ut published jn yow 
i^su<’ oi the 2(>th Fehiuaiv JJ23, your corres- 
pordent Mr Bhow nuc\ ditticultv about it 
kSccuk to me to have amen because his atten- 
tion w.i*> not directed to the lust on of the 
Bengal Tenune, Act ol lN>5 ,uul to the order 
in which 1h«* piovi*i<>m of the said statute have 
beer enacted 

See I ot the Bengal Tenancv Aet is merely 
a, button speed \ mg the classes of tenants to 
winch the \ct applies It does not confer upon 
a n w tenant* a status or an\ right, that is done, 
hv Chaps HI, IA , V, VI and Vli (per 
KieKinLon, .1 . 2<> C W X Ho So norther 
113 r.oi sec 1*3 t onf im ^ am right ot 
oeeup.mev ii}khi the under -ran at Sees. 20 
a.n I 21 oi the Bengal Tenancy Act provide for 
acijiiMfion of occupancv right hv a raivut and 
not .in under-iaiyat , and it docs not follow 
tin i ef loin that those sections took away any 
light of occupancy from the under-raiyat who 
could .icqune it in certain circumstance* by cub- 
tom It k owing to misapprehension in regard 
to this lac*i that Mr Bhovvnnc cannot reconcile 
n] ( ‘3 of K ec 1H3 with secs 20 and 21. This 
llirMi.ition has no poniti.e legislative value 
except thrt it is meant to show (in older *o 
avoid any inr conception) that any customary 
oc(,mncv iighf of an under-iaivat is not in* 
rorsiHent w dh and is cot expressly or by 
nere^iuv implication modified or abolished by 
the provision* of the Bengal Tenancy Act. 

The right occupancv of an under-raivat 
ig no creation of tho Bengal Tenancy Actf. 
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Indeed, permanence is not a universal and 
inUgial incident of an undei-raiyal s holding; 
it claimed, it must be established. This ui4y 
be done by proving a custom, a contract, or a 
title and pobSiMy by other means (25 C. W- 
„\ itO) The oiigm of the occupancy right 
<>l' an under-r.uyat is perhaps to be found in 
l he ancient khudUiaH system of tenancy and 
not in any provision of the Bengal Tenancy 
Act 

Youiri truly, 

Durr Motun Indr\, ii I 

K BIS FIN A OAR, 

0-3-23 

j^otea of tflaBtB. 

CALCUTTA HIGH COURT. 

JR«oent decisions not yet reported 

(The Important {-aihj* to be fully reported hereerter.) 

( IUMINMj KtSWBIOXU, JURISDICTION lieiole 

Nkwboild and Suirawarim, JJ. Cri- 
minal 1 U, vision No 3 ok 1923. BAI8- 
NAB ( HARAAI and otlnus, PetiUonois 
r A.MINALf, Opjx^ilc I’aiB. The 71!i 
Mardi 1923. 

« 

('mutual Ptocahtrc ('ode — Judgment written 
hi) trying Magistrate at a place outside hr * 
jurisdiction and made over to a Magistrate of 
the place of trial for delivery— How far valid 

The Petitioners were placed on then* trial, 
on the complaint ot the Opjmsito Party, ioi 
fun mg committed an offence under sec. 4*20, 
J. P. L\ 

After the ease was iull> lieaid by Balm 
Srish Kumar Sen, Magistrate, 2nd class, 
Kamuganj, <the judgment was, Reserved. In 
the meantime the said Magistrate was trans- 
1’eired trom Karimganj to Hailakandi Sub- 
division in the District of Cachar. In ordei 
to a^id a retrial of the case, the record of the 
case was taken by him and on 23rd November 
19213 he Rent a judgment written tfrom that 
station to th ef Subch visional Magistrate, 
Karimganj, for delivery and the same was 
delivered by Maulvi Muhammad Choudhuri, 
the Magistrate in charge, on 27th Novembei 
l$22, w hereby the Petitioners were convicted 
under sec 426, I. I\ C., and sentenced to 
pav a fine of He. 50 and it was further ordered 
that out of the fine realised a sum of Ka, 50 
should be paid to the complainant,' 

♦ 


WEEKLY NOTES. mil. 

The rule w’as issued on the ground that th* 
judgment as pronounced was not legal ana 
liable to be set aside. 

Habit Priyanath Datta (for Habu Paresn 
Lai H ho me) appeared on behalf of the com 
pi unan t Opposite Party to show cause. Ho 
contended that there was no defect of proee 
(Juie in delivering the judgment by another 
Magistrate when case w’as heard by the 
Magistrate who wrote out the judgment, 
signed and dated it. lie referred to secs. 350, 
:tf)0, 367 and 537, Cr. V C , 18 M L. J. 197 
an I 1910 M. W. N. 372 in support of’ his com 
tcntion. 

M Sijed Saadulla who obtained* the rule 
a i gued that it was not a defect to be cured by 
kco 537,0 T\ V (3 All 563 and 19 All 114, 
/v f erred to) : 

Hrfrl — That there is no piovision m 
( 'i immal Procedure Code for such delivery of 
judgment Their Lordships relied on 3 All 
503 and 19 All. 114 and set aside the eonvie 
fion and senttnee and directed the Petitioner** 
to bo le tried, 

8 <\ (h Rule made absolute . 


n 
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hundred Lords besides the Archbishop of 
lork and the Bishop of London. The facts 
having been proved, the various members of 
the Couit pi acceded to dclivei their judg- 
ments Lord Heath said 41 She iy to be 
whipped at Exeter, at Colhampton and in the 
open sheets ' ’ With thus Lmd Lotting ton 

and the majority of the Court agreed. Hut 
the Bishop of London, who began his judg- 
ment with a text li'oni the Epistle to the 
Galatians and a discussion on the Allan 
JIeies\ , concluded it In sentencing the pool 
gut to be “ wiupt at Colhampton and at 
Exotei and as the distance between them was 
ten miles, to he whipt from the one to the 
other '* 


T1IE TENANCY WIL AND ITS THREE 
SPECIAL FEATURES 
<1B Mu. It vm vmhw.i v\ Bhowmik, M \ ( [J l 1 

I 

As the radical changes that ha\e been pro 
posed bv the Committee appointed to considei 
the amendment* of the Bengal Tenancy Act 
affect all classes of landed intei est, they hu\e 
been the topic of \ei} hot discussion among 
all classes of people tor the last two months 
So 1 take courage to put forward a few com- 
ments on tins voiy momentous subject for ihe 
consideration of the public; and the auihon- 
ties. 

The most important f eatuies oi the Bill 
are, as ever} one w-iH. undent stand, the pro- 
posal foi giving the status of tenants to all 
bond fide culltuatuis, the tralislerabihfv 
of occupancy rights, and ithe conferment of 
oceupanev right on under-r aiyats 

It seems that the Committee aie so far 
carried away hy their pious desire to amelio- 
rate the conditions of persons who actually 
cultivate the land that tliev overlook the in- 
convenience and the confusion that will oc- 
cur in the neai future if all then suggestions 
are accepted bv tlu legislature Land law is 
a very peiplexmg subject The maxim that 
‘‘experience and not logic is the life of law’' 
is nowhere tiuei than in this branch of the 
law Another essential! quality oP * Tenancy 
laws is that thev leqmre very careful ami 
accurate drafting ; for, where interests aie 
varied and conflicting, the slightest inaccuracy 
< or ambiguity becomes the some*" of controversy 
and litigation 

But unfnrf 'match , it seems, some evil 
genius is watching over the drafting of this 

portion of the law r of the land The codifica- 

* 
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tion of the Tenancy law T s of Bengal i* j ; (J 
years old, and it has undergone seier.i] 
thorough revisions; yet the Act has newer \ 1 1 
been over famous foi artistic diafting in. 
consistency and confusion ha\e so long be *u 
the characteristic featuics ot the Act Now 
that the Act is going to be thoroughly tevisH 
alter a peuod ol 40 years, will it not be 
mattei of deep regret it those mconsistencu - 
and confusions, tar from abating, increase in 
undue proportions? 

In the following lines I propose .to speak 
pnncipally on the questions of transferability 
of occupancy light and the confeim'ent ot oe 
cupancy right on the under-raiyata. 

The question of changing the status of thi 
bargadars that has been suggested by tin 
Diaft Bill has bedn ( so exhaustively discuused 
b\ Rajah 1km Behan Kapur Bahadur, 0 S l 
that scarcely anything lemains to be added 
In l>i^ note of dissent appended to the I)ralt 
Bill he has with minute accuracy exposed tlu 
fallacies of Mr McAlpm’s three propositions 
that lie has adduced in favour of tile pioposeo 
change 1 shall only incidentally add thal 
the word “occupant ” in cl 5 (a) of the Bill u 
fraught with great possibilities of mischief 
This word, if it remains there, is sure to creati 
a good deal of confusion «m the interpreta 
turn of the section and will be a fnutful soum 
ol a large crop of * litigation The Benga 
Tenancy Act is a law applicable to the land 
lord and the tenant, and it has nothing lo d<. 
with occupants generally who may be tres- 
passers* mortgagees or even transferees pen 
dentt htc Suppose an usufructuary mort 
gageo or a transferee pendente htc lets the 
Vmd, while m his occupation, to a barqadar 
The b/irqadar becomes a tenant by the opera 
turn of the clause The 1 barqadar thus be 
coming tenant may be raiyat or an i nder 
i .mat 1 Let u$ suppose he becomes an under 
r.uvat and then by operation of the proposec 
see 4$ ipso facto becomes an occupancy under 
r,m.if too The result is that the tenant (h 
tins instance, the nnder-miy.it) gets a bette 
light than Ins landlord, the usufruetuar 
mortgagee or the transferee pendente Htc pos 
souses — a principle which is certainly an en 
ei oacbment upon the ordinary rule of law tha 
a grantor is not competent to confer upon tb 
Vr.mtoo a better title than be himself possesses 
If is not simply a. violation of an cTomontar 
principle of law. its result upon the. mortgage 
j]> the nlmvp illustration would be pimply dis 
estrone Suppose the usufructuary mort 
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oagee creates a fictitious burg a settlement in 
iavour of one of Ins relatives The Jesuit is 
ihat his relative acquires occupancy light and 
ns a consequence the mortgagor, ev^n. aftei 
redeeming the mortgage, cannot dislodge the 
moitgagee who continues m possession using 
the occupancy undoi-iai\ati as a. shield against 
the unioitimato mortgagor 

The next question is as to making the oc- 
eupancy light ti ansi n able h\ law This 
question was taken iq> by the Rent Law Coin 
mission* and thoroughly discussed b\ them pie- 
vious to. the passing ol the Bengal Tenancy 
Act ot 1885 A Met a thorough discussion the 
question of transfei ability was left to custom 
which m effect has proved to mean almost 
non-transfer ability It has been argued in 
iavour of transi viability that non-tianstei abi- 
lity is an anomaly m the law ol piopeitA 
a,nd ownership But then, who has tjie pro- 
prietary right in land** Has it not been speci- 
ticuliy vested in the Zamindar by the l*oi- 
rnanent Settlement Regulation of 1793V The 
uuvat holds onlv undei an agiicultuial lease. 
\ppioachmg the question in that light, it m 
not an anomah to hold that the iai\at should 
not be allowed to transfer without the con* 
„ent ot the landlord Non-tniitbferahilitv is 
'’onsistent with the histoi\ ot the pievious law 
This is one aspect of the question, and a theoie- 
tical one 

But we are to face tacts and approach the 
question from the |>oint ot view ot practical 
nt ilit x And then it is found that the ques- 
tion ol transferability should no longer be left 
entirely to custom but that it is high time 
that legislature should actively mteiteie for. 
ihe simplification of the law and tor putting a 
stop, for once and for ever, to its gradually 
increasing complications and uncertainties 

Economic causes have done \\hat law has 
prohibited. Men have learnt to conftnrn to 
the law and yet tiansfcr occupancy holdings, 
by keeping a small i-lice to themselves Jn. 
the case of complete transfers the transferee 
obtains recognition of the landlord if only he 
knows how to procure it Thus though the 
aw docs not allow it transfer occurs freely and 
'requently, and neither * the transferee nor 
die landlord is the worse for it 

The rigour of the law of non-transforahiutv 
lias also been much softened bv a long fine of 
High Court rulings, and as tire bnv now 
stands, all transfers,, voluntary or involuntary, 
ire binding as between the transferor and the 
transferee. If that is the actual state or 


things there * is no haim it Hip legislature, by 
so many words, i. takes a right transferable 
'Hut I, inspire of law to the contrary, ins 
to all intents and purposes, transfer - 
; d>lr in piiuticc, piovuled the pioprvloi’s 
cli«uti‘K*(l lights aie siifiirieritiv sale-guarded 
B\ so doing the legislature will onlv make the 
law simple! and will efirilivelv hai the door 
to futihei con i pi u at ions Bui a ve»v rnqvort- 
ani point Ink hern raised against 1 1 ansfetabi- 
lit\ )>v Mi Sun ikIi.i Chandra Sen win *s 
eiilamh ,i gieat aiithoiitx on the subject In 
Ills nole oi dissent he suggests possible evils of 
tr.uisjei ahdit \ in the sh.ipe ol agr icnltural 
lands pi i -.sing into the hands ol capitalist firms 
and plantei companies, ami thus reducing the 
culhvatois to the class ot mere da> labourers 
But (hue is a High Coint Ruling iej)ort<‘d * n 
1 C K 1 t al 957 in the effect that a firm 
o| capitalists (annul nequne oc<upanc\ right 
No doubt Field and Lever lev, J .J held in 1 
L \{ II Cal 5(), tli.it the decision m 4 Cal 
957 was an obitir However that mav he, » 
(]ii(‘stion ol mi h vital inqiorljiiee should nor 
depend <>n sudi an uncertain thing as High 
Com I Killings In an\ case, the apprehended 
evil mav he avoided by adding a clause to the 
pi jposed set 2fi(l to the effect that firms and 
agiicultuial companies snail not acquire oceu- 
pOincv lights m agi icultur.il lands held by 
them 

(To be confirmed ) 


LONDON NOTES 

(FROM OUR CORRESPONDENT.) 

The turther hearing of the appeal from 
Bengal, Satish Hi Chattvrv \ Kumar S K 
Hoy" was continued on 22nd, 23>d and 2fith 
February and the Board has received pidg- 


lcnt , 

On Fehriiiuv 23id, judgment was delivered 
1 Htinubiri Fra »iv Comnmwnat v Nanilal 
Uffiildn s‘ fBotnbuv) hv Lord Wuf.miury, the 
ppcal being allowed 

On February 27th the judgment of the 
loard w ii*- delivered in Kcshavbil Bros ? <f Co 
f)/n am fun/rf «*’ Co (Bombav) hv Lord At- 
The anpi *il was allowed and the decree 
■ the tual Bulge was r< mutated 
The MDpeal Com the judgment of the Chief 
„ nli o ih< l'nmah in Seth Kanhvi Lai v 
'ahmml Caul of Jndnt , Ltd TtiTiinMrt Mdl 
, ir * i w ..i»d The Board K comnnard of T /Okt>s 
i xn \ y' fmvFo'rx Arsmov, Str John E d'-b 
nd Mk Ameer Au The Biiit >nd bcer> 

n 
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brought b) the Appellant to recovei money 
paid undei allowed eoeicion. In June 1902 
the Plaintiff who was the bole debenture- 
holdei oi certain cotton mills purchased them 
at a sale hi ought about by the trustees for the 
debentinc-holdeis. In August 1902 the mdis 
were attached b v > the lie spoil (lent Bank, and 
m onler to remove this attachment the Appel- 
lant .paid to the Bunk the sum of money 
which is now m-laimed The Bank contend 
that tlicie was no uilid sale to the Appellant 
m June because the Appellant was m reality 
both seller and buyei 

Messrs L Dcdruythcr , K C and «/. v r 
Parikh ior the Appellant 

Messrs, Tomlin, K (\, Dunne, K d and 
l] H Hailes ior the Resjyondents 


On March 1st in dopi Lai v Lakhpat Hat 
(Allahabad), the judgment of the Board was 
delivered by Loud Carson and the appeal was 
allowed 

In M u/ta inmat Jatti v Baiuran Lai f Pun- 
jab), an application was made bv Mr. N. 1. 
Majid (or postponement of the appeal. Mr 
Dube opposed the motion The Boa id allow- 
ed the appeal to stand over until next teun 
but older ed the applicant to pay the costs of 
the application. * 

1-3-23. G. I) M. 


(Eomspottbence. 

’APPOINTM ENT OF SESSIONS JUDGES 
FROM THE JUDICIAL SERVICE. 
To 

The Editor, “(Ami ha Weekly Notes ” 
Sir, 

Many comments have been appearing in 
the press on the remark of the Retrenchment 
Committee regarding the comparatue duties 
oj the Deputy Magistrates and the Subordinate 
Judges, ctz , that the latter are “by training 
more disposed to decide on the balance of evi- 
dence rather than on probabilities.” It 
seems there is some room ior the members of 
the Committee to complain that thbir real in- 
tention has not always been correctly repre- 
sented Let us be absolutely fair and im- 
partial in construing their remark, even 
though their recommendations have been 
against us. The Committee probably meant 
to say that m Civil cases the .Judge gets the 
advantage of having evidence adduced op both 
sides and of weighing their comparative value, 
while in Criminal cases the evidence is * lmost 


always one-bided and its truth has to be 
judged from its probability alone without the 
holp of any counter-evidence on the other 
side This is the most favourable wa.y m 
winch file remark of the Committee may be 
put, but at the best- it is only an incomplete 
rdatement. The Civil Judge has not only to 
weigh the evidence of the two sides, but has 
oL<> to take into account the probability of the 
evidence of each side by ltfcelf. He decides 
not simply on the balance of evidence but on 
probability as well. On the other hand the 
Magistrate has not only the probability of the 
pioseeution-btory to fall upon, but fias alsc 
the conti adict ions or corroborations elicited 
bv '‘loss-examination to guide him. Case* 
also come up in Civil Courts m v\hich one 
party, setting up, say, a negative pica, ha$ 
v*m\ little evidence to adduce except possibly 
lus own deposition In such eases, the evi- 
dence of tlie othei side has to be sifted and it** 
piohabilities considered in exactly the sam* 
vs ‘iv as m a ruminal ease* It- is a gratuitous 
assumption ot the Committee that been ust 
Sub-Judges have not rlvvays to deal with one 
sided evidence, they would be unfit to do s< 
if ealled upon to decide Criminal cases, 

A Mhmbkr of rinvIuDiOML Service. 
11-3-23. 


FAY OF SUB-JUDGES. 

To* 

The 'Editor, “ Calcutv Weekly Notes 
Sir, 

The fact that the highest pay, of Sub-Judge* 
as , Rs, 1,200, whereas that of the Deputv 
Magistrates is Rs. 1,000 has naturally le< 
many [arsons to enteitahi the idea that Sub 
Judges get more than senior Deputy Magis 
irates But J see from the Civil list correct 
ed up to Julv last that the average pay of the 
Civil Judicial Officers who drew from Rs. 7W 
‘to ‘Ik 1,200 per mensem is Bs 836, wherem 
that of the Deputy Magistrates vrtio drew 
from Rs. 750 to Rs. 1,000 is Rs. 851. It u 
thus seen that Judicial Officers who work tu 
Sub -Judges get Rs 15 per mensem less n 
average than Deputy Magistrates of the s&mt 
rank. Add to this the fact that the fortnei 
commences getting Rs, 750 four years (n 
average) later in life than the former and you 
will be able to see the real relative position oJ 
the two classes of 'officers as regards their pay 

Fairplay, 

>6 
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Inter caste* Marriage and Hindu Law. 

A veiy interesting easy \\ lucli came up for 
ilecision beioie Macleod, ( J and hhah, -I , 
dI t ho Bombay High t’amt m Ocluber 
is ivpoitod ml B K. 4b Ilf m at h ^71 
i/>ui (j itlob \ J manful Han Lai) The 

Plaintiff, B,u (iulab, through her next iiiend. 
Bar Nandubai, apparently no i elation ot tin* 
Plaintiff's, sued ior a declaiat ion that hot 
mauiage with the Defendant was invalid, 
i li«it the same was mduml by hand, Plaintiff 
having been given to understand that she was 
n> live m Defendant's house af bis nustiess 
and not Us ins wedded wile Plaint ill also 

< burned Ks 10, (MK) as damages lor lu\m*» 
stifle red m IxkIv, mind and leputaiion owing 
to the Defendant going through a. liaudulent 
mamage ceremony with hei and his^subse- 
quent conduit towauis liei r rite allegations 
ol hand weie not suhstantiated, and it was 
established that the nnnoi s next inend, Bai 
Nandubar, m whose caie the minor was hung, 
at the time, -was hersell instiumenkl m 
bringing about ’the fnairrage. The question 
ot the validity of the marriage thue came to 
turn upon cneumstanees othei than the 
liaud alleged These weie * that the Plain- 
tiff was an illegitimate d.mghtei of a \£arsh\ i 
of the Modli Bama caste by a Sndra c«iit. 

< ubme of the Maiatha caste, tljat the latter 
having died shortly after giving biith to the 
Plaintiff, she was brought up by her putative 
lather m his own house along with his legiti- 
mate children, wore* Bania dress and was 
recognised bv the people of the caste ^ & 
Bania girl, that the marriage with Defendant, 
a Modh Bania, was pei formed according to 
the ceremonies of the caste and ut the marri- 
age feast Plaintiff, dressed f as a Bania biide, 
dined with, several Bania females. 


[No. 20. 


I hr dull Judge, Mi .liMUe J\ .» | ij i ^ took 
the \ « i x ^miplt* and tonmum 0 ense Mew* that- 
Mn* Plaintiff having been recognised as it 
Banu gn! b\ tin- people n| the caste at the 
tour «>t tlv mail l.ige , the mamagc wins valid 
acmiding to Hindu law V *aMe <annot ex- 
pel mio o[ its niemhcih without a justifiable 
f .uis« established upnn due investigation. To 
in i nut that would be lo ptinuf social 
tMamn oi a uuM lepu hensiblp kind But 
< oiisnloiahle latitude should sineiv lie pei- 
nutted to tin * axle oiganiNition in the inattei , 
not ol i winding hut o! admitting new uicrn- 
heis The law which would compel the caste 
w l iif h has wiliingl\ admitted a new meinbei 
to « m hide i i in i against its wishes will surely 
hn its,. II open to the charge ol tuimnv 
ol i h< Mine magnitude 


Mi diMiue Shah who delivered th'* judg- 
nunt m appia! Igouevei, toll piessed hv 
authuii(\ to hold that the validitv ot a marn- 
age <oiild not he Jell to the decision of the 
caste, hut was I oi the Point, which, in the 
absem r <»( piool <d a special taste custom oi 
usag« inu^t decide d at cording to the g^ne- 
lal pimuplrs oi Hindu law in Hub case no 
jiimuMiioi ial custom of the caste pemidtmg 
m.muge oi a Modli Bania with a gnl not of 
that. taste was alleged oi pio\ed Tins, 
marnagt was ))iesumahly the veiv first, of 
its kind sum honed hv the caste, but to be 
Aalid as ,i custom tlie ])iaeti(e must, be 
Miewu io hau* he* n mvanahle and auci^ul. 
Idle taste could not at will < reate a new cus- 
tom, s, ilutan oi ofbeivune Tlie learned 
Judge had tlieieioie seiKumlv io addiess liim- 
seJI to the question whithei t lit* matriage was 
xalid a* eoidmg to Hindu law T , pure and un- 
deiiled l»v i upturn, salutar\ of otherwise 


The first quest i >n which confronted him 
was. what w is Hie caste of the girl? Tf she 
liad l>een the legitimate issue oi a Modli Bania, 
who had warned a Sirdra woman, there w^as 
authority tot holding that the caste bf 
MB being the issue of an ttunloma marriage, 
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would bo higher lhan that of the mother 
but lower than that of the father. But hete 
theie was no maniage. In Madras, a Bench 
of Judges out the knot bv treating the illegiti- 
mate oft'spung of the connection between a 
man ot a higher and a woman of a lower 
caste as anulomapi But Shah, J., < \- 

cusablv found himself unable to endoise 
this tour dc force In the absence, hovvevei , 
ol any text or decision to guide him, lus Loid- 
ship could not arrive at any conclusion, let t 
the question open and pioceedcd to deal with 
the case on the footing that the girl was a 
Siuha 


Now, if the gul was a Sudra, the mainag' 
was an amil oma maniage V rat donut mam- 

ages have been held to be invalid m the 
Ihesidency As to cnndoma mainages, theie 
is no question that, though disapproved, such 
mainages were not prohibited according to 
tcvts ol the S)nntw Have they become ob- 
solete since? To this, his Loidship’s replv 
is “What is obsolete is not necessanlv 
prohibited “The piolubition,’ lus Lord- 
ship said, “must Be found m the law books 
or in usage having the force of law and oi 
com so a usage to have the foice ot law must 
be proved to be m\ ambit* and immemorial 
The lesult was that his Lordship found the 
marriage valid according to the texts of Mann 
ind Yagnavalkya and otlier ancient sages and 
theieforo one which he was bound to uphold 
We entirely approve of the ie#ult<, but the 
mode of leasoning by which perforce that re- 
sult had to be leached does not commend 
itself to us and does not. in oiu opinion, reflect 
credit either on the law oi on the system 
which has made itself responsible for the ap- 
plication of that law The learning simply 
is that what some verv peculiar people, with 
whom no community of people in India at the 
present dav can claim to have much in com- 
mon, did ‘2000 veais or so ago, must be im- 
posed as the law upon every community which 
calls itself Hindu, though these same prac- 
tices may have been obsolete for the last 
1099 vears A modern innovation, on the 
other hand, acquiesced in though it mav he 
bv the entite community, must nevertheless 
be thrown overboard as illegal, because no 
sanction _ can be found for it in some 
worm-eafen ancient Sanskrit texts, a hope- 
less situation for nil who call themselves 
Hindus ; and the pity of it is that most of 
those who profess to be tlx© leaders of the 


community shout in fury aud rend the air 
with cries that the community is in dangei 
the moment such mild measures of reform 
inter-caste marriages aie ho much as breathe* 1 
withm their hearing. Practices which an 
dmiegarded with impunity in every otliei 
matter must be stncitlv followed in matter- 
ot marriage only or out you go ot the pale ol 
Hindu Society i 


THE TENANCY BIEL AND ITS TURK l 

SPECIAL FEATURES 
(B\ Mr IUmaxikamvn BhowSuk, ir.A , n 

(Continued from p lxw ) 

II 

But the defect of the Bill lies not in advoeat 
mg the ticiiibicrahihty ot occupancy right’ 
but m making provisions oi vetv doubt! 11 
etticacy lor aate-guaiding the vested interest 
ol the land lot d ft the undet-nmat is gLU*i 
occupancy light and the 9 years’ limit undo 
sec 85 is abolished, every one will avoid tfa 
landlord’s fee ot per cent by sub-let tun. 
the raiyali holding aftet receiving a big selam 
and letaining a uommal lent so that the tran- 
suction may not be called a sale It may b< 
argued that no one will fcfliy the ink and dis 
abilities of au tind^r-raty at bv paving at bn 
srlanu, while he may buv the holding itsel 
h> paying something moie As an mstann 
ot i the usk of the under-ianat, it mav L 
suggested that the undei-raivat will live n 
daily fear ot his under-raivali being annullet 
l>v the landlord of the raiyat when the latlet 
after pocketing the ;s elami would collusivelv 
sel) the raiyati holding to a third peison fron 
whont the superior landjord ftould pre-empt 
That theie is no substance in this apprehen 
sion qf the undef-raiyat will be apparent fron 
the following * — Sec 26H is the section undei 
which the pre-empting landlord mav annu 
the nodei -raiyati A shrewd under-raiva 
may easily avoid the annulment AU tha 
sec. 2GH entitles the pre-empting landlord t ( 
do, is that he can annul only the under-raivat 
held immediately under the purchaser and no 
anyone below him So if the under-raiva 
immediately after taking settlement from th< 
raivat creates another under-raivati in favou 
of an obliging relative, the second under 
raiyati will, in all cases, remain intact T 
the raiyat after giying an under-raivati leas* 
cqHusively surrenders his holding, the positior 
of the under-raiyat is rendered stronger fy 

78 



Wot. XXVII.] 


THE CALCUTTA WEEKLY NOTES. lixix 


operation oi the pioposed sec* 87 A. Thus m 
all cases it a person instead ol put chasing t i*e 
jiiivati holding takes an under-iaiyati lease 
his position is none the less secure for that. 

In another way the zaiumdai may be de- 
ptivcd of his pittance oi 25 per cent /and that 
more effecti\el\. Let us take an lllustiatne 
' use Suppose that A is the propnctoi, i3 a 
Kiiyat undei him his holding coinpnsing 5 
kania oi land It H sells the holding to (\ it 
would fetch Hs d(J0 of which B would get 
Hs 225 and the landloid Hs 77 as Ins 1 ee s 
I hit il B, instead of selling it gives an undei - 
iaivati lease to V on a solatium of Hs 215 io- 
dising a nominal lent say He I, the landloid 
gets nothing Shortly after B sells the hold- 
ing to the eist while undei -um at, lot a 
\eiv small pi ice sav Ks * 20 ot which the i a is at 
gets Hs Jo, the landloid Hs f> Thus fn 
case ot sde the tianslemi iai\at gets ,Hs 225 
whereas the buvei has to pav Hs ,‘100 But 
in case <of und^r-nuvati lease tint and sale 
shoitlv after, the puuhasei pa vs toi the hold- 
ing altogether Hs 205 (F!s 215 foi lease 1 and 
Hs 20 ioi the subsequent piurhase) and the 
vendoi gets Hs 200 (Hs 245 for the lease and 
Hs 15 1 oi saleh a transaction vei\ convenient 
to both transient and transferee, but very 
u n pi oh table to the proprietor whose tees ate 
i educed to Hs 5 75. It may he 

said that the landlord A will meet the situa- 
tion by exercising ( hiis right of pre-emprtion 
Hut then, the transferee C also will # ns£ to 
Hie occasion Immediately after securing (he 
undei-raiyati lease (' will create another two 
undei -raivata leases successively in the name 
of two of his 'relatives And then what object 
would the superior landlord have to pre-empt 0 
Tie shall have to pay Its 22 in order to pre- 
empt, and with that sum he will buv nnlv the 
right of receiv mg a very insignificant sum as 
rent from the under-raivati last ciraied^ For 
hv the proposed sec 26H, he canno^annul 
the last under-iaivati as that is not held «mv 
mediately under the purchaser. # 

Thus though apparently the proprietary 
right of the Zaminder is recognised bv allow- 
ing him a fee of 25 per cent at eveiv transfer, 
that recognition turns out to be a verv 
shadowy one and is more than neutralised 
by giving occupancy status to under-raiyats. 
From the above considerations the following 
suggestions appear to folloy ; — 

0 ) Occupancy rights should be made trans- 
ferable by* law. 


nn the; same tune the proprietor's in- 
teiest should he ngoinuslv saiu-guarded 
,,//l No pioMsJou should be made which 
A cm I J deteat the provision hu the lenhsaiion 
°l Hie landloul's tee ol 25 pei rent Ah a 
lieeess.u \ tomllaiv of the above, omipancv 
right should not he given to the iindei-iamiN 
<//M N t*i v stiict provision^ should be enact- 
ed against agrniiltm.il holdings passing into 
Hie huid> ot < u pi to I is i fit i 1 1 v and planter 
t ompauc-. 

( 7 u it l onhtttu d ) 

LONDON NOTES 

(From our ('oRRcsrovniAr.) 

M i ix h Js(, judgment y us dehveted in 
fb)/// hi! \ Lali hjmt Hm anti tdhn s i \lluha- 
had 1 the appeal being allo\vi*d 

On \f«u< 1 i Lt 2nd and 5th, the heaimg \\,h 
cont mill'd o! Seth haalnja */ uj \ Xatmnai 
* Haiti . nt India The iiidgimml was lesetvgd 


On Mm h 5th judgment u.i> deliveied m 
Soirntdiu \ \ l it I nt \ llr*t a hi bit \ Hand o- 

jmdhifU and the appeal allowed 

The healing was commenced ol an appeal 
iiom Lower Hmma, Inifnnal Haul, of lnd*a 
\ ( Hat dijaic 'Him (t (m , Idd In tins ap- 

peal impoifant points ol law aie raised as to 
piioutv among mortgagees Documents of 
title vwie deposited with the Bank to secuie 
an oveiahatr Latci tlu* deposit oi obtained 
large sunis ot monev tiorn the Respondent 
(’ompanv on the same pjopeities which he 
lepiesented as being unencumbered The 
(’ompanv obtained a registered mortgage to 
seem i then loan hut did not leqture produc- 
tion ol the title deeds. Thev now claim to 
have piiruity ov'er the umegistered equitable 
mortgage of (he Imperial Bank 

s *V Mn hhi I\ (\, DcGruythcr , 
I\ ( and Warmth Drafet lor the Appellants 

Mi^k I hi nne , l \ . C , Webster and Pennell 
fat the Hesnonduds 

The aityiments of Counsel are not yet con- 
cluded f March 8th* 

On March Oth, liidgmenf was delivered in 
'ChanifWif Tlhava Co. \ Jnrai Balloo Spin- 
ninq and Weavma Co , Ltd (Rombavb The 
appeal was allowed 

Tn Mirzn Abu l Husain Khan v 'Ahmad 
Hussam (LucknowM tlte contest centred 
round an annuity of Rs 250 per annum, and 
fju 1 objection wa^ taken bv the Respondent 
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that the value of the xubje< l-mattei in dispute 
on appeal was Kb 10,000 Tins object » oj » 
v (( i, ujthcld In the Bouid composed oi Louji 
Aikixso.n, S/k J Eih.k and Aik Amki'k Aift 
and the appeal was dismissed 
JMvsnv. DeCunjtln r, h <' and IlcahcH lor 
/he AjrpeUanf 

1// II lle/hn/z ifji the Ib**|*mdont 
'I’Iki question lot drtenumat ion m Sudlta- 
>ini hi l)asi \ So tat Lai this (Bonsai) was 

whether a Hindu widow who had been 
given piopertv undei her husband s AN ill ,is 
majih " took .in absolute «u a limited estate 
The same Bom cl upheld the decision oi the 
High Court that the estate taken was im- 
1 muted 

)h Pi wh tor the 1 Appellants 
1 /c'wn IhCnniihet and Dube Joi llu* Pie- 
spondents 

*i D M 


'JtCftlClDB. 

Thl Bkinl’iiu.i s oi mi L\v\ oi< Kvjj>ixcl 
Pit the bit*' IT \J Best, 1 \l , LL P> , 
I'irrpth Edition by Sidney L f'lupuon, \ 1 1 , 
ttarrisli r-ut-Jj<iu\ London, Vine! and \lai- 
icell x faulted , I ('hannry lain* , II C. d 
J ( b> > f 

Best m Evidence is a legal (‘lassie which has 
held its own as a text-hook against voungei 
eoiiijietitoi h loi nearly thiee quaiteis ol 
.1 ceiituiy tluough sheen menl ‘A bettei 
apologist ior all that is best in the English 
law oi evidence oi a sounder eritu* ol its 
delects does not exist, and we doubt veiy 
much whethei am seiious student oi the 
English law ol evidence ran get leadiei in- 
sight into the foundations and the details ol 
that law liom other somcos without, unneces- 
sary waste of time The hook has been for- 
t unate too in its editor k, who have made ill 
necessary changes and improvements without 
inteii'eung with those leatiuvs wbieli make it 
s|ietiallv valuable to students, viz , its eluci- 
dation of lundmnentul principles *A fen fuie 
of the pi ensent edition which will be socially 
appreciated hv Indian students is the English 
translations, given in the foot-notes, of Latin 
citations, noi will they regret the omission of 
Canadian cases iiom the references The l>ook 
will be specially welcome on this side of 
India wheie it has for long been the standard 
text-book piesciibed foi the B *L Examina- 
tion. 


TJIK LiA OF roSSESblON JN 1-MUA By \ 

( 'haudhtirt, Barru>ter-at-Lau\ The lu.ai, 
(' nm/Kiny , c WU'ge Square t Calcutta , 19 l dd 
Tins js a handy and attractive!} got up 
hook oi ‘200 jjuges, m which the student and 
the practitioner will get all the salient topic* 
healing on the subject oi Boa, session discussed 
with reference to opinions ol well-known 
vvuteis oi text-books and judicial decisions ol 
tiie Indian High (’emits r j'he cbaptei heid- 
mes give an idert oi the variety ot inattets 
which have been considered They are- 
1 Possesion in general, II Burden oi Proof 
and Evidence oi Possession, 111 Presump- 
tions, IV’ The Possession ol a Trespassei , 
\ ( onsti uctive Possession, VI Possessotv 

title, N II I)isjK)sscvsion and Diseontiuuanee 
ol Possession, YJlf Ndveiso Possession, 

IX Possession under Specific, Belief Act, 

X Possession undei see Jff> ot the Criminal 
Pi wed me ( ode* and XI Possession nuclei 
ihe Indian Penal Code and property m 
annuals ft r<r nutuur The font apjrendkvs 
deal with miscellaneous allied topics including 
the law ol limitation and possession in its 
heanngs on benami transactions and the ap- 
plication of the doetnne ot U'ahh v LonsdaU 
to suits lot refoverv ol po^ession of land V 
(nil table of contents and a detailed subject, 
index i.u ilitate reavly leteieiiee The book 
ought to prove useful 


« 

The *' odk of Civil Prockdckk By S. 
Haruam Snujli , M I , Member of the Pun- 
jab Pronin lal Can] Service , Amiitsar , Prin- 
ted at the Cowmen ml P/cav, Trtplnane , 
t ladras, S E., Vm. Price Ps 7-8. 

Tire book js vvntten h\ a |urhrial officer of 
experience and standing and purports to be a. 
eoimmntaiv “ embodying the conclusions of the 
latest ease-1 aV and making np, at the same 
time*, the deficiency m the Punjab references 
The coih mental res are hnef and the references 
aie Jar too scanty for ihe purposes of the 
general practitioner, and fai too summary and 
condensed for students They seem to pie- 
'Uippose a working acquaintance with the Code 
•»nd the general drift, of judicial decisions 
hearing on its provisions; but. as the notes, 
though condensed, are, so far as they go, in- 
forming, they should prove helpful as a guide 
to judicial officers, specially in the Punjab, 
most of the references being to Punjab deci- 
sions. The printing and general get-up arc 
commendable 
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Cnil Marriage. 

We welcome tin decision of Hie legislative 
Assembly m passim? the Hill idutliei to 

uuend t lie Special Alaiuage Ait, KSiJ h-* 

i-biect . as oiu loadeis aie aware, is to enable 
Hindus, buddings, Sikhs ami lams to dis- 
perse with the t ustoiiui y mamage ceieruonies 
,ind conti .iet what is cal Ted ,i civil maiuage 
\ smiilai bill was mtiodueed a low }eaib 
hv the Hon ble Ah B -\ Basu, but was not 
pi oceeded with Tiidei the present Aefr 111 
, \ 187:2 Indians may eontiad a ei\*il maili- 
ng but it can be' a\ tilled ol hv a limited sec - 

I «on ot the public, because ol the tact that the 
jwnties to the mumage have to make a de< ltf- 
mtum that- “ yedhei of them pioiesscs # the 
t hiistian 01 the Jewish ol the Hindu m the 
Ala homed an or the I’aisi 01 the BuddliM or 
the Sikh or the Jama milfoil ! rlu* lesult 
has been that the Act is confined to those who 
piol ess the Brahmo taith But even among 
the Brahmos, theie aie some who have aiey,t 
■'Ci epics in making the dedaiation as thov 
think that, although thev aie Bialunos, tliev 
have not ceased to he Hindus l he piesen 
measure will enable Hindus, etc , to conti ac. 
a civil marriage on making a- declaiution tha 
thev profess the Hindu 01 the Buddhist 01 
the Sikh m the Jama religion as the case 
may be Ii is, howevei , a wholly permissive 
measure and does not take away the right of 
a Hindu to many according to tlie ancient, 
forms and ceremonies There are people who 
think that the hill, if it becomes law, means 


Hie beginning oi the dM upturn ul the Hindu 
sucul s\ 't fin We enleil.mi no ^ucLi appre- 
hension On ihc coiitiarv, we believe that 
it wi>! -t cm i he tub* of dismtcgiat ion which 
ha- aheiiv bemm hv meeting a loug- 
h'lt w . » n r of I Ixi'.e adln'M uts (if the community 
who would like to remain wit Inn its lolds but 
who he^it.P' 1 to suhsuiht* to all ih ancient 
form ' 


Removal ol disabilities ol ^a Hindu Heir. 

I ndei th(' Hindu law, blindness, dealnc\s, 
diiinhn.^-,, want of am limb 01 nigan <j>iovided 
the dOci ts ah* longemtah, lunacy, complete 
idio< v lopm-o, and <>< Ik i memahle diseases 
li<«\< horn lit hi to npeiate as evt hiding an hc*ir 

I mm uihoMtaiur Phi 1 hen, so excluded,* is 
entdled to m. nn^'ii. m< \ hut nothing moie. 
Them disabilities air now sought to he je 

I I up i if In a lull which has been teeonllv passed 
hv ihe \ssemhlv, the matoiial portions of 
which .I i r ,'s follows 

I (Pit Mho \eO shall not applv to any 
]h-h)H eoveinod by the Davahhaga- School ol 
1 1 imlii law 

II ... No poison governed hv Ihe 
Hindu law, ot hoi than a pel .son who is and 
he* horn horn hulh a lunatic os idiot shall be 
excluded 1mm mhciifance or lioni anv right 
oi Hi, ne lit |omt family piopetfy .... 

Til Nothing contained m this Act shall 
h* doomed to < onto) upon any person any 
liglw in respect of anv lehgious office or ber- 
xuv oi ol the management of any teligious or 
(liaiit-d>hj timt . 

\ltm tins hill is passed, horn lunatics and 
idiots will bo t ho only disqualified heirs Tt 
Humid he noticed, howevet, that Dayabhaga 
Hindus i >’ , Bengalees, ate not touched by the 
pmposed change Theie is some leason for 
making this distinction having regard to the 
tNd that a Davabhaga owner of ptopertv cati 
jjsi ose of it as he hkes, whereas in the oaRe of 
those who aie governed by the Mitakshara, 
ttieic is no sueli povvet of disposition. % 
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THE TENANCY BILL AND ITS THREE 
SPECIAL FEATURES. 

t (BV Mfi. liAMANIKANJAN BlIOWMIK, M.A , B.L„) 
( Continual from p. Ixxix ) 

III 

Then as to the next imj>ortant change pro- 
posed by the Committee, viz , the con torment 
of occupancy status to under-iaiyatn. Among 
all the pioposed amendments, this change 
Looms to f)C the most startling, and pi onuses 
to cioate the greatest hardship to landlords, 
and a very entangling complication m the 
status of tho tenants. 

The shorter the chain of icnt-ieceivers and 
rent-payois, the simpler is the law which 
governs them The law, as it stands at pre- 
sent, is already in a sad state of confusion. 
The rapid growth of subinfeudation has been 
rnaml} responsible tor this As a result of the 
conferment of occupancy status to under- . 
raiyats subinfeudations will still moio in 
ci ease, and the law will peed to be revised year 
aft oi year to adapt it to each series of new 
complications 

Cl ‘28 of the Bill proposes to give occupant 1 ) 
nght- to all uiuler-raiyats excepting a ven 
sntall numlier of those who hold under certain 
disabled persons Tho raiyift, m order to be 
an occupancy one, has to qualify himself 
under sec 20 and sec ‘21 But the under- 

raiyat according to tin- novel principle of 
'‘touch” enunciated by the Bill, ipso facto 
becomes an occupancy under-raiyat The re- 
sult is nrmous to the raiyat landlord The 
under-ranat was inducted into tin 1 land on 
the understanding that he would go out of it 
on the expiiation of the lease, and where the 
agreement wars oral he is a mere tenant-at- 
will As m all cases hiR interest has been a 
verv tenipouuv one, tire consideration which 
the nil vat landlord has so long r< v coived from 
him has been necessarily very small Now 
the Committee proposes, mspite of alt con- 
tracts to tiro contrary, to give him a perma- 
nent mbt m the holding Bill*, cl. 100 

Though we are told on high authority 
that at the present day everywhere in the 
world tho movement is from status to con- 
l met. in the land laws of Bengal at least it 
would seem, the movement is in the reverse 
direction Tf m their eagerness to improve 
the condition of the cultivators tho legislature 
must needs violate elementary principles of 
law, they should in fairness give * sufficient 
warning to those who will be the greatest 


sufferers by their novel and unexpected mnova 
hons. Suppose a raiyat gives an under-rap ap 
lease oi his holding of 3 kanis of land on (l , 
jama of«Rs. 15 per year. Let us further sup 
pose that the raiyat himself pays Rs. 10 u* 
lent to h is landlord. The value of the raiyati 
would be, under the present law, to make a 
\oiy modest estimate, Its. 300; for m assess- 
ing the value of the holding it? may be consider 
ed to be in Mias possession of the raiyat as the 
under-raiyat has only a tempera; y interest, 
whtueas the under-iaiyati, as it is not trans 
lorable at all, would fetch a very small price 
lor any sub-lease wdneh the under-raiyat may 
noate in favour of another But mjagme for 
a moment the glaring change that happens m 
the pi ice when the untLr-raiyat is given the 
occupancy right with unfetteied right of trans- 
Jei Hie right of lent-ivcoiving which merely 
is It ft to tlie raiyat would he valued at most at 
( 15- 10) x 15 - Ra 75 whoi oas the under-raiyati 
would be valued at Its 300 \t one stroke 
nj the pen one is made a beggar, the other a 
prince 

Then again it cannot he so id with any dc 
greo of certainty that this inequitable change 
will accomplish the desired purpose In the 
main r ef >ort of \hn Committee, an explanation 
<»t the proposed change is given It is wild 
that so long occupancy right lias been enjoyed 
by the wrong person, and that as occupancy 
light, should in all cases be the due of the 
actual cultivator the only way by which that 
msult may he obtained is by giving occupancy 
status to all persons holding land under n 
laivat 

•The Committee proceeds upon the wrong 
assumption that raiyats as ;i olaSs do not culti- 
vate the lands themselves, they always let out 
their lq-nds The agriculturists, according to 
then' status, nmy bo divided into two main 
classes-^ raiyats and persons holding under the 
burqa op other cognate systems. The number 
of Actually cultivating under-raiyat 8 is com- 
paratively ve»v small The raiyats have 
nlreadv occupancy right No doubt if the 
Committee’s proposal for making burgadars 
tenants is accepted the number of actually 
cultivating under-raiyats will vastly increase. 
But then, the Committee invites difficulties 
and then propounds desperate remedies to meet; 
them. It has-been already shown that burga - 
dars need not be r$ade tenants Their pre- 
SMitt status is neither inconvenient to them- 
selves nor to those under whom they hold. 
Minus them the number of actually cultivat- 
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^ undor-raiyata is so small that it would not 
prudent to run the risk of complications 
I, at would ensue if occupancy right is given 
i ie m. I have elsewhere remarked that life 
t law is not logic but experience/’ and ex- 
erience shows that the law that lender tie* 
ugest benefit is the best, and it can never 
c ho perfect us to be enforceable without in- 
imvornence to some at least. 

{To be continued ) 


LONDON NOTES, 

(From our C orrebpon dent . ) 

• 

On the 9th Maich, the application of Ziuju- 
ul Pasha mentioned m my notes two weeks 
go again came on for hearing and after fur-, 
her argument the Hoard decided that theie 
.ere not si fhcient grounds to justify granting 
I rial leave to appeal from Gibraltar. 


On the 12th March, judgment was delivered 
n the ease ot Tata Iron and Steel Co v 
'hi if RcvniUt Authority , Bombay, dismissing 
he appeal on the giound that no appeal lav 
o the Prny Counci 1 * under the provisions of 

he Indian Income Tax Act. 

• * 


On the lath March, Mr Waltach applied to 
Hoard compos'd of Lords Finla\, Dunkdi* , 
\ rxixsox , Sir John Edge and Mr Ameer 
'U for special leave to appeal from a decision 
-1 the High Conn at Lahore m the case of 
far Bhagtcan • v Ilalum Sing. The ijues 
ion on which the decision of the lk)ard.was 
equired was whether qr not the innocent son u 
>f a peison convicted of murder should ha- 
llowed to succeed to the murdeied mail’s 
uoperty The High Court answered tlie 
fuestion in the negative and did not consider 
hat an appeal to the Envy Council w T aS pej- 
nissihle. The Hoard refused leave 


On the same day, m Pathbai v Sorabji 
Bombay)* an application was made to the 
amo Board by Mr. E B RaiJces for special 
cave to cross-appeal The suit had been 
irought m the Bombay High Court for the 
instruction of a Will The applicants were 
*0 of the Respondents who asked for leave 
n order that they might* place before the 
iurt a construction w hioh had been . nega- 
tived by th*e High Court and which it was 


agairiMt the mtei o-sts of the Appellant to up- 
hold r l })» application w as opfxwd by Mr, 

</. L- Wood and Ur (l Ikniglas McSair us 
being out ot time The Board gave leave to 
the applu aiits to be joined ns eo-Appeliants on 
paving the ol the application 

On Much 9th to loth, the lurthor hearing 
vva,s n^nn-ed on Maich 9th and concluded 
on th * let], of the pail-heard appeal from 
Lowe/ Raima, Imp* rial Bank of India v. V . 
Hai Cijaw 7 hit a <\> , m which the question 
ot pi lent y ol mortgagees was argued The 
debtor dcjoMD d title deeds of <vitam pro- 
perties with the Bank to secure present and 
future vlvarex's He then executed a. registered 
moitgrige m ta\our ot the Respondent Co , 
who wan* monev-lendetH S »uie of the Rank’s 
advances utie made piuu to, and otheis later 
than, f he ngi-Jep-d ino/fgage 

G I) M. 

15 :i £1 

4lotcfi of SA 610 , 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported 

» IV Important to b© fu!5y ro}K>rt$4 hereafter,) 

ORomun Orjmmi. ( ivil Jurisdiction. Be 
tore (ii-Mvi s, J (m Chambers) Buir 
No w»7m>k 19*20 HOWESUNB BROS , 
LTD i W S J HARVEY and anr. 
Tim -nd «Iamiaiy 1 921 1 
hitculioh against & nifty Sec Hoof C. P . 
(’.- Wh'flvr \unty for u Reenter can dis * 
ehanv h msill by tjiring notice- Sec 130 of 
the hnvon Contract Ut 

In this njioO, the Defendant Harvey was ap- 
pointed Receiv ej ol uihun properties and one 
M A Ma:mw»jeo stood surety for him 
• Harvey having mad< delimit, one M was 
appointed lheeivei m Ins plaec to wh >m 
Ifarvev vis*oiderul to pay a coitain sir a of 
monev Har^v having again failed to pay, 
an application was made to enforce payment 
of the sum against the suietv. The same w r an 
refused as the bond executed b\ the surety m 
favour of the Registrar had not been assigned. 
The Reg'.-Jiai having then assigned the bond 
to M the Plaintiffs applied to enforce pay- 
ment against .the suiety on the bond under 
sec M- r ) cf the C P C. The following objec- 
tions were taken (1» That the Plaintiff# 

n 
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were nor compel* nt to apply , (2) that the 

matter was res jirdicata , and M» that the surety 
Mad discharged himself b) notice under sec 
] 10 (ft flic Indian ( ontiact \c t $ 

fhld ibThat the Plamtrtts weie the pjtopei 
pail ins to ippl\ \ Receiwr does *not oidinar ily 
-up or < ommence ])io(wdiri^s and it is only 
when flu 1 par tins interested ltd use to appi\ 
iliaJ sliudh speaking ha is entitled to apply, 
fj) no derision ha\mg been given on the 
uipf M «\ on the loimei applu at urn, the inatlei 
Vui - not n s judu ala , and, 

oP so* J id ot ill*' Indian Contract Act has 
no application to a continuing guarantee on 
n ha li ot the Receiver 

\> K ( I pplnatmn ^united. 


i. i \ 1 1 flr\isinN\L JuKibDici ion .Before 
h\lu\, ,) Pi Vi], Ukvision p\seJNu 90 

np I‘J2d BA NWAR r J j A I j LOSE, 

I Maint ifi- 1 Vt Jlionei r 1 > KHAN YAP \ f I 1 
I > \ S A \, l)ei*'ndant Opposite Paitv Die 
Kith Via i eh 1 922 

fitting aside *‘\ naite decree Or. { B r /«;, 
(dill Biocedure ('ode IB union- Ideqal t a r~ 

• /m o! jurisdiction 

The la cts will appear ijum the iollowmg 
judgment oi Mi Atni Pliandia (Janguli, 
Munsit, did Point. Jessuie — 

I'his is an application lot setting aside an 
V/ finite' dec tee passed in an ejectment suit 
The suit was tid'd on 15th May 1920 i)e 
fendant No. S appealed and contested the Milt 
md (hopped nfl latei on allowing the suit to 
he decteed “*/ pmte on 22nd Kelnuaiv 
1921 Then Detendiint No 2 tiled an applica- 
tion on 2*2 nd Jul\ 10*21 i Miscellaneous C.ifce 
No ddj ol 10*21) foi getting the k ‘ ej, parte" 
decree set aside and tins application was al- 
lowed on Oth Januat\ 1922 Then Defendant 
No ‘2 tiled W S and he** au to contest the 
' ase and then allowed the suit to be decreed 
e i. parte ' on 27th I nne 10*22 Again on 
Till dniv 1022, tlie present application was 
hied h^v Defendant No 2 "Defendant No 8 
did not t in n up attei revival oi the case The 
i coord slums tliat on 17th Mav 1922, Plain- 
tiff was ieadv with 8 witnesses and Defendant 
No 2 was oideied to pay Ids. 2 a a adjourn- 
ment costs to Plaintiff and an order was passed 
to the effect that no further tame would be 
allowed On filh June 1922 Plaintiff was 
again ready with 9 witnesses and Defendant 
No 2 applied f or time As a matter of favour 
$ 


the < ouifr allowed her lime on payment ot a<; 
jour n merit costs of lhs. 3 Put it appears th.i 
Peiemiant -No. 2 did not care to pay adjoin r 
mold costs ordered on those two dates Th 
case then fame up toi iieanng on 27th dun 
PI22 and l'lamtifi was icady with b witnessc* 
On that da\ tlic suit was deneed ej parti 
Defendant No l did nothing up to A I 

v M on that (hit* 1 It isr now sa'd that D* 

iendant No 2 was ill uul so ii*' could not tak 

,m\ sieps on 27th June 1921 Defendai 

No I is lathei oi Delendani No 2 Delem 
a Ml No 2 does not depose in this Vase l)f 
fendant No I and hi> son who is Defcndai 
No 5 gave ihen evidence in tins case N 
iiide|)cjidcn( witness oi medical man Inis b<(‘ 
examined to (Orrubynfe the testimonies < 
those two highly mteicsted pel sons On (h 
ot 1 km hand <le* lee-holdei has examined h 
biothr'i ( IiLimJ.il Hose and besides three me 
who h\e close hv to Defendant No 2 s lions 
ha\e been examined to plow thwl Defendai 
No 2 was *]iute hah 1 and lieaitv at oi about th 
inn* 1 tlu 1 case V\ is disposed ol So I arn 1 1 n a 1 ) 1 
to at cept th*' I Vt it ion*'i s stoic oi illness an 
U k evident that th** aim ol the Petitioner an 
her lather is simply to piolong lln^ litigatioi 
This is <i Ivfucal * f ise which shows how a (It 
signing litigant ^an a\oid coming to a in: 
and keep his opponent at aim’s length lor an 
length *>l time It is hovvevei, said Unit Pet 
iipnri h\es on th*‘ land m suit and that all 
is a * pardanadun ' huh No doubt, som 
allowance has to he made lot all these eircuni 
status's hut at tin* same tun* 1 il must Ire seei 
that a ‘ bond fid( ' luigant who conies 
(\o\ ut for ielit*f and was ieadv loi trial oi tin 
suit ‘does not, mi tie i In consideration of a l 

these k ii emnstanees, it ‘is oideied that the ap 
pi loaf ion be allowed 

Tfn* Pl.unlift thoieupon moved the Hon’bk 
ITiglj Point and obtained this inlet 

Held- The Munsif made an illegal exercis* 
td' | in lsdiei ion Ills oidei setting aside tb< 
or parte decree was cancelled 

Bahu Kslnfts (Biancfta ChahrabaiU for ihi 
Pet it loner 

No one appealed tor the Opposite Party 
»S ( ' C Rule wade absolute 
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The new Criminal Procedure Code. 

Neithui ol the two Cnumul Procedure 
( ode Amendment Acts i cc eiit l > passed has 
vet been utiieiall) pubiudud Still a not bet 
bill, the one, namely, winch conlepipLLo 
the abolition oi tianspoi tation which has been 
leiened to the Sided ( uimnittee, will, when 
passed , material^ allot i eeitam provision^ oi 
the (ode untouched h\ these Act** It will 
eeitamly he comenient to (runs and legal 
practitioners il all the amendments could he 
brought into iuice at the same lime so as to 
cuahle the issue ot*editions ol ? lie (ode witli 
all the amendments duly yan led out, ami il 
is presumably this, which is delaying the pub- 
lication oi. (he amending A<ts alieaclv passed 
hy the legislating 


Lawyers and Politics. 

The decision of the Pin} Council in bhnn~ 
\ar GaucfiJi Dabir v 77/ e S<( irfat tj ol Sfa f c 
or India m Council (27 C \V \ , ]) dlPJia* 
aised a quest foil of consider al le unpmtunce 
o the legal profession The fads ol the case 
ue shoiilv as follows - -The Petitioner, a 
deader piactismg in Bei ai , took pint in an 
imitation against the TVTii hai "Baluta revenue 
vstem prevailing in Ber/r in com sc oi which 
e told the culiivatois not to pay the tax,*birt 
o allow their pioperlv to be attached bv 
government and sold for d 13 v an order 
nder sec 107 of the ruminal Procedure 
’ode, he wrs bound down to keep the peace 
>r a year Proceedings were then started 
gainst him under the Legal Practitioners 
id and bis sanad was cancelled “ until stioli 
ime as be satisfies us bv bis future conduct 
hat he is fit for re-admission.” Tbp pleader 
pphed to the Privv Council for special leave 
a appeal gainst tins decision which was re- 
used on the ground that “the circumstances 


ol the ca^e \ntr Mitiicicm to iuund junsdic- 
tam undci mc M, sub-^ec (Mol the 'Legal 
I d a i i it Loner jb Act ” 


Id ol the Legal riaclitioneis \ct 
ant itoi isi«h t ] j u lligj; ( urn I to suspend oi dj*-- 
nn^s a ] ilejidci oi mukteai (oi eeitam acts 
dom m I u pfol<''sional rapatilN as also ‘ ici 
aii\ olln i i'M^onahh 1 cause ’ These wolds 
ha\e Ijcui the siih|e(t ol judicial construction 
in om < (Mins <»n -exeial occasions In In th* 
nnil hi "I I’uinn t handta Caul (1 ( \\ . \ , 

p ,(S( h, llili and Ivampmi, held that 

VI 1 ' i was intended to covci misconduct olhet 
lhan pi oh "^ion,i I misconduct 'This view 
was not follow cd m In th <. nuitlci oj Joqindut 
\(inii(au /h*sf 1 7 ( \\ \ p JHr, where 

Mach an, ( d amt Baneijee, d , ritei lax mg 
dow n the bio, d principle that the Act in 
(jin -ti mi is annul at the miscondii<( ol io&fil 
pun nt loners m elation to then piolessional 
(hit i < * -. uni not in relation to other matters, 
(!c< niul that ,4 the expulsion ‘other ’ means 
ot h< i ( fiisdcni (fcinti s, that is, of the class or 
di's( i ipi ion ol nii-< onduet which is icleiied to 
in pKMuling sub sect ions, (hat is to say, pio- 
lesuonal misconduct 1 The matter again 
cjuim* up lor (oiuiduation in In the mailer of 
Sijttl \\ tifid Ihntstitn (() C \Y , p f>5G > , 
when* flu* Bull Bendi by a, iia|o f itv cnorniled 
lh<* } id it m s de< ision and held that the xvoids 
m question ai c to be taken m the wider 
sen-c .is embracing disqualifying causes of a 
kmd diflcient fioin (he sfncfly professional 


All Dube appearing foi the pleader con- 
tended heloie the Buvv (‘ouneil that a pleader 
could he# suspended on!\ on giounds of pro- 
visional misconduct oi foi an act or an offence 
imohmg moral delinquency Tlien Lordships 
held that sub-see if) was riot confined to nets 
done in a ruotesMonal capacity and as regards 
the question of moral delmunenov, thev de- 
clined to go into the merits of the case, as, in 
then opinion the facts wet e sufficient to enable 
jurisdiction to arise Thev,> was «ome dis- 
cussion at 'the bar as to whether a pleader who 
incited People not to obey the law’ was a^fif 

8 * 
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and propei person to continue as such, and 
Lord Sumner went so tar as to observe ; “ This 
man is a pleader and an officer of Court. He 
assi&L in tiie administration of law. Tint 
being so, be incites a veiy huge man be i 
of people .... to defy it. Is that proper 
conduct lor a- man who is one of the office! s 
of tho Court?” Lord Buckmaster, however, 
made it quite clear that the Board expressed 
no opinion as to whether thev would have 
exercised the disci etion vested in the Comt 
below m the way m which jt was exercised. 
the only question tiny had to ( onvdcr bnnq 
whether thne tea s material which enabl'd 
tfu discretion to arise . 


From the point of \jcw of the profession 
the refusal of the Privy Council to give a deci- 
sion on the merits is most unfortunate Legiir 
pracntioneis are supjxised to he officers of the 
Court and are expected to assist in the ad- 
ministration of justice Having icgnd to the 
fact that, all over the world, a considerable 
number of them take pint in political conti o- 
\ ci sics and agitations directed against the Gov- 
ernment, a judicial illumination of the pitfalls 
of the profession, would, we need haidlv sa\, 

have been a welcome guidance 

• 

THE TENANCY BILL A'ND ITS THREE 
SPECIAL FEATURES 
[(By Mr. Ramanuunjan Bhowmik, m a , b.l ) 
(Continued from p Ixxxiii ) 

IV 

Then as legal ds the woiding of tlie pro- 
posed sec 48 it m appreliended that the wide 
language of the proposed seeltion will create 
great, difficulties m construing it The ex- 
ception which lias been proposed in favour of 
c ei tain disabled persons is so vague that, it 
is temod. it will not be ati\ effective nrotee- 
t ion to those whom the Committee intend t<» 
protect It will only breed unnecessary 
litigation The causes of the disahilitv aie 
five -age, sex, disease, accident and tom- 
jHiiaiv absence But neither of them bv it 
self is to he sufficient to form an Exception 
Til order to come under the proposed excep- 
tion one is not only to he of certain age, sex, 
etc . hut one shall have to prove that besides 
all or anv of those disadvantages, lie has the 
Further disadvantage of not being able to have 
bis land cultivated bv the members} of his 
family or bv hired labourer or even with the 
aid of piwtnei^ Let us take the ease of a 
woman * her sex merely would not be enough 

$ 


to b nog her within the exception; she has j L , 
piove that she cannot have the land cultn a 
ted by the members of her family, that sli, 
has no business capacity to manage the urn 
tivatiom bv hired labour and lastly that tela 
cannot even secure a partner to cultivate tin* 
land for her, What is the icsult? Mam 
will, with a considerable show of reasonable 
ness, invoke the aid of the exception, if on 
ro other ground, at least* on the ground of 
accident, (a comementlv vague lean) ox tem- 
poiatv absence, while it will he as 'easy for 
the undei-nuyat to show that the woman 01 
other appaientlv disabled laivat had oppor- 
tunities to have the land cultivated by the 
mcmbeib of Ins or liei family 04 by lined 
Ubout and in all cases, with the aid of pair- 
iiris. As a result oi this lined tamtyf them 
will be an lmmemse eiop of litigation which 
flu* very situation of the disabled person will 
deny •him the opportunity ot combating 
successfully 

Then tlu* woids "with the aid of 
p*i 1 1 noi s ’ ’ reqmie consideration The diffi- 
culty and hardship which those words will 
ouise T shall try to show bv illustiation Take 
I 01 example the ease of a person who is com- 
pelled to be tempoianlv absent from home. Le( 
us turtliei suppose that all the other wavs of 
cultivating the land excepting cultivation with' 
flit 1 aid of pai triers are haired to him What 
cm he do 9 He tnav let hrs land to an under - 
i;u\<it, who at once acquires occupancy right 
in it .The - onlv other wav open to lum i*- 
1 o cultivate it with tlie aid ol partners Lei 
ns see how far this method will pi event the 
i<qui°ition ol occupancy right Ip any bodv in 
bis .holding Here it is necessarv to consider 
tin* provision of cl 5 (a) of the Bill in this 
com 1 notion The clause runs as follows • — 

” Where a proprietor, tenant or occupant of 
land permits a* person to cultivate such land 
mi condition that the produce is shared 
between* that poison and tlie proprietor, ten- 
ant 'or occupant and where that person him- 
self provides Rhe ploughs, caittle and imple- 
ments of agriculture, that person shall, not- 
withstanding any contract made after the 
first dnv of November 1025, be deemed a ten- 
ant, unless in any contract made before the 
first day of November 1022 the contrary ap- 
pears ” Now if the land is given to a partner 
for cultivation, as sure as anything, the part- 
ner will thru round find make himself a tenant 
™ith the aid of cl 5 (a) ns set forth above In 
this instance he will also acquire th^oocupan- 
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L -\ light with the aid oi the pruned sec 4b 
'file unfortunate absentee laiyot is m a sad 
plight ; if he lets the land to the undei-iiuvut 
liie latter acquires occupancy right in ins 
holding , if in order to avoid that danger that 
he gives Ins land to a partner, as the law directs 
him , the partner also, in an indirect way, ac- 
quires the same light The iai\ot is cither 
b» let his land lie, fallow and starve, or as a 
penalty of his temporary absence toiioit he> 
holdirg 

Prom’ what has been said above tin* follow* 
mu conclusions would ne<e t surily lollow — 
<1) rndcr-raiyats should not he given oc- 
cupancy light for the following reasons- 
oP Sale •of laiyati holdings will he tew and 
in between and the provision tor the land* 
Intel's fee will he avoided 

i b > Subinfeudation will increase to an ab- 
nmmal extent • 

(c) The laiyot will be piaeticallv deprived 
ol his holding 

(2) If the undersraivat m given occupancy 
i nr lit some provision similar to secs ‘JO and 21 
should bo pi escribed 

1 0 The exception in fa-vom of the disabled 
pei sons should he moie eleailv woided 

I I) The words ‘ with the aid # of partner*” 

m Bill cl 28 in amending ^ee 48, should he 
left out * 

{Concluded ) 

ZAaKhVh PA8ITA S CASE . 

II is an important characteristic of our time 
Pi.it the executive power of the State should 
have extended, within recent vears, to bound- 
ri> ies far beyond what were deemed legitimate* 
bv the classic doctarines of tlie last age* In 

t lie leahn of delegated legislation, there is 
much to be said for the development , though 
1 he famous Arftdge case (fl> shows the danger 
that this power mav he used to oust the 
jmischction of the Courts That danger is 
i \en more apparent in the exercise of the pro-* 
mgative by the Government Here no Par- 
liamentary enactment can be quoted, and the 
pi Section of the subject is dependent upon 
flie firm resolve of the Courts to scrutinize 
'■aeh action taken against linn Unless that 
snutmy is relentless and searching a funda- 
mental safeguard of popular liberty is in eon- 
s bmt danger of destruction 
The recent refusal of the, judicial Committee 
to entertain Zaghlul Pasha's petition against 

9 — , 

1 19153 A, C. 120, 


hi Hm iim^m i »\ iheGovemoi ot Gibraltar is 
the Kind oi iase where rigorous 
bcj iit Hi \ oi tin*, knitl Iun been evaded W ith 
tile vuolom oi unwisdom U 1 /aghlul s art* m 
h^gvpi tin* ( omi is, ol course, uncon 
eemnl \\ Imi does concern it. is the tact 
tli.it whaievoi offences he has committed have 
been luiumiUed upon tin* s*a] ol what is now, 
bv <-'0 own act, an independent State* lit* 
,s !~ndi\ tiiai is, of no otlemv against tin* 
P>jiti^ii ( town, and his petition was bn a 
v i it "1 Habeas ( oipus to show tor what cause 
he w i ■> intei n< <| m (nlwaltai b\ tlu* order oi 
tile <m\ ei nor The argument ot tire Attoi- 
nev -t m in ial whitli induced the .judicial Com- 
mittee ! i > iluow out tlu* pelition, is ot a natuu 
so dubious and so vague tiiai it is greatly 
to hi* b >ped it will seem e a moie detailed 
examination Gibialtai he said, was obtain- 
ed b\ <om|uest, and m tlu* absence oi anv 
special kgisLifion applying tin* common 
law to its government, it is ruled simply bv 
the pit n igat i\ e oi the ( iowii Magna ChaMa 
and Habeas Corpus have thcieloie no icle- 
vanev t* » anv temtoiv ae(|iined bv (*onquest, 
link** Parliament lias willed otherwise * for 
ll tin* Ivin-: m Council should applv that svs 5 
tern <n rights In Or dmaiuv, it appears that 
anotla * Ordinance mav equallv take it avvav. 
It to!im^ therefore, that ncitlrer a Bulish 
subject inn an alum has the liberties lnston 
call \ a-*<H iaf(*d with om political svsteni ex- 
cept bv Koval grace, and what Koval grate 
lias given Koval giaco mav take awav 

Thar ■* sui(*l\ a position tliat will come as 
a siujai * to most < oiis( it ut rona 1 I«iW\ei», 
and it is amazing that the Judicial Committee 
should have incepted it without full aigurnent 
The lep-ur, indeed, indicate^ that the Court 
\\as lie’ unanimous . hut. sinn* tin* -Judicial 
( ummitlie is hound hv tlu* opinion of its 
majoiitv, wo haw unfoi tunalel\ , no dissent' 
to bum the lexicon of iutme judgment 
ikit it !■> wn elv i leai tliat if the seventeenth 
cen t u r \ mi'.mt anv thing in the history of this 
comm v Unmeant that the Clown and its exe- 
cutive can act onlv within tin* ambit of com- 
mon law and statute Tt is quite true that 
Engli.li law does not applv to ceded or con- 
duced lei i itorv m the absence of impress 
directum to that effect Put 1>\ Older in 
rnuncil of Eel uuni \ 2nd, 1881, English law, 
which includes Imbrue count*, was made nn~ 
pheable m Gibraltar as of December 31, 188n 
TJie \tfuinev-Geueial offered no evidence that 
the Ordi » had been repealed, or that had it 
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jji'cn i cpeu Jed , upcal would have been valid, 
loi the m u/eiidei ol the pit rogutrve m a final 
sui tch (let \nil m the clu^J ' eu^e oi Allot- 
,n n( /<(/ \ Slfuart {(>', the notion was dis- 
ni isscd l hat t iJt‘ application oi Knglish law ^ 
at all limited , U is general as of the date when 
1 1 (omes into ioite And this imuhc^, quite 
, i(»a f 1 \ the light oi Xugldul to be mtonned 
o( tile 1 0 , 4 a l giounds ol Ins detention ii held 
uUui r//c.s, it invoked also the light, e\ei since 
die great case oi l Inquire \ Pulido <m to 
sue dicGowmoi oi Gibraltar Jot unlaw ltd mi- 
piimnment 'Tin* Ptivv ( oiituil, moreover 
might June leinembered that in tlu* cast el 
s 'puqq \ Siffrau id>, whkh is not unlike tlu 1 of 
Zughlul, it was held 1 hat tin* internment ot 
a native chief whose piesence was thought 
dangerous to the public saletv was illegal, even 
though the coimnon law had no! been appli d 
to flit' lei 1 1 1 oi ) The leiusal to enteitam 

Zaghlul s petition becomes, m the face H 
ihese 1 ae*s a w anion dept tv at ion oi pistice 
r rhat depnvalion is the more indent wlun 
oin own experiences ol tin* last decade an 
home in mind FmVi Doia and despite the 
piotest of land Shaw, tlu* House of i oid-> m 
Ji v Holliday ic) allowed the mleinment of a 
Bulisli sniped without tliQ pioduition ot am 
evidence whatcvei The at test ol 1 *>0 lush- 
men under an At*! which was intended to 
opeiate toi and m lieland held uiidci snb|C(- 
1 ion l>v the Blaek-and "bans k anothei in- 
stance of the same giowth of exeeiltive power 
Few will doubt that the Thee State Govern- 
ment had pood cause to demand these anesm 
But, d offences have been committed, the 
oidinai v (Mints lie open in tins conntiv, and 
jt is not vet alleged that tliev do not function 
We me ronfionted, in fact, bv the veiv giave 
danger that the substance of mailial law is 
hemp lnlioduced into noun a 1 admirnstiatue 
piocedmo either by the stiamed and illogrfi- 
mafe iso ot the prerogative on the one liand 
oi hv the stiamed and illegitimate Use ot 
delegated legislation on the olli^i If the 
( omts peimit 1 lion pn isdietjon to he 

ousted m sueh vital cases as that of Zachlul 
there is nn end of that lulo of law which Pio- 
fessoi "Bieev thouehl tin* (*lnef flow of the 
Bntish constitution Tf we aie to have, as 
we are now developing, a 1 diou admmist ra- 


il) f1S17]2 Mor. 148 
tf) ri8701fi A 0 102 
Id) pfW71 A. 0 288, 
ft) 21 0. W N. cl x\. 


hi it is bettei that we should have Jt through 
Miaightfonvaid legislative enactment dim 
throng li tlie insidious methods by wind 
it jv, « now being evolved — The Nation <m i 
I Hu n(u uni. 


3 Ictouto. 

A Dktio'am ob ExoLimi I aw. By II 
J Byrne M/os/s SwuL A \hn well, Ld 
l'. 1 1 Biice iTt s. ncl 

This is a, veiv ncatlv hound, # eleganlk 
pi mted and a handy law lexicon oi 912 page^ 
Tlie woik is said to he based on Sweet’s L)i< 
iionaiv of English Kuw , hut it is#diiticuh to 
tiace its pateimtv to the euiliei work, attend 
as u has been bevolid recognition It con- 
iines itsdi to words, phi uses and maxims in 
common use in Knglish law wlncli one olteu 
comes 'aciosb in the com so oi Ins piacticv m 
the law (’mills oi legal st mill's Teehineul 
lei Mis of Knglish common law oi law ol leaf 
oi personal pi oped \ aje conciselv and pro- 
eiselv explained Idle Katin legal maxims 
which aie to be iound in Knglrsh law book 1 - 
m m tlu* p.ges ol the Knglish m Indian law ic- 
pmts uie als^ givc*n and r bnefl\ explained *n 
tins work Obsolete words oi dog-Katm 
\ or man- French, 'Anglo-Saxon and old Eng 
lisli legal |argon which occupied much spine 
in the e. diet kiv lexicons have been pidi 
(in^islv weeded out ot tins voik The* work 
begins* with a table oi leginal dates ot the 
Knglish reigning soveiergns r rins will faci 
litate lclerenecs to the English statutes which 
yudmuiilv hoai such dales * Formerly flu* 
civil t< eecleMaM u al and legal ^eei m England 
used fo commence on the 2nh of March until 
tin' i ('formal ion ol tlie calendar in 1753, when 
tlu* kisfoi'cal and legal vear became uniform 
and 1 st of da mini v was adopted as the com- 
mencement of the year The fable would h< 
useful* in makmg icadv icfeioncc to fb< 
Bristol irai veai in respect of older legal doon 
merits Tn the body ol the hook vve find undei 
sik h important, headings as “ marnage ” a shod 
historical account of the changes in the law 
given and also reference fo the statutes relating 
to it Then again under other important head- 
ings we find the law also briefly explained 
For instance, undei the heading “character 
the admissibility oi evidence of character 
,c? explained. F<tM ready reference to n 
legal principle or legal maxim, this work will 
prove verv valuable to practitioners nnd 
students alike. 
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Journal of Comparative Legislation and 
International Law. 

The last number ol the Journal of ( *ojn puta- 
tive Legislation and I ntn national Law in taken 
up entirely in a review ot legislation ioi 1920 
ul the iollowuig eoutitiies 1 13t 1 tisli Isles, 
11 British -North \meiiea, III \ustialia and 
IV South All lea Ol special interest is the 
Minimal \ ol the (lover nment ol li eland Act ol' 

KUO. wind) we jepioduee m anothei column. 

* • 

Pleaders’ responsibilities^ as “ officers of 
Court.” 

The profession should note the decision of 
Shah, C, .1. and (’rump, J ol the Bonfbay 
High Court in Government Pleader v. T tnayak 
Palvant reported at p 117 of the riment 
’volume of the, Bombav Senes ot the Indian 
Law Kepoits (T L Iv 47 Bom.) A publig 
meeting had been (‘omened at Ahmednagar at 
which a pleadei fuactising in the District 
Court of Ahmedabad presided At this meet- 
mg another pleader of that Coyit movdd and 
a. Vakil of the High Couit seconded a resolu- 
tion which ran as follows* “That Ih^s meet- 
ing congratulates Waulana Mahomed Ah •and 
Shaukat All and othei leaders who are on 
their trial at Karachi as well as the leaders 
and other persons convicted in Dhanvai ease 
and also Mr. Gangadhariao, Pleader of Bel- 
gaum, who is on Ins trial at Dharwar ” 
Against all three pleaded, proceedings were 
started under the disciplinary jurisdiction of 
tie High Court The learned Judges were 
oi opinion that it wa* pot neceflsarv to en- 
Quire whether the conduct of the pleaders 
amounted* to contempt of Court to law and 


tact But, m the language ot the Chiel 
du-lko, the pleaders were officer & of this 
C unit wlioiioid ,w wad* ol this ( ouit, and arc ex- 
pected to extend th»ir co-operation and assist- 
ance jn the task ol the administration of 
justice and (he least that could be expected 
ot them that by then *u t they will cause 
no himhdiiee to the even «i nd impartial ud- 
niuustiiitiun ol justice, ” 

An v uiliusm of am proceedings pending in 
a (unit ol Justice, m his Lordships opinion, 
is erkulaled to hinder the < ven and impartial 
administration <>t justice, and t hereto* e the 
pleaders in question having failed m their 
dutv as pleadei s, though as individuals they 
might not he liable ioi contempt, made them- 
selves amenable to the diseipluiaiy jurisdic- 
tion ol the High Couit. ( lump, J , observed 
that pleadei s have privileges, but they have 
responsibilities also, and a pleadei who acts 
so as to hinder and embanass the administra- 
tion ol justice is guilt v of improper conduct 
within the* meaning ot those words as used m 
sec 2<> of the Bombay Pleaders Act, XVII of 
KUO, and such conduct immshes “reasonable 
cause ” lor the exercise of the High Courts 
disciplinary jnn^dietion within the meaning 
of those words as used m sec. 25 of the same 
Act 

We have been following carefully the 
various judieia] pionouneemenls recently deli- 
vetod in the High Com 1b here and ill the 
Pm v 'Council m the vety large crop of 
pleadei s’* eases whir h have come up for con- 
sidei at ion before the Courts since the preval- 
ence of the non-co-operation and allied move- 
ments Tlie proposition that “pleaders are 
officers of the Court ” seems to be at times 
unduly s'ramed to formulate a verv wide 1 
range of eon duct more or less politically un- 
desirable to keep them from taking part »n 
them For # this reference is made to the 
pi jvileges which are supposed to belong to 
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pleaders “as officers of the Cotrrt.” What 
are the privileges to which Mr. Justice Crump 
alludes in his judgment? They are not 
exactly licensees who may practise or not 
according to the will and favour of the Counts. 
The “ privileges ” elude one’s grasp the 
moment one attempts to draw up a table of 
them on paper Tt is doubtful whether this 
matter of pleader/ privileges will ever receive 
attention until there is n duly constituted 
Indian J>rr eapable of looking as well after the 
/Mivileges oi the profession as after its re- 
sjxmsihihlies. 


unity was harder. The following enactments 
explain the plan: — * 

*• — (1) With a view to the eventual establishing, i 
of a Parliament for the whole of Ireland, and 
bringing about harmonious act iqa between 
Parliaments and Government# df Southern Irolami 
and Northern Ireland* and to the promotion J 
mutual intercourse and uniformity in relation to 
matters affectihg the whole of Ireland, and to 
providing for the administration of service^ whieh 
the two Parliaments mutually agree should bf 
administered uniformly throughout the whole oi 
Ireland, or jrhich by virtue of this Act are to bt 
so administered, there Bhall be constituted, a-n 
soon as may be after the appointed day, a Coun 
oil to bo called the Council of Ireland. 


I)o the} ay legal practitioners forego the 
lights of iiee citizenship and are they, foi 
that -reason, debaired from expressing their 
opinion on political questions? Of course, 
when a law} or comments on a pending case, ex- 
cept in a law Court and in his professional capa- 
uty, lie is no moie pmileged tlun an ordi- 
nary layman and may like any one else he 
called into account But we are of opinion* 
that no Court of' law should take notice of his 
views as n citizen or a public man unless 
such views offend against the laws of the 
land. We do not know of any case where 
any lawyer has gone the length to which Lord 
(‘arson did during the Home Rule agitation m 
Ireland and the English Judges before whom 
he practised ne\er took any notice of his con- 
duct. Jn our view the conduct of a lawyei 
outside hi# professional business should not be 
questioned by the Judges unless it offends 
against law and order or public moralit) . The 
Judges are above politics and it would be an 
evil day for the State if they Bhould take any 
notice of political views pi evading outside. 


a — (1) The Parliaments of Southern Ireland 
and Northern Ireland may, by identical Act^ 
agreed to hy an absolute majority of # members of 
the House of Commons of eateh Parliament at.the 
third reading (hereinafter referred to as con 
stituent Acts), establish, in heu of the Council 
of Ireland, a Parliament for the whole of Ireland 
consisting of His Majesty and two Houses (which 
shall b§ called and known as the Parliament of 
Ireland) . and the date at which the 
Parliament of Ireland is established is hereinaftei 
referred to as the date df Irish union. 

On the date of Irish union the Pa-riiament 
and Government of Ireland takes -over all 
lowers of the Council of Ireland and assumes 
control over all matters which under the Act 
cease to be “ ^served matters” at that date 
The 1914 safeguards for the universities, 
religious equality/ and freemasons are re- 
peated. The Air Force, submarine cables, 
and wireless telegraphy are added to the list 
ot subjects excluded in 1914 from the legis- 
lative pdwers of an Irish Parliament. Certain 
other subjects, including the constabulary, 
postal services, savings banks, Resigns for 
stamps, registration of deeds, and the Irish 
Record. Office are “reserved” till the date of 


GOVERNMENT OF IRELAND. 

The Home Rule Act of 1914, suspended by 
successive Orders in Council, was repealed by 
the new Government of Ireland Act of 1920 
(c 67). The ‘ significant, new feature is a 
dualism conspicuous against a background of 
prospective unity. Ireland is partitioned into 
Northern Ireland (the six nortb-e astern 
countries) and Southern Ireland (the remain- 
der). Each of the two parts is to have a 
Parliament consisting of a Senate and a 
House of Commons If either Parliament is 
not properlv constituted, provision is made for 
a form of Crown Colony Government. To im- 
pose this dualism upon the fabric of the 1914 
Act was not difficult; to enact tlie hope of 


union. Customs, income-tax, super-tax, ex- 
cess profits duty, corporation profits tax, and 
any other tax cm profits are also “reserved,” 
but otherwise the two Parliaments can make 
laws fo% 4 imposing and collecting taxes within 
thpir. respective jurisdictions, except for im- 
posing a tax “of the nature of a general tax 
upon capital.” * 

Law-making about railways, fisheries, and 
diseases of animals is left to the Council bf 
Ireland with a view to uniform administra- 
tion Orders of the Council of Ireland, made 
in the exercise of legislative powers, are to be 
presented (like* Bills passed by the Southern 
niid Northern Parl^jnonts) to the Lord- 
Lieutenant for flis Majesty's assent. The 
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Jouccil may also consider questions affecting 
lie welfare of Southern and Northern Ireland, 
uid m&y make ‘‘suggestions” and “ recom- 
nendations” in reiatHon thereto, ^either 
‘arliament can repeal Acts (or rules and 
>rdeis) of the United Kingdom made alter the 
appointed day.” Hence lator Acts hate 
ometimes declared themselves to be deemed 
o hate been passed before the appointed day, 
o as to make them alterable by the Irish 
’a rl laments. 

The work of the Joint Exchequer Board and 
be Tn^i contribution to impend liabilities 
equired careful statement. The dualism m- 
olved adding provision against double death 
luties and* stamp duties and provision for the 
nter-availability of excise licences. 

A dual judicature is* set up. The old 
niprcme Court of Ireland disappear^ and ik 
epleced by separate Supremo Courts* each 
onsifltmg of a High Court and a Court of Ap- 
ical. Appeal lies from these to a High Comfc 
J Appeal for Ireland, and thence m specified 
,n*es to the House of Lords Constitutional 
tuesfcions requiring speedy determination may, 

) His Majesty so directs, be referred to the 
fiuhcial Committee of the Privy Council, 
vhich may also review' decision^ of the Joint 
exchequer Board on pointy of law. 

The power to make adaptations of Acts and 
o issue Insh Transfer Orders was ojxuu.ted 
iuring 1921 as to Northern Ireland. TJho 
vhole Act (especially as to transfer of services 
n Southern Ireland^ has now to be read in the 
ight of the Trish Free State Act of 1922 and 
ho orders in . Council made thereunder — 
; ournal of Comparative Legislation and Inttv-' 
ixUonat Lcwr. 


THE BENGAL TENANCY ACT PRAJFT 
AMENDMENT BILL 
(By Mr. Basbkhari Mookerjktc of thr 
Bengal Provincial Judicial • 
Service. 

1 

hi offering iriy views on the Draft Bill for 
mendment of the Bengal Tenancy Act, T have 
<> confine myself to a few main heads, fully 
cognising that a detailed examination of the 
Jill clause bv clause would be out of place in 
Tch a communication as this. 

^ Right of .pre-emption to landlord — The 
"ommittees* estimate of Jr actual fact 1 ? 
►earing on the alienation of* occupancy holding 
s just. Th| decay of village industries and 
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the glowing pressure of population on the boil, 
coupled with the increase of wealth m certain 
ot hot directions, have greatly laised the market 
I* i °** ugiKultural lands, and caused them 
to be lieth bought and sold The Bengal 
ermuc) Vet does not inter feie with such 
Bansfeis il permitted b\ custom oi usage 
t ndeist.nuling |>\ custom and usage not onl^ 
vvliat n defimtelv establi died ab such, hut u 
pMch(e tint i*> ot compiuatneU icecnt origin, 
ot actually glowing, and taking due account 
°1 lb'* oteibtus ot tin* situation, it was eon- 
coivahh inhibit* for the law Courts to have 
evuluu the pioposihon that occupancy hold- 
mgs wtie transferable subject onl> to tin* 
condition of the custoniui) tee or nazur being 
paid to the landlord as the price of his ic- 
cogiution Such a solution would have been 
quite within the terms of the existing law, and 
in accord with the actual fact* and economic 
necessities ol the situation. But that wu« not 
to be By the application ot a highly techni- 
cal distinction between quiescence and ac- 
quiescent e, notouou.-. fat ts were blinked, or 
gloss t d over by legal fiction, and the case-law 
on the subject became a. veritable maze b> 
conti adietoi) attempts, now in the cluectiort 
of iurthoi logical* extensions of an artificial 
principle, and again in the direction of tenta- 
tive approximations to the actual facts of the 
situation and a. return to a saner and more, 
practical \uw of things Tn these circum- 
stance^, the* Committee have done just the 
right and proper thing in putting an end to 
the existing legal tangle h\ openlv recognising 
the transit lability of occupancy holdings, and 
thus giving legislative sanction to what had 
beeoira irie-ntdible as a fact of daily transac- 
tion in the country-hides of Bengal. The fix- 
ing ol the cu^toman landlonj's tee at Go per 
cent ot tin purchase nionev, though un- 
doubttdh high, ma\ bo also defended on the 
principle of set tiring general uniformity in a 
matter when certainty of knowledge would be 
cho.jp aiiii* »st at anv price The provision for 
reeovm of Ihc landlord’s fee in the same wav 
as a claim of rent, and ail else that U made 
to hang uuind it, may be also accepted, sub- 
ject to a few modifications of detail, as a neces- 
sary coiollnrv But the line must, hr drawn 
here, and the further concession of a right of 
pre-emption to the landlord cannot be de- 
fended on any principle of justice or expedi- 
ency 

One feds tempted to inquire if in making* 
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tins* concession u the landloid ilie Committee 
weic harking back to Crlaubtone s lriah Land 
Act ol the euily eigutiob ot the kmt century, 
lu the complete disregard ot* the tact that tflfc 
A ntui hhast , oi lus statutory succcbsoi, the 
oc(U|Miicy uiyat ot Bengal enjoys an mheieiit- 
ly tai Mipeiior flatus, to the old Insli tenant, 
and that all the latei land legislation oi lie- 
land ‘has aimed, with the suppoit of libeial 
giants liom the ue.iMiiy, at the ueation oJ 
peasant piopiietuislups Uuly so called, by 
gmng a virtual light ol pie-omption to the 
lenant against the landlord 

A lemue-holdei is deli nod m the Bengal 
Tenancy Act as a poison holding land lot the 
pin pose ol collecting tents oi bringing it under 
cultivation by establishing tenants on it, and 
much more so must be the piopiictoi <r 
/ammdai By giving a light oi pie-empUon 
to the landloid tins lathcal distinction ot the 
lienaichy ot land-holding mteiests is piacti- 
oallv HLib\eiled ' It is said that an undesir- 
able poison should not he joined on a landlord 
as his tenant. Hut wheie is the guarantee 
that the landloid, aftei pie-emptionmg the 
lend, will (Establish a deniable tenant on it ; 
ajid if there were am such condition, how was 
it going to be enfoiced k> What fs thene to 
present a monied landlord, oi the mahojan 
who holds the landlord m powei, from buying 
up the whole or most of the area of amble 
land in a niahal into his A has possession, and 
thus bung about that veiy stab' of servitude 
the apprehension of winch this proposal in 
ostensibly intended to forfend Besides Irow 
do you judge a tenant to be dean able or un- 
desirable? What is the test? Not eeitamlv 
the landlord's whim or humoui ? It inn«fe 
mean undesirable foi the purposes of the ten- 
ancy But for that theie is the safeguaid 
alieadv provided that when an occupancy 
laivat lend cis the land unfit for the purpose 
of the tenancy, he is liable to bo ejected A 
man buying land at its present high level of 
market value, and paving a handsome salami 
to the landlord into the bargain, mfist he pre- 
sumed to be a desirable tenant till the con- 
trary is proved. And if a definition were de- 
manded of the supposed undesirability of a 
irrespective purchaser, the impracticability of 
framing an adequate statutory formula or ev- 
nression for such a concept will furnish the 
best practical refutation of the privilege that 
is eoueht to be conferred on the landlord as 
a deduction or corollary from it.* One could 
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understand a right of pre-emption being ie~ 
saved m favour of a co-sharer m the tenancy, 
but tno grant oi such a right to the landlord 
is altogether unintelligible except as a piece 
oi huckstering compromise between two oppo- 
site schools oi opinion, without any real unity 
oi eoiieience oi pi maple ot outlook behind it 

The right ot pre-emption is confined by 
modem jurisprudence to son;e select preserve* 
ot personal law, and to certain matters when* 
the close and delicate intimacy and interaction 
oi mteiests makes such a provision just and 
expedient, as for instance by special* reserva- 
tion m ai tides of partnership, or m certain 
exceptional situations arising in course d 
positions of properties To set sufch a leae- 
1 1\ o pnneiple working at full blast through 
the broad aieas ot rural Bengal would woik 
liavoe with the settled agricultural intci esB 
and well-being ot the whole* province It would 
necessariU entail tlie levy of illegal exaction*- 
lai )»eyoud the statutory premium, depreciate 
the just Milne oi the holdings sold, foment 
village faction, give the naib and gomasta an 
unconscionable hold on the domestic affans n» 
the tenants, and lead to a. rentable gamble in 
the spoils of land, and to strife and litigation 
to an exteift f, tbat the (V/miwttee could not 
] )0iSsil)l v have fijjl^ reckoned with And d 
tin* dismteginting effects actually fall short o( 
the extent jo which they are theoretical^ 
apprehended, that would be only because the 
self-prelecting instincts of the eommnmtv 
will have asserted themselves inspite of th( 
legislature, for winch, indeed, little thank- 
would lie due to the latter So the grant ol 
Yhe light of pre-emption to tire landlord has h 
be unqualifiedly reprobated # 

(To he continued ) 

ADDENIXUr TO A SHORT NOTE. 

It kas been represented to us that our show 
report \>f the case of Banwari Lai v. Labanqa 
*bafi at p Ixxxiv of the current volume dee*- 
Tot do justice to the Munsifs judgment which 
was set aside by the High Court in (revision 
Tn the ordering portion of his judgment restor- 
ing the case, he imposed on the Petitions 
certain terms and conditions as to payment o< 
eosls. default in fulfilling wTiich was to reauU 
in the dismissal of the application. The 
omission does not appear to have b£en matenal 
s* far as the purpose of the report went. Bid 
since we have been requested to notice it, we 
do so at the request of our correspondent 
* 9 * 
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Lawyers ° as Officers of Court .’ 1 

Ia our last two issuer, we commented on 
the growing tendency ot Courts of law to strain 
their powers under what is known as their 
disciplinary jurisdiction. That some control 
should be exercised by Courts over those who 
practise before them has to be admitted. 
But in view of reOent decision^, we feel that 
the nature and extend of this control 
should be clearly defined. Until recently, 
legal practitioners were liable to be dealt with 
either for the commission of a criminal ofjpnce 
or an act involving moral turpitude o& for pro- 
fessional misconduct. For although the 
words, in sec. 13, sub-sec. (/) m the Legal 
Practitionere*Acfc, 14 for any other reasonable 
cause” have been extended to causes qjbher 
than professional misconduct, reports <5f cases 
decided until recently show that the jurisdic- 
tion was seldom, if ever, invoked except*, m the 
circumstances mentioned above* This is in con- 
formity with the law as understood by English 
Judges and we are glad to find thafr Judges 
of the High Court of Calcutta have not vet 
materially departed from it. • 

The Legal Practitioners Act as well as the 
Charter* hate inverted the judiciary with 
very wide powers to deal with members of the 
legal profession. It was to be expected that 
they should exercise their powers in the in- 
terest of the work with which they are directly 
concerned and ter whicMhey are directly re* 
administration of justice/ It 
is, however, to say the bast* extremely unfor- 


tuuau) tnat in the numerous cases which have 
como up ior judicial decision since the Non* 
co-operation movement, tins limitation hse 
not been observed, borne of the judges ap- 
pear to be obsessed with a new theory m re* 
gards their duties, viz. t that they are not only 
to interpret and administer the law, but that 
they are actively to assist the executive in the 
maintenance of law and order. Acting cons- 
ciously or unconsciously on this theory, they 
4 have seized on the formula that legal practi- 
tioners are officers of Ootirt and have dealt 
with them m a manner which is hardly 
consistent with the spirit of the law from 
which they derive their powers and which, 
we venture to say, will not be tolerated in Eng- 
land or any of the Self-governing Colonies. # 

As the report of the case before the Privy 
Council shows, on<x) the jurisdiction has been 
exercised, His Majesty’s Judges are abso- 
lutely powerless to interfere with the order of 
the Cou rtf here, although they may fed that til 
the ciicuimtances of the case, the order should 
not have been made. Lord Buckmaster said 
that it was a question of degree, forgetting 
that in this quantitative world, a differenced 
degrees goes a long way in preventing a man 
from following an honourable profession* Aft 
matters stand at present, a position of extreme 
peril has been created for the legal profession 
in all its branches and fresh legislation ha* 
become absolutely necessary. 

THE BENGAL TENANCY ACT DRAFT 
# AMENDMENT BILL. 

(By Mr. Rasbrhari Mookerjbe of the 
Bengal Provincial Judicial 
Service. 

(Continued from p* xenu) * 

n 

Under-raiyais . — The grant of occupancy ^ 
right to under-raiyat# k to be deprecated on ft 
proper eonsideratkm of all tea pm and 
of the case, The Committee have beer ac- 

on * \ '$ 
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tuated by natural sympathy for the landless 
labourer. But certain other important factors 
of the case ought not to be overlooked. The 
Bengal Tenancy Act does not interfere with 
the acquisition of occupancy right by custom 
or usage. And m certain areas where settle- 
ment arid record-of-nghts under Chap. X of 
the Bengal Tenancy Act have been made the 
acquisition of occupancy right by uiider- 
nnyats, where sanctioned by custom, is to a 
large extent a settled fact. But in those 
areas where custom and usage do not permit 
it, such a right ought not to be created by 
legislative enactment The Committee have 
lierhnps allowed their judgment to be swayed 
by u untural, though not, it is to be feared, a 
fullv icasoned aversion to the muhajan. But 
after all, all mahajam are not of the sinister 
type, nor are the maluijans as a body neces- 
sarily a class apart, altogether divorced from 
(hr soil Some 'of them belong to the well-to- 
do fanner class, investing their surplus money 
in loans to their needier brethren. Besides 
the nialwjan is a necessary factor in the pre- 
sent (cononuc system, or even a necessary evil, 
‘if you prefer to have it so, and the problem of 
agricultural indebtedness, of which the causes 
h£ too lar and deep, is not brought appreciably 
tteaiei to solution by the forced liquidation, 
so to syv, of the nght of occupancy as hitherto 
existing by law and custom. That problem 
can be really solved by the Governmenl 
making, if possible, liberal tucc-avi* grants at 
low latos of interest and on easy terms of re- 
•paumnt, by providing cheap industries on 
cp-operativc lines, by organising village indus- 
tries as feeders to agriculture, and in various 
othei w ays upon which it is needless here to 
dig! ess. Pending the carrying out of these 
longer measures of economic amelioration, and 
]mt p<wu with them, the Courts should be 
vested with liberal discretion in matters of 
interest and repayment not oniv in suits for 
re<ovoiv of loans, but for liquidation oft debts 
SJ8 well, in respect of which a general nght of 
action in redemption should be granted to all 
elapses of debtors. And the Village Boards 
also, us they gain in strength, tone and sense 
of responsibility, ought tef be invested with a 
similar discretion comspondirig to the progres- 
sive devolution of judicial powers on them 
vCbe mgjtajm is not always after land/ If he 

« jj * reasonable return on hie 
#»: coptput* and $Qvmtkm& 

$girfha^*o£ land only because he MlTa* 


other way of recouping Ins money. The 
under-raiyat is not always the serf of the 
mahajan Labour is now asserting itself 
even nj rural areas, and better able to stand 
on its own legs and make terms for itself. 
Very often under-letting is resorted to as 
between raiyats themselves simply as a foim 
of labour co-operation or co-partnership. A 
certain proportion of the uader-raiyats again 
represents thb margin of free labour available 
lor lure in a village and the custom of- undei- 
letting, whether on bhag or money rent, must 
be presumed to be preferred by a certain type 
of labour, and in ceitain circumstances, 
to casual employment from day to 4 a .V* or for 
short terms, and thereby to subserve, to some 
extent, a felt economic need. Then again 
some people who aro pi evented by caste dis- 
abilities or social restrictions from taking an 
actual hand in cultivation have sometimes to 
under-let their lands I am not supposed to sav 
anv tiling here on the ethics or economy of these 
limitations, or from the standpoint of social 
reform I only deal with facts as they are, 
and from the standpoint of vested rights in 
law In any case it is only a superficial view 
of things wlncji would permit these people to 
be left entirely* out of accofint as mere drones 
or parasites The /njjage life of Bengal h 
built up on a system of graded mtei ests in 
ihe soil. These bhailrololcs who are agri- 
culturists in this sense, that their savings 
are invested in aigicultural lands, and 
they depend m a laige measure on the pro- 
duce of these lands, set the cultural standards 
and communal tone of the typical Bengali 
village. The Committee's proposals will 
squeeze out these people and ’perhaps rum 
them m their means ana subsistence, and 
lead to the expropriation of the bhadroloke # , 
and thus make*the problem of resuscitation of 
Bengal* villages the decay of which is the sub-* 
ject ^of kuch general lament, more difficult of 
realisation than ever. It is not inconceiv- 
able that rather than jeopardising their most 
valuable security, and what has been hitherto, 
perhaps, the safest and most stable form of 
investment for people f bf moderate means, 
those of the bhadroloiex who can afford- to do 
wo, will prefer to let some of their lands lie 
fallow, and that a certain proportion of *W* 
arable land iir*a village may in this way ~pe*d 
rarmehtly ^remain %»t of ehltiyatibn from 
one year' to another, Which must 
met on labour also. It’ is dOsira$lev 

« 94 
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therefore, that the Legislature should create 
a subordinate grade ot occupancy right ua 
au economic experiment, however, bene- 
volent, at the expense, and to the manifest 
piejudiec of settled rights and expectations, 
it would needlessly complicate the land ten- 
ure. already sufficiently complex, and under* 
imno the historic and statutory position of the 
occupancy raiyat,* as representing the last 
grade ot a real heritable and transferable right 
i,i property in the soil, by multiplying weak 
and inferior duplicates of a singularly fluent 
and variable character. At the same time it 
is mogmsed that bond ficlc cultivators, icsi- 
dent m tli€)i village, require a certain measuie 
ui statutory protection, in regard to which 
tin* following suggestions* are offered, without 
,iiiv pretension to formal completeness, or pro- # 
pci statutory precision * — 

That the lease of land as between a* ran at 
and under-iaiyat be left to bo regulated by 
contract, without anv restriction as to term 
01 durations subject to the following condi- 
nons and safeguards — 

(a) Sec 48 be so re-modelled as to apply to 
I lie proportionate rent determined to be pay- 
able l>\ the landlord upon fan gnd equitable 
pnnciples of assessment, when a portion of 
Jus holding only has becn«3ffb-lei 

(b) The produce rent of an under-raiyat, 
though not open to commutation, be regula- 
ted by the Courts so that the under-raiyat niav 
not he denied his proper economic wage sub- 
led to the reservation that the landlord’s shaio 
do not fall below 7 one-thnd of the out-turn. 

(c) That where the ejectment of a under- f 
laivat in execution of a decree under sop. 40 
<4 the Bengal tenancy Act is likely to cause 
haidslnp, the Court may defer the operation 
ot the decree for any term not exceeding two 
\ears, subject to payment of rent on the ex* 
isting terms. 

(d) One person holding and cultivating dajnJ. 
ok an under-raiyat in the village, including 
his heirs shall have a limited r&ht of occu- 
pancy, heritable but not transferable, in the 
homestead land on w r hich he actually resides, 
on payment of the agreed rent, or such rent 
ns the Court may deem fair and equitable, 
nod that the provisions of sec. 40 shall not 
a Pfdy.to such land; provided that homestead 
kind not in actual occupation for purposes of 
residence, or on which under-raiyat has 
eefiiftd to reside, will not enjoy any such pro- 
tection. • 

t *o 
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(e) I hat the provisions relating to the 
render (see 80) shall apply mutntis mutandis 
to^mder-imyatb. ‘ 

i/ ] That the provisions relating to rbain 
don me ui <scc 87) shall apply to uudoi-nuyt* 
to the miiuo extent as to non-occupancy nuvuts, 
with i])k (publication that notice as provided 
by suh-sec 02 i shall be dispensed with^cx-* 
cept m the case of a. homestead piotected under 
el. (</' above 

It k appiel leiidcd that, as a working com-* 
pioniKe between several conflicting interests,, 
this mav servo for the present, till e\penonc& 
shows in what respects oi dneetions fins 
ther changes, if am, aie needed 

Gaum! observation's - (Vit.un things re- 
main to he said by wa\ of general observations. 
For one tinng the Bill suffer* in places from, 
forma lisui and ovei elaboration. Cl, SKI of 
the Bill mil) he cited as an. instance in, 
j)bmt It vveio host to have, stopped sboit 
with the proposition that all co-tenants were 
jointly and seveiallv liable h»r the rent, and left, 
the decree and salt' in execution to take their 
usual effect, miles* modified b\ the opeiation 
of the doctrine of representation. To bike 
threc-foui ths or am fraction of the tenancy* 
as the stalutoiy equivalent of tin* whole is 
necessiudv aibitruiy, and is hkelv to bo un- 
satisfactory m practice, and mav possibly lead 
to abuse In any case the excluded co-ten- 
ants must, in obvious fairness, be allowed the 
same lights* with the iceoided Defendant a* 
judgment-debtor in the case, not onlv under 
sec 171, but under see 171 as well 

Another veiv obvious rem.irk to make in 
that the Bill makes peisoml preferences ana 
disabilities affect impoitaut questions of rigid 
and statu* to an almost perilous extent. A 
landloid can ceitamly choose hm own tenant, 
as for that mattei a tenant can choose his own 
landloul, when a. lease is to he given or taken 
But once a. stable right of propertv has come 
into existence, for instance an occupancy 
right, it mpst not Ik* made to depend on the 
precarious clement of pommel taste. Simi- 
larly important jeservations and safe-guard# av<* 
attempted to be provided m the adjustment of^ 
fhe relative rights of raiyids and imder-raiyate 
^ith reference to such elements ni moans of 
family subsistence, age, sex, diseaseV^Jdent, 
temporary absence from homo* supply of 
entile and implements of lw&tap&r. so 
oja. The motive in intelligible 

count bns apparently Jjeon taken 'Or 
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11 less subjects of dispute these pliant and vari- 
able factors will furnish in the Civil Courts, 
how unworkable they will really prove in prac- 
tice, how easily liable to perversion and pro- 
vocative of evasion, and it retiree no groat 
foresight, or experience to say that they will 
depress agricultural interests instead of 
toning, elevating and strengthening them, 
by the enormous amount of litigation they 
will unfailingly engender, thereby defeating 
their own object. As a safe rule it may bo 
said that in matters of this kind it is much 
better to legislate on certain broad lines and 
leave the details to adjust themselves by the 
play of the normal forces of intelligent self- 
interest, economic necessity and social accom- 
modation. The provision for the appointment 
of a common agent by the Collector may be 
cited as another unhappy instance of interfer- 
ence with personal liberty of action, which Is 
eortainly not .redeemed by any reasonable 
balance of advantage that appears to be pro- 
mised by it If the time ever comes when the 
Village Boards, in conjunction with some com- 
prehensive form of co-operative agency, can be 
fitly trusted to undertake the control and re- 
flation of the agricultural industry of the 
village, these and othet matters may have 
conceivably to be re-nrranged on a different 
basis. But the attempt to regulate the domes- 
tic concerns and agricultural economy of the 
village by the machinery of the existing Civil 
or Revenue Courts is bound to be abortive, and 
will inevitfebly produce corrosive and disrup- 
tive effects which cannot be too earnestly de- 
precated, 

(Concluded.) 
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Civil Appellate Joeispiction. Before 
Walmsle* and B. B. Ghose, JJ, 8, A. 
‘ No, 1594 of 1924. DtJRGA CHURAN 
MAJUI, Befdt.Applt. t>. PABESH 
BBWA, Plff.-Respdt The 2n& March 
1923, ( , V' 

Vmfrnctuary mortgage land 
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if chg on redemption. 






The Plaintiff brought a suit for the estat 
lishment of her title to and for recovery c 
possession to half share in certain 1 lands a 
one of the two daughters (reversioners) afte 
the death of her mother Tirtha Bewa or i 
the alternative for redemption thereof upo 
payment of the proper amount, construing th 
document as a mortgage boiid under which th 
Defendant *No. 1 contended that Tirth 
Bewa had sold the lands to her father for th 
legal necessity of paying off her husband’ 
debts The Defendant No. 1 substituted hi 
name in the office of the landlord. Th 
learned Munsif held that the document whic 
was dated 1299 contained a period «o£ 50 year 
for repayment and there was no conditioi 
therein for reconveyance upon paymon 
•within that time and that accordingly it wa 
n >i a 9 mortgage bond but a sale deed for 5 
Veais with a condition as to reconveyanc 
after the expiry of the terms after 1348 B. S 
The lower Appellate Court held that it was 
usufructuary mortgage for 50 years and tha 
considering the period was too long it was 
clog on redemption. The Defendant No. 
appealed to the High Court : 

Held— (1) * That the f document should b 
interpreted as a deed of usufructuary mort 
gage and not a cWfed of sale, (2) that althougJ 
thi right of redemption would accrue on th 
expiry of 50 years after the execution of th 
ddhd that ordinarily did not constitute a cloj 
on redemption and (3) that the eubsequen 
conduct of the mortgagee in setting up abeo 
lute title in himself and in getting himself re 
, cognifced by the superior hmdford constitute/ 
such* inequitable conduct qn hig part as *< 
give the mortgagor a right to redeem th 
mortgage on the expiry of only 26 years. 

B<tbu Rajendra Chandra Guha for the Ap 
pellant. 

Bdbu Sarat Chandra Bay Chaudhury fo 
.the Respondent. 

8. C, C. # Ap peal dimmed. 
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tented to, shall, on signature by the Governor 
Gen tii ai, u^Coiiie an Act aa ator^said. 

<2; j^veiy tuJi Act eniul &e expressed to be 
made ny tha Governor General, and shall as 
soon as practicable alter being made, be laid 
b^tore both xxoabea of Parliament, and shall not 
have effect until it has received His Majesty’s 
assent, and shall not be presented for His 
Majesty's absent until copies thereof have been 
laid before each House of Parliament for not less 
than eight days on which that House has sat ; 
and upon tha signification of such assent by His 
Majesty in Council, and the notification thereof by 
the Governor General, the Act shall have the same 
force and effect as an Act passed by the Indian 
lcg’slatu w e and duly assented to: 

Provided th?t where, *n the opinion of the 
Gov-r^nr O^n'ral a rtato of emergency exists 
which lUFtifiopi su^h action, the Governor General 
mnv d'^ert th°t «nv siu*h Act shall come into 
operation f^thwith rnd th roupon the Act shall 
hive su~h force p^d effect as aforesaid ^ subject, 
hwev^, to disallowance by His Majesty in 
Council 


A mere inspection of sec. 67B, sub-soc. 2 
will shew that a Bill certified by a Governor- 
General ind-j liG powor under sub-sec. 1 (a) ur 
(6) becomes , Act, bu‘ tl e c°r!ified Act does 
not become onar tiv^ un^e s, frst, th ' Act ’8 la d 
before both Houses of Parliament for, at least, 
*oight days, wuen tne Houses are s tuner: next, 
the asseat of His Majc:ty in Council signi- 
fied thereafter ; and finally such assent is noti- 
fied by tin Go enrr-General As His Majesty’s 
assent has net been signified or notified, it 
may we 1 ! bo said that the enhancement of the 
salt dutv h°s no legal force vet. But the 
Government of India have evidently been 
urgmg on the Horae Government that the 
C rt rtifi r d F nance Act at once became opera- 
tive u^cler the pnv so at the end of 
me 67R. Thcv mamtain t v at und A r the 
proviso Governor-General is given “emer- 
g<rmv” powers for directing that a certified 
Act cKnii cmrv' ^to operation at o^ce and that 
+he o^lv wcv J h*t it may be nut out of opera- 
tion i<* 1>« its “ di^llownrc* hv His MMefttv in 
Council ’* °~d on a resolution moved and 
cirred in Parliament, * 


Th j pi^a rf “ e^fnrncy M cannot WHh any 
pr^on^fv rr£*d w v h r*Vird to t^e doubling 
of the sa’t dtifv in v>ew of retrench- 

m^ts It. wps nr**** gPeg- 

*d r tlrt **>* '* tv or tr^orntiM^y ^ 
; T^fl : a vcould Ka us 1 *?* 

'** was doubled. Hie salt t$t w*s laid 
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to have been enhanced in the ‘ 4 interests of In 
d%'v,pnder sec, 67B, 14 tomergurayV’ surely 
to .V^ctV ; «r and noi 

Aftfehrily tb ’* interests. 14 . Bygn assuming 
that it was a case for the exorcise of the Gover 
nor-Goneral’s emergency powers, the provis< 
cannot be so construed as to dispense with ,th< 
observance of the procedure laid dojvn in sub 
sec, (2) for obtaining the assent of His Majesty 
in "Council, whenever the Governor-Genera 
has thought fit to exercise those powers. 

The next question w r ith which we art 
more intimately concerned is the proceduu 
followed by the Governor-General in certify 
ing the salt tax after it was rojected by th< 
Lcgislat ve Assembly. We shall now con 
sider the scope of sec. 67B in this con 
' nection and examine how far the Gover 
nor-General has oomph ed with its provi 
sions in certifying the Finance Bill. Befon 
we examine the provisions of the law it w 
necessary to -tate some facts in this connec 
Pom The Finance Bill was introduc'd m tlu 
Legislative Assembly on the 1st of March Inst 
On the 90th of M^rch the Finance Afoa^b i 
moved that ^;he Bill be € tnken into considers 
t ; on wh ; ch wp$ riarr^^d to by the Assembly 
The cLuse whichrnroposcd to double the dnh 
on salt was reiect^d by the Assembly bnt th< 
other clause of the Bill were passed. Unde: 
P«le 35 of the Indian Legislative Bid's. tN 
Bill a* amende! was la : d on the table of th< 
Oourrl of °-Me on the very next day. Or 
that d’y a Bill including the saP clause wai 
t placed bv the Governor-General bT°re the 
Council of State with a t certificate of re- 
commendation printed on the beck of the Bdl 
The of recommend 0 tion was alsc 

rend*to the Council bv the Government mem 

ber in charge* of the Bill. 

• . 

. .The recommend' tion to the Cctncil oi 
State in view of certification by the Governor 
General nol merely recommended amend- 
ments for the restoration of the salt clause bui 
also that the other provisions of th« Finance 
Bill be p-’aeed bv • the Council of State a* 
passed by the Assembly . We renmduoe the 
portion of the recommendation which has nc 
b-wintf on the r»h du*v. , <*•' 

In ytuwim of the provision* rf (1\ 

of tee. rtf rf Indi* A**t. I 

1?iH rtf B*«dh*v. do r*oomn)eaJ *■' 
the Cmt&eil of State that it do pa%» the Bfl 
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* * * to vary the duty leviable on certain 
tides tunaer uio xuuian xanu ^u?t, 10 nx ta&xi* 
iui i&tea ua, uiiuex tat? xuwu^a jr'ost umce 

.i, loao, w aiuouu cue luuian rapor vjurr^mcy 
jc» i t&j, ana w ax rates 01 mcouic-tax, nf tne 
1 m in whicn it was passea oy tne legislative 
>semniy* 

Wo invite particular attention to the por- 
>n of the recommendation which recommend* 
that the provisions amending the* Currtfhcy 
it, the ^ Tar^ff Act and thote specifying the 
)stal rates, and the rates of Income tax 
the Finance Bill, be passed by the 
mncil of State, “ m the form in which 
wa3 passed by the Legislative Assembly.*’ 
e are umfble to find any provision m 
her the Government India Act or 
e Indian Legislative Rules, which autho- 
rs the Governor-General to direct or rccom- 
end to the Conned of State, that it should 
ss the piovisions of a Bill as passed by the 
-gisLtive Assemb’y See. 67B, sub-soc. 1 
ys when either Chamber “ fails to pass " 
le Council of Slate possesses statutory 
thority lor the revision of Bills as passed 
r tho Legislative Assembly Tne re- 
mmendations of the Governor-General to 
e Council of State directs that “it do pass,* 
e provisions above referred Ui* “ in the form 
w r hich it was passed bv the Legislative 
r.emb y,” and arc therefore, unconst tudonal, 
cgal and ultra vires. As the recommendation* 
the Governor-General is a preliminary to 
e exercise of an extra-ord.nary power, it 
ust be read as a whole and strictly construed. 

1 one portion of the recommendation cannot 

> separated from the other under the accept-* 
1 canons of construction, the whole of it must 

> read and construed tog:ther. As the above 
commendation runs counter to the express 
ovision of sec. 67B, the whole of it is ultra 
res and the certification of the salt duty rnrast 


clause at this stage, as the Government mem* 
our in emuge m«guc nave u*u*uu i^r ns mciu* 
SiOn under uie orunury Begisiaavu Mules. 

Buies 32 and 33 of the Inaian Legislative 
Banco, wmeu are us Ouoiuig us any provision 
ox cue uovernuuent ot mum *mi, v^e.e tuus not 
cjinpi.ed vvitn, by icason <jf tne mux ventjptt 
oi me ^oVwruor-Uts^eiui uuatr btx. ua>, Wuieii 
bei.4g un extra-^runid*y pjv.ei to ai t -e^e~e ordu 
iiuiy comae oi. icgmmuou, mould nu\e been re- 
vived iur bemg excised at a later stage, 
lue -Oill so rtcomme* dea by tne Governor* 
General \va&, no a ever, pasaeu by tne Counc4 
of fckate and was Heated as a ±U1 amending 
tne Bill as passed by the Assembly Next, this 
Bill was assumed to ha\e been properly 
passed by tne Council ol State and was 
sent back to tho Assembly by tne Council of 
State to be placed before the Assembly at a 
meeting of the Assembly held o» the 25th of 
March last It should be mentioned here 
that on the 23rd of March, the Govomor- 
Gonoral placed the ident c 1 B.ll, which he 
had recommondfd to tho Council of State and 
was so passed by the Council, on tlm tabic of 
the Atsomblv as a BiP recommended by him to * 
the Assembly.* * 

We are unablo to iiud from the terms of 
sec. 67 b any legal jusUlicatzon tor such a 
course. Tne Finance member, in cnuige of 
the Bill, nowevor, made no motion m respect 
of this recommended Bill m the Assembly. 
This deprived tile Assembly of an opportunity 
Of questioning the legality ot the procedure 
adopted by the Governor -General. Iiaid*y any 
of tne members was aware that such a Bill had 
been laid on the table. On tne 25th the 
Finance member moved before the Assembly 
that the Bill as passed by the Council of State 


H with it. * . 

The proper course for the Government 
ember in charge of the Finance Bill (the 
inaneial Secretary) in the Council of State 
3uld haw been to mov.e formally that the 
It oHise reined bv the Assembly be re- 
sted in the Finance Bill *nd l^ave the 
wro'Lfiree with th° other clauses of 

e Wll «cc r 'rdin<r to the ^rdmarv Rules . of 

^r'*. *W f ' 4t tilery n? W» 

on th«t tb* Anve^or-G eml sh^rdd not 
recommended the adoption of the wit 


9 • In pursuance of the provisions of sub-eec. (i) 
of sec. 67 If of the Government of India Act, I, 
Rufus Daniel, Earl of Reading, do recommend to 
the Legislative Assembly that it do n a8 s the Bill 
to fix the duty 0 to salt manufactured m, or ini* 
ported bv land into, certain parts of British 
India, to vary the duty leviable on certain articles 
wader the Indian Tariff Act. 1894, to fix maximum 
rates of postage under the Indian Port Office Act, 
1898, to amend the Indian Paper Currency Act* 
and to fix rates of income-tax. in the form 
in which it was passed by th^^^f State. 

* ‘ . Viceroy and 

- Mm£ 'S$rdf 1&*. 
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be taken into consideration. If the Viceroy’s 
recommendation was, as we have pointed out, 
initially bad, the Bill could not bo said to have 
been properly passed by the Council of SfcUc, 
and the proceedings with regard to such a Bill 
jn the Assembly would also be a nullity. 


Ii by way of just ideation, reliance is placed 
bydlie Government of India on the words m 
bub-u'c I of nee 07 H, ** Where either Chaim 
bei of the Indian Legislature . fails to 
pass m a foim recommended hv the Governor- 
General, any Bill, the Governor! Jen era l rnav 
cert'fy,” the omission of the Finance Member 
to move that the Bill as recommended by the 
Governor! ienoial (o the Assemhlv be taken 
info consideration, has the effect Hhnlt there 
•was no recoin mended Bill for the considera- 
tion of the Assembly and (he necessrrv preli- 
minary having boon omitted, tin* certification 
on the above ground is also bad 


The procedure under mib-sec 1 of see 07B 
presents other pitfalls which the Government 
of India have taken no trouble to avoid The 
first para of sub-sec 1 : tates the conditions un- 
der which the (Jovernor-Gener.il may certify a 
* Bill H) When leave bo introduce a Bill is 
lefused by either Chamber (as was done hv 
the Assembly with the Princes’ Bill) (2) 
Where either Chamber of the Indian Legisla- 
ture fails to pass m a form recommended hv 
the Governor-General any BUI. (3t That 
such a Bill is essential for the safety, tran- 
quillity or interests of British India 


c 

The question whether tile doubling of the 
salt tax, condemned umvei sally by public opi- 
nion and rejected by the Assembly, is essen- 
tial to the “ interests " of Indue and whether 
the Governor-General should be sole judge of 
it, we shall leave alone for the present. 


We shall examine now whether the Gover- 
nor-General has complied with the procedure 
which has to bo followed by him under els. («) 
and (b) of sub-sec 1 We have already stated 
that the clauses of the Finance Bill that were 
passed by the Assembly cannot surely come 
within the scope of condition No. 2 abpvo-sfat- 
ed. Onlv the salt danse might be said to have 
come within its scope and the Governor-Gene- 
ral could have certified it. Bui with regard ie 
the other clauses of the Finance: Bill that the 
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Assembly did not “fail to pass,” the Gov 
nor-General could not surely certify under si 
t>7B, sub-sec. 1. 


That this is the obvious view will ,i 
pear Bom the following consider aim 
Curing the last Delhi Passion of i 
Legislative Assembly, the Assembly refus 
to 2 >&ss sec,. 162 of the C<3de oi Criminal i’i 
cedure in the form contained in the Go 
eminent Bill and they made some amen 
merits m respect ot it The apiendmen 
were further amended at the instance 
Government by the Council oi State Assun 
that tho Assembly r el used to accept tl 
amendments made b\ t tie Council of State < 
did not effect «nj Compromise with the Go 
eminent The Govei nor-Geneial could t fit 
have certified see Ifi2 of the Code ai 
not the whole ot the Bill amending tl 
Lode oi Luminal Pioeeduic The ot In 
clauses winch had been passed hv the As^emb 
could not surely be mtified under sec (>7 1 
sub-sec I (a) m (6) ot the Govemmci 
of India Act at the tune the Bill as passed 1 
the Assemhlv was submitted to the Count 
of State r To maintain otherwise won 
he contrary to common sense, to the spn 
and terms of *scv 67B and the Legi 
lative Buies which arc a pait of the Goven 
merit of Tndia Act 


Tiie Buies and the Act obviously coi 
template that with regard to every Icgi 
lative measure, opportunity should be give 
Ip both Chambers of the Legislature to de. 
witH the measure in the ordinary course. Wlr 
the Assembly had rejected the salt clause < 
the t Fmaree Bill, m accord.'. nee with i 
obvious powers and when no “ emergenev 
could bo pleaded at the time, the Go 1 
ernon General should have allowed the Bi 
td go before tiro Council of State in tl 
usual* course and there any Government men 
her could have moved for the re-msertion of li 
salt clause. If the Council of State passed th< 
clause, as it did, and the Bill came hack to tl 
Assembly in the usual course the prooedm 
under Buies 33, 31 and 35 would have her 
complied with. If the two Chambors disagree* 
tire disagreement might have boon reported j 
the Gdvernor-G eji^ral under Rule 36, (5) d 
Then the Governor-General could hav 
placed a recommended Bill embodying B 
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salt clause before either or both houses of 
legislature and if one of the Chambers passed it, 
lie could pass it by certification under sec. 67|i 
<Z) {a) or (6) and even if neither of the, Houses 
passed it* still he could certify under sec. (VTB 
(2) (b). The words “either Chamber “ in 
the general portion of sec. (57B and the “other 
Chamber” m sub-sec. 1 (a) surely do not 
justify the procedure of recommending the 
Hill to both Chambers in the manner" it was 
done. . 


The Governor-General not having complied 
with the procedure laid down h> the Hides of 
the Legislative Proceduie and having availed 
inmseli of the cxtia-oid inary powcis under 
sec b7B, which aie mount to be availed of as 
a kibt lesoit, ho has adopted an unconstitu- 
tional and illegal couise The procedure ho 
adopted m recommending not onh* the salt 
clause which was rejected by the Assembly 
but also other clauses of the Finance Bill, 
passed by tho Assembly, was blither open 
to the senous objection that such a couise 
was liable to influence the opinion of the 
members of tho Council of State and tetter a 
fiee discussion of the Bill in ^liat Chamber. 
The head of the executive m no constitutional 
countiv ought to do it • ’flChe Goveinor-Gcne- 
ral, who was the Lord Chief Justice of Eng- 
land, ought to have been the last person lo 
adopt such a course. • 


Sec. G7B confers a discretionary power 
on the Gove jnoi -General and extra-ordinary 
j lowers m certain circumstances as specified m 
the section. .Whatever construction may be 
placed on the term*” emergency” m the pro- 
viso, upon no view of the matter can “emer- 
gency ” be pleaded foi nqt allowing the 
Finance Bill to pass through the usual 
legislative course. Such a constitutional 
course would have surely aided His* Ex- 
cellency’s discretion than ojjherwi^p. ^ But 
m adopting the course that the Gover- 
nor-General did, His Excellency has not 
only acted against the spmt of the con- 
stitution but against the letters of the 
law as well. When autocratic powers are 
conferred by law on the head of the executive 
and be is influenced by a bureaucratic cabinet 
and is further required # tQ follow the mandate 
of the Secretary of State, one’s brilliant judi- 
cial. ancj legal records are of little avail 


lil counteracting such influences. We are 
not at, all surprised that under a combination 
of such rucumstftnees His Excellency lias coma 
he u supporter of Ins own autocratic powers 
to such an extent, that he has not hesi- 
tated to pui foiuaid a claim that the 
Finance Act need not be laid on the table of 
both Houses of P.iiiiamcnt and need not await 
even Royal assent as is retjuned by the. Gov- 
eminem of India Ad. that he has a qt40$i- 
sovvrcign preiogutivr* of passing a law by cerii* 
flea I ion and that it need i ot await the sanction 
of the leal soveieign power m the Empire, viz, s 
the King m Paiiuunent, and that it can only 
be sei at naught by lloy »1 Vdo. The law 
oliiceis of the (’town, wc presume, are not 
prepared to entertain such a claim oil 
his pr.it TIis Excel lo ley the Uovornor- 
Geneiiil and Ins colleagues of the Gov- 
ernment of India have gone the length of 
. suggesting that see 07 B of the Government of 
India \ct should be amended in accordance 
with their views Tf this is done, the Govern- 
ment of India will piaoticallv bo irresponsible 
not only to the Legislature in Tndia, but to 
Parliament as well Tt is therefore the urgent 
duly of tho Indian public to raise a protest 
against it and to urge that the section shottld 
be so amended* as to make the Governor- 
General mom responsible to the Legislature 
in India and i lie Bntish Tuil lament as well. 


THE PROPOSED BENGAL TENANCY 
ACT AMENDMENT BILL 
i|b Mu SWIIMK RUfMAV, Ml NblF) 

1 

The poverty of the cultivating class is well- 
known The large majonty of them can 
lumll> afford to supply themselves with means 
of subsistence for cauymg on agricultural 
work of the year Many of them have to find 
means of subsidence by borrowing at eidor- 
bitant interest fioin those who let out in bhafl 
and they have to repay from the produce of 
the land* The exorbitant interest of not less 
than k 25 per cent, charged on paddy advanced 
in the agricultural season of Sraban and 
Bhadra and realised in Poush and Ma$h of the 
same year, barolv leaves them sufficient for 
tboir subsistence for even a couple of months. 
In the months of Chaitra and Bais&kh they 
have to earn their half meal a day by working 
as lubes and often they have to gc** outside 
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tiat^sir village to find work; with t ha setting in 
at the l tuns they go to the field and work 
there vudi constant struggle to food and fall 
a victim to the tnanajan who imposes his own 
terms. Tne bkagcnasi rarely supply 

manures and seoct-graina. He may fall ill, 
his cattle may die or become otherwise incap- 
able or exhausted for the wofk. He having 
no economic logs to stand upon, it is to his in- 
terest to cultivate land as a bhagchasi on 
condition that all the requirements of cultiva- 
tion including his subsistence are supplied by 
one whose land he cultivates. Tenancy legis- 
lation may create rights in their favour in 
lands they cultivate but want of any protection 
against the money-lender and practically un- 
limited rate of interest will make it impossible 
for lnm on account of his poverty to retain the 
lights conferred on him and the rights will 
ere long vanish by sale or transfer. 

The interest of • agriculture demands impera- 
tively in my opinion that the cultivator should 
be given protection against the money-lender 
by regulating interest and limiting its accu- 
mulation within reasonable bounds. Mere ten- 
ancy legislation will not suitice to give an 
impetus to agriculture or improve the lot of 
the* agriculturist. The tenancy legislation 
saennees tne landlord lor the«saKe of the ten- 
ant but tne latter is left to be sacrificed by the 
inoney-lenuer. I tnerefore propose that legis- 
lation should regulate the interest which the 
agricultural community have to pa^y, when 
the loan is for the pui pose of agriculture The 
main features of the present Bill are fiee 
transfer of land by all those w T ho till the soil 
and enlargement of their rights on the land 
they till, by conferring occupancy rights to all 
under-raiyats, by allowing ngjhts of commu- 
tation of produce rent and by conferring on 
those w'ho cultivate for a share of the produce 
the status of tenant. Whatever the cultivator 
gains by all these, he is not m a position to re- 
tain by reason of his poverty and illiteracy. 
The expensive and dilatory system of tbeM&w 
Courts with all the intricacies of the iqpst ad- 
vanced and refined system of procedure em- 
bodied in the Procedure Code and Evidence 
Act haidly suits him and he seldom succeeds 
in holding his own against the shrewd intelli- 
•gentia of the land and even his success is at 
the cost of hie little all. The welfare of the 
agricultural community demands that* 
sho^d spend his time and money as little m 
PW&ie Ui law Courts and the edj&#w> tor* 

# 


of Procedure and Evidence should be so modi- 
fied as to secure him substantial justice with 
tne least delay and expense. 

Tnere are various iormahties in the Proce- 
dure laws winch hamper justice amongst the 
unlettered people. Multiplicity ot suits and 
proceeding has 10 be controlled, so that he has 
not to run once to the Criminal Court and then 
to the Civil Court with its vapety of nroceed- 
ings for settling his differences on any matter. 
Tne illiterate and poor raiyat should be given 
protection against the haraBsment9 of the law 
Courts which are only suited to the educated 
and the well-to-do, by simplification of the 
Procedure law. 

Rignt ot transfer of occupancy right which 
the Bill proposes to confer to all classes of ten- 
ants from raiyat to the last m the chain of 
under-raiyats who has the occupation ot the 
land and # this it does not seem to be a boon 
for thobe tor wnom it is mtonued and will 
'pci naps not secure me vveinue ox me agricul- 
tural community. The market-value ox occu- 
pancy ngnt win deterioiate on tne bcnerne as 
it is presented and will uopend upon various 
factors. JLhe noiuing ot a xaiy^t witn occu- 
pancy right in a jama ot 6 biguas at ns lu as 
annual rent uiiitietcti value *mly accuraing to 
tne piont it will yield to tne puicnasei it 
it is in tne knas poSbeSs.ou ot me raiyat, its 
puce wia be the average yield adowmg tor 
\anations of season less me rent pavabld and 
the dost of cultivation varying irom $ to j- 
The purchaser may either cultivate it as a 
raiyat or let out to others at money rent. Its 
price will depend upon tne average profit it 
wiU fetch either by hkas cultivation or by 
letting out, and annual profit or rent of the 
sub-lease must be at least 5 to G per cent, of 
the price paid. The legislature does not 
attempt “and perhaps cannot attempt the res- 
triction of tree contract of rent initially by 
the purchaser though it regulates subsequent 
enhancement. The rent of the sub-lease 
granted by the purchaser of the occupancy 
holding will not* be less than the lowest rate 
of interest in the money market, say 6 per 
cent, on the price paid ; very fow, if at all, will 
invest on land if it fetches less than that paid 
by Government on its loans. If the legisla- 
ture attempts to regulate the initial rate of 
rent, it will react on the market-value of the 
holding by reducing its price. The market- 
value of the bolding wilt thus depend upon the 
average pcofit it will, leave to its owner either 

102 



.vol xxvn.] 


THE CALCUTTA WEEKLY NOTES. 


by lus A 'has cultivation or by letting out. But 
this value on the average profit of the land less 
than rent payable will go only to the occupant 
of tho land, whoever he may be, the riuyafc or 
the last of the under-raiyats. The inter- 
mediate persons from the raiyats to the last 
of the under-raiyats will be nothing but middle 
men and cannot command more than the 
capitalized value 6f the difference, between the 
rent thoy have to pay and the rent they have 
to realise Of course the value of the holding 
in the hjbiid of the last in the chain will suffer 
in price according as his rent increases with 
the intervention of the middle men The 
“right of »cccupancy ” is de facto only in one 
who cultivates the hnd m khas. Why use the 
oxpress’on for those whd will only collect rent 
and have no connection with the land itselS 
The defimt’on of “tenure-holder” and 
“ raiyat ” in fee. 5 based as it is on fhe test 
of the “pui pose” with wtrch the rght to 
hold la n d has b^en acquired seems to lead to 
much complication and excessive litigation 
and instead of “the purpose” which being 
the original pui pose mu c t involve inquiry into 
t^e old hiftory of the jama, often obscure and 
difficult to investigate, the matt<M" mav, I ven- 
ture to think, be simplified by classifying the 
tenants according to the- ffresent user they 
make of the land This will reduce compli- 
cations and litigation. The right of transfer 
conferred on raiyat and under-raiyats wh<f do 
not possess the land will he indistinguishable 
in the market from the .right to collect rent 
and will be not attractive to those who want 
to have hnd fbr khax cultivation Such inter-* 
rrediarie^ oolv coHecting rent without posies- 
mcr the land haw* no. stake in the improve- 
ment cf agriculture as under no circumstances 
can they increase the rent except under the 
strictly and remotely realisable conditions 
of # enhancements laid down by the Tenancy 
Act. The elaborate provision of transfer fee^ 
and right of pre-emption with oil their com- 
plexities in favour of the intermediaries will be 
of httle benefit to them in practice and what- 
ever these intermediaries will realise, will go 
to reduce t^e price of the land in the hand of 
its occunant I therefore see the neo^sectv of 
changin'* t v e definition of “ tenure-holder ” 
ond “ raivat ” in sec. 5 of the Bengal Tenancy 
Act nr>d mck© dop^^d nwn th'* n«o th© 

la^d is mf +o c whetbtef for collecting rent 
or cultivation. 

The tenftnt at produce rent who pays a cer- 


tain undetermined share of the produce, t.e«* 
the olkigchoni ie not so miserable as he U sup- 
pp^ed to bo and is in some respects better off 
than his follows who would, with the operation 
of the proposed new law, hold at money rent. 
Ihe seasons and the rams make differences m 
the yield lie has to pay no more than the 
land produces. He cultivates under, the 
supei vision of his mahk and with his help 
when he stands in need of it and gathers crops 
at hm place and divides it after threshing it 
out, under tho control of the mahk. There is 
no risk of arrears and his land passing away 
m rent execution. With his poverty and im- 
providence, lie frequently falls into arrears in 
respect of Ins holding at money rent or rent 
in kind H e incurs dibls The result of 
free transfer practised during a quarter of a 
centuiy has helped to accumulate land in the 
hand of the uon-agi icuitnrisfc class of money- 
lenders, pleaders, officers and. zamindais, and 
overy one of the latter now has land in their 
kha# cultivation by hired seivants or by letting 
out in bkag or rent m kind To convert the 
bhagehasi into tenant and to allow the latter 
to reduce the income of the purchasers of the 
occupancy holdings to lent at prevailing ruffe 
bv commutation as to deprive them of their 
rights which they justly earned under the 
existing law and is based on no principle of 
justice and equity. If the preoont bhagehaai 
is made tenant and is allowed commutation 
iibei ally, ltf will not confer on him anv lasting 
benefit but will only kill the middle classes of 
the present gencrat on by depriving them of 
what they fairly acquired under the law. 

In future none will lot out in bkag but will 
let om at the highest money rent by imposing 
his own terms or, will cultnato the land by 
servants The cultw-iting clrss will rot 
thereby be benefited if they are not actually 
injured by being obliged to recent land on 
.rack lent or to work £>s more labourers on the 
land ort wages The proposed add’t : on to sec. 
3, cl. 3, intended to convert bhageham into 
tenants, counlcd with the hw of comm^M- 
tion will on the other hand kill the middle 
classes of the present generation for no fault 
of theirs The existing 8?tn*t ; on of the 
coun^rv does not demand it. and the nmtvwal 
should be dropped. Tt wIU shock twhHe con- 
fides «n hw as nn^oMcr of rmM &«d hist*©© 
if the 'W’-ov* the ox*fcfang Wal 

r ?<rht^ of the mvW* claw*. The n*mrfht the 
Committee condemns produce yents as M they 
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rents oie not moderate. No power is taken 
and can be taken m the Bill for keeping dowtfi 
the money rent at which the new purchase i s 
will let out the laud. Money rent will take the 
natural course according to the economic 
situation and the value of the produce of lands. 
It is difficult to see how by discouraging pro- 
duce rent by means of commutation, rent can 
be kept moderate as the exorbitant money rent 
at which the new purchasers will let out will be 
even more exhorbitant, e.g A holds under B 
at produce rent on the average value of Rs. 10 
per bigha By means of commutation he raa\ 
reduce lus lent n> Rs 3 per biglia. A has to 
sell lus holding foi Ins poverty and improvi- 
dence C purchases and lets it out and there 
can be no limitation to the rental he will 
impose and it would often exceed the money 
equivalent of ‘the heretofore produce rent 
The money rent r of fresh lands leased hv pur- 
chasers of holdings cannot bq checked by anv 
means without prejudicing transferability it- 
self See. 48 of tlie Bengal Tenancy Act, 
limiting rent of under-raivats to 50 and 25 
ppr cent is omitted m the present Bill. The 
right of transfer of occupancy right is bound 
to force up rent to the fullest pioductive capa- 
city of the land, if the purchaser lets out the 
land. It will reduce the cultivator to the mere 
labourer, if he chooses to cultivate in ltlias. 
The result will not he in the interest of 
agriculture and foi the welfare of the agricul- 
tural community. Tf the rent is limited bv 
restoring sec 48 or some analogous principle, 
it will reduce the value of the holding in pro- 
portion as imposition of rent is limited. ^ 

Prom the very nature of the rase right of 
'transfer in order to be marketable must cam 
with it the right of the purchaser of occupancy 
right from one who cultivates the land, to 
settle at any rent it suits him. _ v 

As I have shown above the cultivator with - 
his dire want of food and necessaries of culti- 
vation will not be able to retain a larnHet out 1o 
him at the highest rent bv a purchaser of hhm 
land with occupancy right, against the/ rent 
sale, against the monevdender and agamsl har- 
assment in the law Courts^ 

In these circumstances it will be no! again ^ 
the interest of agriculture or against ||t0 im- 
provident agricultural community &> fallow 
bjmacksisis to remain without the ri£b$ fit* £ 
tenant. 

„ '(To he continued.) ‘ 


(From our Correspondent.) 

The Easter Sittings of the Judicial Con 
mittee commenced on the 12th April, appea 
Jiom Crown Colonies being the first to l 
heard. 

On the 1 7th Apul a Second Board was cor 
stituted for the hearing of Indian appeals wine, 
was composed as follows. .Lord Buckmastee 
L hosident, and Lords Dunedin, Carson, Sal 
vbskn and Sir John Edge 

- .... « 

The first appeal to be heard was tialxrm 
Sing and anr. v, Ecu Bahadur Seth Narsinqda 
ana a nr , from the Court oi the District Com 
of Wcwdha, Central Pounces The Appellant 
w g eie judgment -debtors whose piopcrty hat 
been sold in execution of a decree Thej 
sought hi have the sale set aside on the groun< 
that the conditions of Or. 21, i\ G(> of tlie C 
P C had not been complied with Th< 
auction-pm chaser while admitting an me 
gulanty in the sale proclamation contended 
that the Appellant had not dischaiged the onus 
of establishing that he had suffered anv damage 
from the liregulantv 

Messrs DeGruyther , K. C and 7 .1 G. 

Shinnvr for* the Ap>:ej[lunt 
Sir G. Lowndes , K. C. and Mr, A . Majid 
for the Respondent. 

Ix)RD Buckmvster delivered judgment dis- 
missing *the appeal. 

Mussamat Jaffa v % Ban war i Lai (Punjab) is 
yow part-hcaul before the samcrBoatd. 

Mcsgrs DeGruyther , K. 0 . and Dube ap- 
pear for tlie Appellant 
Mr. .1. Majid for the Respondent 

Tt is anticipated that Ciown Colony appeals 
will b€ concluded on the lOih April and the 
qthqr Board composed of Lords Haldane, 
Shaw uud Tarmoor will also hear Indian ap- 
peals of whichf there are 16 in tlie List. 

19-4-23. G. D. M. 


§ i. 
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to forward it hnthwith to the Governor- 
General “who shall reserve” it for Royal 
assent. Sub-seo. (3) of see. 72E lays down 
the identical pioccduie foi obtaining sulli 
assent as is laid down in sec. 6713, sub-sec. {2), 


The next question is, does the proviso to the 
sections override the requirements as to 
J’tUrliamentary scrutmv and Royal assent or 
merely confers an emergency power on 
the Govornor-Geneial to bung the epi ti- 
lled Act into operation subject to disallow- 
ance bv Royal veto 0 A comparison of secs 
67B and 7 2E will show that the\ are in 
identical terms, except that the proviso to <*cc 
72E, m ease of emergency, provides that 
instead of reserving such Act for Ro^v d 
assent, the Governoi -Genet al mav signify 
his assent and the Act 1horeu|>on will become 
ojierative But the proviso to both the sec - 
tions state at the end that such operation is 
subject to disallowance by His Majesty in 
Council We do not dispute the proposition 
that the Governor -General has under the 
proviso to sec 67B or 7*2 E the provisional 
power of directing a certified Act of either the 
Indian or a Provincial Legislature to be put 
ihto operation on the ground of ” emergonn ” 
But there can be no question that this is a 
mere emergency power subject to the giant 
of final sanction or withholding thereof in 
accordance with the provisions of see 07 B (2) 
or sec 72E (3). The proviso confers a pro- 
visional power which cannot he regarded as 
overriding the express provisions of the sub- 
sections above referred to 


Sub-secs (2) and 6?) of sec 72E and Mih- 
sec (2) of sec C7B defines the responsibility 
of the Governor or the Governoi -General to 
Parliament in lespecfc ot such certification 
Sub-sec (#3 of sec. 72E, winch comes 
after the proviso to sub-see G?j, must be 
regarded as independent of it If makes it* 
clear that even after the Governor-General 
has assented to such certification, the Act 
must bo laid on the table of both Houses 
at least for eight days when the Houses are 
sitting and submitted for Royal assent theie- 
after. Roval assent cau only be given on the 
advice of Parliament through a responsible 
minister and the \cto as contemplated in the 
proviso mav also be similarly exercised. 

ThoSfc who are acquainted with* the hist ova 

* 


of the present Reforms and the Gavernmem 
of India Act as finally amended in Parliament, 
aie aware that sec. 67B and sec. 72E weie 
enacted at the instance of the Joint Parlia- 
mentary Committee and were intended n 
make the Governor or Governor-General re- 
sponsible to Paihament in respect of the cxei- 
eise of this extraordinary power of certifica- 
tion, as the following extract from the Com- 
mittee’s Report will convincingly show : — 

“ The Committee think it much better thai 
there should be no attempt to conceal the faci 
i hat the responsibility is with the Governor pi 
Council, and they recommend a process by whicl 
a Governor should bo empowered to pass an Aci 
m respect of any reserved subject, if be consider 
that the Act is necessary for the proper fulfil 
ment of his lesponsifrihty to Vwhament Ht 
should not do so until he has given every oppoi 
tunity for the matter to be thoroughly discusset 
in the Legislative Council, and as a sensible mai 
he should, of corn Be, endeavour to carry lh< 
Legislative Council with him in the matter by tin 
strength of his case But, if he finds that canno 
be su, then he should have the power td proceet 
on his own responsibility Acts passed on hi 
sole responsibility should be reserved by tin 
Governor-General foi Hib Majesty's pleasure, am 
be laid before Paihament His Majesty wil 
necessanly be advised by the Secretary of Stat 
for India, andt the responsibility for the adnci 
to be giveij to His Majesty can only rest wit] 
the Secretary of ^t^te But the Committe 
suggest that the Standing Committee of Varl/amenl 
trho\e appoint ment tha / hare advusd, should h 
ipeciathf consulted about Acts of thus chaffoatm 
Provision, however, ia made in the Bill for th 
avoidance of delay in. case of grave emergency b 
giving the Gdvernor-Generai power U> assent t 
the Art without iescivhng it, though this of cours 
would not prevent subsequent disallowance b 
,His Majesty in Council " 

The italics ai e ours Tim above cxtnxt, make 
it cleat that the Secretary of State must cor 
suit Hie Parliamentary Committee about th 
assent or veto In view of the above recoir 
mend&tions, the interpretation now attcmpl 
ed „ to* be put on secs. C7B and 72E is quit 
untenable. Sir Valentine Clnrol m a Jette 
to the Tintcs 8,>vs that the doubling of th 
salt tax bv coifcifi cation cannot be defends 
on the giound of emergency. The Joint Con 
mittee contemplated that the Governor-Gent 
rnl should never exercise such powers exccj: 
in case of grave emergency. So the plea < 
the Governor-Genei nl for certification on th 
ground of emergency alfco fails. At prbser 
the sections above ‘referred to make the Gtr 
emors and Govern or-G enera 1 responsible 1 
Parliament in respect of these extraordinat 
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powers. While public opinion m India de- 
mands that the Provincial and Indian Exe- 
cutive Governments should be responsible to 
i he Legislatures in India, we cannot ftut de- 
precate this attempt on the part of the Gov- 
ernment of India not onlv to put back the 
hands of the clock of constitutional piogiess, 
hut also to avoid then responsibilitv to 
Parliament m Jtcsjiect of their mbitiaiy and 
autocratic powers 


THE PROPOSED BENGAL TENANCY 
ACT AMENDMENT BILL. 

(By Sayidur Rahman, Munsif ) 
{Conti meed from p. civ ) 

U* 

The effect of conferring tree lights of 
transfer on all from the raiyafc to the last of 
the under-rajyats cultivating the lands ?s likelv 
to lead to disastrous results and the cultivat- 
ing class will be ruined and go out of ex- 
istence, the lands are likely to accumulate m 
t he hands ot non-agricultural capitalists who 
will either idopt farming as a business em- 
ploying the cultivators on the lands as mere 
labourers or they vyll let it out^t exhorbitant 
lents which will make it impossible for the 
poverty-stricken cultivator??* to survive and to 
retain their holding for anv length of time on 
payment of the highest rents. It will then be 
beyond the power of any legislature after 1:1ns 
law of transfer has worked for a certafh num- 
ber of years to bring back to existence this 
very useful class of productive jjeople The 
question anseft for anxious consideration by alj 
those who have a stake m the country* bo- 
ther it will be good to’ prohibit or limit 
transferability of bolding, as bas been done 
m the case of backward classes See* Chap 
YTIA of the Bengal Tenancy Act. 

Stress is laid on the report of the Conftnittec 
on the wide-spread practice of tr&nsfej* 
adopted by the tenants in favour of legalising 
transfer by express law. But fhis is no ans- 
wer to the question whether transfer should 
be prohibited by legislation if expressly lega- 
lising transfer will accelerate and complete the 
ruin of the tenantry already begun by their 
own acts to which they were forced bv econo- 
mic distress. I propose that the Government 
should issue a commission to enquire into 
thisi fundamental 'and ifnfartant question, of 
transferability and its consequences, as the 
Committee does not appear to have devoted 


adequate attention to the ( unsequontvs that 

this legislation will lead to 

# bhc piuvision ot common agent fui rciviv- 
,n n Jiufkc and fee of tianrtei will be a great 
hardship to the majority <.t pett\ Uuuttords. 

R the teii mis can find out thou eo-blmnn 
landloids toi paving jo.nt hr all time, they 
can ‘‘inch find them out lor paving transitu 
h l e Tigs pavmont should bo left to" the 
P‘11 1 ios coiwmied The landlords nia\ 
gi\en uglils to icahse Icon m ease ot default 
just as aneais ot lent 

Y\ hen the landlord is dependent upon the 
pi educe imit toi the subsistence of himself 
and his household, it n not onlv “ inequit- 
able ” a- the icpoit conceded, hut, it will be 
nothing short of sheer injustice to allow such 
<i lent to be converted into money rent 
The matter should be set at lest by a clause 
that ‘ commutation shall be, refused when 
the lent m land is mainly required for the 
subsistence of the land foul and bis house 
hold and not for ti ade ” 

Tire persons disabled b\ age. sex, disease, 
accident or temporary absence, will not be ju 
a, position to sue for ejectment or get a fresh 
habuJujal within one year of the expiiv of 
the lease for a ter m not exceeding nine years, 
it their disability continues The pioposeJ 
sec !o of cl of the Bill should he amend- 
ed h\ allowing temporary leases till the 
cessation of their disability and not for nine 
veins onlv* and thev should be permitted to 
res< uc their lands within one vear after their 
disability ceases bv suits for ejectment. 

Secs 19 to 21 of the Bengal Tenancy Act 
regarding the settled laivats and acquisition of 
occupancy light, bv settled raivats should 
govern undcr-iaivats as I see no sufficient 
reason for pieferenre of under-raiyais to 
raivats iri the matte t , but as suggested before, 
the whole thing may be simplified by reserv- 
ing occu|>,iney right to the actual cultivators 
of tin* land and classifying as ient-ovpiveiH 
eveiv oiie # clsc except those who have occupancy 
right b\ ical occupation of land with all its 
attend,! i it privileges 

Tt is in the Jiiteiost of both landloid and 
tenant that tealisition and pavment of rent 
should bo as smoutli as possible and the 
Wmple-t and cheapest means should’ be de- 
vised to facilitate easy collection and payment 
of rent so that neither the landlord nor the 
tenant can create anv difficulty in th«eivay of 
each other Much of the litigation between 
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them is iluo <o waul of a machinery which 
will preclude cither of them tram harassing 
the other bv dilatoiy and expensive pin 
eeedings hi Courts The machinery should 
he simplified for the welfare of Iwth the 
elates 

The new mle of tender ol rent by postal 
money-order and tin* legal piesumption in 
iavoiir of the postal leceipt are welcome and 
will relieve the tenant of the difficulty of 
proving the tender In csting |>ostal peons. 
It is valuable also as tlie entries in the money- 
order form will i ('present tlie case of the 
tenant on the point of rate of rent and ap- 
propriation of payment as laid down m sec 
r>5 (I), Bengal Tenancy Act and other parti- 
culars. 

The new piouwj to the proposed sec. ">l 
makes the entues in the postal monoy-ordu 
inadmissible m eMdence ns admission on 
the part of the.landloid by loason of his ac- 
ceptance onlv of rent sent hv the postal 
money tender. Theie is greater reason on 
the ground of geneial ill it *rae\ of the tonantiv 
foi making the entiles made bv the landloid 
m the receipts granted to the tenants 
inadmissible m evidence as admission on the 
part of the tenant bv letison merely of his 
acceptance of the receipt Experience in Couit 
shows that often higher ia(es of rent 
aie enteied m ihe dahhila than aia realised, 
appropi rntion is made to haired pfimds and 
the dahhilas tilt'd bv the tenants are made use 
of to dispiove Ins case, on the ground that he 
accent*; them and udioa on them by their pio- 
(1 net ion 

The well-known Full lkmih case having 
laid down that the tender othqivwsc' validly 
mado “ must be kept good ” bv making a flesh 
offer after a suit is instituted foi lent defeats 
the effect of the postal monev -older, if the ten- 
ant fails to deposit the claim aftei the suit has 
boon instituted The improvident po#r ten- 
ant has not the money ready for deposit after 
suit as a rule md the plea of tender fails on 
a technical rule of law inspite of the wrongful 
Mjfnaal of the landlord to accept the postal 
t omittance Words should be added at the end 
of the proposed sec. fi4 (2) or m sec. 64A to 
guaid against the plea of tender failing 
bv reason of this Full Bench ruling. His want 
of food and clothing and dire poverty 
,f impossible for him to keep the amount of 
the reftfoed money -m tier ready for * the land- 
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lord whenever he chooses to institute suit i (J t 
tent. 

Ih*nt is ordinarily payable m four equal in- 
stalments a year The deposit in Coun 
four times a vea-r by means of applications and 
rahafatnamas m Court meant all the loss m 
time, money and energy which is not at all 
suitable for the illiterate and poor ten- 
ants. The cost of depositing a lent of Rs *> 
m four hsts will work out to a sum of Rs. 20 
apart from his trouble of attending the Coiut 
at a distance. Similarly drawmjg ou«t deposit- 
ed lent from Court by the landlord means loss 
of money, time and energy which is no less a 
.grievance to the landlord The landlord fin<b 
lelicf' from the prpposed see. 63 (1) as the 
Court vull send the deposit to the landlord bv 
postal monev-order. 

It if# all the moie necessary, nay, I thml 
imperative, that the pool tenant should he re- 
lieved of all his trouble and exjiense by benijj 
permitted to make the deposit m Court i>\ 
means of postal money-order in all the case' 
(a) , (h) t (c) and (d) undei sec. 61, Benga 
Tenancy Act 

It should € be remeiuheied here that sec 61 
has bcen t authontativel^ mterpieted by tlu 
decision rejiortod Cal 166 as not re 

qumng the (’curt to enter into any judicia 
enquiry m connection with the matter of tin 
dcfwx.it and the landlord is not : llowed in sue) 
a pioceodmg to laise objection as to tlie amoum 
or validity of the deposit The duty of the 
Court m this lespod is merely ministerial 
Another decision lepoited in 25 Cal. 289 <!is 
peases with the personal presence of tin 
tenant. r * < 

In this state of the law provision ought U 
bo ackled ir. yie Bill to enable the tenant t< 
make tl>* deposit under all the four ground." 
laid dbwn in els (a) to ( d ) in sec. 01 (t) bv 
postal monev-order The application for per 
f mission to deposit a« required by sec. 61 mav 
be allowed to be submitted to Court by post 
before the money-order form be revised and 
altered for the purpose. 

The proposed sec 87 A seems to be inequit- 
able as it awards the holding m its entirety ir 
the occupancy under-raivat in respect of a 
mere fraction or parcel of it. The under 
raiyat seems to Reserve no more than thf 
fraction or parcel he holds. 

(To he continued A f 
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he new Prime Minister and the lessons of 
his appointment. 

The api/oiutment ot Mr. Stanle> Baldwin as 
’rime Minister in tile place of Mr. £onar Law, 

; iiicci, is mil oi constitutional significance, 
in dot the Butish constitution, be it in Gre^t 
irituin or in the Dominions, the Prune M mis- 
er or the other Ministers are not elected by 
ho House of Commons 01 the House of Kepre- 
enintivos. They are appointed by \ho King 
,nd in the Colonies by the Governor represent- 
ng the Crown. Although it is the Crown 
,\hich appoints them under its discretionary 
towers, still the Crown takes even cars that 
lie discretion is exercised in a responsible 
uannor The system of # party government 
ielps the Crown in the proper exercise of that 
iscretion. When the members of the party 
omrnund a majority in the House, their ac- 
now 1 edged leader is sent for bv the Kin^ Y and 
* asked to form the mimstiv or the cabinet 
To then selects Ins colleagues * The Prime 
Minister or the cabinet has no constitutional 
r statutory existence. It is under Kirh$- 
aentary convention that the Chief Minister is 
ailed the Prime Minister and *10 .with his 
nimsterial colleagues are called the cabinet, 
’he ministry or the cabinet owe joint respon- 
lhilitv f<* the House .of Commons. They 
xercise their exocutivo functions in the name 
f the King for wiiich they are jointly and 
everally responsible to the House but the 
fing is in no way responsible. When the in- 
dividual minister forfeits thbVmfidence of his 
ollesernes, he may have to resign his office as 
Monts did. That does not affect the 
ministry. If the ministry forfeits eenfidence, 
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and the House pta#*# an adverse vote against 
the ministry or against any individual minister 
lor an> art, measure or proposal relating to 
finance, legislation, administration or policy , 
the nuntHiiy has to resign aud the King sum- 
mons the leader of the opposition to form a 
ministry. If he fails to form a new ministry 
or the ministry fails to command the confidence 
of the House, the King orders a dissolution, a 
general election follows and thereafter a now 
minis! r\ is formed in tlie wane ’wav as stated 
before. 


Th» he fundamental considerations make in- 
telligible tiie procedure that has! been 
followed by Ills Majesty the King iu 

selecting the new Prune Minister. Gn # 
Mr Bonar Law tendermg hw resignation, 
the King a sc* *r tinned tho views of the leading 
members oi the party that the Ex-Premier led. 
Lord Curzon, the Foreign Minister, held the 
most responsible position m the party next 
to tho Prune Minister and in fact he was 
acting for the Prime Minister But as the 
other influential members of his party did not 
want a peer, who is a member of tho House of 
‘Lords and not of the Commons, to be the 
Prime Minister, His Majesty summoned Mr. 
Stanley Baldwin, the Chancellor of tho Ex- 
chequer, according to tho wishes of his collea- 
gues, to be the Chief Minister. Lord Beacons 
field, Lord Salisbury and Lord Kosebery were 
Prime Ministers though thev were peers and 
* daember* of the House of Lords. So the selec- 
tion of Mr Baldwin in preference to Lord 
Curzon in fl ie present instance would seem to 
give rise to a new* convention that tho Prime 
Minister should from now be m every oaae a 
morn!>er of the House of Commons. 


Since the responsibility of the ministry h 
Joint-, the King asks the Prim# Miftfatar , "to 
choose his colleagues in the cabteetv It 
be that some of the existing m«mt>tra w the 
cabinet mav not be willing to serve wder ifia* 
leadership of the new Chief or may differ fmttf 
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him on borne crucial question of policy with 
regard to franco, Germany, Turkey, .Russia, 
or colonial oi domestic politics. In such cases, 
the neu Premier will ho unable to discharge 
Jus joint responsibility v»ifh such colleagues to 
.Parliament. Thmdoic on the selection oi «i 
new Pi ime Mmiht^i b\ tiie lung, the othei 
miiiistus also tendei their resignation 
and the King asks I he Prune Minister 
to form lus own eahmet The other mimsteis 
are appointed bv the lung on nomination b\ 
the Prune Mimstei The King’s jxnvet m 
law to accept or reject the nominations ofjdie 
Prime Minister is absolute Put in practice, 
it is hard l \ pussihle ini the King to overrule 
the Prime Minister's choice, if thev should 
seriously cl iff o i For instance, Queen Victoria 

objected to appoint the late Mi Labouehcio, 
as a minister of Mr Gladstone's Government, 
but Mr Gladstone insisted that lie could not 
form a cabinet ‘without him and the Queen had 
to give in It is bv such indirect methods 
that the executive m England have been made 
responsible to Parliament and particularly 
to the House of ( ’ominous If the members ut 
the Local and Impel nil Legislatures here could, 
•bv promoting unity amongst themselves, form 
parties and bung about dLrdloeks and dissulu 
tions, whenever the executive sought to take 
advantage oi their disci etionarv or autoculu* 
powers, they v\ould before long be able lo 
make them responsible to the legislatures 


Resignation of Ministers, 

The resignation of Mi Cluntamom, Minister 
of Education and Industries IL P , hasiaisod* 
a question of considerable importance. The 
facts leading up to the resignation are as tol- 
lows — The Vice-Chancellor of the Pmveisitv 
of Allahabad, Sir ( laude de la Fosse, instituted 
criminal proceedings against certain gentle- 
men without having obtained the necessary 
sanction from the Government. To Jtlus Mf f 
Cluntamom took exception and submitted 10 
the Governor that an explanation should be 
called for fiom the Vice-Chancellor for 
not observing the rules for the conduct 
of public servants. The Governor thought 
that there was no necessity for calling 
for an explanation from tire Vice-Chan- 
eellor and thereupon Mr. Ohmtamoni resign, 
ed. Tf is not for ns to enter into the merits 
*<■ u-this unfortunate controversy m to whether, 
the net^a,mplc; "the Vice-Chancellor was justi- 
# instituting criminal proceedings or 


whether the Governor was right in hn> view 
that the rule did not strictly apply and so on, 
the <jnlv question, for oiu consideration, being 
whether the Governor was right in acting 
against the advice of his Minister in this case 
It, under the Reforms, Education is a train,- 
Jcncd subject, and if Sir (’laude de la Fosse, 
whose sei vices had been lant to the University 
bv the Government, is a public servant, then 
no amount of sophistry can explain the action 
of tiro Governor as anything but improper and 
unconstitutional doubt, the' Governor, 

under Ins Instrument of Instructions, may 
oven ide the advice of his Minister and act on 
his own responsibility, but no one will seriously 
contend that the facts of the present cast* 
called foi the exeicise of any such power In 
the circumstances, Mr Chmtamonj bad no 
other- alternative left to him but to resign, and 
wo congratulate him on the independence he 
lias shown in so doing 

Barristers’ Fees, 

Apropos the increase in the scale of fe^s 
charged by member of the Bar, the following 
extract irom the Jaiw JourvaJ will be of in 
t crest to om* readers — # 

Moie flian on^syeakei at the jubilee meet- 
ing ol the Bamsteis’ Benevolent Association, 
m commenting upon the small amounts which 
SQine of the big “ leaders ’ contribute to it> 
funds* alluded to the unpiecedentedlv large 
incomes now made 1>\ some of the busiest 
mcmbeis of the IV 1 Mr .Justice Hoi ridge 
declaied, indeed, that "the -great leaders of 
the Bar are leeetvmg ices that not long ago 
would have been .regarded as* fabulous ” \ <»t 

it would not be accurate to a equine that fee" 
laigy enough to be regarded as "fabulous’’ 
were quite unknown in othei days Serjeanl 
Balkintino received a fee of 10,000 guinea* 
for geirtg to India in 1875 to defend tlu 
tiaekwar of Ba-roda on a charge of attempting 
to poison the Butish Resident of his District 
Lord Brampton having refused to accept th< 
brief with a fee twice as large. Why he re 
fused this offer of a large fortune for a singk 
ease Lord Brampton explains in his “IF 
miniseenees " — 

The Tichborne case was a great professions 
loss while it lasted ; for the greater part of tw< 
years I could do Little else ; but no sooner was 1 
finished than 1 1 vfras once more in the M 
run of work, Ojue brief was delivered with a F* 
marked twenty thousand guineas^ which I (}e 
clined. Jfc t would not in any way have answer 
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j,iy purpose accept it. I was asked, however, 
to marno my own fee, with* the assurance tnat, 
whatever i named, it would be forthcoming i 
said t would considers lee of hfty thousand 
guineas, and 1 did so, but unsolved not to accept 
tiie buef on any terms* as it involved my* going 
to India, and 1 felt it Would Inot be wise to do 
so 

Lord Brampton's refusal of a buef marked 
50 ,0b 0 guineas is not the only ewdenee ol the 
high tees that were sometimes obtained m lua 
flourishing days at the Bar "Lloyd,” he 
writes iri lus " Reminiscences ” td his chief 
atlvets’iiv* in compensation cases, “ must have 
made 21 1,000/ a year v\ ith the gi eaUut ease ’* 
Though he ostentatiously abstains Irom giving 
any exact Tig in os, he does not conceal the 
pleasing fact that hi* own piohssional income 
was even huger ” No Expectation of mine,” 
he adds, ”e\et came up to its amount, an<J 
even now, when l look back, it seems abso- 
lutely fabulous ” Moie tlum eighty* \ears 
ago, in a voiv difbuent field ol litigation, a fee 
of several thousand guineas was not unknown. 
Lord Truro received a. lee of 1,000 guineas lor 
arguing the famous case of Small v Atttrood 
m the House of Loids m IRW, when, of 
course, tlie purchasing powei ol the guinea 
was much gieatei it is to-ijav Ongmallv, 
the fee matked was 0,000 gus , but, the ttri- 
]eant s clerk— Loid Tru*o‘«was Seijeanl Tmro 
m those halcyon da\s- moisted, with eliatue- 
teristie zeal, upon enothei thousand But the 
average fee of the busy leadei ba^, bcvontl all 
doubt, become much laigei in lrcont Year 
and w cabin litigants- whose own incomes 
have, pei haps, giown in the piopoition — 

show r no nullsjxjsition to pav the " fabulous ’* 
sums which # ” fashionable ” leaden; gm*now 
comm a ml toi theii .services 


THE PROPOSED BENGAL TENANCY 
ACT AMENDMENT BILL * 

(Bv Mr. Saviour IUhmvx, MunsifO . . 

(Cotitnmed I rum f> tevin 1 

nr 

The Civil Points should la* empowered to 
deal with eases m which the landlords do not 
grant dahhUas for payment of rent and im- 
pose penalty summarily Institution of suits 
permitted for double the value of rent paid 
bv the tenant on account of landlord’s omis- 
sion to grant him dakhlta or account for any 
year has failed to give nnv relief to the ten- 
ant, T*q recover as penalty double thtf 


dil 

.amount of the rent paid, for which no receipt 
oi account was given, cannot fwissibly suit the 
average tenant as lie would have to spend 
much moie than he could iccovcx Thisi is 
a needless provision multiplying suits betweeu 
landlords and tenants, therebv deleatufe the 
very object of the prousion wlncli is to re- 
lie\e the tenant 'The Unants are too poor 
to afield this luxury of litigation and have 
wisely asoided resort to the sections intended 
for then benefit Sec 5b (i) and (2) oi the 
Bengal Ten;m< y J \ct should be expunged. 

DnUulas' being \aluable documents' to the 
tenants, it should be made obligatory nti the 
landloid to use counteitod l>ooks of dakhtla ft 
on durable paper Experience in Court 
shown that a tenant’s caw* suilois for the 
dalihiUt s having been granted on thin pajior 
whidi scan civ stands handling. They wear 
awa\ and get torn from jougli handling by the 
ignonmt tenants and the latter suffer for the 
biiseiable condition of these* valuable docu- 
ments ol t heirs Set T)* (2) should bo 
changed and the Local Government autho- 
l jsed to sell the public fonns of receipts? with 
comdeihnls on strong papers, and their use of 
these forms should be made compulsory. 

The chapter on distraint has been omitted 
altogether bv the, Bill, ft is rarely availed # of 
and pi adieu llv st. nds melees But it is a 
matloi tor serious consideration whether it 
uMild not be so regulated as to \icld mor* 
citislactoi v results to both landlords and ten* 
ants Arreais of lent sue the prolific cause 
f oi winch the tenautiv have olteii to lose 
thou holdings Kents i cumin unpaid for 
vanoiK reasons,— bad season, pom yield and 
improvident habits of the ruivnta and his* 
poverty, -for which leason they spend their 
whole yield without paying off the "first 
charge” on the kind, viz , the rent Tn this 
tlie tenant deserves to he pitied, for his dire 
penun and lus want of education makes him 
thriftless and he has no foresight to put him 
on hB guard against eventual sale of his hold- 
ing foi arrears 

The landloid has also so nmnv difficulties 
and delays to encounter to realise rent by 
means of rent suits and execution proceedings 
that he might take it ns* a great boon if Some 
sboif and summary menus of realisation of 
rent were devised in Ids favour. For 'a renf suit 
the landlord has to find out and summon all 
his co-sharers and all the co- sharer tenants 
whose number in many case** is excessive with 
the consequent increase in expense alfct trouble. 
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For the tenant a rent decree end execution 
proceeding relating thereto are often the 
mean# by which he frequently loses his hold- 
ing. The co-sharer tenants in possession de- 
fault and the burden proves unbearable for 
one of them. Not unoften and naturally 
some of them have to adopt unfair means, e.g., 
by colluding with the gortuiHhu to get nd of 
the other co-s barer*. by means of a fraudulent 
rout 'sale, for to pay the whole claim onoHeli 
and to realise from the othei oo-shareis by 
contribution suits is bv no means p.u easy pio- 
oese The prepaid sec 1 40 \ and the now 
hoc 148 A do not seem to afford sitisfactorv 
solution of the difficult]# « in the rases of the 
eo-wharer landlord and cos hater tenants. 

T would propose that utilisation of up to 
two years* amvira of rent b> distiaint of crop** 
standing on the land l>e made obligatory on 
the landlord before he can have liberty to pro- 
rul'd to suit and* sell the holding for arrears of. 
four years If the distraint proceeding proves 
infructuous, and the lands of the holding iail 
to satisfy the arrears, either wholly or m part , 
the landlord mav then sue m the ordinary way. 
This I think will pro\e a blessing to the tenant 
whose improvidence makes him Uv-e his ten- 
ancy by accumulation oi arrears for four years 
to a heavy sum * 

In the Bill the occupancy right conferred 
on tmder-nuyat la more shadow than sub- 
stance 

The right of transfer of occupancy #ght lead- 
to the following consequences - — The occupancy 
holding of a raayat w sold h\ A to B. B 
may either hold it in khas cultivation or let 
out to a tenant C. B mav cultivate it by himself 
or members of his family or by hired servants 
If he cultivates by himself or bv members of 
hm family the interest, of the agriculture is 
well-served, but in how many cases will the 
driver of the plough have money to buv the 
land!? In mo4t calse^ the purcha&e will by 
one of the middle classes, the money -lesder, 
the landlord and others who are not agricul- 
turists bv& try tfo appropriate most *crf the 
fruits of agricultural labour. If the middle 
class man cultivates bv hired servants, he will 
have to invest monev in agriculture and his 
i interest' mridt be keen in it a?* a matter^ of 
business. The cause of agriculture may inv 
nrovo in his hands although large accumula- 
tion of lands in the hands of the middle classes 
who adopt cultivation as business wit) reduce 
large rmfW^ers of drivers of the pkmgh to the 


position of hired servants. To that extent 
the real tillers of the soil will have no interest 
in the land. In case the middle class man 
does uofc adopt agriculture and does not find 
it profitable Lo cultivate by hired servants as 
a business investment he will sub-let to an- 
other at the highest possible money-rent. No 
one will let out m bhag or rent-m-kind as that 
will bo attended with the rtsk of the rent-m- 
kmd being reduced by commutation to an 
amount of rent which mav be ie-3 than the 
highest money lent at which he wilj bo able 
to let it out He will piefor the certainty of 
imposing his own term of money rent without 
undergoing the risk and worry of « commuta- 
tion bv means of the complicated law udmims- 
U red bs "Revenue Officers. The sub-lessee 
ha* tiansfeiahle occupancy light and may 
either sell or sub-let to anothei under the pie- 
fceut Bill and this pioce«s may continue aud 
there may be various intermedia te poisons 
above the one who actually cultivates 

Tho lease of an occupancy holding whether 
bv raivat or under-raiyat is a recognised mode 
of transfer but the Bill expi essly creates no 
right in the landlord to recover mutation foes 
when the holding is let out The practice 
mav grow' of sub-letting at a high premium 
with immunity m respect of ptvmcnfc of land- 
lord's fee The occupancy light of an under- 
raryat is not a protected interest under cl (d) 
of h oft 160 and his holding is mode an encum- 
brance which is liable to he annulled under 
sec 159 The meaning of “ encumbrance ” in 
we. 161 ( a ) is left intact He will onlv have 
the light to prevent the sale bv phying money 
into ‘Court before the Bale, aa a person having 
in the holding immediately, above lum any in- 
terest *' voidable on the sale/' But he will have 
no right to pay money into Court after sale as 
si^c 174 is limited to the pidgment-debtor onlv. 

Tf seems thus clear that when a raivati 
holding sold in execution of a rp"t d xr ee, the 
under-raiyat, immediately under the laivat, can 
hv paving money before thn sale save himself, 
but the under-iaivats boIow T the first under- 
raivat will have no means of saving their in- 
terest, although thev acquired it at the cost 
of proving good price, landlord’s fee and hv 
a registered rnstmmpnt. The result vrill be 
that vvhen this Bill becomes law, on the raivat 
or under-raivat defaulting in the ^vrue^f of 
rent, the rent sale will 1 destrnv all 
holdings below the immediate under-rnivat 
who may coHusivelv refrain from exercising his 
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rights to prevent the sale by paying money 
nto Court or may be unable t-o do so not having 
noney to pay. 

The occupancy right of all under-raiyats ac- 
juired at so much cost of money and energy 
ihouid be well-secured against the devastating 
ifiect of rent sales by necessary amendments 
n the definition .of encumbiance and giving 
11 nnder-raiyata the right to prevent the 
ale and to set aside the sale by de- 
biting money m Court under bee. 170 
S) and -sec. 174 (1) and allowing them 
ight to recoup themselves under sec 171 
The proposal seems to me quite workable m 
>ractioe am? sliould bt* given effect to by ncccs- 
a-rv amendments of secs .161 (a> f 17U (d), 171 
nd 171 

All objections on the part of the landlord* 
an be met by the answer that the rent «ale is 
nly a means to realisation of rent, and should 
iot be open to abuse by making it a means* of 
estroymg legally acquired rights of undei- 
aiyats. Tho hu,dloid ought to be satisfied 
7 hen his decretal amount comes to him. 
.'kivolous petitions for setting aside sides of 
oldmg should be checked b> requiring the 
pplicant to depos t the amount th?n due und/r 
fie decree well compensation to tin* aiiction- 
urcha t er as a condition precedent before the 
pphcation can be admitted, on the analogy 
f sec 153 \ This will very much facilitate 
peedy realisation of rent without injuring 
nv one The compensation of 25 per cent 
ill be a gain to the aucfion-purchaser and 
eterrent to the tenant and thus discourage 
uvolous applications to set aside the sale Be 
iie tenant and unprofitable opposition to loud 
dc applications by the? purchaser and others 
No change has been effected in sec. .182 
nd the law giving tenancy right to those who 
ulfivate for a share of the produce can • be 
ii'fdlv evaded through this section Pattas 
nd labul'yat? will he created bv which 10 
ighas of land wall be given to a cultivator for 
is services for cultivating land for the 
hole vear The cultivator will acquire no 
-ht m the> 10 highns given as he would hold 
m lieu of his service Tor cultivating other 
nds 

S°c 140 should he changed *o that thp ones- 
on of rirr^t fhp rent mnv he comnletclv 
n d finppv n^iudicVed *■*<? Jnittvern the rival 
aiir»an + s to the rent. The c^se-Pw cm the 
^nt show« tfhat, the decision undef this sec* 
011 only determines the claim to tfye amount 


m deposit and is of no avail beyond it, Tho 
tenant iias to repeat tlie process* oi pleading 
ai*i veposUing m rent suits any number oi: 
timea and the rival claimant# ojcIi tune will 
fight over tlio Ueposit without any finality. 
Rent ih a lecumng claim aiimim four 
times every year I’iie dcsirabdly, nay, the 
mrossitv oi finailv closing ail questions arising 
in lent suns, even h\ adding mc^iry parlies 
by tlie Couit of its own motion according to 
the cuciiinwtunccs, should engage the anxious 
consideration of the Regi datum as the solu- 
tion ni such questions once aiNing in the pre- 
sence of nil concerned will give icni and peace 
to all and is bound to piovent and ivnuee htl* 
gation m intuit* ioi learning miioth* Tho 
contl ict ot case-laws cjii the question of res 
judicata in lent suits should he simplified and 
cod i fit d m tho pitscut full. 

. 1 he supeifiaal wav oi dealing with a rent 
suit bv uns^wning Oiiiy tlio staaAspod ques- 
tion of the lclatioilship of landlord and tenant 
between tho puities leads to melees multipli- 
city cf piuceedings, c q , A sues B for rent, 
B pleads that he holds under (J, li tho deci- 
sion is m favour of A, C does not go to a titles 
«>uit against A, as Biamt II ‘s poMtiOii in a Civil 
Bourt is most onaou^ out mkh B for lent 
of the samo holding and relies on B’s admis- 
sion in the written statement of the suit hy A 
and all tlie motouals, diikhdas and evidence 
which he then produced in support of his 
pleading in favour of C. 0 may succeed and 
often succeeds with the scandalous result of 
^one holding being subjected to two rent 
•decrees of A and C The tenant ‘Binds out- 
wuttod and ruined bv so much harassment and 
expense, 

The solution apyiears to me easy, m., by 
abiding C in the 1st amt bv A and answering 
the question of the right to rent as between 
(. once fur all in the mtorept of all con- 
Vomod, having it open to *he losing narty to 
have the matter i considered m a title suit 
at his opBori 

The (hsmisp'd of rc r d y?dt, f 0 r wfKul de. 
fault of Ph'intiff does rot bar a fresh smt f,> r 
rent of a Hibseonert period nBhou^h the noor 
tenant is dragged into Court for several months 
and incurs all the ex rv^ses of tfetfinff 
together his endure a.nd eating wi f n^«wteg 
prove his w*' Tbia should be remedied in 
the present Bill* 

The permission to institute a fresh ‘suit is , 
also freely granted by the Courts under the 
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rather unceitain and elastic law of tiro Liv'd 
Procedure Code and flus> Bill should enjom 
upon the Court the necessity* of recording ux- 
piei?sly its finding that the suit will really Jail 
in its entirety by reason only ot some defect 
in lorm. The provisions are often abused by 
the landloids Legal costs gi anted to the win- 
ning’ party lall \erv slioit. ol i clamping lain 
the loss he actually suffers and m the unequal 
fight between landlord and tenant, the co^ 
should represent the actual loss as tai as pos- 
sible to prevent the law Points from being 
made a means of oppiession 

Questions as to the land and the area ot a 
jama in a rent- suit are often neglected as un- 
necessary tor the deter rmnat ion ot the liabi- 
lity for rent mspito of the tenant’s express 
pleadings But the land and area as describ- 
ed in the plaint with all their defects are ad- 
vertised fu sale* in execution of lent decrees 
to the injury of the tenant and involving the 
auction -purchaser m a litigation, criminal i nd 
civil, with the out-gomg tenant and tire land- 
lord' The decision, of the question of land and 
area should be compulsory when raised by the 
•tenant and the question should be left open 
only in cases when the decree will not be exe- 
cuted bv selling the holding and this should 
be secured by an express oidei m the judgment 
that the doeioe shall not be executed as lent 
decree bv selling the holding. 

The provision bv which a !th fchare ot the 
tenants' interns! will represent the entnc ten- 
ancy for the purpose of the lent decree seems 
most objectionable. The injustice to t tie ^ 
omitted co-sharers mav be molded bv altering 1 
the proviso to the proposed sec 14GA in lavom 
of the omitted co-sharers and by making the 
latter pay proportionate shares of the decne 
with compensations to the auction-put cluo-i *r 
and thereby redeem their shares 

The co-sharer tenants should b >» given hbeitv 
under the proposed sec 140B (%) not onlv ;‘o • 
prevent the sale bv a deposit but also to set aside 
a sale like a judgment-debtor undef sec 171 of 
the present Act Neoossatv amendments 
should therefore be made in sec 14fiB IS) 
These proposals of mine arc m accordance 
with the pnncmle that lent sales should wot 
be permitted to uoik greater h^voc upon the 
Voiding than is v^asmiahlv necessary for fhfr 
satisfaction of landlord’s dues 
{Concluded.) ’ 


LONDON NOTES. * 

(JPBOM OUR CORRESPONDENT.) 

Two Boards have continued to sit and hear 
Indian appeals during the past week The 
one presided over by Viscount IIaldaxe has 
been engaged ( April 19th to 24th) m hearing 
arguments m Puthbai \ ( * a madia , an appeal 

fiom Bombay. The appeftl concerned the 
construction of the Will of the late Nowraji 
Jelmrgir Gamadm, a well-known and- wealthy 
1*111 si citizen ol Bombay. In disposing ot his 
property the testator endeavoured to limit the 
enjoyment of it by unborn persons and the 
Bombay Courts have declared the«majoiity ot 
the limitations invalid The executors Ap- 
pellants contend tfiat the construction of 
•these limitations does not at piescnt atise, and 
that if # it docs, they are valid. The Board are 
consider mg their judgment The Appellants 
were represented by Mens is Upjohn , K. 0. 
and K. B Bathes. 

Sir John Simon, K C and Mr J 0 Wood 
and Messts DeGruyther , K C and Domjlas 
McNati represented various Respondents. 


The oth(A‘ Board presided over bv Lord 
Buckmasymr have heard the lollovvmg ap- 
peals — 

In Mussammat Jotti v Ban wan Lai (Pun- 
J.ijr), tho suit was instituted by the Appellant 
against her late husband’s luothei and nephews 
tor a share in the business earned on by her 
husha: d and his t\\Y> brotheis rfter the former 
had separated tiom the letter She alleged 
that on her husband’s death sire had been ad- 
mitted into the business as a* partnei and she 
now ptaved for dissolution ot the partnership. 
The trial Court found the tacts in tho Appel- 
lant s favoiw but dismissed the suit on the 
ground of limitation. The High Court affirm- 
ed thtf decree of the trial Court, but on differ- 
ofit grounds Judgment was reserved 

Messrs 1^ DcGnujtha , K. C and B Dub( 
for tlie Appellant. 

V i I Majid for the Respondents, 


Baja Bahadur Raja Btij Natain Bat v 
ManqJa Prasad, an appeal from Allahabad 
was heard on April 19th and 20th. The ap 
peal was argued e.r parte hv Messrs. DeGruy 
thcr, K. C and*/J. Dube and raised the oiieF 
Ron as to the validity of a mortgage of join 
family property, and the meaning of the terr 
‘ antecedent debt,'* The, Appellants err 

114 



VOL XXVII.] 


THE CALCUTTA WEEKLY' KOTES. 


cxv 


deavour to distinguish the decisions oi tlio 
Privy Conned in Chet Bam v. Ham Singh (27 
C W N 15U) and Sahu Ham v. Bh up Singh 
(21 C W. N. 698) 

After heaim^ a verv full aigument their 
Lordships decided that the point raised was 
of sufficient.’ impoit a nee to merit i e-argumcnl 
bclore a full Board at an emlv date. 


Balgubind v Bahai Prasad (Ondh) was heaid 
on the 20th April The question at issue \va > 
whether or not tlieie existed a family custom 
of excluding daughters and then elnldien from 
inheritaneb Judgment was icserved 

Messrs DeGrnyther , h\ C and /» Dube 
for the Appellant. 

Messrs Ken worthy Brown and Ilgam fen 
the Respondents 


Raja Md Mumtaz Ah Khan \ Mohan Sing 
(Lucknow) was heard on Apnl 2Ji d The,->c 
tvere consolidated appeals from decrees in suits 
instituted by the Respondents for a decima- 
tion that they held undei propnetarv lights 
In the lands \n suit and weie Aot simple ten- 
ants as alleged by the Appellant * Judgment 
Avas u served 

Messrs DcGruijiher , K (' and Parihh t a 
parte 


Sir Baja BammaMcrurn Nuganna Naidu v 
Havi Vcnhajappaya (Madias) was heard on 
Apnl 2Uh This appeal washeaid ex parte, 
Messrs Dunw, K C and Narasimhifm ap- 
pearing for the Appellants The disputes re- 
lated to lent between zaimndais and tenants 
There me also questions of jnnediction and 
res judicata Judgment was reserved 4 


Judgment has been delivery! (24th April) 
in Surapati Hoy v Ham Narayan Mukherv 
(Bengrl) and Seth Kanluja Lai v. National 
Bank of India (Punjab) 

In each case the appeal was allowed 

26-4-1923 O. D M. 

• # 


Tim L*w op ( i awing a xo Wauehing, Civil 
ajid Chimin al By S, (L V clinker, B.A . , 
LL B Banistcr-ut-Law, Ard Edition , Bom 
bay Printed at the Advocate of India Press, 
1022 

This is a handy and attractively got up 
volume m which the author has attempted to 
’ pieseiit t he whole oi the law ot gambling and 
wajgeung applicable m British India and 
Bui ina \\ hat is called the criminal law of 
gambfong is mostly embodied uY statutes of 
local application Stalling with tho Bom- 
bay Prevention of Gambling Act, all statutory 
enactments bearing on gambling me taken up 
one alter anothri and annotated, The mate- 
rial fur the comment Jiy is found m judicial 
decisions, Indian and English. It is con- 
ciselx worded and intormmg and ought 
to jno\e helplul to pi act it i< mens and judges. 
The end law of wagering contracts is 
dealt with m two chapters, the first of which 
takes up foi discussion the common and 
statute law of England arul Indian enact* 
nienls seriatim, whilst the second chapter 
classifies and ananges tho English and Indian 
case-law The l;d>lo of cases and the subject!* 
index aie both carefully pieparod 

Tin Hindi Conn By H . S. dour, M.A., 
J) fjiU ,7) C L , LL I). Second Edition. 
(Hnnv'd and enlarged) Nagpur. Central Book 
Depot 1 92 J 

Pi (lour is nothing it he is not encyclo- 
pedic and the present treatise is even more 
*o than pi ev ions pioducts of his unexampled 
industry and painstaking research. Like 
Ins other books, the Hindu Code will be chiefly 
valued ns a book of reference, for different 
views aie entertained as to the intrinsic value 
of In* “ codification /' His point of view is 
essentially unorthodox, and it is the bulk 
rathei than the contents of his commen- 
taries which, we suspect, has been responsible 
for the immunity from adverse criticism al 
the hands of the orthodox school, he 
has so far enjoyed. Tt would, to our mind 
have been regrettable, if tho first serioui 
attempt at codifying Hindu law and justifyinj 
such attempt by reasons had come from thw 
school Dr' Hour lias indeed had^jir fulles 
svmpsthy in the tank he has undertaken 

115 



cm 


THE CALCUTTA WEJtfOtf NOTES. 


[Vox*. KKVU. 


though we do not agree that Hindu law was 
in a chaotic condition until Dr, Gour came 
and brought order into it. Mayne, Trovelyan 
and Golap Chandra Sircar’s services m syste- 
matising Hindu law have by no means been 
superseded and their treatises continue to 
occupy exactly the place which they did 
before Dr. Gour’s book made its appearance. 
The very volume of Dr. Gour’s commentaries 
makes them difficult of handling for ordinary 
purposes. There is no doubt, however, that 
the profession have already come to regard 
“the Hindu Code” as indispensable as a 
woik of reference. What effect it will have 
or whether it will have any calculable in- 
fluence in giving Hindu law in any of its 
departments a new turn has yet to be seen. 

The Indian High Court Reports. Being 
a reprint of all the cases of the Privy Council 
on appeals from India and all the High Com Is 
in India from the year 1900 Calcutta, Vo) 

I (1901-1902) ; I. L R. 28 and 29 Calcutta 
Published by B. Cambray d Co. Law Pub - 
Ushers and Book-sellers 9, Hastmqs Street , 
Calcutta , 1923. 

• Messrs. Cambray & Co. have been permit- 
ted by the Government of India to brinjg out 
cheaper reprints of the Law Reports from the 
point at which they wero left bv two enter- 
prising Madras firms of printers who had 
obtained similar permission with regard to 
the earlier volurnos. This is the fifst volumo 
and is priced Rs. 8. The get up of the 
volume is excellent and the purchaser of 
these reprints will certainly got good value for 
their money. Besides a combined table of 
cases and subject index for both the volumes 
of the Law Reports reprinted in this volume, 
there is appended an index of cases in which 
the t decisions reprinted have been judicially 
considered — a feature which we hope will be 
maintained in subsequent issues. 


The Yearly Digest of Indian an$ Select 
English Cashs, reported during the year 
1922. By R . Narayanaswami Iyer, B.A , 
B.L . , Valil , Hiqh Court , Madras. Printed at 
the Madras Law Journal Press , My la pore, 
Madras, 

The profession is familiar with Mr, R, 
Naravauaswami 1 Tyor’s annuelfe. The cases 
ip this issue are arranged under suitable 
headings There are the usual tables of cases 
digested and of cases judicially noticed. 


Of €**£0/ 
CALCUTTA HIGH COURT* 

fUoent deoUioafl not jrot reported 
The Important ea*«* to b* fully reported hereafter.) 

Civil Revisional Jurisdiction. ‘Before Mr, 
Justice Panton. Civii, Pule No 127 os 
1923. PALA KRISHNA PAL v. PYARI 
SANTOSH PAL. Heard 20th March 
1923 Judgment 27th March 1923 

Power of nazir to accept bid at Execution 
sale, whether subject to confirmation by the 
Court Power of Couit to adjourn salp after bid 
is -acecptcd by nazir. 

The Petitioner in this ease was the decree- 
holder, who was permitted by the executing 
Court, to bid at the execution sale. His bid 
being highest, it was accepted by the nazir 
who conducted the sale, and the propet ty was 
knocked down to him. Subsequently to that 
the judgmont-debtor made an appl.cation for 
adjournment of the sale on the ground that, he 
had no knowledge of the date of sale This 
application was granted and the Subordinate 
Judge passed orders that tjae bid accepted bv 
the nazir should be refused, and the sal * would 
stand adjourned fo; oc.e month Against this 
order, Die decree-holder obtained tins rule • 

Held That the officer conduction- fi 1<? 8a j e 
has' inherent authority fo accept the bid and 
knock down the property, and that the 
order of the Court refusing to recognise the 
bkl and postponing the sale was without 
jprisd’etion. 

I"Tj R. 16 Cal 33, referred to. 

Babu Bijon Kumar Mukerji for the Peti- 
tioner. 

None appeared for the Opposite Party 
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The Chief Presidency Magistrateship oi 
Calcutta. 

^Ji Dawes Sw inline, (lie < 'liiet 1 icanlncy 
Magi stride <>J Calcutta, -< tn.nl horn tin* ietul. 
on the Hist <>1 Ma\ last \ membei ol the In 
t | ,an Cml Semce l.«>.n \ssam Ms been ap- 
pointed ... Ins Plane Hi; mat be .# x e. v cav>- 
, t |,U> otheer and lie. may xeiy woilhly ml “ l 
oiitce but if wo cannot aeeo.d appiuxut to ho 

win'. “ m<, ZX„ “ 

Je have nothing to sav against him l>-< 
sonalh The ottn e of the Ci.iei liexidouy 
M agist i ate has lot long bi*n Idled bv metnb.m 
ot the Hat and. we see no leason win the 
eminent of Bengal should not have got a mem . 
he. ol the Calcutta Ha, i to ftll the ottu ( 1 
onlv easuallv that thenfhce has been hit. '* '• ' 
1,„' , U nka ot the Indian Civil hem,- -1 
K nesford was the last m .Han .meumbiMt n 
that"oftiee It ,s well-known that he was not a 
success Dunns’ the anti-pHtt it ion and M. t" l ' 

movement m Bengal he senten.ed M-me x«««i « 
men ot - expectable paten age to 1„ w 
to. -ome botish political pianks 1 ub a, 
whippiug m tb.s count) v is icgai.led b\ s- 
pcctahle people as a worse indignity than un- 
p, isonment This mdfscrct.on or. ,, chaps 
waht of familial it V with the sentiments and 
sensibilities of the people ol this count n , on 
the part of the magistrate, piacliealtv gax*‘ 
|„,th to the anai chical moyment amongst the 
voting men in Bengal It took unite a decade 
for the fewnenl and the nmest that followed 
in its tiain to subside 


It is not mi i • 1> m i he mti test ot the legal 
pioJi -s|.in that We sa\ that the Presidency 
M, g . h lie be be the Clitel ol not , should 
alwa\s He it i-i inled liom amongst the 
Hirliifn ‘1 s <i{ |lif lr^.il piolt'Ssioll |)1 tiC'Uhl UfJ, HI 
( ’ ,i 1 r nM , ot ilk m^^hl*ouili(vxl W t 1 do not hi*' 
m\ ic i'-oii w In Mi l\< ate, w ho is regatded us 
an eiriiH nth 1. u Magi-Uiate, should not haw 
Ueen pmmotctl lo t, kc the 'place ol Ml 
SwimIioi \ mcnlii i ot lh,v Civil Sotviee >x 
alwa\s tic ili,' look out loi bettc piospeets m 
hih.aieii and < an novel icnam satisfied with 
a | ’i, -a, loin v M agistiatcship He senes the 
pm pus, t.t a stop gap oi is onlv a temporary m- 
cuuibi 111 in ibis office The position, howevei 
n out ol gicit lesponsibiht v and it, should 
nc\ei be tilled hv .ftn buds ol passage. 

lu I , undoii the MetrojKildan Magistrates are 
all eminent men They occupy a high position 
in socatv and command gtcat icxjieet. They am 
not onlv guaidians ol peace hut nie eminently 
pidicial m then tcnipri ament and ate in fact the 
liest 1 1 lends of the pool and citing people In 
this tint , it v in India and the second citv in 
the r.inpne we should nuiely emulate the 
example of laindon and should take eveiy Wire, 
to sdcii not nice law vets Imt men of eharadei 
and piomise to the position ot "Presidency 
Magi-riates To the citizens ot ( alenlta the 
nnine of Mar-den and Pcaison ate even to this 
*dirv hmsehnld words 


Tn Madias and Bomba v tlie position is 
tilled b\ eminent Indians It, would be 
an insult to om eitv <o sav that such 
men ate not available m Calcutta. Why. the 
x,.| V mclilbei ot the Kvoenuve Council m Bcti- 
„.,l „i ch.uge of the dudicial Department, Sir 
'\hdui lialiun, was himself a Presidency 
Maeisfrate ol Calcutta The ttt Hon'ble Mr 
Ameei \b, P' C w a s also a Presidency Magw- 
t) ,tc The cult ill ed daws of this city are 
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above communal piejudices and if any Maho- 
medan member of the Bar, of character and 
piomiee, could have been found to occupy Mi 
.Swinhoe’s place, we would have heartily ^wel- 
comed him After all this talk of Indiamsation 
in the sen ices, it is sad to find that Sir Abdur 
Huh un who joined the la to Mi Gokhale in his 
minute of dissent is now himself following a 
icfrogiade policy and filling judicial api>oint- 
ments by the importation of members of In- 
dian Civil Service fiom anothei piovmce, in 
disregaid of the claims ol members of the le^al 
juofesMon 

O’Brien case and Indemnity Bill. 

The decision of the Court of Appeal m Eng- 
land condemning the deportation of the Irish 
leader, O’Brien, as illegal has been followed by 
the introduction in the House of Commons 
of an indemnity Bill hairing all legal claims 
fbi compensation bv deportees The French 
la.vv confers ari immunity on Government 
officers in icspect of acts done m their official 
capacity. Tho executive in England, as our 
leaders aie aware, enjoy no such lmmumtv 
Whenevei they do an act unauthorised bv law, 
they do so at then own usk It is obvious 
That high reasons of state c should at times ic- 
quue the Government to take, as we say, the 
law into then own hands, but it is one of the 
principles ol the British Constitution that that 
docss not oust the jurisdiction of the Courts to 
test then leg.ditv noi does it take away the 
light of pina-te individuals to pioceed against 
pei sons actually employed in ea trying out the 
Government- older, in these cncumbtanoes, 
an Indemmtv Act becomes absolutely neces- 
sary to save Government servants from pro- 
ceedings in law Courts But admitting that 
the State owes a duty to its servants to protect 
them fiom the consequences of law suits and 
prosecutions, what about those w r ho have 
suffered liom their illegal acts? And here one 
legiets to sav that those who aie in po*ei are* 
not anxious to compensate the latter a 1 * 
llicv are to protect the fonnei That was one 
ol the objections made bv Mr Llovcl George 
1o the Indemmtv 1 >ill at its second reading 
who told the Government frankly that the 
latter should pav up like gentlemen and that 
otlietwise lu would vote against the bill It 
is not enough for the Government to say that 
they are prepared to satisfy claims for compen- 
sation, but an Indemnity Act, while bail- 
ing lege! claims against individual Gov- 
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eminent servants, should impose on the 
Government and the public purse the statutory 
liability of meeting all claims for compensa- 
tion by those who have suffered from then 
illegal proceedings. In Malabar, the indem- 
nity clauses in the Ordinances passed by the 
Governor-General indemnifying Government 1 
servants against legal proceeding in respect of 
acts done bv them in tke course of suppres- 
sing the Mnplali movement have expired with 
the Ordinances and we believe an Indem 
mtv Bill is likely to be inti educed The Gov- 
ernment in framing such a- bill, while ban mg 
legal proceedings against their officers, should 
make suitable provision for the payment of com- 
pensation to those who have suffered, not by 
way of favour, but a$, a matter of right 


t LONDON NOTES 

(From our Correspondent.) 

April 17th. Judgment- was delivered by 
fho Judicial Commit tee m — Satish Chandra 
Chatter p v Kumar Satish Kant a Hay (Ben- 
gal) Tlie appeal was dismissed 


The Board 1 presided ove? bv Lord Haldane 
was occupied in the healing of Hcng Moh J 
Co. v Jam Saw Yeah (Lower Burma) 

Tho suit was brought bv the Appellant to 
enforce a mortgage by deposit, of title deeds 
The trial Judge passed the deciee prayed foi 
but this wao reversed bv the Chief Court who 
were unable to accept the Plaintiff's evidence 
ol the alleged equitable mortgage At the 
close of the argument their Lordships dis- 
missed the appeal. 

Messrs L M Dunne, *K C and G S. San 
dvrs tor the Appellant. 

Messrs L JKOruylher, K C and Ken 
worth if Brown for the Respondent 


* Th other Board presided over by Lord 
i >rcKM vsn-itt t-heard arguments in Subbaiya 
Bandaram v Mahamad Mnstapha Maracayar 
(Madias) 

Ceitam charitable endowments were attach- 
ed and sold as personal property m execution 
of a decree for money due from the "settlor 
The Defendant- purchased the property and 
was in possession from 1898 until the suit was 
filed in July 1913. & The suit w*as brought by 
the Appellant as trustee to establish the right 
of the chanty. The main question for deter- 
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imnatian Was whether .the JMei&knt who lud 
knowledge of the endowment had yet obtained 
a title by prescription. Judgment was je- 
nerved. , 

Mr. Kenworthy Brown toi the Appellant. 

Messrs. L. DeGmyther. K. V and It Dube 
lot the Respondent. 


• 

A pul 30th Srnnati Jinnatawncssa hhatuu 
\ Jogc'th Chandra iUry Ghmvdhunj (Bengal). 

Messrs J M , Dutim\h V and E tt liatke s 
a|>peared ioi tlm Appellant u parte in tins 
appeal which v\u^ dismissed with costs 

The onJ> question argued was that an aw aid 
had booh obtained b\ the Respondent hv 
material misrepresentation and comeahnent of 
iarts 


• 

AjpnL 30th Ikioie Lord Blckmamkh, 
Lord Sumner, Lord Salvhskn Sir John 
K now and Mr. Ameer Am was heard Mtrza 
Mahomed v Tin Official Assiqucr, an app *al 
limn ] jo wet Burma. 

The suit was brought toj: a declaration tl\at 
l lie provisions in the Will of one Yncoob All 
forming a “ icalt* weie invalid and claiming 
petition and possession ot the major ]>oition 
of the estate ^ * 

The mam ]K>int aigued in the appeal was us 
to whether the Jrd ot hu* estate which the 
testator ordoicd to be set aside for the teahf 
was to be calculated as at the dale of the 
testator’s death or as at» the time of distribu- 
tion 

Messrs N\ MicMcm, K C and WaruieJ\ 
Draptr tor Appellants, administrators do 9<nu s 
non , ot Ya-coob All’s estate. 

Messrs 4 M Dunne , K. C and Geoff ref/ 
Lawrence for the Respondent, the*()ffieial 
Assignee 

The Board decided that the chantv A as en- 
titled to share in the enhanced value ot the # 
property on distubution 


Mav 1st and 3rd In Sahja Narain Smtjh v 
Ha/a Safya N tran/a u Chahravarfi (Patn.-O 
The main question is as to the power of the 
Raja, of Handwa, who was a. qhalwal. to alien- 
ate his estate so as to bind succeeding qlutf- 
wals. The existence of a qhaiwah tenure is 
challenged by the clafrifant to the property 
(Respondent) who obtained a mortgage from 
the Hancfwa Raja-. 


• S ;' a, ' ,m Je Lown4c\, A. (' and Mr. A. Jl. 
hu’l.e# j 0f t,} 10 Appellant, 

l/<.ssv, L, DrGruythcr , A. C. ami B. Dube 
iw Ule Resjxjjident. 

I he Board m composed of Lordh Buck- 
J \ IXS,L,{ arul Si MM.li, Sir John Ku«h, Mr. 
Ami ik \u and Lord Suaesen. 

T!'k .ipiv.il is slill pan In, ml 

(i. )>• M 


Correepunbctut. 

LVW V KI!S VM> LlThHATUllK 
Ti. 

'I'm • Knnoji, cu.m u\ W'kkkl\ Norr.s ” 
Sir, 

TB« • Kaicutta Police Point B.u is not of .t 
ver\ lug size but it has been the nursery ot so 
mum literary cclcbnties that 1 net d not moke 
an apilogv m gning an account oi them and 
ni\ ^>le objeet, m doing so iq the pages of the 
Calcutta Weekly Notes tliiough your eouru w sv 
is to furnish your readers witli some ldta. of 
the intellectual side of the learned profession 
which is riot, dead to its environment It is 
ratlin a curious accident that all the membeis 
ot this fiartieulai Bar who have evinced a 
hteiaiv taste should have found in the Ben- 
gali language the whale of their thought Jt 
would also surprise many to hear that the 
hteuiv productions <>l the h gal lummanes of 
the Calcutta. Police (hurt have tor the most 
pait been* oi a satirical tvj>e Men and man- 
ners have been mticiscd hv these writers, in 
essavs stones and )>oems suggestive of the 
nimin.il tendency m man’s nature The 
bettei sid* of human untrue has not altogether 
imm)w (1 the eve ot s>mi* ot them and T ©hall 
begin rnv list with this latter tvpe of authors. 
First and foremost of them are Mr. Keshub 
Chandra Gupta and Mr. Sourmdia Mohun 
Mukherj’, who have aheadv made their mink in 
the literal v vvoild of Bengal Mr Gupta has 
been editing Archam tor nearly tvventv veurs 
and manv oi Ins chaimmg stories have been 
separntelv published and have passed though 
seveial editions Mi Mukherji has also been 
piloting Bharati for manv year* and his ex- 
cellent nov< Is numbering about, a score are 
widely road Mr Slub Chandta Ghosh is a. poet 
of no mean older but he is unknown to fame. 
Mr Jatmdra Mohun Ghosh retired from the 
field of literature long ago after publishing a 
metrical t?a relation of Shekospear’s King Lear. 
Mr. Laid Mohun Dev has written floral reli- 
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^ioiis iliuniatt. I pd.vs o'er the j’u-en law vei ^ 
some of whom are coming to t lie liont at. t.ton- 
wnteis, essayists and critic*, 1u the cemuj) 
pguie of the eotei Ji ■ Mi Pmalai Das who is 
the hisloiian, cntic, luiiuoui 1 st, essayist and 
msed/chei o i t Ik* lit tic world ol the Calcutta 
Polio* ('omt lh,s pi oductioiis dining the last 
i u v t'iJ i ^ aie lung imbedded i n the 1> ick \olunie> 
)t «{, iiiimbn 4)1 Bengali nioiithlv magazmeb loi 
\anl ol an Mitel pi lsmg pubhshei He has 
*\haust ivel\ ri it it ised Kabmdia Nat h Tagou* " 
>oeins and anahtuallv dismissed main oL the 
mcient Buishnur and N atla poems woith\ <4 
mt ice He has shown leal leseaicli abdit\ in 
i lengthy composition enlithd Bhandu 
] )<illn ' tin well-known (haiaetei m Mukmui.i- 
aid’s ('iut)uh and in his K<i<u*iues to Indii 
n the PoetuiiJ Intmatme ol Knglatid tiom 
>hakespeai to Moon* 'The laM in point ol 
mu* hut nol tlu* k*asi | S Kai 1 »<i liadiit Taiak 
S.ith Smlhu whose admnable hook “ llhoia- 
n\i fit i Hhnl' 01 Hit* mistake oi Hliolan.it ii 
Indicated to Sn Vshulosh Mookei|ee, 1\ l , toii- 
iims mnumejuhle pictures oi soeu*t\ with 
me i enlist u* torn lies The author has ponied 
mo this \ohime tin icsult ol his expeiience at 
h;* Bar extending o\ei a ipiarttr ol a lentmv 
feloio 1 elose the list I mi|st mention the 
Mine of Dawes Swinhoe, Ksq , Bar-ut-Law, 
he retiring Chief Piesidcnev Magistrate ol 
’aleutta whose humorous poems in the Cal- 
■uttu, Jleview aie delightful sketches of 1m own 
ouit. 1 hope mote interesting notices of the 
iteiaiv efforts ol the membois ol the different 
bus in and out of Calcutta from other hands 
\ill follow to add to the mam charming items 
A legal news in the Calcutta Weekly Notes 

Toms tiuelv. 

H\ri D\r Ghork, B Tj . 

Pleader. 

4}0tt* of C*»«b. 

CALCUTTA HIGH COURT. 

Recent decision* not ret reported « 

(The Important qmm to bo fully reported hermtUr.} 

'iwL Aprn i vrr Ji ktsdiciiom Befme 
V\ and Snnnw \nm , J J. S 

A 1913 UK mi DU no A MOHAN 
GVH V K\W PlnmtitF-Ap|>elkint v 

DKBEN DU \ MOHAN SDK and ms.. 
J)cfendants-Res}>ondents The l$th Apnl 
1923 a 

Kabuhvat ei (‘ruled befor* Bengal Tenant g 


\U Stipulation for interest at 75 per cent, 
plus damages , whether penal and enjonnibh , 
- Indian Contract let, sec 74. 

The appeal arose out ol ti lent suit. Defen- 
dants’ predecessors executed a habuliyat m 
la \ our ot Plaintiff's pj edecehsoi m 1871 The 
/.iibuhijat was ,0 mahumri kabuhyat 'The 
stipulation v.dh that nnt should la* paid in 
niuiithh A/Ma'and that in case ot default m- 
teie.-a on aneais was to lie paid at 75 pej cent 
pei anmim and il a neats Wcie to be lenli-vd 
J»\ suit, then mteicst on aneais, damages, i osU 
ot t ho suit , M ukleai bices, etc , weieto Ik* paid 
The Plaintiff claimed miriest, only at rh< 
stipulated rate Both the lowei Cbm Is dis- 
allowed tin* claim on th^ ground that the stipu- 
lation was haul and unconscionable 
•Hahn lltajahih Shamtu with liabu SantvtL 
hnnuu {ias u appeared lor the Appellant 

liabu Itadhubenode Paul joi Bab it Ls Inrun- 
;an i'huttnp icpiesented the Respondents 
\p(xdlantrt irlied on the ease lepoited m 23 t 
\\ \ 130 (1* C ) On behalf oi the Respond- 

ents it waR argued that tbe, Piny Council de- 
cision did not iiltei ihe law a])phcable in the 
present case. The stipulation was pinal 
within the meaning ot sec< 74 ot the Indian 
Contiact Act, Relied on 3d Mad. 229 ( F B ), 
1 AN 200 ( F B ), *z\ \~ \\\ N Kltf, 112, 740, 
23 ( W. N 291, 02 T C. 717 

Held — The Piny Council decision reported 
nr 2eS C X, 130 applied in this case. The 
apfreal w’as allowed decreeing 75 per cent in- 
terest at the stipulated rate 

S C C. \ppeal allowed with costs. 
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• REPORTS («m Indtx.) 


*»>» 


Knighthood of Mr. Justice Walmsley. 

The Birth-da^ honours were announced >oo 
late laot week f<> enable iw u> notice t.hg Knight 
hood con fen t'd on All Justice, WahnKlev ut 
our last iss^ih* On Mondav last vhen his 
Itoidship hx>k Lin seat on the Bench eorgra 
inlatM un 'weie ottered to his Boid«hipnn h ‘hall 
nt the Vakil Bar to which his Ijordslup re 
piled us foil owe 

Rdbu Shib Oluintiui l’dht and ty ntl< limit- T ' ■* « u . dw » 
l\ kind of vou to rougi^tulat* nn on lionom that Im* 
Imen contoin d on nu I can assure vou that, *>u olcmiou 
|, ko Uni l fot*l vorv diffident ,^1 rgooftrm/o how much 1 ow» 
fo my dietingniHhed pi edweSforp on the Bomb iud t** tin 
help and courtesy that I have Uwujfl lecoiwl from the Bfn 
I hope your expressions to-day will umhrni the good rota 
tioiiH that liave always existed between U 8 and tliat y^u will 
Hzciue the many mistakes tint I h .no made n - well ♦},♦ 
outbreaks ot‘ impatience and lapse* ’ue» inthdSn - < >ru < 

nmre T wiU) to think \ou verv murli 


nig In Kngl.»*>h constitutional law |h«\ Blown 

ts j tot. lei 1 all \ icsponsiblo ha (he wrong oi 
Us ui'ents . and whom\oi m *he past, officials 
had b< cn led to commit wrongful acN m 
gi Miii/ effect, to t lie pohrv of flu* < lovernment 
tot the tune being tip* (lovoinmenf naturally 

did n<« # , look be\o»*d if* umnerltrifc ohjocb ot 
M'cmint' miimmih to t ho officials with whose 
acts it \\,is identified 'The ((Ucstion of tone 
|>ehs,»1mp th<* ‘•uhicct who might, have been 
w milled h\ ihts,* mdawtii) acts had no doubt 
hi - i wo v whlv pm loiw tid in dehafe Bull 
m \ lew ot t lu • esi ahli.shetl doctrine of nicsiion- 
<d mh ( mmv ( i flu* < l.iim oi the injured 
siihj-H t !oi < om|>eiib<tf ion had so long Bhen 
\ lew t d a <• luMin* (Tf i nioiul iatlu*i than ol a, legal 
li.diin Old llir piat hit had |*e« n to leave flit 
1 1 i<«t *i ol .maiding t onip* nsatioii 1o iho ui 
|U»ed 1 lei iv id 1 1 • i i*» 1h<* diNcntioh ol lllC o\e 
< n J v Th, clause m (jueshon in tin piohonf 
!i 1 m ■ I’d) " h. ,f i h - thm 


(lam* t 1 1 *g a 1 looting 


The Irish Deportees’ Indemnity BiiJ. • 

The chid point ol wildest in 'he I niK-imi 1 1 \ 
Kill, \\ Inch , us previously .nnciifl -d hiu» 
tlk* thud reading in I'Ot.li the Houses ofa I 'mini 
ment, is tluM-stuhlishmeiil ol .1 f( Hmn:il 1 ocm„i 
dot applications lor compensation hy the«p»-i»ons 
n ho had Ik, mi illcgallv d,- r ,,,rtcd to hVlnijd nv 
I he Home Secretary t’ndei the provision >,f 
the bill in (jiiest ion , the apphfmis would he 
entitled to make claims on the lia-sis ot actions 
in the Conris loi i'.iU' imprisonment H is 
watid that suhs«M|iient prosecution wih noi 
debar a de(K)iW ii<»»' appK iiypt foi u>m|HMina 
lion, though comietnm ol the deport. 1 *- will 
nafuntllv he taken into (vnisideration l>v the 
1 1 ilmnai The provision maik* an uii t «nl.ue 
'departure from traditHwAl* practice, as the only 
professed object ol Indemnitv Bills v, fai 


Il ilia hi t f l mt,*»i*hf pi i ‘t >f r thaf in thirt 
mallei ot coni|H*hsa I mg the subject tmin the 
St'di fnn/h Im* MijMMts nsiillmg from official 
M*ts 1 1’“ ;imvBjon <U* the Bill in <ju<#tion had 
h< 1( Min* ant U'ijhpo'1 l>\ flu pi act ice of 4 ho 
hVcMfh Ndmimstird i\ c (kmit^ \o doubt u» 

1 1 - 1 1,1 1 1 • ’k, i. v s. , ui t Tin l 

ih i - - t w ai oi dci'HVH creating 

• h' '• »g/‘ fwhali a?t ‘ads of govern- 

mem ” moiK 1 !) ia» chiim tan he ma.de, iiie urn 
jm^d -uhw*< l cithci against the Btutc or itgainsr. 
tin* oifn ml concilia tl Bui hevond thi» t the* 
\alidil\ ol aiir> <*l » h>v t i mmud ofticials, 
which tin Slate an cpU icsfHimubihtv <“ acts 
<*\ aximinnfr.ilioii,” as lhc\ arc tilled), can be 
ju / 1* ,. »« il m i no Vuntuitfir uiive Courts a.nd 
ooui|HMif»Htioii nuv be awarded to (lie injured 
tno.tiduai otd of the MwenueM of^he Btate 
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may be a question whether the deporta- 
tions, had the matter arisen before a French 
Administrative Court, would have been held 
lo be an “ act of government. ” or ” an act 
oi admin jsI ration ” It is not improbable 
f hat the decision would have been that thev 
belonged to the latter category, m which 
rase the piovision in I he Indemnity Bill estab- 
lishing a tribunal foi enlmtaming and awaid 
mg eomjiensalion lo tin* deportees would 
ru. an a clobe approximation of the English 
\ jew of the ‘tide ot law to the French, 
which on -eyeial points is (pule in advance ot 
the English, rontrarv to tiie general impres- 
sion that the ‘ Mile ot law” is huS! realised in, 
jj il be not the ex(lusi\e piopertv of, English 
rnin.titutional law i vidt (4 horn’s Comparative 
\dinmisti, live Law, )>p 321-323, f)p Ml -Gift' 


THE JUDGE 

Modern Commentxry op Anciexi Tlm 
A portion of the past is living present, just 
as a par t of the piosent is merelv dead past 
One such living paet is the idea) r>t a Judge 
drawn in the old texts of Hindu law And ai 
the piesent moment when, if the truth is not 
to Jbe hidden, the majority ot out lodges fiotn 
ihe highest Court to the lowest are not exact 1\ 
giving satisfaction bv the quality ol then 
I notice and tho method of its administration, it 
uun not bo unprofitable or uninteresting to 
glance thiough these ancient texts Thcv hu 
down the essential qualifications ‘and Ihe 
hounden duties of a Judge Tho texts vvei 1 
composed in ancient times but then truth is 
101 all times And we shall do them neither 
Molence noi injustice in interpreting them 
amnding to our modern conditions 

In theoiv tire Kmg was the pi evident of his 
Court ol justice In practice the duty of pre- 
siding was delegated to an officer called the 
Pradvivaka (SW fipTW), so named, according to 
some texts, as il was hm duty to ask questions 
of the parties to the litigation and to decide 
alter conflidei ation m consultation vhth the 
other members of the Conn fit These other 
members, who weie three, five, oi seven in 
number were called Bavasadah or 

* 

(i) fw^npm yvx \ 

"5TTY 'fwWTO 11 

( ) 


Savyah (wrtO as fchay were members q): the Sava 
(mn), that is the Court or the Board of justice. 

The texts we aro going to quote and comment 
upon deal with Bie qualifications and duties oi 
tho Tiadvivaka and the Savyah — the Chief 
Justice and lus companion Justices, 

What ought to be the requisite attainments 
lor a judgeship*? Let us hear Prajapati 
^ ajnavalkva and Buhaspati ' 

\ Kmg duly coronated oi a Brahmin en- 
dowed with varied learning should 

take the seal, ol justice and piefeide 6\er the 
Inals oi casegr f*2i 

(Lhajapaln 

\ King unable to attend to the a^mmist ra- 
tion oi justice tor piessipe of othei woik should 
appoint with companion Judges a Brahmin 
learned in all branches of law ) (a). 

i Ydjnavalkvji 

This is ot Ihe Chief Justice, what about the 
puisne Judges 9 

A Kmg should make Judge* persons who 
aie endowed wilh learning and with knowledge 
o/ the Vedas and who aie 

learned in the law (WT1JT:) (4), 

r YajnuvalkwC 

^wen, live* or thro,e »U'dges aie to be appoint- 
ed persons with knowledge of ihe way? of 
men and the wot Id , veised m Ihe Vedas and 
learned in ihe law (wt^vnfrwr.t (5\ 

(BuhaepalC 

The slight old wo? Id gaib of the texts need 
not hide m anv wav that two attainments aie 
ily re demanded of a Judge, viz , varied gene- 
«al eultiuo and wide knowledge, of the laws 
T, or Baknsrutah ” (Tg^T;) and “Srnta- 


(2) imfwqrtfgwt wiwift q^c?: i 

*tt) h i 

^ I 4 

( *nnWi: ) 

(4) gm«r*m«rtrT *rawf^*n | 

t,tut vrfri foft fn* n % «irr, « 

( ) 

(5) to TOftfa i 

( nmfc 
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Ihyayanasam^tinnah r ar© 

norely ancient Hindu equivalents of the 
nodern “ men of culture,” and it is needless to 
uid that “ Dharma ” m “ Sarvadharma^id ' ’ 

) and Dhaimagmah ” {yj^TUr,) is 

aw . 

Is not the provision dial the Judge should 
not only be learned in the law but should also 
he a man of wide culture, a counsel ,of wisdom 0 

\ mcio lawver is apt to be a pe(t\ lawvei 
hoi want of intellect mil euriosilv is oUenrr 
(han not born oi intellectual incapacity And 
who knows anv science 01 ait relating to man 
at all deeply who does not know it m its set 
ting in the kabuc of human ci\ ilisalion ° 1 11c 

Knows not law who does not know the reason 
thereof ” But the deep&i reasons ol law 
alwavs he beyond the splcue of law Old. 
Katvana is tight when he declaied lb does 
not know how to decide cpses who has masieiod 
onh one science <(>i 

The second ueecssaiv attainment ol a Judge 
js knowledge of law Ik it a meaningless 
pedantry to emphasise that a lodge who would 
administer law should know the law ° The 
jgnomnt. may think so, but not- those who 
know For apait from the idea oi some Judges 
that commotisense is the one kev io^ all locks, 
is not judgeship madf^frhoieward nt wai 
semce,” and ol othei “services ’ having 
nothing to do with law and it« administiat am ° 
Vie not amiable social qualities, intiepid (Infix- 
ing or brilliant talking, sometimes pjfcspoits 
on the way to the Bench ^ And we know the 
iton ot the Phiglish Lord Chaneelloi who ex- 
plained his method of selection ol Judges bv, 
narrating that when m search of a Judge *he 
hxrked lound tho Bar % £or a “ gentleman, ' and 
it he happened to know a little law if was all 
the more fortunate . • 

But- doubtless these intellectual attainments 
alone do not make a satisfactoi v .Judge l Som<» 
qualities of character and tempcianieni <ue. 
<*ssenlial What aie thev 9 Here is a gem 
irom Katyana,— ' * 

Master over senses and passions, of good 
family, absolutely impartial, not causing anxiety 

(6) ^ innrinftirtft n f«i*r \ 

( vnr w. ) 


and uneasiness, not hasty, having fear of the 
next v\ oild, virtuous, active, and devoid of 
angei 

Let us pause a little and lake stock -of thi« 
entmicKition 

A Judge who (annul subdue h's passions 
and lcKtiam then manifestations is clearly not 
fit loi hu duties Wo mav not omit noting 
that hi ^-aiiskut senses include both tin* 
after cm and tho motor sense oigans, and th^te 
toie uik of the latlei class requiring lOstiamL 
m a Judge in the tongue 

LuoJ i.mi'lv is no doubt merelv an ex~ 
•pectaucs Bui we mav be sme that, a vnitci 
on 1 )h ii masasi ta would not late a faimlv 
go-'d because < it ns wealth ot because oJ 
the aiiNieiv ul its uiouibei > to keep always m 
the yo id glares* ul the executive authorities 
Foi in the politv ot the I )lianuasas( ras wealth 
was noi the detei minani ol the social bienmhv, 
and tlx* iiecdom ol law -making and ol acimmiH 
tuition oi justice horn executive e< nliol wa- 
one ol tin' avuwed doclimes of the authors ol 
the 1 iji.um.isastus as opposed to ihc doctrine 
ol rnuiKiK hical absolutism taught bv the waiters 
of tin Vi'hasci/stM School 

That a Judge should be impartial ' mav 
seem <i lute olxserv at’on loi a partial Judge is$ 
not a bulge bin a pail i -an And \ct lmvu dlfti- 
( nit it is to attain to absolute i in pin tiuiif v and 
how mam forces there rue, patent and latent, 
to lead awav the I udge liom its pat h - count! v , 
i oloui >ace, class , popular it v .ml patriotism, 
likes and d Mikes, smile oi liovvn of those who 
can give oi withhold' 

\Yli*ii litigant oi lawvei would not uppluud 
tho msighi of hatvana in tcqimmg ot a Judge 
that m Ins Coin! poisons appearing mav feel 
themsr'ws at their ease For the “ strength 
of manv -tiong" Judges is euphemism lor 
jusi this cnea a tu"-s causing chai«ctei istic ot 
then l mpemment on 1 is confident ot 

being allowed to place his case to Im satisi'ac-* 
# tion bclcie the ( unit, and every bod\ i« appie- 
hensiv^ol some rudeness oi mfliilt- oi outburst 
of lemon The ancient Hindu jurists do not 
seem to appioeiate much even the awe-inspir- 
ing character ot the Court and. the Judge Ami 
Mann goes to the length ot specifically pres- 
cribing that a Judge should be soberly dressed 

which his commentator M«dha- 

tithi explains m effect bv saving that- men are 
naturally in awe of Courts and Judges and this 
should not be* heightened bv the Judge wear- 

123 
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Iflf4 U, gOiglXMJ S <i.M 1 f e to! UlsT.UUN , ' i red dllN*' 
M'tim would 1 ia\e U>ok< d ; skr.nce ,u gowned and 
digged and M> minimi Medhutilln 

ihe jed gown oJ oin Sessions Jud*T would have 
appeared haiharous I| ilits is about eolixit 
diess it ih needles-. in (I i hi If* Ujxm con ert do 
mraiioui ‘ With humilitv and not, with 
Itaiighl mese should the JinHe m I mot pioterd 
u» decide runs, savs IVappati (7i \s lor 
ludgewin t< iij]*i i hautdva joundlv piesciib' ^ 
il ih Judgn inreatens i»nw\ heals sends inn, 
nl U' Jllhtlv SlhuiCUs !ill\ nlir i | 0<“ dispel » > ■» - 
in hit; Court ’ hr shall H* punished v »th hue 
uid ' ii In* d< lames or a, lames m\ oi\. '»1 them 
the hue shall he doubled IN) 

\ Judge should not he “ haMv , which 
lourse involves that. he not to make up hir 
mind heioit hearing out the pa i Met* and l><n n 
to arguments onls as an infliction oi legalised 
-All Hastiness m M I edge fonmn oi pude nl 
Mipoiroi knowledge o* superior mtellcet , and 
the more it is untouiidid th< greatei is Mu 
hastiness < )i 'katyan'i.s fe\t the dv.*tui M ol 
Sir Ceorge fe^sd u » < onipnmf ,o v that •* p»i|m* 
requisite '»t >, I" h .. r»p»i<»|i' • >! 

listening 

Is ‘ f<*a i oi tin ne\t woiid ’ '-upc si •» ihu^ 
m it. Judge'* At tins rale it ih noble) to be 
governed hv that, leur thivv b> tin* le.u ot ih< 
Court of Apjioal whwh ii',Ai*h ^mne Judg** 

luten \MtIi , ttoiiUon lot luo hoitis il then is 
appeal and grow impaiiem 1M» iy.»ni* 
minutes w r hm» the*e a no appeal. 

A^n I uvjli."* i . ' oj.jt i>* • > i \i. • i 1 '* 

no ixiinment 

Commentators « \ plain that ‘ active ' 
not lethargic Obviously Judges who cannot 
help feeling sleepy during <u g uiticjii , W hi • 
would not take fheitx>uble of stating the reason* 
h u then decisions, ,iu<| wl«> <i vojJ IIk lion bio 
of diS\ ussing and (handing nudieis of 1«\\ 
^'ould fioiueiiow (lisvx>vea a. hiahug oi Ia<1 
« on Id not satisfy this te.si 

A. Judge is t(» Ik 4 * ‘ devoid <u <uigu . and one, 
prosumeH angei oi ikiiu vuiii ue«, ihe ii^hlmng 

a lid t-liuudei vaneiv a^s iVeli ab the niteilial 

* 

( n t ) 

(«■ tnrm 

'fkm ■ wrairrrrsFw' || 

<L 


conilu stmn variety lAirthe Httjpi is at le;ss 
not less dangerous thiui the forme) 

Oui commentary on Katyana’e h^\t has bee 
long Ihd our re. dors will agreed ha 

it dAuu^cd ,i lojigei one 

\ow a. man cult mod and learned in law, en 
<lowed with flu* qualities of hatyana’« emmiera 
tion is not. hhel\ to Ik 1 a. s<*eKer afb»r pidgenhit: 

Il is the (lutv ot the King to wo" bays 111 
\f itakshai a “ b\ the greetings ol wealth an 
iiouom tnai such Judges sit in Ins (Vrurt- (9) 
\pi)inudlv a candidate for pidgeship jp n< 
"o»ih\ of ■(, judgeship 

1 shall eonrhidr bv quoting lw’(‘ more texb 
r,1 n .1 udg( s p»*om to lx' subservient to th 
»'\ i ut e »>ow e»* ot the State, Kat vana gi\ os th 
warning ‘Judges who follow the King j 
his path oi injustice au* partakers, m that, m 
|usti((* Thev art* to prevent thi* soveieig 
I ?-*»»» AMilkmg th^* path of lawlessness (10) 

It is lief lei not, to enh i the Court ’ sa\ 
Mann 1 than not to sfieuk the truth On 
w ho keeps sdeiU' or sjreaks what iVi not iru 
covets lumsell with guilt (IH I jet th 
* \e> I-'igM- r fudges learn this lesson hy heart 
a pmioi witli a domineering senior, a> wmio 
under tin* gup of a masterful junior 

Was tine uleal, some o,ne may ask, altame‘ 
hv l hr Judges or a majority of them eye] 
during the bnghl^sf'YmiHxls of Hindu history 
Possibly not Hut that does not take aw a: 
from the ideal which ik to be kept in front am 
mfi shunned m* somellung dn‘rtdful 
( ui . ht In 

* \ HI ( HyM>K\ (rUi 1 A 

' 9; x x 

?itiT ?i5i«Tit ot i 

, ( f*raTOV ) 

il-,) ^-sni^i.U t( «ww. i 

mftr ct-gi r inf « w ?'n*. n 

( ^ffirnw. ) 

( 1 : ) n ATh , *l' • 
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Habeas corpus in the O’Brien case. 

The ft?) low my cditoH.il notes i'lom th‘ 
i oiinmis ol out Knylish Jeyal rontempoi.n \ ol 
tin* Law Journal w ill show how tip* Knyhsli 
.Indies me pilous ot sil^n.ii dint* tin hbeitx 

llu subject itpnnM its cm i o.u'lmn nt # b\ ihe 
executive. Whefhei 1 he ; pphidiH toi habm ' 
( ot j)U 8 'js ,m undesiiable pi i son \\..s considcied 
absolutely inelevant h\ Loid eJiisiuc S<i niton 
.mil Ills Ijoidships' colleagues The oul\ 
question joi the eonsidei ,mon ol tie* dudue^ 
was whethc) tin 1 executive had an\ Hold ol 
,mestiny, depoitum oi detiimmy applicant 
without ley.tl prtgvss m iridlJieioie a (’oiut 
ol ]jw The .Indies declined « his ancst 
and detention as i!l< yaPfPmf nfdeied him to he 
^et at 1 ihet t \ 'That tin exerntive anested 
him dlietwanU on a chaise ol oiihpinu \ and 
•‘•edition and aje pi neeodmy .it*ams( Imfl m 
tlie due com se ot law 'is unite a ddleM^nt ques 
hon The piineiple oi Ifabaa s tut pa s is that 
the executive is not at libeilv to detain an\ 
pel, son m ( iislodv without placing him on ln 4 s 
tual hid’oie a JboUfh ol h\\ • 

Tim pidpumnt ol ( in Col^it ol \ppe.d ( llaiiki s s, , niton 
oid Atkin, 1, .1 I ) in F< j»ntr O Ihttu i M.iv Bt i" *1 bn 
n *m lung ctfWf , and if mtluins at muc (In* ichIoii* one 
vuth whuh dm Courts nuiml flu Idmd ^ ot dm snli|i‘< i mil 
dm li'tmn ol tin judges to dmu fonm i i i*'.i 1 1 1 1 v atiitudi nt 
n it vung votli UMikid disfavour ill eiioto.it humnM 1>\ (In 
Kxwuhve Jmjdent.rlh tlun LnnNIwps )«ninihil\ 
S< m f Ion L ), i onmn nted with i misulei able a^penffy 
rlm prattme ot Inundation l>v Ciders m f’mjnnl All who 
love ih** >h»M English tiaditions ot mdnNhiHl hnedom and 
dm rule oi law must ii*|niee in dm d»‘( ision, v\ In* h was, ni 
( fleet, that dm Home Ketjolniv .utmg unfh i powers 
tonfainedin certain ohw uioly wonJed OiiIom in CoiiikiI, 
otuJd not depoir an inhabitant of England to n colonial 
pjinon under u. wanant which b mounted fo a hit re dr who 
Eoi the Secretin v of State h mdei specified no tune limn f«i 
dm detention, and JVti O'Brien might huve bet n held in 
Monntjoy Pnaon, Dublin, toi the teat of his life if die Omni 
put forward by the Home Secretary had been a good one 
Undoubtedly, undci the Regulat^ns in question, the E\e- 
(utive Had powei (o deport Ireland a person who wan 
HUHpeeted of acting, or <ff being about to act, in a manner 
prejudicial i* the restoration of ordor in Ireland But flu* 
wa o befwre Bout hero Ireland became the Inah Free State, 


" ‘di tin "iiiiK ot t ( olntti.d ( lov * i umcui uid when tin* 
Hi iti It t !o\ < t iy>i( u* li.id j iox\ * i in In land {sinei , liowevei, 
the li'di hilt M tt< Ii.lm mm ,iti I'AecuUvc nt ita’tmn, it 
W‘»uld it qiiiic i In \ t'l v ihan^i h pivlation, in t h* moKt mi 
( inbijuumis t i»i in-., id ntik« m Enplisli Court dc» »dt‘ that tbn 
|)o\\« i nt a |. } ton Mill t si^i ini it would menu tli.it lie who 
o' da ]»i i -» hi* i u\ i\ would h.fvt 1 no jm\\< i to lump him 
It.n h /* 1 1 < 1 no [tower in nidci ln< n'lnn Stall i Mate oi 
ill III S would In li.t i ( 1 1 \ (oh i ib|p ,n i tin*' oi win and it in, 
t" St lll’t'Mi I > olfM 1 \ «>d untlllim to I l»»' }MU)>OM‘ l ll.it (li<» 
iui'>ntui iji inuiii i itoi inim [n'l^nn 1 In H.tbtMs t'nipus 
V» I IbTd un jin-t ^ >1 m j*a naltu'v on uiivonc who ^ nils 
< piisoiM i In \ on* I (In ,i .itnl <*n am one who .mh m mhiH's 
dn *lt |<nit it n n I In “t ji( »i iliit". tm hnh* d.imapcH 1 r • the 
VpitM'd )>• i ‘.t tii diMjii ildn «t ( mu lot holdmp public ofln c, 
.tmltln [ •• 1 1 1 1 * i* *• i«t jn'mitnit' — whit h p> Halt n k mt bnle dn 
Ind' it'll* ol I inti .1 lid i ni hK i ml t lllsabilit \ in ma* m tlie 

• iiiiiI"- i ml to t u i b iln I \uinm r ttiitjih 1 1 l \ , I In* i ova I p» c 
•i oti.ti i \ i ■ . I pn don is i u hi n i w i y l*» i h » ps ,i 1 1 » i Mji«, Kiii,- 
l.ind in i n h.t \ a i i«^i liniii war tin« Kepuhiiinim Mcan> 
\n lull i Hill ol hid, mnii \ tm dm M mist, j * oi t )m (Vmn 
lum I»m a pi, >t nt. ri I iv da Chuinilloi ol the Km Imcpu l in 
da II* imi ol t o»un»oris, nnl the iimi c ic^ponsibh tmuilxu^ 

* I ill* 11 HI * III IN In 1 * * It (I Upon (o MJpp'Mf 0 


Appeal against Habeas corpus order. 0 

r riie win nl littdmls roiftu s wjin (ItHlnued hv 
tin Kn^li^h I tidin'- to euttdil 1 he dibitrdfV 
puvnh ,i| I hi 1 l\ino nnl his < lid neellui Once 
i\ urn nl halo as tut pa* w,t- v sued h\ ,tn\ ol 
Jfu \ I i |m >1 \ " IihI^>4s no mini (unit \Nas 
eiuulid ib (piestioii if An\ < iln 1 , un mdttet 
liow he’ll (hsnhtvm^ 1 lie id (|( I was subject 
to se .i'll* peu.tllv whuil Was junv'uled lor 1)V 
I’.dIi.uip iit.uv siatuu s I'o make 1 the oithi’s ot* 
tlie (nun muoldte m Hus tespecl , m je't'ord- 
;ui( e v iili i h«* Hue spu if nt h;M{.:hsh ld\v , ibe law 
bus di up d imidicimn b\ wdv ol icvtsiou or 
dppt.il w 1 1 1 1 rn.nd in the oidcts passed by anv 
of Ills M.ii'stv's .Indies m this lespt-ef. The 
iollowmp exliiiet liom out conh JU|K)i arv wul 
huodv he ie.nl will) miuii lrittuest m India 
All aflpc d by the dome S< c-waiy from tin 1 iiultfincim rj f 
Court -,l App«'«l M |f*ct cd ki-t TVlojulav bv tlie Hou«e of 

loirls on aim * toinnl of v^ant of juriMdunon to hear it. 
/Jnbtn , mp '<• h.i s t lie p« < ulniiif >. Thut while 1 lit* pr>»tm«*T 
l)m /,n . ppl> mt, iioin one |ud«i? to Hiiother, nnd one 
eomt to niodui in help bun out oi prism, so soon a* a 
j nd^e m i min has oidned Jus release the matter im at an 
end. Tic piisonn cannot be ro-«rre ted on the same charp>* 
{JJaton Corpus A>t 1«7#> The |ud^s of thtJ bind ( of 
appeal have cdahbwhed tlm pnimiple that where the im- 
unmnniMii has once Uen dechned wron^ul the prisoner 
IS dt jort free The effei t is that, even though he »*ay strlJ 
be in t uhfody dr furl !«. iliere im no appeal aga*n«t the order 
declarmK h»» impnnonment unlawful There hea, it if* true, 
Item nn appeal in .i habeas nrrpu* cA«e which w»^ heart] ana 
determined bv the Houm? of Loi'dM Thi« waa Itervmrdo v. 
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Ford [1892, A. 0 H26\ where a question arose as to the cus- 
tody of an infajit, and the queition to be decided was 
not whethei a pe’iaon was unlawfully detained, bafe which 
ot t no persons was entitled to the infant's custody It will 
l,o aliped that this was a mutter in an entirely different 
.utegory from the point raised m O’Bt ten's Cair, The o\ie 
wuH h dispute between two persons neithei ot whom detained 
..i sought to dot urn the corpus bv wav ot imprisonment, while 
i he utJim was a (piestion ot the iibetty ot the subject, ol 
which, said Lout l J on/.atu*<\ *t!ie law ot this countiy has 
hi'eu very jealous of anv mtiingenienl It would obvioush 
,i aenous Htumbbng-bloi h m the wav ot hubms rorpui pio- 
( i dure it the E’ceetrlive could delay the release ot a ptisr>tu i 
wliat time they (Mined an appeal up to the House ot Lords 
I lie Hon se on this occasion expedited the healing of the ap- 
plication, but it I he appeal had merelv been set clown in tie 
l<si 1 o come on m tin* ordinal v wav, it would not have reach 
h 1 toi at least six months, tind wliat m the meantime, was 
fnbeiomeot Mi O’Brien J Was he to be released, and i< 
ineHtfd it the appeal sun ceded J Oi wan he to bo retained 
ni < ustodv, nnl> to tmd Ins nnpi isoimumt illegally' li ngthom d 
In six montliH if the appeal tailed - 1 It was this vmy pdlai 
i e- post busmens that In ought about the Habeas Coipus Ai t, 
il>7tf Tho iiiCt lluiL O’jJikmi has suit e his discharge by the 
Conn ol Appvul been a nested on a i haigo ot seditious 
i onspiDK y does not after t this point Hut net do<*s it indicate 
(he ecmise which tin authoutie^ ought originally lo haw 
idoptod 


Privy Council on Law’s Delays in India. 

Lud Buckmustci , presiding ou*i the Judicial 
Committee ol the Privy Council at the healing 
oj Indian appeals, eatlv in Aiav, rope- ted then 
Ijoidships’ condemnation ol the dilator \ 
ufenuer m which Indian appeals die pio?ecutcd 
beioie the Board in tne mailer ot L'dluun 
Sing and (lurdip Singh , a. petition toi leave to 
appeal, his Lordship observed — 

Their Lordships think that, in the interests ot 
justice, it is impossible to refuse the application, 
but nona the less they grant it with great 
reluctance, regretting that they find— notwith- 
standing their effoits — that it has been impossible 
to accelerate the proceduie of business in the 
t’ou-rts of India, »o as to prevent instances of 
delays, which bring discredit on the administra- 
tion of justice On June 11, 1920, leave to appeal, 
was granted by their Lordships to the present 
Appellant in another case, which raised a point 
closely allied with the point sought to be raised 
on their appeal Although nearly three years have 
^lapsed since that date, the record of that case 
is not yet before the Board, and it is impossible 
to say with certainty when that record will be 
here In the present case the judgment sought 
to be appealed from was passed on November 23, 
TOGl, and more than 12 months ago the High 
OVjurt made an order refusing leave to appeal 
The difficulty which their Lordships feel is 
doe to thL assuming the fbsfc appeal succeeds, 
there wrvuM be injustice done in the second 
suit, unless the petitioner at liberty to 

brim* that ^^«e also befoi^ <he Bo^rd Their 
Lordships fieri themselveu cmite unable to deal 
as they would desire with the record of delav 


to which they have drawn attentionf It is said 
to be due to some causes ia India for which tne 
petitioners are not responsible Their Lordships 
have not the means at their disposal to enable 
them to sift and examine into that allegation, 
but they think that, o\n the whole, they are bound 
to grant the application, and the two appeals 
will necessarily bo consolidated But they desire 
to say .lhat the respondent will be at liberty to 
come before the Board at anv, time and ask that 
this leave to . appeal may be rescinded if it is 
found that the appeals aie not prosecuted with 
due and proper diligence by tho petitioner 


It, lb chfhcult to judge from his Lordship’s ob- 
servations whethei tho responsibility lor the 
delay tested with the High Court Lom which 
the * ppeal has been prefened or with the Pct'- 
t loners The suggestion ot the Petitioners 
presumably was that it waa due to the dahitoiv 
pi oeed ure ot the Indian High Court concerned 
\Ve would invite the attention bv the Honourable 
the Cluel Justice of the High Court concerned 
to look into the matter so that all the High 
Comts in India do not get a bad name for the 
shortcomings et one or of the Appellant in this 
particular case We must admit, however, 
that icd-tapism and c rcumloeution which ate 
so common in pie Government offices and have 
m recent fiyjiot, invaded (he High Courts’ office 
management are lo iryjeat extent responsible 
for those' delays Government secietauat, 
methods can never with profit be emulated m 
Couffb of law, where delav so often results in 
grate injustice We would, like to see the 
High Court departments reorganised on the 
principles of business houses where orders ar * 
executed quickly Against red-tapwm m every 
shape .and form, the High Courts should re- 
solutely and consistently flat their faces, a,* well 
for their own credit as for the convenience of 
the general public 


The Chief Presidency Magistrate — an error 
/edified. 

We regret, yve made a mistake in stating 
that Mr "Roxburgh, the present Chief Presi- 
dency Magistrate of Calcutta, belonged to the 
Assam Civil Service We were misled bv a 
remaik to lhat effect in the public press We 
are indebted to a correspondent for pointing 
out our error and MImg us that Mr Roxburgh 
has nelver beep in Assam We find from the 
last two Quarterly Giyil Lasts for Bengal that 
he was on leave for 9 months from May 19*22, 
and before coming over to Calcutta h# was the* 
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Additional Bistnct and Sessions Judge at Chitta- 
gong and prior to that at Conumila. We never 
doubted that h>*s 8 \ears’ training iu, an Assist- 
ant and a Joint Magistrate and as an • Addi- 
tional Judge tiler eaftei would enable him to 
discharge his duties oi the Presidency Magis- 
trate quite satisiaetordv But as the Chief 
Presidency Alagistiate Inis beloie tins, as a 
rule, been lemnted from the Calcutta Bar, 
w* saw no reason why the (loveinmenl ol 
Bengal should ha\e departed hom the piactir* 
and lequiMUonnl a member ot the lnd'am Civil 
Se» vjee fo piesule ovei the Presidency Polin' 
Point m Calcutta We are Imitig \erv good 
accounts of Mr Roxbuighks woik and we ie- 
peat that our protest was not against him poi- 
son ally blit against the jumciple ot the appoint- 
ment 


V MODEL ADDRESS FOR LAWYERS’ 
CONFERENCES 

It was a quite unprepossesv ng little pope.- 
packet which the post -peon lett on our table i 
week or so ago The title which caught om 
exes, as we dutilullv opened it piior to consign- 
ing it to 1 he usual resting place ol most such 
commodities — Wtlromf address at tin Lau'- 
tft't'.' ( f Qnl*'rcHcc hM in (liittnoP on 1 fill 1 pril 
was not arresting, but something m 
die initial vocative “ ( ernen and Biotheis- 
in-lair ” pulled us up, and we art' glad it did 
For , as we read it through, we found oursejves 
treated to something which is so # enFrelv 
different from the usual and the conventional 
in its line that we found «it impossible to insist 
the temptation oi sharing our experience with 
om readers , • 

It seems Clyttoor has been invaded bv the 
\eiv embodiment <*f a spirit of resurrection 
m the peison of its present Subordinate Judge, 
Mi Shastriar. * Iutefcature, # religion* the 
histrionic art, no phase of the social life of the 
place has escaped its revivifying touclv Savs 
Mr C. Doraiswami Aiyangar, »m his addi-ess* 

‘ Our consolation was that a gentleman with 
such varied activities was not likely to ap- 
proach us <in the invincible p/ecincts of our 
Imi Alas ! We have not been safe even 
here. To him the bar* appeared to be a dead 
mechanism working or being worked auto- 
matically without the least Chattanyam m it 
He has therefore infused some life info this 
organism as well He ha| become the Chtth 
of Ohittoor on all sides 1 

After this compliment paid to the Bench in 
the persftn of Mr Shastriar, it was natural 


for the >pcakei to (iimi his attention with .ill 
possible modest \ to the Bar We have, ' ir* 
wih, muted the memhcisoi the Bench a Bo 
toMiu ronha erice m> that they nun hud how we 
at*' glints m out collected strength, though in 
d'i\ uhi.ilR we aie tom to pieces b\ them m om 
daih hie 

Tli^ j i iiw,v.( iiHiny omtMmi \\ Iw*n w* must proclaim 
om ffUn \ .i> I lus ik not a wot Id io hide wjiiH'M in' * I an 
u-i ti.mkh (til i lii'iii Out mi pci lai nos sic lurtuttienml to 
tlft-ci iIm iIh* inoMi n.uiiri' of om pudosMon Wo 

<lttimth,H wo him pm lonnm^ the hudu m mdor of noetnl 
sor\m Wt i I.mtii find Inn tm om existent o man> it poor 
iSfnoj ml iml liolplo-s pait\ dialed m dmon to Com i 
should lu\o li '(Mi iU*i en oil h\ ‘ hen nu*’ lit \ opponent^ 
We 1 1 ■inti tint Inn ha fli*' clin nialion ot law .mil 1 ,h(s 
ilnitw pu'M in to om puii'os thoie should mnuialili bo 
misf.unoo o! jubtn e \\ o ,no beside* I bo diMidmtors ot 
riches on the people h.ik doui, the pndd*** ot wealth, 
is hi klo mimkImI ,ni(l we loi ni a i Imil wmn ol I mm ann> 

Has (In icl.ition ol the \aki! to bn eheni 
cvei h on molt* .icutelv depicled than ill the 
following passage 

Tlio si and pined toim of love. >s muI fo bo rhu 

whu h lx Ivum ii j niati and Iih wdo llonco s 

dononbe fhou devotion t * j Ood w n It tbo in doffv of Nav.iki 
Jsuv akibh iv uii Urn sa^os \ (ho limit* is a still lu^hm 
toim ol lmo and that, is flu* om wlinh oiI'mms biiwoen s 
\ tikil and Ins i ImmiI \ box in Glulfooi in iv muiv ,i ^ul m 
Sru.m^uii Tin* two luu 1 mil mot < at Ii ol Imi fill tho dale 
ol mam i < n r < 'i ho Manful) am is hod and at that immionf 
t roops m an idontil \ ot foolmirs s\rnpathios and an\KdM k A 
\ny ailnunt ot mu 1 thoKfcdt *t i aiisos th< mli imimt anxu*t\ 
in tiio ot hot Smultniv .1 vakil uid a < bout mkitoun tn 
e,u li of hoi boi omo woddod bv tho auoptmno ol vakulatnania 
Tbo Iom* i In PiitlniMahin, ami tho aiiM«t\ of tbo lakil 
towtiids his i limit aro mdoM l ibablo Midhplv ibosrbvtlio 
inuofi'-Mii' miniboi ol (bonis which oxoi\ vakil may ffoi 
woddod to i yd then nm know ol what (stupendous loi< « a 
vakil s In. un is made up ol ftxioptinLr tho tow tost loss 
hours oi uniort.un aloop all othoi houis of a dm Ins 

clients' piopi iiios,-— h(*io 1 adop* tin (-ouit ^nnnmai ■ 
Lawh < r ’ vntuo is not moioh ioIi sacuti »* bur s«dl 
efiEaconu nl “ I am tho Zounmlai unit 1 am tin iyot, l am 
the hu-hand and 1 ftiu tho w do, I run I ho widow ami I nan 
tho rt^itsiouti " su< h aio his daily 1 1 aiisfoi mntumH m 
Parakai ipiaxisania 

Wile dgiiin (though he miiv not be ol the 
profession) can help being affected on reading 
the following 1 * 

Of all tho avocations m tho world ouis in the most 
' poculiai^md unicpu In all ollui w'alkrt oi lito a man 
his best and most aid no us woik to do when ho commands 
the best health ami vij>om ol Ido Hut it is \uM, tho revet hh 
m our walk * Whim wo possess vonth, hoallh ami viurour wn 
get no w r ork to bo done .Xs wo vriow oldoi and oldoi om 
work homines rnoio and inon' When w r o im abh i to digosi 
nee wo do not t?ot tho silvoi lo pnxun it Asa \akd begins 
to digest sdvoi and ^old lie becomes tumble u> di^obt uco 
and rt'soiis to lonjoo, 

What lie has to '-av on the ichtions between 
opposing pleaders, can be litin.glv offered to 
our leaders only in his own words, for it is im- 
possible to improve upon n # 

8 pec I at oi p arc often under the m>im»*sum ihui when w” 
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I yl 1 III ClMIIl f‘ ,IH y’milli Ml ft'* til .Mill I U< IIIKN <4 1 i t ill «HJ<i l) 

oil hie 'i/lt'V f i il Lfi f lilt M.l^f .111*1 Till* M.IJM' 

K.iun.i ki i ii.K k into I in I'M i n nom .i" tin 1 bi*sr lncurls 
\ tin ml ol nun's wimlv n‘m.uki‘il Hi.it v.ikiln .m* likt* tin 
Wii.iirn^nl m J *■ so j I'licv .ippeil f ( > Mil < uli olliti ^>n I 
uli'it i^n.illviul iMfliii win, h is < h it <4 III Im'Iuimmi tin* run 
Winn il mMh limy ,»iu Iiumuii ii u'ml-* not s, pumlml i \ mi l>\ 
In l Ijji kncss oi it It.tn 

’Two moie ijtiol ,i I inns Itoni iIk* addiess, aii'l 
wc I < t 1 1 confident that om icndci'- will rccoe 
m-c wilh us m Alt C I >* >i f > isw aim \iyangai , 
High (ouii \akil, Clntloni, a humomist <>t 
f t ,M j jxiwei , w hum tlu 1 kmiIiih' diudgcu o| 1 1 1 ^ 
,i\nca1mn ha^ altogelhei tail'll to supplies 

Vakils hom M idias appi n in WmIu-siI (milts out wlimi 

’Ii»'V t om" t ti* a pul i i u mu s (pH stunts to Hi»‘ incmliri » ot 

i tm loi.il Mu 1 |s \uiii Imlm < lontinniiio Indy, oi m 

I slim Jlldno ,1 < nil V II Mil" I||||”( mi l( (pill I mo luils*C •' I s 
'.mi Munsil it 1*1.4 1 n! i H Mniisil oi Dnh'nil.int s M hum) - 
Ht'.idv Munsil or ni join n iimni M iin-.it ' Tnil Mun-d m 
onipi miiim* Aluusil - We liml oiumlxts iintlilr fn m 
oh i hull ip Motions Somi i uni's wi un it>!»» in s,i\ — 

" Ht i f >i i ti i ms m , i ] i p its unit n pills m ni lyj n 1 1 i m.i I s 

!t ttn 1 i ,isi> is it ntv In* 1 1 1 1 < >i 1 1 1 1 s mill it unit idv In i.ikos u 

1 1 1> (),u Munsil dot's H x hki (pmitls , 1 1 ii on n i ifi/tio 

\ in 4ii in iv Id* i sun toi i iliousiml ni|> ‘^s f i L.miiHi 
tii'il In i w 1 1 hour ui\ "inund uni In' i m in sum ot Hs *' h > 
)>v < oui[ii oinist Itui lo I'm tiniH'.t lii in w< ,ni«l i iiilu Dial 
u In u \nkils hum M uli.is ,ippi u i\ti\ nil* m.iv li.m in 
* \t apt i mi 'tin* ip u' -I ion i ii < m mu v ( i s i) hut t In si ,nis\\i i s 
I IH‘ ojll \ 111 \ HI V I lie I |S<W 

M V m \t < oin t i ii n us lo I In lilt o| i Ins i out i >i Mm ,• II n 

if ( HIM I • "I \\ Willi Us Ot (I'll 1 know III | lilt wlilt Ii is 

lik»* n jnildi'ii uih t tin i ,i Di-'flu I Muiisp turn' >\ 1 1 It i 
M n ms In I \ t mu ♦ i i nil ills i oiii I w ( is km l t ml tin \ * kiU 
> mini* and old li.nl «' u Ii <t ^nilkol li.it m Ins li.nul \< m 

L f In OsOJilllst \1 1| ||S| | ( ,1 Hit ' .1 lid .1 1 1 VI 1 I I I lit 'list |p| 1 1 s| |* I 1|( u 

illlt OIH' \\ ||M W |s tolld of \Mtkl\ pit IIK S II id I 111 lilt Hill' I 

i ii |o\<' I sum pi nuns ill im, i s \t \t i mu ««in w it Ii Jill m i\ nl 
V ihImy.iiii i ml ill n< i tmip i nn <1 him w it It simil.ii hooks t \ , i \ 
m >iuui 4 i i .i in m i lot h 1 1.< ksln'ji i m It is mitoilimitn iliu 
t ho ton ndi >1 ol tins i on |, itnit «> is smith nl\ ( afl, d aw i\ in 
in* disf nil south Ihit 1 un 'Hit In- i luld ,u host uni 

S| ,| \ with US 4 1 id lit || 1 nil ,1 \\ .1 \ \\ l( 1 1 ll s | I f h< I U 111 II III M 

Hu titlioi M'fuins i\ hu Ii I inist tmlpi.iN on \, mi In hull 
ilso w ill It > in t In m n I ill in i Hu i I, i Id must In .tltlt to 
I ii i s, lit I In 1 ippt‘ 11 Ui, t o 1 ( M i llili s | mill h, i |n jd \ , | 1 is, i 
mil iM**i 1 l it li i * 


LONDON NOTES. 

(FROM OUR ('oRUKSro.NDKNT ) 

The following is the lepoid ol business at 
the .IirIjwu* CtfmmiUee n[ the FriTj 'Lf+n 

dm In*/ {hr -zzbl week 

May did lib, 7th, Silt The hewing was 
contimipd and < ondudrd ol Kumar Sntija 
\uniijan Snujh \ liaja Katya Niratijan Chahra- 
i(tl h M > .j t na > which uns nienfiont'd in tiia Holes 

<’f -t piCMOUS l\W‘k, 

On May did Mr Varihh obtained special 
leave to appeal m the case of J r dhan Singh v. 
(>uuitp Singh (Lahoie). 


i' u U< / \. Chiej Hrvnme iutiwriiif of Iiom- 
hny iHomhav) The Appellants are a joint 
slock Coaipany in Hoiuhav who (hiring the \eais 
Mild it) l ( dl 8 had made large jaohts a piopoi- 
tion ol wind) was letanR'd m t lies business as 
cash and sccmities Such cash and Rocuutus 
1 1n' v lit‘jit*‘d as (apital cmploxed in |ho huso 
n<*ss within the meaning ol the pioviso to set* 
t> f/i ot the Excess I Motile 1 Duty Act J9JU 
The (ollectoi ot r l’a\cs i el list'd lo tieal the 
whole ol l ho cash and sccmities as capital cm- 
plo>cd m tin* business r l’he (Mimpanv appeal- 
ed to rhe Ih'spondimt wlio confnnici] the deci- 
sion ol i he (’ollectoi, and infused to ielci the 
ti la 1 1 < i lo the H i^li ( oui t u 

Tiie \ppell. mts tlieieupon ap}ihed to the 

High ( ’our t loi a mio undei see 17 oj the 
SfM citn; Jielu'f Ac! c.ilhng upon the Hespon- 
dent lo 'dale ,i ease tm the High Com I r riu* 
nilc was dis< haiged and the Coni|><m\ now ap 
pcah'd lo His Majesty in Council 
Judgment was iesei\ed 

1/ows ('huisnu, A C , I nth t l\ C and 
( i(nl l\ no/ Jot the Appellants 

1 / < s*i t »s* Diunif , K C and Ihffinahl l hits 
tt »i ihe liVs|M>ndcnts 


Ma\ «sth \lahataja of * l\<>llhi jnn \ Shu 
fatfaitnalh 1 us mini JJ until l Inhanij i liom- 

ba \ i \ Ho, nd (om postal ol ilu Lord Ch\n- 
1 i'ii on. Lord H\dd\m<\ Lord Hiwi i i moimi 
and* Lord CwniooR h,o e (‘omniiMu ed the heal- 
ing ot < this .ippeal which jaiscs a (jucidjon 
wIk'IImm one oi ol heji oi two adopt<d sons 
entitled to sip < eed lo the Kolliapui Estate 
I he aiiswei to tins (j lies! ion depends on 
Ahethei the simunai\ setth niimt of JSDd was 
appli< a*t>](' lo ihe piop‘M\ Theie is ,i fmtliei 
Muestion, wlietluu the "son who was hi si, 
a<lo})tid can succeed to the ullages m Kolliapui 
seeing that i he < Mahara|a lias lehr-ed his sane- 
t ion Dk 1 he ado)>tJon, 

Mr *I)r(i ruijlhf'r, K C , Sir (* IjOu'mh'i , 
1 K C. and Messrs K. 1 ). llcukcs and T. Ram- 
wif for Ihe Appellant. 

M*"isn Vpjohn, 7\. C, Fanfax Lminwn , 
h C and J M Parihh for the TJesixmdent 

G D M. 

0-5-23. 




Mav 4th and 7th 4/c*icfc Ts hdown ,f 
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Capital's monstrous perversion of facts. 

Wo regiet to find that '* Ditcher * 1 in the 
columns ot the Capital ehargeb us with 
41 monstrous j>er\eision ot histoiy with regal d 
to the origin ot the fust lx>mb outrage in lien 
gal. # We are not m the habit of drawing upon 
oui imagination 01* indulge in latitudes m oui 
rxdumns. We always take rare te be suie of 
om facts betoie we^uSh into punt It is 
ki>own to all well-informed members ot the 
legal protesftion and public men that* it 
was Mr. Kingston!'* sentence of wluftniig 
on Suwl Sen and others that gave ri&e to the 
first anarchical outrage in Bengal Mr 
Kingsford \vas transferred to Mozaflmpmvi 
from the Calcutta Police Court A band of 
young men . organised themselves foi* taking 
revenge on him and pursued him to Mozaffur- 
pure and threw' a bomb at a phaeton which 
they believed to t>e Mr- Kingstord’s but winch 
was Mrs. Kennedy’s and Killed Mrs. and 
Miss Kennedy. This caused such a revulsion 
of t eel mg even amongst the mnturer men of 
revolutionary party m Bengal, that some ot 
their leaders, a-ftei their ari*est ft Murarippkai , 
made confessions deploring and condemning 
the outrage. As a rule, we never enter into am 
controversy "ith our brother journalists, but 
when one of them so far forgets himself a s to 
charge us with perversion of history we can- 
not help correcting him. We hope such a 
veteran journalist as ” Ditcher ” will in futme 
take care to be sure of bi£ facts before he pro- 
ceeds lifchtly to dharge a contemporarv &ith 
perversioh of facts 


Then, wo certainly did not expect to find m 
the columns of the Capital anything lik-o the 
following rcgai ding the farcical attack on 
Holvrll Monument h\ some crack-bramod 
upconnti\ youths and a lew other fanatical 
compatriots ot theirs 

“ ' f it- thi« lm/ar j^up th.it tin ••illy lrimuohiHm ih liiflur-nocuci 
by Htmu* intn^inMM who do not want ft Civilian an Chifri 
MdirMmt* TIhh rail) not hi trii , hut iu * xihtmiw allow* 
how nin s«mi> it ih to 1 m \vnn 

Wo uie surpuscd that an> respectable 
join lial 1st should give cunwncv to such siHv 
baz.u goKsjp assuming that it had anv existence 
anvwheir outside of Ditehei’s n\vn office, 

Executive Legislation, 

Lonl Justice Bankes in pionouncing judg~ 
ment in the O’Brien ( aso made some perti- 
nent observations on the subject of legislation 
h\ Oideis in Council Said His Lordship 

"It mnv not bo mil (A plaeo toobnoivi; ujwm the piaotioo 
id lobulation >i\ nnsiiift ol Oidom m Council, that though th*« 
practuft may bn a comomwuvi to Parhttmont, it ih on« which 
lead*, to inH>ii\cnion<'f*H and difticultiefl and dnngorfl, of which 
tin* ] nt case ih only one example. Lftwn an* made the 
drafting ot jn Inch lifts ne\ei been Nubjocted to unhewn in 
Ptiilmincnt, and, when made, they an* not included in the 
Statutt Hook r l he renult ih that m the find place, they am 
difficult to lind, and -when found, more otton than not, they 
are diff'-ult of interpolation, whethei it lx b~ a lawyer 
who is i ailed upon to interpret them, r>i by a Mmifttko ot 
the I’io-wh whoso <iut> it ih to ridmiuiatm* them " 

With these words, says om English contcm- 
jhu <u \ , the Law Journal, every lawyer, whethe? 
on constitutional or pioiessional grounds, will 
most coidiallv agree During the war this 
depth tmejital legislation by Order in Council 
ua-s fiot without some justification , . , But 
legislation hv Orders m Council winch had 
assumed* distuibmg pioportions even before 
the war grew amazinglv during tho five 
vears tho great struggle lasted. So rapid 
in legislation has been the growth of this dele- 
gated legislation that it threatens to destroy 
the basic principle ot Parliamentary Govern- 
ment 

As m Great Britain, so m India we have a 
large number of statute** which authorise the 
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executive to make rules. Borne system of 
legislation t>v the executive is inevitable, 
fh*t because the business of legislative bodies 
has become far too heavy for its abolition ; ami, 
secondly, because, there are matters of detail, m 
every Government detriment which cannot 
be successfully dealt with by legislative bodies 
How then can the interest of the community 
and the liberty of the individual subject be 
sale-guarded against the legislative activities 
ol the executive ? (’main safe-guards have 
been suggested . — 

** First— Delegation ot leg'll nine pom r only to truat- 
woi rhy anthoritioH which command the national conftdenu* 
Secondly, definite delimitation of the boundaries within 
which the delegated powei is to be ntercised Thirdly, roii- 
imitation with interests affected before exercise of the dole- 
gated povrei Fourthly, publicity. Fifthlv, machinery toi 
j evoking m amending iegialation made imdei delegated 
powm* 

These safe-guaidh, ii erdorced and ob- 
served, will to some extent minimise the euK 
oi executive .legislation. But the ultimate 
ami most effective safe-guard is ,t judicial \ 
which does not take heed ol the Baconian 
exhortation Let Judges also remember that 
Solomon s thione was supported In lions on 
both sides let them be lions, but yet Horn 
under the thione, being circumspect they do 
not check 01 op|jose an\ jK>mt. of sovereignty 
The Bureaucracv to-dav, d>\ far the most 
powertul organisation m the State, threatens 
to reduce the legislature to a subordinate 
position, and whatever its professions mav be, 
is at heart despotic. But this much must he 
said to its credit that it quietly subnflits to tin* 
decision of the judicial v That is a point ot 
difference between ancient tyrannies and 
modern Imrea ucracies 

I 

GIFTS FOR RKI dOIOrS AM) CHARIT- 
ABLE PURPOSES 

Bv Bimom Charak Law, W.A , B.L M Vakil, 
High Gorier, Calcutta. 

Gifts for religious and charitable * puiiposis 
lie outside the pale of the perpetuity rule. In 
order to constitute a valid endowment, said 
Mr Justice Bale, in Projuila Chandra v, Joflrn- 
dra H 0. L ,T 614), “ all that is necessary to 
set apart specific property for specific purposes, 
and where these purposes are dearly religious 
* and charitable in their nature , the trust is not 
invalid march because it transgresses against 
the rule which forbids the creation of a per- 
petuity/' Charity as imdmdoodin English 


law derives its signification from the Statute 
of Queen Elizabeth (48 Eliz. ch. 2)t As Grant 

M. 1L observed in Mortce v. Bishop (9 Ve* 
899), 14 the word chanty in its widest scribe, 
denotes all the good affections ntma ought to 
bear towards each other and in its most res- 
tneted and common sense, relief of the pooi 
In neither of these senses, is it employed m 
this Court. Here its signification is derived 
chiefly from the Statute of 'Elizabeth. Those 
purposes are'charitable which the Statute enu- 
merates or which by analogies are within its 
spirit or intendment/' The forms oi chanty 
generally accepted by English lawyers aie 
these — (l) relief of poverty, (2) advancement 
ol education, (8) advancement ol religion and 
(B other purposes beneficial to the community 
The last named objects aie not the less charit- 
able because they benefit the rich and the poor 
alike (see 1891 A C. 581). “In India/’ sa\ 
West and Bidder, “religious and charitable 
pm poses are coupled m the Hindu authorities, 
and the example given is a reservoir ol water, 
or tiie like constructed lor the public good 
Under this heading rest houses for travellers, 
groves ol trees, roads, conduits, schools, as 
well as the distribution of alms have invariably 
been held to come (West and Bidder. 3rd 
Ed , pp. 20(5-7^ Besides rthese, an idol m 
India is symbolical of religious uses and gift 
to an idol is a gift*WF*leligiou8 and charitable 
purposes. 

The distinction between Indian and Eughsli 
law *m this respect was thus pointed out in a 
Madras 1 case “The personal law ot the 
Hindus is rntimatilv connected with their reli* 
gion, and therefore allows gifts in perpetuity 
to religious object# to a much greater extent 
tfiarr in English law Their absolute gift of 
land or money m perpetuity to an idol and for 
the religious purposes have been recognised in 
many decisions. 15 Mad. 446. Mr. Justice 
Mufctuswami Aver is quoted as observing, that 
“ neitfor the English law which forbids be- 
quests Mr superstitious uses, nor the rule* 
which prohibits the creation of perpetuities is 
applicable to gifts to idol in this countrv “ 

Examples of charitable gifts which have 
been declared valid in several cases are : — (1) a 
gift for sadavarta (14 B., 1), (2) for choultries 
(4 M! H. C, R. 44), (8) for hospital (6 C. W 

N. 521), (4) for university (87 Cat. 166), (5) for 
lecturership (9 B. L. R. 377), (6) for an edited 
tionaf institution m& for meeting the expends 
of a Shivalaya (8 tfad. .Cases 095K {?)> for 
feeding indigent Brahmins <34 ©al, 5); 48} for 

f / !*)<* - 
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perform in# the testator funeral ceremonies 
and for graft. (8 B. 24, 4 0. 448), (9) for cele- 
bration of Puja* arid worship of idol (25 Cal. 
112), (10) -for an annachatra (0 it. 

(11) for feeding and paving Brahmins 
on Sivaratri day (12 C. W. A'. J088). Gifts 
m favour of charitable or religious objects are 
generally upheld bv the Comt, provided the 
object has been yidicated with huilicient cei- 
taintv 

Object must. be certain * 

A gift lor ‘‘Dharma" rneiel\, without 
specifying anything else, is regarded as t n- 
valid The question raised in (Uutqa (Unit 
v Taijor Mulla (l lk>m H C 1C 71 >, i'ursiw- 
das v Vintdratandas (M H 188), Itamhor - 
flan v Parbatr Hat (8 C \V A. (>2J ) and oth^i 
cases In the last mentioned case a Hindu 
died leaving a Will wherein lie gave teitain 
propel ties to lus widows, and bequeathed (he 
tesidue ot Ins estate to certain trustees in 
trust for some ‘ good dhuram ." Their Lord- 
ships ot the Judicial Committee lernarked 
In WiNon’s Dictionary, Dhaima * is defined 
to be law, virtue, legal oi moial dutv. The 
objects which can be considered to lie meant 
bv that w'oid are too vague and uncertain foi 
the administration ol them to I# undei am 
control." t 

In Morabjt v Xenbut+Ul •{$ *551), a testatoi 
bv his Will directed “that if his dauglileis 
died without issue, the property of his 
daughters should be used bv his executor® lor 
Dharam and also tor Sadavart *It was 
held that the bequest w^s valid to the extent 
of one half in favour of Sada\art, but the othei 
halt in favom*oi Dhaiam was too vague to he 
enforced A different view from the, above 
was taken in fhe case of * Pari has tv a rat hi v. 
Thiravengada (80 Mad 840), bv Mr Justice 
Huhramanvya Aver The learned Judge held 
that the word " Dharma * when lined in connec- 
tion with gift of property has a perfectly well- 
settled meaning in Hindu law, and ctmnotes 
ia itha and pntta donations The word is 2 * 
compendious term referring to pertain classes 
of pious gifts and is not a mere vague and un- 
certain expression. The Chief Justice Arnold 
who sat with him took a different view, and ns 
that view agreed with that of the trial Judge, 
the judgment of the Chief Justice prevailed. 

Tn Bai B apt v. Jamunadas <22, B. 774), a 
testator left a legacy to his wife in the follow- 
ing terms; “Ks. 2,000 to* he credited in our 
shop in the name of my wife Bapi Bai. In- 
terest at 6 per cent, to be paid to her every 
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year. It m her life-time she demands ; the 
ruonev to use in a good work (Sarakam) it 
should be given to her, but if she has not taken 
lUiu her lite-tuue it should go to certain othei 
persons. The Court held that this waw not a 
bequest for good works but a bequest to the 
testatoi s wife with a direction to use it m 
good works bind as that dnection w vh void for 
uncertainty, she was entitled to the money as 
if flie Will had contained no suclii direction). 

In on* case — Trtkumdas v 1 1 audit* (81 B. 
588). theie was a gilt for popular usefulness 
or toi pm poses of chant \ The Court held 
iicveithch'Sb that the gift was void tor uncer- 
tainty 

In C‘°kul Xaflt v Issu'd r Puritan (14 Cat. 
222), (he testator directed that his executors 
should gel a, Siva’s temple erected a! a reason- 
able cost in a suitable place within the com- 
pound ot the buck-built Bartakhana ; there wa.- 
& lurther direction that the ampins of his tn 
come alter meeting all the expenses specified 
in the AN ill . was to be um*<) “ in just and pro- 
pel net toi the testator’s benefit Tt was 
held that the first direction was not void for 
uncoitamty hut the second was void. 

A gilt oi pi ojH'i t v to trustees to Be used for 
such claimable and good works as they mig^l 
think proper, was also held to be void in Jamna 
Bai \ Dharsey (1 Bom L K. 898). 

A difierent view was, however, taken in 
Pat bah \ Hambaram 18 ( '. \V N 858). ffl 
tins <;a-e the direction given by a testator in 
bis Will w*cU» as follows — “ As to the rest and 
residin' of the (state, I give and devise the 
same to mv executors in trust to spend and 
give awav the whole theieof in charity* in such 
inanuci and to such leligions and charitable 
purposes as lie nun m Ins dmcrdion think 
proper The Court upheld the direction as 
valid \ gift of property to an idol, who H 
named hut is not in existence is valid (Bhnpati 
Smntihrtha , 87 Cal. 128), but when the dedi- 
cation is not to anv particular deilv which in 
to ba installed subsequently bid “to the 
Thakurji " in bis Thakurdvaru without men- 
tioning 4he particular Thakurji to whom tho 
property was dedicated it n void for uncer- 
tainty <see 88 All. 798) 

Anotlier essential element in a charitable or 
religious endowment is that the endowment 
must be a bond fide and not a colourable orve to 
effect a perpetuity in his family. The dedi- 
cation must be an absolute dedication and ttie v 
donor must not retain anv beneficial interest in 
itr As Mr Mavtte da vs, “The endowment is 
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not complete where the founder applies ' his 
own property to the creation of a Pagoda, at 
any other religious or charitable foundation 
keeping the property itself and the control# of 
it absolutely in his own hands The com- 
munity may be greatly benefited by rlu^ 
arrangement so Jong as it lasts, but its conti- 
nuance is entirely at his own pleasure. It i?* 
like a private chapel in a gcntlemap’s park and 
the fact that the public have bedh permitted 
to resort to it, will not prevent its being closed 
or pulled down, provided that there h&s been 
no dedication of it to the public. It will pass 
equally unencumbeied to Jus hell's or to ins 
assignees in insolvency He may diminish the 
funds so appropriated at his pleasure or abso- 
lutely cease to apply them to the purpose at nii 
In tohort the chai octet of the property will ic- 
main unchanged and its application will be at 
his own discretion." Mi. Kamknshna in hi*-* 
treatise on Hindu law cites in this connection 
th case repotted in 1 1 Indian fuses 625 (Akhil v 
Rebati ) In this ease a Hindu test at 01 bv his 
Will dedicated all his propot tici to a deiN and 
stated that theicm lus heirs should have tiu 
tight of ownership, but in the next clause of 
the Will lie directed that {th of the profit 
should be devoted to the worship of the dcitv . 
V to the re pun oi the houfitt* ot the deitv and 
the remaining moiety, lus heir should get front 
the manager foi the pm pose of rendering help 
m the sheba o 1 the idol \nothei clause pro- 
vided that an heir who goes a wav will not 
thereby lose bis share m the piofit**. It was 
held that theie wa,s a valid dedication with ic 
gard to one-halt of the property onlv A good 
example of illusory endowment is furnished 
by the case of Nuppanuil v. The Collector <\ 
Tavjore (VI M 3K7). There a member of 
a joint Hindu family executed a trust deed by 
which it- wa* provided that neither her nor his 
heirs should encutnbei or alienate the pro- 
perty, but that in case of necessity, his heirs 
might maintain themselves out of th* 1 * income 
while administering the trust of a aertam 
chanty. The provisions of the trust were not 
proved to have been observed bv the settlor or 
his family and the settlor on one occasion dis- 
claimed the trust The trust property was 
attached and sold in execution of a persona! 
decree obtained against the settlor. In a suit 
bv the heir against the execution purchaser, it 
was held that the suit must be dismissed* Ex* 
press words are, however, not necessary to 
constitute dedication. When the. donor re- 
serves no, interest in the property, the mere 


tact that .some of the heirs were allbwed to liv<- 
in the house which ivas dedicated, would not 
make the dedication invalid (see Binode v 
Sttaiam, 25 C 112) 

(To be continued.) 
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IUo«nt dMMou not yet reported . 

(The important omm to be fully repotted bereeher.l 

Civil Appellate Jorisdiction. Bofon. 
Mookkriek and Newbould, JJ. F A 
No. 201 of 1921. UPENDRJi NATH 
BAIT ALIK, Appellant r. HAH1 NAHA 
VAN BONDOPADHYA and ors , He-- 

• pondents The 17th April 1023 

Cinl*Procedurc Code (Act V of 1908), 6 a 

r> Appeal aqam*i deem refusmq full cosU 
tf he s 

The Vppcllant instituted a suit on a mortgage 
bond loj IN 1,500 which amounted to 
IN 5,500- KM) including 'interest. The Defend- 
ant denied all liabi litie The first Court decree ) 
tilt* claim in t y II but allowed (inly half costs re- 
marking that "as the claim has increased fo» 
the provision of ooijipound interest which is 
legal no doubt but wNn it has increased the 
dsrim much l allow halt costs out of the 
smv. dectocd " The Plaintiff appealed against 
this jxiit^ion of decree disallowing halt costs 
\ preltmmarv objection was taken that no 
appeal lav as the mattei was one under the 
disci et ion ot the trial Court. 

* Held — That a question ot principle was 
lrnolvod in the ease The discretion meant* 
indicia! discretion. Whfju the claim was 
fully decreed and there was nothing against 
the Appellant on record he would be entitled 
to full«oosts as a matter of right. 

Babu*Radha Benode Pol for Babu A shiran - 
‘jun XJhatterji for the Appellant. 

Babu SishtTi Kumar Ghosal for the Respon- 
dent 

S C C. Appeal allowed with coeU, 
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national Convention go further ikm tki pro- 
visions m the Indian Penal Cod#* it > s&ys 
t liar when a person up to the age of 21 is pro- 
cured for the gratification of the sensed 
passions of other persons by persuasion, induce- 
ment or otherwise, the procurer should be 
punished e\en if the person procured is a con- 
senting paitv. Under the Indian Penal Code 
no offence is committed b> the piociyei if a gul 
over Jfi is a consenting path The object ot 

Vrt 1 ot the ('omentum is to put an 

effective check on poor, ncedv, i expectable but 
helpless women ot even rnaturer age being 
led into a cuieei ol vice, bv punishing the pm- 
curei The Indian Penal ('ode in sec J561 
already provides fm *' kidnapping ot minors from 
law I ul guimlianship ’ and in sees d7 2, d7G foi 
obtamnig oi disposing ot minors foi purjmse^ 
ol pioHtitution ” But it is to be noticed that 
the Indian Penal (ode lives the age ol 

minors foi such offences at 10 for females 

wheicub the International Convention with the* 
<onsensus oi all the civilized nations, fixes the 
age at 21 (For tidier information lefer to 
TV! i J. ( haudhun’s exposition ot the law m 
the Olficial Proceedings ot the Assembly, 7th 
ol February 1922) 

*J’he Government of India* in introducing 
legislation tor giving effect to the International 
Convention departed iiorn the recommenda- 
tions of the International Convention in two 
very important respects Fust, it did not ex- 
plicitly provide that t he procurer should ho 
punished irrespective ot the consent of the 
pel son pioeured and tm flier fixed the limit of 
age of girls in India at 10 The re- 
sult of it is lliat if an orphan or a 
widow or such other helpless girl hap- 
pened to he above 10 and was led into a 
career ol vice or prostitution b\ inducement or 
otherwise by a procurer, vvitii her consent that 
would not constitute any offence and the pro- 
curer could not he punished in such cases 
When a Bril of Hus character was placed 
before the Assembly for consideration on Hie 
20th of February last, Mr. Joshi, of the Ser- 
vant of India Society, moved an amendment 
that 18 (the ordinary age of majority m India) 
be substituted tor 10 Tt was supported bv 
t Mr. J. Chaudlmri and was opivosed bv Govern- 
ment but the amendment was earned bv Hie 
Assembly The Home Member (Sir Malcolm 
Hailev) has since then adopted the unusual 
course of recirculating the Bill the Bill 
was passed bv the Assembly and the Courier! of 
Stele. 
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We shall the con- 

stitutionality or otherwise of the?eourse adopt- 
ed by the Government of India. We shau 
only mention the fact that a Bill, even when 
passed by the Indian Legislature, does not 
become law, until it is assented to by the 
Governor-General Tin's is an extraordinary 
power like certification that is meant to be 
exeiciscd bv the Viceroy* on extraordinary 
occasions 'How the acceptance by the 
Legislature of the spirit, though not the. letter-, 
of tin* International Convention, m India i-> 
such an occasion, is more than we can com- 
piehend. The ailntiaiv conduct ot t fie Indian 
Executive in tins connection has no^ attracted 
much attention because oi the Viceiov's certi- 
fication of tlie salt tax* which immediately pi» - 
ceded, has thrown it into the shade. 

Quite, apart horn the arbitraiy method bv 
winch the decision ot the Legislature lias ot late 
been sought to be set aside bv the Executive, 
v\e aie suie that public opinion all over India 
will he unanimous that it is not only minoi 
gnls of 10 and below* but widows, orphans and 
other helpless women ol this country should he 
protected against the nefarious trade ol pio- 
cureis up to the age of (which is the 
statutory age of majority) We aie disposed 

to think that th£ IWlian public would be in 
lav our of extending protection to Indian 
women up to the age of 21, the age which ha*, 
heeif fixed bv International Convention tor 
Kui open ft women Whv the Government nt 
India went out of its tvav to frame a BiU 
which pi ovules protection to European 
\\omen against procurers up to the age ot 21 
and 'to Indian women up to the, age of U> onlv, 
we have always failed ta comprehend. It is 
still more surprising that when the Assembly 
bv way of compromise suggested that tie.* 
age of Indian 1 women for protection against 
procurers and traffickers in women should h** 
raised ft? 18, that even was not acceptable to 
Hie Executive m India 
« 

Now that the Bill is being circulated for 
opinion, we are sure that the whole of India 
with one voice would maintain that the age of 
protection of Indian women should be the 
same as that for their European Bisters, 
namely, 21. We would advfse the members of 
the Bengal .Council not to waste their steapi, 
over the Bengal Bill f Which speaks of deporta- 
tion *of procurers and otherwise proposes to 
confef arbitrary powers on the polic4 J ^ They 
would do better if they turned their attention 

Iftl 
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to the Traffic m Women and C'iMren 
Bill which has alreadv been passed h> 
the Indian Legislature and is now await- 
ing the absent <>t the \ iceroy and •which 
us intended to strike at the vetv loot of the evil. 
Let the Bengal Council and the Provincial 
f ( ouncils pass jesolutions that the\ approve 
the Indian Legislature’s decision to laise 
the age limit ot protection ot Indian women 
against pmcureis up to 18 01 to 2l a* fixed bv 
Intel miLonal Convention tor European women 
and that would answer their purpose much 
hettei than the Bill before the Bengal Council 
The Bill passed b\ the AssemhK ptovidcs 
punishment loi procurers like all other 
kidnappers and abductors up to 10 gears' 
ngorous impiisonmenu Those who arc 
anxious to obtain iuller mtorniation on 
the sublet fc aie lefened to the Debated 
on this question in the Repoits of tlu-x Legi*- 
Jative Assembh of the 7th Fcbmarv 192:2, 
26th Febniai \ 1923, 9th March 1923 and 21st 
Mai eh 1923 Since the European nations 
alter 20 yea is’ delibeiation have decided that 
the proper remedv toi coping with the social 
e\ d is to punish the pmeurer, we ought to fol- 
low the same com sc and bung pressure ot pub- 
lic opinion on tlie Government of India to 
agree to the International Convention and put 
it into operation In legislation for the protec- 
tion ol Eutopean and Indian women ahki 

Bills before the Bengal Council. * 

A numbei of Bills will come up tor consi- 
deration at the appi caching sessions (f the 
Bengal Councjil There is the Aenal Hope- 
wax s Bill ot which the object is to authorise* 
facilitate arid* tegulate the const ruction* ot 
aenal rope wins m tlie province We have no- 
thing to sax as regards the provision* of this 
useful measure which appears Jfo luixrf been 
carefully considered by the Select Committee 
But before it is passed into law. xve shoifld like 
to draw the attention ot the member* qf, 
the Council to the question of cost. The Bill 
provides for the appointment of an Advisory 
Board consisting of the Chief Engineer of the 
province as Chairman and two expert advisers 
as wefl as of a number of inspectors to super- 
vise the construction and maintenance of the 
ropeways. We beheve that the fees realised 
from the promoters of the ropeways will not 
he sufficient to meet the remuneration of the 
Government and* that the provincial 

revenues will have to be drawn upon to balance 
the deficit. At a timeVhen many a' pressing 
improvement has been shelved on the ground 
* 


of “ no funds available * f , we doubt the wisdom 
ot pacing a bill which will increase the burden 
on the depleted resources of the provincial ex- 
chequer 

'Lie ( aleutta Supplest- ion of immoral Traffic 
Bill which has been before the public since 
last Lehman has attracted some amount ol 
advene mtiusut even Horn those whose up- 
poit might have been expected The reason 
is that , although the object of the bill is a \e?V 
laudable one, tie* pmv tsioris sought fo be 
enacted m Mump out the social evil in question 
me ol ,i diuMic and impi«u tieahle ehuructcr 
Cl (> of the Bill nuthouses a polite office* not 
below the iauk of an Inspector to enter u 
biothel and remove an v <>« ,r who happens p> 
bo there tor au nmnoial purpose But \v hei e 
me the guls fo stuv aitei thev have been re- 
moved h> the Police pending proceedings in 
the Juvenile Couii and when? aie they ulti- 
inateK to go after thev have beet* separated 
from those with whom thev have been living V 
As theie aie not nianv rescue homes in Cal- 
cutta it will he wor.se than useless to pass into 
law a measme like the present, until a suite 
cienth lingo numbei ol homes aie es^ahliahed 
bv Government, the Calcutta Corpoiation aryl 
philantiuopH societies in individuals lt« 
will i tin ease Police zoolcain, harass and 
oppie-vs jjcople, innocent or otherwise, but »t 
will not do any good to those whom it is meant 
to benefit To eradicate the social evil in 
question, “legislation blitmld make a serious 
attempt to -trike at the procurer’s trade bv the 
inflation ol reallv deterrent punishment 
as we have aheadv pointed out 

GIFTS FOR RELIGTOFS AND CHARIT- 
ABLE PURPOSES 

B \ Bivioly Cfhtun l aw, M \ , B L . VAKIL, 
High Comer, Cylcuttv 
(Conti nut' tl from p cxxxnA 

J1 

• Condition vl Gifts. 

A conditional j-ift J s a perfectly valid thing 
in Hmdif lav\. Even Mann laid down that 
“ should money be given for a pious purpose bv 
one man to another who asks for it. the gift 
shall he void ;f the money is afterwards 
not used in the. manner stated” <Ch». , 
VIIT, V, p. 21 '2) A donor can attach anv 
condition to tho gift . provided it is something 
which is not repugnant to the nature of the 
interest created, and is not immoral, and does 
not contravene anv provisions of Hindu law. 
An example of conditional gift is furnished by 
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the case of Manyamma v. hitti (1*2 Mad. 

There a karar executed to the father of Bita- 
ram, a minor grandson of the executant, pro- 
vided that the piopeity should be del i\e red# to 
Sitaram on ins attaining majority, and then 
proceeded as follows • — 

“If tiie said Sitaiam shall have descendants, 
neither voui male descendants nor anv one elM 
shall have any interest in any of the property, 
if the said Sitaiam happens to he without des- 
cendants then your male offspinig shall enjoy 
the piopeity equally Sitaram attained his 
majority hut died without issue His elder 
hiothci sued for possession of the property 
uudei the above clause “ Hdil- That since 
the Plaintiff was a poison capable <J taking, 
subject to tlie hie mleiest at the tune when 
the gift was made, he was entitled to succeed 

This case theieiore sanctions a eoiuhtion of 
deleunanee attached to a gift oi a punision ol 
gift ovea The law on this point was laid 
down m the case ol Stujunnnty \ Dr* nobandhu 
i‘,) M J A 12T There the Will of a test a toi 
after devising all his leal and personal est.de 
among his the sons ptov idl'd that if anv one ol 
lus five sons would die, without leaving anv 
Min, son's son bom of Ins loins, then m that 
event neithei his widow, nor his daughter 
.should get anything, hut tint pioputv would go 
to the othei sons H J K mg lit Bruce held 
“ then* is nothing against the gcneaul pnn- 
cjple ot Hindu law m allowing a testatoi to 
give pmpeity, whether hv way oi icmaindri 01 
b\ way ol executoiv devise, upon an event 
which is to hupikMi, if at all, immediately on 
the life of a being 

In the case of llhubnn \Iohnu v Jlandt 
Chandra (4 Cal 2T. thoie was no piovunon toi 
gift over There the donoi gave an absolute 
estate to his lister Kasiswau followed bv tins 
proviso “that no other heir of In is shall be 
entitled ' This was held to mean that if 
Kasiswan died having no isiue then living, hei 
interest was to cease. Jn effect the eonstrue- 
tion was that if Kasiswau left issue the* abso- 
lute mleiest given to her in the first instance was 
to lemam unaffected, but if sho left* none, it 
was cut down to a life interest hi the latter 
case nothing had passed from the donor but 
the life interest, and when that was spent, he 
or Ins heirs would lawfully re-enter Both 
these cases wore reviewed in Krifiloromom v 
'Narendra Krishna Bahadur (16 0**h JtfWb 
where their hoidships of the Judicial Com- 
mittee laid down the law 7 thus . — # 

“It ^competent for a Hindu testator to 
.-provide for the. defeasance of a prior absolute 


estate contingently upon tlie baj^nmg oi ti 
future event, but an important pan of the 
mies relating thereto is that (1) the event 
must be one that will happen, if at all, at latest 
immediately upon the close of a life in being 
( Suijonwny \ Dcenobandhu) ; secondly, a 
feasance by way of gilt over must be in favou* 
oi some person m existence at the time oi the 
gift nus decided in Tagore case;, fne lattei ea^ 
deciding not* only that a gilt to a fnuson unborn 
is invalid, but that an attempt to establish a 
new mle of inhejitance is invalid, ’ 

Vnother mi|x>it-ant case on tins point is tli* 
case oi Lakh nu \arayan v l alhmal <31 Mad 
250) JJore bv a raziinnmt filed in Cmut, P 
whs agreed that certain properties should b» 
lidd and enjoyed m common by K and R and 
m the event of K becoming tsHUeless, the en 
\iit properties should belong to 1 > K having 

subsequently sold the property to R died lssu* 
less The t-omt held that ‘ assuming R had 
an absolute estate in a moiety of the properties 
tliere v\a*> a (deal gift ovei of tins moiety on 
dving without issue to the 1th Defendant 
lienee the alienation bv 11 in favour ot 1/ w i- 
invalid beyond the lite-tnm* of R As state! 
above a Hindu can attach anv condition to i 
gift provided jmicIi coudituya is not nuiuoial “i 
opposed to«thc punciples of Hindu law Mi 
Ramknshna in hN irftik on Hindu law cites 
t tvpieul ( tus<*s oi conditional gilt which 
although tliev ai v< cases oi gilt bv Will, ate good 
autiioiiticH on the general Jaw ot conditional 
giant i Ramknshim’s Hindu Haw, Vol II 
p ‘277) Jn a ea.se repotted in 52 I \ 105 iSn 
lUrbkadia v Cluranjibn a- testator bequeathed 
to Ins In othei out of puie genet ositv and grace 
hv • providing bun with a tpaintenance 
iup“es 5< K) pel nnnuin hop) his self -acquired 
piopeity There was a suit for partition by the 
brot lieu against the, testdtoi The bequest 
could take effect oulv on the iulfihuent of cei- 
lain eruditions, mz , (1) the brother’s suit 
against* the testator should terminate m the 
* testator's favour, <2) the brother should make 
a humble request for maintenance, <d) the 
biot her should not be entitled to anv legal 
claim on the deceased’s estate either toi main- 
tenance oi for partition.. The brother claimed 
maintenance as of right and tire amount, 
claimed was twelve times the amount covered 
by the bequest, It was held that the bequest 
could not take affect unless the conditions were 
fulfilled. Ah application by the brother's if** 
presen tali ve oi son was not ft fulfilment of the 
< vendition, .« * 

{Tq be continu'd.) 
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Repressive Laws and the Central Legis= 
lature. 

We notice that on the Legislative Assembly 
re-assembling at Simla last week Lala Girdliari 
Lai Aganvala moved that the Criminal Law 
Amendment Act, l^ut II, be appealed The 
Home Member opposed It is no ponder that 
the majority of membefK*who appear to have 
acquiesced m the Executive Government resil- 
ing from their undertaking that tliev would not 
impose any taxation without the eonciurefice 
of the AssembK, have complacently also 
allowed them to resile fiom another assuianee. 
As human memory is shoit, we shall relei to 
the chaptei ’and veise of this assuianee It. 
may be m the lecollection of the public tkat*on 
the Reformed Legislature meeting for the first 
time at Delhi m 1921, a Committee was ap- 
pointed pursuant td a resolution jnoved Itv the 
Hon’ble Mr Srinivasa Hastri for considering 
to what extent the Repressive Laws nftv be 
repealed and amended. Tins Committee atter # 
prolonged sittings, in the course of which re- 
presentative witnesses from different parts of 
India were examined, submitted a» unanimous 
repdft; on the 2nd of September 1921. In this 
report they recommended the repeal of all the 
13 Acta and Regulations that received their 
consideration with certain reservations with 
regard to Reg. Ill df 1818 and the con es- 
pousing Madras and Bombay Regulations , 
the Seditious Meetings Act and the Criminal 
Law Amendment A A, With regard to the SedL 
tkgis Meetings Act and the Criminal La# 


Amendment Act, in view of the then state of 
the non co-operation movement, the Com* 
uurtee obseived “In view of the grave 
hitii.il ion winch exists and which may become 
mote sellout, Wo also think that it would be 
prudent to defer actual lexical of these Acta 
until such time as the situation impta>ves* 
Man\ of us hope that it may be possible for 
the Government to undeitako the necessary 
legislation duimg the Deiln Hession. We can 
make no definite recommendation on tins 
point at piescnf t We trust that the repeal 
of Have Acts may be expedited by a healthy 
change in the political situation. M 

Dining the next Delhi Session, on the 13th 
Febiujiy 1922, a motion was made by Htr 
Will lain Vincent for the repeal of some of the 
Regulations and Acts m accordance with the 
recommendations oi the Repressive Lawn 
( oimmi ice, and Cnminal Law Amendment 
Act, Pail I. wh.ch iclatcd to (intis by Special 
Tribunals t\as then lepealed, but not* Rait II, 
wdMch i elated to the suppie&non of associations 
declared to be unlawful by Executive order. 
Owing to the activities of the non-co-operation 
movement dunng the Bunco of Wales’s visit, 
the Cnminal Law Amendment Ad, I ’art II wa# 
made ihr of foi the ariost and imprisonment of 
the Cong less and Khelafa! volunteers and the 
repeal ot Part II was defened Although there 
was considerable doubt about the legality of 
*the com se then adopted by the Government, 
the Legislature did not object to its repeal 
being (Llened The non-co operators have 
done a dill met diSHCivice to the right*- and 
liberties of the people of this country by not 
questioning the legality of the Executive pro- 
clamations under the Act. 

The Home Member, no doubt, quoted an* 
cient history regarding pre-war revolutionary 
movement in Bengal. That there have been 
no political outrages in Bengal sinceibe tet*. 
ruination of the War, he did not mention, He 

- • 



dmviii THE CALCUTTA 

therefore lehed on the (\ J. 13. report that 
the movement is dormant and not dead, Bui 
when theie lias been no outward sign of ijs 
recrudescence for the last five years, vve are 
more disposed to rely on facts as we find them 
than on (' I. D. leports. Then aguin the 
Home Mcmbci ret cried to tiie bogey of Oiul 
Disobedience, although a Special Committee 
of the Congress after touring the whole of In- 
dia, declined it to be impracticable and imjxis- 
sible. Ho m 0111 view the Homo Membei 
utterly failed to make out a case for its conti- 
nuance m disregard of the recommendations of 
the Committee quoted above. .Now that the 
Indian Executive commencing from the Hecie- 
tary of State to the District- Magjstiate are of 
opinion that non-co-operation movement is 
moribund and j>eace and order prevail m India, 
w T e do not see any icason why the Indian Legis- 
lature did not lip- ist on the Government of India 
giving effect to the recommendations of the "Re- 
pressive Daws Committee. In a vast count iv 
like India, tein|x)iaiy and local elnillitions are 
bound to anse at tunes Foi coping with 
them, the Code of Criminal Procedure confcis 
ample poweis on the Executive The cons- 
piracy sections of the Indian Penal Code which 
were subsequently enacted *uie sufficient foi 
the suppression of unlawful association's and 
the retention of Pait 1L, Cmninal Law 
Amendment Act is both unnetessaiy and arbi- 
tiary. To net am disci etionaiy and absolute 
poweis in the Executive as confeued by Pdit 
II of the Criminal Law Amendment Act is 
demoralising to the Executive and nutating to 
people at laage 


We also invite attention to the recom- 
mendations of the Repressive Laws Com- 
mittee in respect of Regulation HI of 
1818 and the eoi responding Madras and 
13ombav Regulations It will be noticed 

that it w r as decided to limit the opera- 
tion of these Regulation# to tlievr original 
purpose, namolv, of putting restraint on 
the movement of undesirable foreigners and 
dealing with the inflammable materials on the 
N. W. Frontier Tt was understood that these 
Regulations will not be put into operation 
against Bntish subjects, that is, they will 
not be arrested and detained or deported with- 
out a trial. Under the Removal of Racial Dis- 
tip: 0 tSr>ns Act, sec. 491 of the Code of Criminal 
Prdceduie has been extended to all TtSpropean 
and Indian British subjects alike. When the 
comes into operation, people outside 
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Presidency towns will be entitled to apply 
for a wut of Habeas Corpus on the Appellate 
Hide of any High Court in India. But the 
provision in eec. 491 which provides that no 
writ of Habeas Corpus is to run where a poi- 
son has been detained under Reg. I[[ of 1818 
lias not been repealed This is a question 
which affects the rights and liberties of a 
British and Indian subject alike. During the 
last Delhi Session of the Assembly, the then 
member loi the Rajshahy aiul Chittagong 
Division (who was also a member of . the Re- 
pi essive Laws Committee) drew the attention of 
the Home Membei to this question and he 
promised to supply the informations later on. 
(See p 2031, Assembly Proceedings, 1923). 
Will some member of flic Legislative Assembly 
obtain the necessary information and urge on 
the Government of India to give effect to the 
i ocomiiiendations of the Repressive Law's Com- 
mittee in this respect? The Government of 
India have recently put Reg 111 into operation 
m two cases, one m Peshawai and another in 
Calcutta The O’Bnen case has affirmed the 
time-honoured pi me* pie of English law T that no 
one should be detained m custody by order of the 
Executive without a trial How r long are we to 
he denied t f he fundamental* rights of a British 
subject? « *»*■ 


The recommendations ot the Repressive 
La As Committee were m the following 
terms 

“We recognise the force erf those arguments, in particular 
the difficulty of scouring evidence 01 of preventing the 
intimidation of witnesses We also appreciate the fact that 
fhe t use of the ordinary law may in some cases advertise 
the vory*ovil which the trial is designed tq punish. But we 
consider that in the modern conditions of India that risk 
must bo lun. It is undesirable that any Statutes should 
l enmm in force winch arc regarded vjutb deep and genuine 
disapproval by a pnajority » of the Members of the Legisla- 
tures The harm created by the retention of arbitrary 
powers tof irnpiisonmont by the Executive may, as history 
lias shemi, bo greater even than tho evil which such powers 
*u e directed to lomedy The retention of these Acts could 
in ax y case only bo defended if it was proved that they were 
in present circumstances essential to the maintenance of 
law and order As it has not been found necessary to resort 
m the past to these measures save in cases of grave 
emergency, we advocate their immediate repeal in the 
event of a recurrence of any such emergenoy we think that 
the Government must loly on 9ie Legislature to arm them 
w ith the weapons necessary to cope with the situation. . 

“ Our recommendation in regard to Regulation III of l£f£ 
and the analogous Regulations in the Bombay and Madras 
Presidencies is subject, however, to the following reserva- 
tions. It has been pointed out to us that, for the protection 
of w the frontiers (4 India f and the fulfilment of the res- 
ponsibilities of the Government H India in relation to 
Indian States, there must be some enactment* to arm the 
Executive with powers to restrict the movements and acti* 
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Vitas* of certaTn persons who, though not coming within the 
scope of any citrniiuil law, have to be put under some 
measure of restraint Cases m point are exiles from foreign 
or protected States who arc liable to become the instiga- 
tors or focus of intrigues agamBt such States persons dih- 
turbing the tranquillity of such Statea who cannot suitably 
be tried in the Couits of the States concerned and may not 
be amenable to the jurisdiction of British Courts and poi- 
sons tampeu ng with the inflammable material on oui 
frontieis We are in fact satisfied ot the continued neces- 
sity for providing forjthe original object of this Regulation, 
m ho far as it was expressly declared to be 4 the due main- 
tenance ot the alliances formed by the British Government 
with Foreign Powers, the presoivatum of tranquillity in the 
territories of Native Pitncea entitled to its protection and 
the security of the British Dominions from foreign hostility,* 
and only m so fat as the inflammable ft out ter is concerned, 
from ‘internal commotion’ 

“We desire to make it cleai that the lestuctions which we 
contemplate <11 this connection aio not of a penal 01 o\en 
irksome character We are satisfied that they haNe not Useu 
so, m cases of tho kind referred to above, in the past. 
Indeed m seveial instances they liave been imposed as much 
m the interests of the persons concerned as in the interests 
ot tho State The only desideiatum is to lemove such 
persons from places where they aro potential Sources of 
trouble Within such limits as may be necessary to achieve 
this object they would ordinarily enjoy full peisonal liberty 
and a freedom from any kind ot stigma such as would be 
associated with lestnetions imposed by criminal law Wo 
therefore recommend the amendment ot Regulation III of 
1818 limiting its application to the objects outlined above ” 


CRIMINAL JURISDICTION OVER EURO* 
PEAN BRITISH SUBJECTS. 

The most impoitant of the recent* enactments 
amending the Cnmmar ft’ofeedure Code is the 
Racial Distinctions Act (XII of 1923). The 
Act has introduced changes of a far-reaching 
character as regards the rights of European 
British subjects. The present Article traces the 
Criminal juusdiction ov*r such persons, with 
reference to the powers of the Legislature and 
the Courts of law from early times, and indicates 
the various alterations introduced by the Act*. 

I. Powers or thb4ndi*n Legislature over 
European British SuBjacrs 
[Before 1833] — The Old E. I.,Co. had ‘powers 
under the Charters of Charles II (/) to make 
laws affecting Bntish-born subjects, fjut such 
powers ceased, in 1709, on the surrender ef* 
their Charters to Queen Anne, and since then, 
and until 3 and 4 Will. IV c. 8$ {2) t the E I. 
Co (then called the New or United Co.) and the 
Indian Governments had no legislative powers 
(except a limited one within the local limits of 
Presidency Towns) over such persons (< 3 ). The 
Governor-General jn Council had, however, 

0) Meg V M**y (1&70) 7 B, B O, R. fl ; Charter* of tho 
E. I. r*o. t PP' n 84, 88. 88, 90, W tie, 

12 ) “0. 123 " ia tho Beport u a misprint : there is no %uch 
Statute. 

{$) Meg v?Meoy ,187;) 7 B H, 0. E 8, 18-19, 28. 


restricted powers of legislation over unlicensed 
British bom persons 

'RwUictiona on unlicensed British-horn sub* 
yjbts. Such persons were forbidden by various 
Statutes to go to, reside in, or trade with, the 
East Iudies without licence, and the E. I. Co. 
was empoweted to arrest and send them to 
England for timl foi doing so (.7). The pro vi* 
810119 of ss 104, 123 of 53 Geo III, c 155 in 
the matter, extended throughout the limits of the 
E. I Co. s Charter (6‘) The restrictions were 
imposed in the interests of trade and not 
religion (7), though the right of travel or resi- 
dence in India was also deemed incompatible 
with the political and pnulential measures 
necessary foi the safety of the British Govern- 
ment in India (8) The lestnetions were re- 
moved, as to certa n aieas, by 3 and 4 Will IV, 
c. 65, ss 81 — 83 (rep. by 5 l and 54, Vic, c, 33) 
(3) 8. 86 fiist enable! such persons to hold 

lands in such areas See also Act IV of 1837. 

[Since 1833] — Power to nfake laws for all 
poisons, including European British siibjecs, was 
conferred by 3 and 4 Will. IV c 85 s. 43, and 
has been on tinned since by 24 and 25 Vic, c, 
67, h 22, G I Act 1915, s. G5 as amended by 
G I. Ajt 1919. 

II Jurisdiction gr the Courts A) under the 
E I O'l’s GhaRTBRS 'No TUB STATUTES. 

[76*67 — //76‘], — By the Charter, 13 Chailes II, 
3 Ap 1661, the Gwcinnr and Council were em- 
powered to judge all persons, including British 
subjects, iif civil or criminal causes according to 
the laws of the kingdom All British subjects in 
the service of the E. I Co were liable to punish- 
ment by the Piesident and Council for offences in 
the E nl Indies (1')). By the Charter, 20 Charles 
II, 27 M uch 1668, the Governor, officers, minis- 
ters, factors and agents were empowered to govern 
all Butish subjects, and to establish justice by 
Courts and foi ms of judicature as used in Eng* 
land, etc ( / /). 

Until 1726 there was thus only one Court in 
India *fot the tual of European British subjects 
for all offences {12, 


(4) Sei53Gao III, c 165, a >01. 

(6, 9 and 10 Will. Ill c 44 : 5 Goj I c 21 : 7 Ceo. I o. 
21 , 9 Geo I c 28: 26 Qeo Ilf, c C7,e 35 : King v, O&rd fen" 
( .79 ) Bait’s N^ea, 223. 

(fl) Outdey v Plowden (1557) Boul 14$, 180. 

(7, King v Symons 1314) 2 Sir. N. O. 93, 01, 

18> Al tf Coufman v Govt, (1894) 18 B »w. 838, 888. 

(9) Boul p 172 etugi and 83 Ga*. XU, e. 82, a*. 120—14$ 
4101 Clnrters of E l Co pp 76, 77 ; Mg v gea« p p. * 
(1 ») Charter* qf E t Co. pp 90, 91 s 7 B. H. C H. « 9* 
(12) Reg. v. Rt.ty 11870) 7 B. H. 0. B. 8* Sjbp'tftO” is 
• misprint.] 
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[tlW— 176 *].— The Chatter* 13 Geo. I of 
24 Sep. 172(5, created the Governors or Presi- 
dents and five Councillors of Madras, Bombay 
and Fort William, Justices of the Peace afid 
Courts of Quarter Sessions and of Oyer and 
Terminer (l 3) The latter Court had jutisdic- 
fcion over all offences, except treason, committed 
by such subjects within the tlnee towns and 
ail the subordinate factories (7£). 

The Charter, 26 Geo II, 8 Jan. 1753, re- 
enacted substantially the cr miiial junsdiction 
under the former Ch alter • G). 

[1773 — 177 J / ] The 13 Geo III, c. 63, known 
as the “ Regulating Act,” passed in 1773, was 
the first Statute which c prossly inferred to 
Jhitiqjt subjects {!(>' S 13 constituted the 
Supreme Court at Foit Willurn, a Comt of Oyci 
and Termnjer and Jail Deliveiy, and defined 
its loal jin isdiction. Buts 19, while lepeahng 
the Charter, 26 Geo II, as regards the Mayors 
Court at Calcutta, left unaffected the juiisdic- 
tion thereunder of the Governor (now Governor- 
General; or Piesident and Council us Comts 
of Quarter Sessions and of Ojer and Terminei 
and Jail Delivery, though, cmiously, s 20 
directed the rccoids of the lattei to be deliveie 1 
to the new Supreme Comt. It v\ as only cl 36 
of v the Letteis Patent, 26 March 1774, that 
abolished the Comt of the Governor or Presi- 
dent in Council m Over and Terminer, and 
transferred its jurisdiction to the Supreme 
Court; while cl. 21 lecognized the continuance 
of the Court of Quaiter Sessions (17). t 

By s. 14 the jurisdiction of the Supreme Couib 
was made to extend to all Bntish subjects resident, 
Under the protection of the E I. Co. in Bengal, 
Bihar and Onssa, a al the Court was empowered 
to try complaints against them for dimes com- 
mitted therein (IS). Cl 19 of the Letteis 
Patent gave the Court ciimmal jurisdiction over 
offences committed by such subjects in Bengal, 
Bihar and Onssa. 

(To be continued.) 

E. H. MoKsmcft 

- (»Sl 8ee po*t 
(14) 7 n H 0 Ft p 19 

115) Charters of the K, 1* Co. g*p 430—432 : 7 B. H. C R, 
p 19, 

(16) Heg v. Reap '1870) 7BHC.RH, 13 
(1 ) See 2 Sed I By Appx xciv Ss. 13 aud 14 wore re. 
peUoa by 0. I. Act, 1916, and s 19 by *cfc XtVof 1370, 
tm 7 B B O U p. 12; l R ? Mi tint (HUli 41 '$1 
^>04-266,213, 239 r t 

t. 


GIFTS FOR RELIGIOUS AND* CHARIT- 
ABLE PURPOSES. 

Bv Bimola Charan Law, M A., B.L., Vakil, 
High Court, Calcutta. 

{Continued from p. cxxxv i.) 

Ill 

In 1*2 C W. N. 668 ( Surcndra v. Kola), a 
Hindu by Ins Will gave his rtidow a life in- 
terest in a house, prouded that, on her death, 
then adopted son should have the house and 
provided he was of good behavioiu and.obedient 
to the widow. It was held that the condition, 
i \z , that the adopted son should be of good 
behavioiu and be obedient to thp adoptive 
motliei, and should suivive hei , was a condi- 
tion piecedent to Ihe adopted son taking under 
the Will. In Shijama \. Naba (11 Indian 
Cases 031), a testatoi bequeathed certain 
property to his daughter's soil X, k ‘ should 
lie live in mv dwellmg-liouae with Ins sons, 
son’s son and othei heirs in succession.” On 
failure to reside in the testator s house, there 
were gifts ovei on the same condition, 1st to 
the testator’s grand-daughiei’s husband, and 
lastly to any oi his agnatic relations or any 
oilier Biahnnn who might be biought in and 
settled in his House by Jus tufe. At the death 
of the testator, Ins grand-daughter was not 
niamed. After his oeatb, his widow and X 
sold the testator’s house It was held that the 
gift to X failed by leason of his ceasiug to re- 
side in the testators house. sSee Hum- 
Krishna’s Hindu Law, Vol Tl, pp. 277-278). 

As examples of iKegal conditions, muv be 
cited cases where the grantor s 4 attempt to 
create an estate unknown to Hindu law. Jn 
Tagore 9 v, Tagore (9 B. L. R 377) an attempt 
to create an estate tail wvs held to be invalid 
and opposed to Hindu law*. 

In l^arnasash^ v. KaUdhone (38 Cal 603) 
two brothers, governed by the Dayabhaga 
School Hindu law, executed an agreement, 
<by which they purported to provide for the 
permanent devolution of their respective 
estates m fhe direct male line including 
adopted sons, with the condition thut in the 
case of failure of lineal male heirs in one 
branch, the properties belonging to that branch 
should go to the other, subject to the same rule, 
and only m the absence of male descendants in 
the direct Ime in either branch, were the pro- 
perties to go fd female heirs an<J their descen- 
dants? It was held that the clear intention of 
the "instrument was to vary *the rule of Hindu 
law, and to control the devolution of the ptfp* 
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pertiea until’tbe indefinite failure at some re* 
mote period of the line of two bt others, and 
that such an attempt to alter the mode ot suc- 
cession was on the principle hud down ih the 
Tagore case, illegal and void. 

In Tarakcswar Roy v. ShovUi Sekhar Roy, 
1) Cal, 952, propei I y was given to the nephew 
of the test at 01 , without any jxnvei of aliena- 
tion, the testator fiirtlier directed .that if any 
of the nephews would die, the propei tv would 
go to the* sin vi\ mg nephew, and then male 
descendants and not other hens The Court 
held that the testators attempt to alter the 
course of inheritance was invalid, and the estate 
taken undentin' above clause was onlv loi life 

In Lahhsmahka \ Rofiyara manna , 19 Macj 
501, the owner agieed by an instrument to hold 
the propei ty so long as there is male issue in # 
Ins family On failure of such issue, he’ 
agreed to baud it over to Roggaramanna * under 
whom the Plamtifl claimed The Oouit held 
tliat the meaning appeared to he that Roggara- 
manna should take on failure of male issue, 
at anv tune, however remote, It is m fact 
an attempt to create a new line of inheiitance 
by excluding all liens other than dueet male 
descendants. The mstiument was declaied to* 
be invalid fSee fiNo VnUabfta* \ Thalur 
Gobntd , 14 B 360) * # • 

There is a case reported in 32 Mad p 315 
(Moonyat v Moony at), wheie a person govern- 
ed by Marmakattavam Law 7 executed a deeded 
gift in favour of his wife and thiee daughters 
under which tliev and their female descend- 
ants were to enjoy the properties hereditaiilv, 
males being excluded It was held that the 
condition excluding males was invalid. # • 

Conditions restraining alienation or •parti- 
tion of property given are also invalid. 

In Mookond I±al v Ganesh , 1 Cal. 101, a 
Hindu testator gave all 'his mynoveablS pro- 
perty to his sons, but postponed the enjoyment 
thereof by a clause, that they should rutf make 
any division for twenty years. The restores 
tion was held to be void. 

In Ashutosh v. i Durga, 5 Cal 438, a similar 
condition provided m a Will that the heirs of 
the testatrix should have no power of gift or 
sale over the property bequeathed, and that it 
should not be attached or sold on account of 
their debtor* was also declared invalid. 

In Sookhomoy Dey v, Monohati Dasi, 11 Cal. 
604* the testator attempted to create a sort of 
perpetuity in his family ? the property was f to 
remain irUact, certain portion of the profit only 
taken by his son and grandson. There 


cxli 

was a Anther clause against alienation and for 
the accumulation of the profits as long as the 
farm!\ would remain joint. All these condi- 
tion weio declared invalid 

In Raihislwn v Debendra Nath , 15 Cal, 409* 
the testator, having given away the properties 
to Ins sons, in certain share*, attempted by a 
latei document to impose cot tain icsi fictions 
upon the lowers ot alienation and enjoyment. 
The subsequent document provided that the 
sons shall not be able to be personally m pos* 
session oj tlreu shares, thev shall not be able 
to make any gilt or sale ot anv othei kind of 
alienai.on It was held that these conditions 
were void 

In 1 mint ha Tirtha v. Nagamalhtr, 4 Jjud. 
200, the gift was made to a Brahman, with a 
condition sirpci -added hv another instrument 
executed on the same date that he should not 
be able lu roll, mortgage or otherwise alienate 
the pi opei tv As the g.lt was ’not a religious 
endowment, hut a personal gitfr to a Brahman* 
the Court held that it was not exempted from 
the rule against perpetuities, and the conditions 
were void 

In Rajcndra \. Shamchatid , 6 Cal, 106, 
theio was an agi cement between five brothers 
who immed a joint Hindu family by which it 
was provided that ftone oj the pirties ot their 
represent at nos nor any poison, should be able 
to divide the real and peisoiial property belong- 
ing to the tamilv A son of one of the brothers 
sold lus slupe to a stranger. In a suit by the 
purchaser loi partition it was hidd that the 
general si heme of the airangement was bind- 
ing upon the parlies onlv and not upon tiny 
purchase i . and much less upon the purchaser 
from an hoii 

This case is an authority for the view that 
an ani i-partition agreement is binding Ufion 
the pa i ties personally. A contrary view was 
however taken m Radha Nath v. Tarrack , 8 
0. \Y S 126, where it was held that it wan 
•entirely optional with the parties either to 
abide itv this arrangement or not. See also 7 
Bom. 738 28 Cal. 720 and 31 All. 3. 

Another question sometimes arises, namely^ 
whethei a direction for accumulation contained 
in a deed ol gift oi Will is valid according to 
Hindu law ? 

A direction to accumulate the income is not 
per sc invalid m Hindu law, and there is no- 
thing in the policy of Hindu law which is 
opposed to such a direction. There were 
directions to accumulate in the cases of Soorja - 
money v Dccnoboadhu , Biwanath t. Bamtu 
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sundan (1*2 M. I. A. 47) and Sonaton v, Jagat- 
sundari < 8 NT I. A. 60), and though the ques- 
tion as to whet tier any direction to accumulate 
was valid or not was not the subject-matte^ oi 
decision in either of these cases, yet thev im- 
pliedly held such directions to he valid. 

]n the case of Kumar Ashura Krishna v 
Kumar Krishna , 2 El R O C p. 11, a Hindu 
testator by his Will attempted to create a tiust 
for the accumulation toi U C J veais ot the sui- 
plus income of Ins estate m the purchase ut 
zermndnnes, etc , fiom time to time, and em- 
powered his trustees to continue such tiust 
attei the expiration of the ninety-nine yeais 
teim The Will contained no dis|H)sitton <4 
the beneficial interest in the semmdanes to lie 
purchased The ti lists were held to be invalid, 
as bv the direction to accumulate the testatoi 
was attempting to create a peipctuny Sum* 
larl\ in Sonhhomoif Das v Slonohan (11 Cal 
601), an atempt to create a perpetuity bv 
directing that the projicitv should remain intact 
in the family, and that the income should he 
accumulated as long as the family would re 
main joint was held to be invalid 
In the case ot \inntu \ Swurnaniaycc (21 
Cal 5KV) ) , Mr Justice Jenkins, after an ela- 
borate examination ot the authorities in point, 
came to the conclusion that direction fox accu- 
mulation is permissible m Hindu law provided 
they are withm reasonable limits, and in the 
absence ot special piovisnm the limit must he 
that which determines the peuod during which 
the course or devolution ot property can he 
duected and controlled by a testatoi . This 
decision was reversed on other points bv the 
Court of Appeal, but the question legal ding the 
validity of a direction to accumulate was not 
challenged In *25 Cal 66*2, Mr Jiwtocc Tte- 
veleyan simply lemarks, “ th«,t a direction io 
accumulate cannot lie valid unless there be a 
present gift to suppoit the direction to accumu- 
late.” Tlie question again came up for decision 
before Mr Justice Harrington in Rajendra Lai 
v Ray Coomari (11 C. W. Is 1 . 68). His Lordship 
held that, as pointed out by Mr. Justice Jen- 
Funs m Amnio Lai v. Swarnamaycef there *js 
^J bthing per sc illegal in a direction to accumu- 
late made by a Hindu, and that if such a direc- 
tion is neither so unreasonable as to its condi- 
tions as to be void against* public pohev nor 
given for the purpose of carrying oqt an illegal 
object, nor its effect inconsistent with Hindu 
law, it should be given effect to. His Loid- 
slup ga\e seveial examples of .cases, where 
such directions would be invalid, viz,, (H 
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when the effect of it would be to 1 make a gib 
in favour of a donee in future with no gift h 
present /, (2) when consideiing the length oi 
lime for which the monies were to be accumu- 
lated or the excessive sum to wdnch the accu- 
mulation were to amount or for other reason? 
such direction might he held to be void a? 
against public |K>licy. It is settled law that a 
direction to accumulate ioi the benefit of a 
minoi or for payment of debt is perfectly valid, 

(Concluded ) 


(EocreBponfcence. 

LAWYERS A XI) hITKRAlVRK. 

To 

Tun Editor, “ Calcutta \\ kkkl\ Morns. ” 
Sir, 

In response to the invitation extended by 
Babu Ha rid as (ihose, B Ij , Pleadei, to add 
to the list of lawvci liteiatems, I take tins 
oppoitunity to mention some moie lawyers ot 
literary fame both of Calcutta and Molussil 
Bars. 

The Calcutta Police Couit Bai can boast of at 
least allot liei « noted author besides those men- 
tioned by *Mi Chose That is Babu Hernada 
Kanta Chaudhun; M.iv , B L , who began 
literarv life )>y winning prizes in the Eden 
Hindu Hostel Sonnets Competition under the 
pat i onage of the late Su Hooioodas Banerji, 
Kt Betoie leaving College Hernada Babu 
hi ought out his now /anions Rurir Chithi with 
a foie-woid bv Sir (i our nodus and highly appie- 
eiated hv I h . Tagoie SeverUl other story- 
books,, the latest being Rupn Chart, written 
by Mi Chaudhuii, have kept up* lus reputation 
as a writei of juvenile liteiatuie, and the 
monthly SiK»ha-o-8ahttua claims him as a 
Joint Editor frith Bar Salnb Ishan Chandra 
tihosl>, M A 

f Bgbu'Sailesh Nath Bishi, M.A., B L., Vakil, 
is Kditoi of the Jana-Scwah , and Babu Frafulla 
Kuinai Bose of the PoHce Court Bar is author 
of several dramas, both Bengali and English. 

At the Rajshabi Bar, Babu Bmmla Charan 
Aloiira, B.L., is following m the footsteps of 
the late poet Eajani Kanta Sen, B.L. and 
Babu Akshoy Kumar Moitra, B.L., C.I.E. 
Another illustrious membei^of that Bar, Babu 
Sasadhar Roy ALA., B.L., is now at the High 
Court and is too Wll-known ‘to require any 
mehtion here. ** 

I hope further such names will be forth* 
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coming and Relieve the monotony oi legal re- 
ports m the pages of the Weekly Notes 

Yours truly, 

Damini Kant a Ohaiiuiurj, b,l., 

Pleader . 

NAOGAON, lUJbHAHI, 

4-7-23. 


To 

The Editor, “Calcutta Weekly Notes. “ 
Sir, 

He. tjie article headed “ l deduction of 
documents in Couit” from the pen of Mr 
Surcndra Nath Hay, NTunKiI , as published at 
page lviii <4 the cunent volume of voui Notes, 

1 beg to make ecitain obsenations and ciave 
the hospitality of the columns of your esteemed 
Notes tor publishing them 

Mr Hay is of opinion that the words “ first* 
hearing “ in Oi XIII, r 1, C P C , must bo 
the date on which the suit can be taken up lor 
trial for the first time Accoidmg to linn it 
is the date in the summons in case of suits m 
vilnch summonses are issued for final disposal 
and m case of suits m which summonses are 
issued toi settlement ol issues, the date after 
the settlement of issues Thus the saint' ex- 
pulsion in the tide aforosaTd would have 
different meanings wlieji dealing with these 
different salts of hints r flu" rule, however, is 
expressed m general teims and does’ not admit 
ot such different intei pre tat ions unless wc 
read into it something' extraneous The 
reason assigned foi toituring the words “first 
hearing “ m case of suit*? m which summonses 
are issued fpr settlement of issues, to mean 
a date other than the date of the fiist heanng 
is that the Court cannot with such suits dismiss 
them for default 4'or non-appearance of the 
parties or decic$ them ex parte on the date 
mentioned in the summons With eveVy l ex- 
pect I beg to differ hom the view. That the 
Court can dismiss such a suit for default for 
non-appearance on that very day without* any* 
meaningless adjournment’ to another date is 
clear from Or. IX, r. 3, C P. V. Then Or. 
XV, r. 1 of .the Code lays dowm that where at 
the first hearing* of a suit, it appears that the 
parties are not at issue on any question of law 
or fact, the Court may at once pronounce judg- 
ment. It is a tiuigm to say that when the De- 
fendant does not appear to contest the suit the 
parties are not at issue on |ny question. There 
is thus no bar to £he OoTirC's proceeding to # de- 
cide the giut ex parte even on the first date of 
hearing. I am afraid, therefore, that the 


reason assigned for the differentiation is non- 
existent. 

It may so happen that the legislature uses 
a plain woid in a technical or restricted sense. 
To see whether the plain words “first hear- 
ing” aie used in the rule m any other than 
their plain meaning we might look to the other 
part 1 * ol the Code to find m what sense they 
have been used thoie. Tlus words occur in, Or. 
X, n 1 and 2 There they ceituinly mean (he 
first date of hearing. They occur also in Or# 
XV, r 1, and 1 think with the same meaning* 
A resti icted interpretation should not be put 
upon plain winds unless there be something in 
the Act itself which can justify such an inter- 
pretation reasonably aud not arbitrarily. 
Dealing with tlu* procedure laid down iiT^the 
Code lor the pi od action of documents by the 
patties it appears that Or. Vll, rr. 14 to 18 
rcfei to the documents to he filed or to be en- 
tered into the list to be filed by the Plaintiff 
along with the plaint, Af(n; the institution 
ot the suit summons is issued to the Defendant 
and as obseivtd before there are two sorts of 
summonses This distinction is provided for 
in Oi V, i 5 I'nder Or. V, r 7 in both the 
cases the summons orders the Defendant to 
plod nee all documents m lus possession <y* 
powei upon which* he intends to iclv in sup- 
poit of Ins case In the generality of cuses 
thus a. diligent Defendant can never complain 
if lie he asked to pioduro his document on ihe 
fiist date ol hearing J should mention here 
that the legislature expects that in fixing the 
first date ot hearing, t lie day shall be so fixed, 
as to allow the Defendant sufficient tune to 
enable him to appear and answer on such day. 
Vide Oi V, r. (5 of the Code. Thus if the 
“first hcaiing “ in Or XIII, r. 1 bu taken to 
mean the first date ol heading, it does not work 
any hardship on the Defendant. He is not 
put under anv practical impossibility. The 
only pei son who can complain is the Plaintiff 
as it cannot always be expected that he would 
anticipate the defence' The legislature is not 
unmindful of this difficulty While providing 
for filing* of documents or their entry into the 
list to he filed along with the plaint by the 
Plaintiff, it provides m Or. VII, r. 18 (3) that 
that rule would not apply to documents pro* 
duced m answer to any case set up bv the De- 
fendant The Plaintiff, liowever, still becomes 
ordinarily liable to produce all such documents 
on the first date of hearing under Or. XIII, r. 
1. But r. 2*of the older obviates the difficult v 
by giving the Court powers to a<«ept these 
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documents even when produced afterwards on 
sufficient reasons being shown for their non* 
production in time. This rule, 1 think, is a 
complete answer to the contention that c ihe 
fiist hearii g may mean any date but the fit wt 
date of hearing, Jfc account of this rule the 
Plaintiff would dpbe prejudiced bv the pro- 
vision of r. 1. The legislature thus guards 
against the production of forged documents, in- 
sists upon prompt production of documents 
winch is a matter of great advantage to the 
parties but at the same time sees that no party 
is prejudiced by too stringent a indication of 
the rules. T am afiaid there is no reason for 
supposing that there is here anv oversight on 
the part of the legislature. The general prin- 
ciple have been laid down with sufficient 
clarity and at the same time the discretion of 
the Court .has not been fettered. 1 do not see 
wheio the legislature has laid down that the 
time for filing documents should or should not 
he extended. Each document sought to be 
produced after the first date of heading should 
be accepted oi refused on the sufficiency or 
otherwise of the reasons put forward for its 
production out of time. No other provision 
can be fairer than this Time taken in pro- 
ducing a document is one of the elements to 
be considered m accepting it. It is generally 
resonable that all such documents to be filed 
out of time should ho filed without the least 
jxissible delay and there is no hai in in the 
Court's fixing a shoit tune within which the 
parties must file those documents/ provided 
that they are those which cpuld not have been 
anticipated before. I think it would be reason- 
able to construe the first hiring in the rule 
lo mean the first date of hearing', that- it applies 
with equal force to bothW sorts of suits 
and I do not tliink that there has been anv 
oversight in this connection on the part of the 
legislature. On a comparison of the present 
r. 1, Or. XIIT with sea* 138 of the old Code, 
it would appear that the present rule has been 
made more stringent and that too after the 
decisions in Gout Han v^Pran Hari , 21 W. R 
42, and Watson d Co, v. Kanhya Bahadur , 9 
W. R. 294. Not only was there no oversight 
on the part, of the legislature but it enacted the 
present rule deliberately with a* set purpose. 
We should be slow to find fault with an Act of 
which Sir Rash Behari Ghosh was one of the 
sponsors. 

Yours truly, 
Nabanath ' 

Munsif ff .2nd Court, Magura, Dist, demote. 


#0ie* of dose#, 

CALCUTTA HIGH COtJOT. 

fUetnt ducUrio rm no t r«t report** 
i The important ohm to bo fully reported hereifttr.) 

Civil Apfellvte Jcrismtion. Before 
Walmsley and B. B. Ghose, JJ. Se- 
cond Appeal No. I860 of 1921. HARI 
CHARAN GHOSH, ’Plaintiff-Appellant 
d. HIRALAL GHAR, Defendant-Res- 
pondent. The Gth Mrroh 1923. ■ 

Adverse possession — Inception of possession 
as agent — Whether permissive character of pos- 
session continues -after the death of the prin- 
cipal— -Possession of agent's sort, whether 
prima facie adverse to the principals son . 

The Appellant instituted this suit against 
ihe Respondent to recover possession of the 
disputed property on establishment of his title 
to the same. His case w r as that the disputed 
propei ty was purchased by lus father in a mort- 
gage £ale, and since the date of sale, the father 
and after his death the Plaintiff was in nos- 
session of the property for more than twenty 
years The trial Court found that the Plain- 
tiff's father was a mere agent of the Defend- 
ant's mother acid the purchase was effected by 
the former f with money belonging to the latter 
He held, however, Mitft the Plaintiff had ac- 
quired a good title by adveise possession. On 
appeal the low r or Appellate Court held that as 
the ^Plaintiff's father obtained possession of the 
property' as an agent of the Defendant's 
mother, neither he nor his son could be pre- 
sumed to hold it adversely to the Defendant’s 
lpother or the Defendant. He therefore dis- 
missed .the Plaintiff’s suit. Against* the deci- 
sion the Plaintiff prefericd a second appeal. 

Held — That the permissive character of an 
agent’s* possession would not continue after the 
death of the principal and that after the death 
of theMgent, the possession of his son would 
be prjmd facie adverse to the heiis of the prin- 
cipal. 

Babus Ram *Chandra Mozumdar and Bijan 
Kumar Mukherjee for the Appellant. 

Dr, Dwarkg Nath Mitter adf rBabu Natayan 
Chandra Kar for the Respondent. 

8, C. C. Appeal allowed and case remanded* 
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MOTH 

BStTOftlAl. Notm— 

^OrlSSal 3 wri«»sliotiQtt ovor Kunqipm s illicit* .. 1x1,14 

* HE PORTS (Am Index.) 

Sir John*Woodroffe Reader of Indian Law 
at Oxford. 

We are glad to note Il*at Sir John VVoodrofle, 
who aetned fiom the Bench of the (’nlcuttft 
Hi<*h Court last > ear and who is so well-known 
throughout India not i nl> loi Ins legal leam- 
mg but as ivn Orientalist, who has entered into , 
the siiiut oi the ancient ci\ lli/.ation and cultuio 
ol India, has been appointed Keadei ot Indian 
O.nv at the Cnneisify ol 0\loid He sueceeds 
Sir John Trevel.wm, w ho w dl also he letneinhei 
ed as a no less distinguished JiuU-e ol the ( <*l- 
eutta High Com land hke him al^on well-known 
author ol seieiaf woiks on Indian law ol 
w Inch lus woi k ui.JUmlu few is I hi 
most popula. and useful It is m .nesting 
to note that before Sn John 
same chan was idled hv Hu Wi ham M< Ay - 
also a \ ei v distinguished Judge oi tlic< aliutta 
High Court and nut hoi ot the well-known woi ^ 
OI1 lurispi'iidoneo xHi.fl. has made hw mime 
tan, dim to' ere, y student at lav. That th.ee 
Judges of (he Caleutta High ( oiut have n 
succession hlled the same eh; ir at lie (Mold 
Cn.vers.tv may l* vnd to establish ^ in- 
tellectual tie between these centies ot.iultmc 

in the Far East and W cst • 

— « 

The late Mr. Shirley Tremearne. * 

The death of Mi. Shirley Tieme.anu- on the* 
7th of July last at Bangalore aWhe npo age of 
seventy-five removes Iron, amongst us tin 
fimihar figure of a vety prominent e.iti/.en of 
this cosmopolitim city in India. Jfe had come 
out to India for a carder of lus own choice an. 
he made it by his own exertions talent and 
courage He began life, in Tmlia as an 
80 Rs ‘clerk in the office of the Account- 
ant General ' in Burpifc where he went 
failing to secure anything better in <*»»- 
cutta But he longed to return to C alcutta. 


which of all cities in India, afforded oppor- 
tunities to a, man with an imitative and 
a will to make one ^ headway as a pith* 
ho man and a. businessman too. He first 
got a translei to the Ouirenov Oepwrtmenfc 
at Caluitta- and through his bn*s there he got 
an mtioduetion to Sir Kichaid Couch, Chiel 
divine ot the < aleutta High Court, took 
a liking f< >t the piommint; ymn^j man and ap- 
pointed him lus Pnuitc Sccitterv Ml. Tre- 
meaimi M‘i\od m the same capacity under three 
'■aiecesMNe ('iucj Justices, the Iasi, twobem^ Sir 
K,<li;m! (both and Sn Comer Pet heram He 
bet «uno lli<'i eaftei ,m Nssistant fte^Lstrar, but 
«ja\e up tin’ Hj*«h < ouit tor taking up the 
management and dneehon ot trading and 
coinmeicMil concerns Bui his early coil- 

uectinns with the 1 f uz It Point had deve- 

loped m him a dmotinn to U\\ and 
an .'Uachmrm Ini lie Bin in tact 4ns 
Iom lui ill. lijfi so ',n at that even 

allei he had severed n U connections, with tins 
( null and made lot Imnsell the [Xwotiori 
nt ,» kadin^ journalist and a piourncnt luwi 
n<^ nnth m (’alcutla, hi 1 was a r'pulai weekly 
m-Hoi l o*i he liarJtl ahi rit v and took particular 


pleasuie m 
puhlii h»pu ? 
bon ttl j t m mi 

at the conn t 
Mi fl.idson at 



some lime m talking on 

tin' moie hid ^pendent sec- 
ts. H ' a) wins look JitH seat 
bio v here Sir Obtains Paul, 
Mi Hill and others usually 
sal ,md e\i ha ri^ed with Lhem views of persona 
and time's and public questions as well. 


The ( alcutt.i High Com I and the Cal- 
cut t \ Bai have alwa>H hern noted for 
hem" unimme bop) Executive influence. 
H is he*e t lint Mi. Trrincurnc developed a 
sumlai spin I of independence against thd 
Indian hunaucMcv He never believed uj the 
cant that f ndfo was made by the Civil Service 
or lor the Civil Service. He threw his 
lot with the people of the country amongst 
whom he had made lug fortune and also 
many fi tends and thoroughly sympathised 
with their, political aspirations, He adopt- 
ed India as his .home an<l as a citizen of 
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Calcutta he spared no time or trouble for her 
civic advancement. For more than 20 year a 
he served as a commisoionei ol the (JhJcutla 
Corporation where he earned the esteem of fab 
colleagues and of the public by bis tact and 
independence and keen concern for the welfare 
of the city. He was i> director ot many com- 
panies and wielded great influence in commei- 
cial circles both by lus force of character and 
us a. fearless journalist. He was always pro- 
gressive in lus views and never allowed raci.il 
prejudice to cloud his judgment and foresight 
of public affairs. “The Capital” which he 
founded m 1888 is the most appropriate and 
lasting memorial that lie has left behind lnrn 
and w'e earnestly hope that it will keep nr- 
spirit and personality sdne tlnough its columns 
in thtT onward marcii of time 


Regulation III of 1818— Detention without 
trial, 

Krom reports* of Vaihamentary proceedings, 
received l>y the last English nmii we find that Su * 
Walter de Fioce asked the Coder- Secret ary of 
State for India if he could give any informa- 
tion as to Ihe trial of the alleged Bolshevist 
agent Shakh. t Lsmani at Peshawar for alleg *d 
conspnacv m India and whether the trial had 
thrown anv liglit upon Bolshevist propaganda 
in that countiy. Eail Wmteitou icplied that 
tins man had been a i rested, but so far a* a* 
knew*, lias not \et been brought to ti ini 


In our editoual columns last week we n- 
J ei red to tins arrest at Peshawiu as ufso that ot 
a Mahomedan Editor <>i a vernacular paper in 
Calcutta undei Regulation lit of 1818 From 
the question of the member ot Pail lament above 
referred to, it will appear that he presumed 
t hat these men were being tued m the to 
gular course of law. We do not take any ex- 
ceptions to these ai rests on suspicion But we 
think it right that these persons, if they are 
British subjects, which we presume they are, 
should be tried We have shown in our last 
issue that a Joint Committee of the CSntial 
I legislature in India recommended that no 
British subject should bo indefinitely ftetainea 
under Regulation III of 1818 , It is but right 
therefore that they should be put, on their trial. 
U they have acted as agents of a foreign power, 
k they may he proceeded asavntst under ihe 
Official Secrets Act which was recently passed. 
If Aityey , or either of them, have been engaged in 
any ^hostile conspiracy in India, they may be 
"“Mae* unAAr conspiracy section of the Indian 


Penal Code. If it is felt undesirable to hold 
a public trial, they may be tried m camera. 
Had they been foreign agents engaged in anv 
conspiracy m Ipdnv, they might have been de- 
ported* out of India under Reg. Ill of ib’J8. 
The reason w hy we object on principle to their 
indefinite detention under the Regulation is, if 
we allow' such discretionary power of detention 
to tlic executive in respect of any British sub- 
ject, simply because the allegations against him 
are very grave, then the executive will be at 
liberty to detain indefinitely others as 'well on 
the stiength of grave allegations or reports 
from secret service men. The Repressive 
Raws Committee Recommended that such de- 
tentions without ti tal should cease in Tndia as 
a patural sequence to the Reforms. We 
hope, that the puttmg*oi Reg. III ot 1818 into 
ojxuation again does not indicate a j eversion 
to a reactiomuv policy on the part of the Gov- 
ernment of India which is discernible m ofhei 
directions 


Assembly's Resolution recommending limi 
tations on Viceroy’s powers of certifies 
tion, 

t The purport of the Resolution of the Legis- 
late o A^semblv passed b\ a majority of votes 
last week on a motion by ATi J R, Basu (Mem- 
bei fiom Bhimai j^httt it recommends that 
the power of the Governor-General to pass a 
Bill bv certification when either of the Cham- 
bers^)! the Contra! Legislature fails or refuses 
to pass # it in the form recommended by the 
G over not -Geneial undei set . 07 B of the Govern- 
ment of India Act be* limited to cases where 
the “ safety or tranquillity of British Tndia or 
any part thereof is concerned.” Sec 67B also 
included the words ” or mteiests after “ tran- 
quillity.” The word “interests” is too wide 
and the Assembly haa recommended that this 
word be omitted. The* recommendation of the 
Assembly in the present state of the Indian 
constitution, amounts to a mere expression of 
a .pious wish. This is so, first because a reso- 
lution of the Assembly is not binding on the 
Governor-General in Council. In the next 
place, even assuming that the Governor-General 
in Council, who are a much npre bureaucratic 
body by tradition than * the Governor-Gene- 
ral himself, are at ail disposed to receive with 
favour the recommendation j>f the Assembly, 
it is not wdthin their competence to mbdify the 
provisions of the Government, oL India Act in 
any, way. They &#, we* believe* the last 
persons to recommend to PaHi&tnent |hat the 
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Government of India Act should ho amended 
in accordance with the recommendations oi the 
Assembly. So the attitude of the Executive 
Government both in this country and in Eng- 
land will be that the resolution will be reserved 
tor the consideration of the statutory commis- 
sion that will come out to this country seven 
years hence. 


. There is, however, a more expeditious means 
l>v which constitutional changes may be brought 
about. *The Jhitish constitution oi to-day is ,i 
creature .of* convention^ and not ol statutes 
The Legislative Assembly was juoceedmg on 
the right track since it came into existence m 
1921 in ertatmo conventions ot its own One 
ol the conventions that it has established, 
which was recognised btith by the Pi esuleiil 
end the Government ot India, is that n* 
members are entitled to make nominal cuts m 
mm-votable items. This is a specific instance 
where convention has overridden the stiict 
letters of the In w Then dgum with regard 
io the Finance lull, tic' AssembK ictused, in 
i92i, to tefei the lull to a Joint Committee ol 
the Council ot State and the Assembly as was 
then proposed b\ the Goveininent and tlu' 
Assembly assented its light independent 
deliberation with *a view to establish 
Mipieme control ot all«M4)iwv Lifts on the 
analogy of the House ot < ’ominous. With re- 
gal d to taxation, Su Malcolm Hailev, the then 
Finance Member to the Government ot India, 
gave a distinct assurance, that no taxation would 
be imposed without tile assent of the Assembly 
This assurance was adhered to bv the Govern- 
ment of litdin when in 19±2 the doubling ot 
the salt-tax was disallowed by the As^cniblv* 
although the Budget deficit was then much 
more serious than itVas this real. 

• ' • 

Sir Montague \Yebf> and •some of Ins 
colleagues of „ the Assemjblv have a* inti- 
mate a knowledge of the Indian •Finance 
as the present Finance Member, who ts* 
a mere novice in Iris office* Those who 
have studied the Inchcape Report know that 
the last Budget, could have been balanced by 
retrenchment. Even Sir Basil Blgckctt’s then 
Secretary, the Hon’ble Mr. Cook, admitted in 
his speech in the Council of State that there 
was a further majflin for retrenchment to the 
extent of S drores. No responsible minister 
under any* constitutional* term of Government 
would have insisted on the imposition off n 
unpopulai tax^ under meh circumstances and no 


Governor of any self-governing Dominion 
would have dared to defy a representative 
Assembly m trlie manner that Imnl Heading has 
done It is therefore general! v behoved that 
th£ certification was reported to more for the 
pm peso of a tcasKcrtion of the autocratic power 
of tiie Government of India than for balancing 
the budget It the Members had then 

jebigned on the issue foieed on tliem and 
brought about a dissolution, tin' situation 
to-day would have been quite different. It W 
nut her ^editions noi mftauiul. on tht' contrary 
it is pci feet I v constitutional to bring aboJt 
dead-locks and dissolutions m sue h circum- 
stance 5 ' It jk b} such means that the consti- 
tution wkll gmw, conventions will he estab- 
lished and the executive will be made tuftpon- 
sible to the legislature as the> have been m 
Engl. md Jkuliammitai \ stniggles always lur- 
msh safe-guards against unconstitutional move 
menis in r\ei \ eomitiv 

’CRIMINAL JURISDICTION* OVER EURO- 
PEAN BRITISH SUBJECTS 

II — JURISDICTION OF THE COURTS (A) UNDER 
THE E. J. HO ’d t ’ll AllTRBS, AM) 

THE TATITK8. 

(Continued fyont p. cxl.'i • 

[i;sn—17M ],~ fv 21 Geo. I FT, e. 70, a 
(rep In G. I. Act, 1915) saved the jurisdiction of 
the Supieme Court in aspect of orders of the 
Goveiiioi-Geneiul in Council relating to such 

persons ( 1 \ 

The 26 Geo. Ill, c, 57, * 29 (rep. by Aci^ XI 
of 1K72J tendered (European) British subjects 
in India amenable to the Houits of Oyer and 
Terminer, and the Courts of General and Quarter 
Sessions, for offences in Asia, Africa, America 
and he> end the Tape of Good Hope to the Straits 
of Magellan, within the trading limits of the E* 

I. Co^ S. JO (rep. by 55 and 56 Vic., c. 19) 
gave the Governor or President and Houncil at' 
Madras m their Courts of Oyer and Terminer 
and Qcneial Sessions of the Peace, civil and 
criminal jurisdiction over all (European) British 
subjects unthin the specified territories not in- 
cluded in the Charter of I? 58 (£). 

By 24 Geo. Ill (sess. 2), c. 25, s. 44 (rep. by 
35 and 36 Vic ,*c. 63) passed in 1784, the King’s 
(Le, European British) subjects were amenable g 
to the Courts in India for offences in Native 
States, and 33 Geo. Ill, c. 52, s, 67 (which came 

(l t 7 B. U. 0, U. 0, IS, 13 * B* 4*^ &¥*h U8HB0 B. Ifc 

* ' * 
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into force on ls< Jan 1794, and w.is repealed 
l)V Act IX of J87/) contained a similar provi- 
sion (5) 

| 1/97]. — The 37 Geo. Ilf, o 1 12, 8. 9, estab- 
lished the Recorders I'ourt for the Fort nftd 
town of Madras and the town of Bombay and 
factories subordinate thereto S 10 conferred 
jurisdiction on it over (Emopean; British subjects, 
in any faetoi y subject to the Governments of 
Madras and Bombay, im 1 cognizance of all com- 
plaints for urim^ committel ^v them thoicin ( p. 
S jK repealed 1 1 10 (’barter 26 (Jeo If, ns to tlm 
May o<’s Coat fc and th‘ < 'onrt of the (Joveinoi 
or Prosident and Council of Oyei and Teuninci 
and .Jail Deliven, and tr.msfoi red then powers 
to the Recorder's I'ourt, The exclusive powers of 
the (rovemoi in Council in Oyer and Terminer, 
under the Chatters ol 1726 and 1733, ovei all 
persous mcludmg (Emope.in) British subjects, 
now became exclusively vested m the Reeoider'* 
Court (5). 

1 1800\. -By 39 and 4) Geo III, r. 79, s 7 
(rap. by G. 1. Act,* 1915) the Recorder's Court at 
Madras was abolished, and all the powers granted 
to it under 37 Geo Iff, e. 142, fussed to the 
Supreme Court to lie created Bieie. 

| 1S07] — The 47 Geo Illness 2), e f>! S. 

4 and 5, (rep. by Act IT of 1S(>9), appointed the 
Governors and Councils of Muliusund Bombay, 
justices of the peace lor the sitid towns and few 
the settlements and factories .subordinate thereto, 
and empowered them to appoint justices of the 
peace for the same 

Jurisdiction of th* Courts in India up to IS Id. 
— Until 1813 the Kind's Courts (Supreme Couit 
and 1 ho Recorder) had exclusive juiisdiction to 
try European Butixh subjects for offences com- 
mitted in the Mofussil (0). 

The criminal jurisdiction of the E. I. Go *s 
Courts was till then limited to 3 4 5 natieet" and 
Europeans not being British subjects. By vari- 
ous Regulations Mofnssil Magistrates were em- 
powered to arrest British-born persons, and after 
iinjuiry forward them to the Presidency towns 
for trial (7) Reg XVII of 1813 (repg. Regs 

(3) Raj. v. Watkin-., <1801) 2 M II 0 R 4U- Fnxp ^ 
htmnl'h, (187#) 2 AH 218,230. ’ Set 9 Geo IV, <*7V« 

{rtp by (IT A . 1915’, 127 (rep before). 

i4l 7 B. If 0. R. 6, 14, 24 Re Natnrajn , (19I2> 86 Mari 
72, 75, 76 9 ami 10 worn rep by 55 htuI 56 Vic, r. 19 

unrt » 18 bv Act XIV of 1870 * 

(5) 7 B H 0 R 6, 19, 90, 24. 

i6l Recital to 63 Geo *11. <\ 165, s 105? Rrj. v, Rmu 
(1R70) 7 B. II 0 Ii 6, 22, 24. 

<7> 1 Mor. 1% xovi * H iir Analysis Vol I, *$7«~4S0 
llmq. Regs. XXU, 1787, n 12 XXVI, 1790, s. 18: IX ot 
IWM 1W u * i79G » «* 2-4 VI, 1803, e *» XV, 

$M. ttof* Vf, 1802 a. 19. IV, 1809, sb, 2 } ,3 : Regs 


VIII of 1806, ss, 4 — 19, and X of 1806)-pr«_ 
vided for trial in the {Supreme , Conrt of com 
plaints against European public officials as such. 

[/<S/J]. — The 53 G*o. II/, c. 155, 8. 305 (tv/,. 
by Code, 1872) was the first statute which em- 
powered Magistrates, who were J. P.’s, to try 
offences by such subjects in the Mofnssil (5i. Till 
then they had been exempt from the jurisdiction 
ot the E I. Co.'s Courts («9;. The Statute \\!h 
piOiitul^a ted pditly in Madras in 3820 (10). 

S>. 1 01 iep by 53 and 54 Vu*., c 33), and 103 
[up by Act X of 1875), related to information^ 
iii s he Buprerue Courts and the Recorders Court 
against European British subjects, unlicensed or 
committing offence&in the interior. 

»S. 10 5 empowered a Zilla Magistrate, who w 
a J P. (//), to eotortam complaints by native* 
lor certain offences, * not being felonies (e.n , 
manslaughter , (12). against their poison or pro- 
perly, i Id) and prescribed the procedure and 
punishment. Act VI L of It 1 53 {rep. by Act 
XV 111 of 1862) extended s. 103 to offence- 
against other persons also, aud confer? ed jurisdic- 
tion on Joint Magistrates and other competent 
Magistrates. 

8m ch Magistrates had juiisdiction to ti v Euro- 
pean Biitisli subjects only under s U>3 (II) 
(except foi contempts), (15 and not for oHence* 
undei tli 0 Penal Code, (10) ‘which weie triable 
exclusively 'by llie r f^jwine ('ourt, or the High 
Com! in jLs Extraoidinaiy Original Criminal 
Juiisdiction (17) 

Ap to appeals > from con vief ions by J. see 9 
Geo. IV^ c. 7 J, ss. 48 and 49. Appeals from cons 
victions by J P.'s in the Mofussil and Magistrate- 
acting under 53 Geo. IIT, c, 155, s. 105 lay, undei 
Act IV of 1843, to the E I. ()oJh ■'Courts. S. 
♦10, Code 1861, allowed appeals to the Court of 
Session.' 

(To he continued.) 

, E. *H. Monnier. 

\,1799, * 18 ’III of 1800, *. 18 Ilf of 1818, h 29 
XII ol 1827, s 10. Ret/, v. Rcay, 7 B. H O. R 6, 11, 16, 20. 
Sen Mo»drVtJ?<' v Da Costa, (1802) l Str 140, 143 
• S8? 7 B H O R., p. 26 

(9; Rental to «*. 106, fouml toiract, 7 B II C R., pp. 20. 

21 . * 

(10) 1 Hor T)ig Jxxi 

(11) Marginal note to sac, 

(12i q. v. Sheriff, U 866) 6 W. It. J3, 14. 

M3) Not for offences against others v, Siddulph , (I860) 
1 T & B 607,609: Re Russell, (1838) I?XUt. 862 . Re PaWf, 
(18361 Fult $13. 

(14) R* PattUy (1886) Fult. 813, 327. 

(16) Fult., p. 826, 

(16, Rey. v Dixem, (1889) 0 R. II. 0 R, 14 ffollg 8. N A. 
Rep 1862, pp. 191, 238, ^ Reg. v. Wdte, (1870; 7 B. ft, 

0# RJ. . 

(if) Q. Brae, 11866) 8 W. 1. 64, 96, W. 



THE 


Holes. 


Calcutta WQtiMy 

Vol# XXVil.] MONDAY. JULY 23 , 1923. £No. 35. 


Content*. 

none 

RuvAiii Not**— 

Aimaun** 

London Note* .. « . ~ .. cli 

Criminal Jurisdiction over European British Subject* . . nllt 

KEPORT8 (An Intftx.) 

t . 

The Assembly’s censure on the Government 
of India for their guarantee in respect oi 
the Alliance Bank of Simla in liquids* 
tion. 

Sir Basil Blackett had to swallow a much 
bigger humbie, pie m answering the indict- 
ment of that level -headed, sober and vend- 
able l(*ad( i of th- moderate party, Sir Siva- 
svvainy Iyer, dunng the censiue debate on tlie 
extracrdinaiy action x f the Government of 
India in connection with the liquidation (1 thh 
Alliance Hank oUSirnla tluuPhc had to, m 
meeting the argument of the non-otfieial mem- 
bers during the Budge? dMffite m March last. 
What lie lacked m i.igmnent 01 m jxiwcr yl 
debate be knew then he could make up by hav- 
ing iecour.se to the exfraoidmaiy power of*lhe 
Viceroy in overriding the adverse vot?‘ of the 
Assembly by certifi cat u *1 Sn Sivanwamv. 
however, ticked him, though not m so many 
words, how it* was that when be had raised sq 
much dust and taxation over a pi ospectove* de- 
ficit ol crores, Jie quietly and compla- 
cently agreed to the Government ol India giv- 
ing a guarantee of 4 \ ervres ont^of publit icve-. 
nue to the liquidators of the Alliance Bank, 
before satisfying himself about the tiu& posi- 
tion of the Bank We take the following froip , 
the telegraphic sumrany of the debate* 

41 Sir Sivftswftmy oppoflGtl any pledging public revenues. 
He did not believo in the reality of tlie lurid financial pictuie 
painted by Sir • Basil Blackett with regard to a threatened 
financial crisis. The Alliance Bank failure could not possibly 
have brought about a general* collapse of credit and never 
during the past half a century had failures destroyed confi- 
dence in an entire banking system On the ground therefore 
neither of philanthropy jjpr of financial stability was Govern- 
ment justified m incurring a pecuniary liability. It is, he 
added, a strange irony of fa hi that a Minister who played the 
nie of financial censor to the A#K#nbly in March last and in 
the fervour of his orthodoxy, described the financial polity of 


his predecessors as “a Rakek Progress '* should have himself 
embaikod upon such an unbound and dangerous policy iu 
the following month, 

Sir Basil Blackett hiw one stock argument 
to ofh’i in justification of all his confused 
canons of finance, be it m the matter of taxa- 
tion 01 m i he matter of hacking up of a private 
concern out of public revenue and that kMhat 
the credit of India would have Buffered if he had 
not acted as he did He forget*} that the credit 
of India haft always stood high in the world 
and will continue to ntmal high, unless he 
,hiakts a hush of it It, is no wondei that the 
Assembly passed the vote of censure by a 
large majority The llon’blo President of 
the \sKPiuhlv once obs<*»vcd ratlin plaintively 
that m the icsult of an udveise vote or censure, 
the Govei mnent of India do not resign But 
may w<v ask what does the member :n charge 
on whom cciiMiirc,i 8 passed do v How does he 
swallow it i J The Indian Kxeeutive, the higher 
w ? go, seem to develop an uncommon power of 
digestion of tins unpalatable article which 
rm n in then position throughout the civilized 
wot Id 1 1 \ .to < \oid 


Money Bills and the powers of the Legisla* 
ti> e Assembly and the Council of State. 

Mu* Kamaith moved a resolution in the 
Legislative Assembly last week to the effect 
that tlm Government of India Act he so amend- 
ed that all Money Bills are to originate m 
the Legislative Assembly and that the Council 
of Stale is not to amend them m any way. 
We cannot congratulate this vetcarf member 
of tb$ Amenably on the teims of hjs resolution 
and are not at all surprised that it was lost, 
fchs motion was inopportune and ill-advised. 
We are in sympathy w ith hib object but not with 
his discretion or judgment Members who 
desire to introduce constitutional progress 
ought not to risk a defeat in the Assembly, as 
that has the effect of rather retarding such 
progress than helping it. We have already 
said that constitutional progress may be much 
more readily secured by the elected non-official 
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members of the Assembly acting together and 
getting constitutional conventions established 
by a majority of votes than by passing pious le- 
ad utions recommending to the Governor-Gener- 
al in Council to get one Or other of the ,pr6vi- 
sions of the Government of India Act amended 
by Pailiament. Neither ot them would be in 
a Jiuiry to do it before the statutory period 
Resolutions hastily Jiamed ot hurriedly moved 
and- not approved bv the Assembly stand no 
chance of being seriously considered even at 
the end of such period One should, therefore, 
iake‘counsel of one’s colleagues and make suit 
of the Assembly's suppoit befoie moving such 
lesolutions. 


JJjr, Bamarth was a life-long colleague of Ku 
IMierozesJia Mehta and GokhaL and is one 
of the tew old type congressmen h\ing He is 
a man of sterling independence, and although 
lie is a nominated membei fiom Bombay, in* 
always rotes in the Assembly aceoidmg to Ins 
own conscience amd nol a cron ling to official 
wishes He was examined befoie the Joint. 
Paihamentm v Committee beio.e the passing 
ot the Government ot India. Act It is tlieic- 
tore with great leaped for him that we bee 
to point out that bis resolution was miscon- 
ceived and inns count tr to' the scheme ot flic 
Government of India Act* *\Ve need bardl\ m- 
nimd linn that this vetv question was raised m 
the Assembly on the 1 71 h <f March J921 when 
the then Finance Membei (the Hon'ble, now 
Sir, Malcolm Hailed moved that t^e Finance 
Hill be referred to a Joint Committee of both 
Houses, This motion was strongly opposed b\ 
the non-oflicml membei s of the Asseinbh, 
both in the House and in the lobby on 
the ground that with jegard to Money Bills 
the voice of the AssembK, like that of the 
House of Commons, should be supreme The 
membei a objected to the proposal of 
reference to a Joint Committee , wheie 
according to the Legislative* Rules, the 
Assembly and the Council are to have equal 
representation. Mt Eaidley Norton was* selec- 
ted by the non-official members to oppose tic 
motion and for fuller information his speech 
may be referred to. In view of the strong 
non-official opposition, the Finance Member 
withdrew l us motku and the Bill was con- 
sidered by the Assembly alone as it is done 
m the House of Commons. In 1922 and 1923, 
the same procedure has been followed with re- 
gard to the Finance Bills, This has established 
the constitutional convention tliaf the finance 
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Bill originates in the Legislative Assembly and 
it was unwise on the part of 1 V|i\ Bamarth to 
move that u should form a part of the statute 
law. For constitutional conventions are as 
bindiflg as arty statute law. The furthoi con- 
vention that was established at that date was 
that while all other Bills may be leferred to a 
Joint Committee of both Houses a Fmarn^ Bill 
is not to be so referred 


Then the debate which took place in the 
Assembly on the 24th of March 1921 'is of no 
less constitutional interest so far as the second 
portion of Mi. Samarth’s iesolufi|oii is con- 
cerned We shall veiy briefly give a tesume ol 
it After the Finance Bill of 1921 w\ as passed 
by the Assembly with amendments, it went 
befoie the Council of c Btate in the usual coin sc 
.The Council of State amended the schedule of 
the postal lutes reducing the postal late toi 
letters 'not exceeding the weight of 1 tola to 
l anna The Bill came back to the Assembly 
loi its approval ’of the amendment The de- 
bate then turned on the question wbethei the 
Council was entitled to amend the Finance 
Bill alter it lad p, - ed tie As^emblv It is 
admitted b\ those who leviewed t lie constitu- 
tional fiowcrs ^t the two Houses on that occasion 
that the Council ol Stat£ could anumd the 
Fma nee Bitl as any qjditfa Bill, but the AssembK 
was not bound to accept the amendment. Lt 
the two Houses came into conflict in this wav, 
whrft was tlie leniedv^ Certification was not 
suggested bv even the official members at the 
time Bee 07 (IR of the Government of India 
Act gives powTis to*ihe Governor-General to 
summon a Joint Sitting of the •Council of 
Sin/e and the Assembly for the lemoval of such 
conflicts The oniv diaw-back'of this provi- 
sion is that such a Jomt Sitting of both Houses 
(“mno{ be held until six months after the con- 
vict arose. Bat a Firfanco Bill cannot be hung 
up for* six montliB. The Assembly might have 
put an indirect pressure on the Council of State 
• k> abcept the Assembly’s decision. But in this 
ease as the Council of State had recommended 
a reduction of the postal rate, which was likely 
to meet with public approval, the Assembly 
after an assertion of their constitutional right, 
accepted the amendment. 


Sec. 07 (3), Government, of Tndm Act, has 
adopted the provisions for Joint Sitting of a 
bicameral * legislature* for removal of conflict 
between the two Houses tram the more recent 
Austral fan b constitutions. The analogy of 

ISO 
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Canada cited by Sir Malcolm Hailey is 
hardly appropriate. In conclusion, wo 
would venture to point out that Mr. Hamartli's 
•aigumenfc by analogy ot the House ot Commons 
us somewhat anomalous and antiquated 
Fi diners of modern constitutions, as m the 
Austiahan Commonwealth, have avoided the 
anoinahes oi th^ British constitution, winch 
me of peculiar Instoiieal origin The piovision 
in see 67 (3) is modern it establishes the 
ultimate supremacy ot the Assembly not 
merely* with regard to -Finance Bills but also 
m lespoct Of everv rucc.suic oi legislation. Tin 1 
Assembly consists of J4t members and the 
Council of State onlv 60 uikI it is evident that 
m a Joint Sitlnuj oi the two Houses, the voice 
ot the Assembly will ultunateU pievail The 
Council ot State is mcSnt onh as a l ) rake on 
too hasty legislation. The fi timework of the 
<«f>\ eminent oi Jndm Act is in some icspects 
modem. In some otliets it is quite antiquated 
such as the power ot ccnti heat ion, a pow r ei which 
Ju’S( been obs< tete since the da\s of the Stuaits 
The pov.ei contciiod on the Legislative Assem- 
ble is, at tel all, thus hedged in by a stcel-hame 
U, howexci, the people and their leprcsenta- 
ti\es axe in earnest in demanding and excus- 
ing then constitutional lights, # t 1 1 e steel-1 mine 
must soonet than (atei gne m 

Hindu Civil Marriage Act. 

Oi (jtoui 'f> Bill to amend the special 
Mai iiage Act, 1872, has passed the Conned of 
State, and will, we have no doubt, receive tin* 
assent of the (lovenun-tieneral in due comae 
The bill, as our leaders aie awaie, is a purely 
pci missive* ineasuio enabling Hindus, Jains, 
Sikhs and Buddhists to contract wliat js called 
a. eivij mairfage undei the Special Marriage 
Act Mamages unHer the bill will be mono- 
gamous. • • 


LONDON NOTES. / 

(From our Correspondent.) * . • 

20ft June 1923 

The Judicial Committee commenced their 
Trinity sittings on May 31st and 2 Boards 
were constituted. 

On June 4th, an appeal from Bengal, 
Amiada Mohan Roy v. Oour Mohan Multick , 
was hoard by Lows Sumner and Phiulimore, 
Sir John Edge and Mr. Ameer Aij, The 
Respondents who were presumptive reversioners 
to the estate of <Sopai Lai Seal, deceased , 
entered into agreements with the Appellant 


to tiansfei to him their rights in the estate 
ii and when they should vest, Both Courts 
m India, decided against the validity of tho 
iup cements and the Board confirmed their 
decision without calling on the Respondent's 
M rants L . l)e(*ruytitn , K. (’., anu 

1 Majid jor the Appellant 
i Sn J Annnlcs, h, (\ and Mr. E. It. 

Rtuh(.s tot the Respondents 


On June llh, oth, 7th was heard the ap- 
peal oi Lai 1 1 inn . Stnyh v 1) C, of Partubyarh 
R >ii(ll i » Tin* suit out of wlmh tins appeal arose 
was hi ought by \aram Singh lo decide whe- 
thei he oi Raja Awmlesh Singh, a minor, re- 
piescnlcd by the Respondent, was entitled to 
tin ILmpur Hstate A compromise f9t liti- 
gation between antecedents of the present 
litigants is claimed bv the Appellants to he 
imalid Tl e lies pondenl , while upholding 
teiius ot tlie compromise contends that rdi 
questions i ( dating to Us validity have become 
tv s judicata lie n!s> alleges a* custom of 
line.tl piimegomtiue Judgment was u* served: 

,s// G Lowndes t J\ ( ' , and \L 10 nu .orthy 
Bunin loi the Appellants 

Mrssrt DeGruythn t h C , IT. W attach, 
and It I tube f ot the Respondent 


On June 7th, judgment was delneied in 
Muni Is hdoit n << Co , Lit. \ Chief Revenue 
Utth'inhj, Bombay The appeal w is allowed. 


Jin.' will Reloie Conns H\i,i>\m«, 
w \ s 1 1 1 ; and PvHMooH Piro?*haw Bomanji 
Pi hf \ Bai (loolbm <( ot s , (Bombay' The 
litig.it. on commenced in an originating sum- 
mons taken and foi the dcteiimnution of the 
consti uction oi a .cttleinent. Judgment was 

1VS(TV((1 

Messrs Upjohn , h . C , Tamltn , K. C , and 
E. It Rathe* fui the Appellant 

Chtvson, E C.\ and R. J. T, 
Gibson for the Respondents 

# 

June ftth , Util iuk[ Pith. Before the same 
j} oatl l * Ma Than Than v Wa Twa Thil 
(Lover Burma) The Plaintiff-Appellant 
claims to he the adopted daughter, and the 
Tiespomleut-PMVndant, th* widow of an l • 
Po, K\aw, a Buddhist resident in Bangoon 
The Appellant seeks a declaration that in 
awaid and deed of release, w hiefi allotted to 
her los than her legal s'raire as a daughter, 
nro not hindjng on her The Court' of first 
instance decided in her fuiour hut,the Court 

151 
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of Appeal reversed that decision. Judgment 
was reserved 

Messrs. Dunne t K. C. t and B. B. Baikes for 
tho Appellant. 

Messrs . Montgomery , K. C., and B. Dube 
for the Respondent 

June 8th. Betorc the Board presided ovei 
l>y IjOrd Sijmnkr, Midnapur Zammdary Co , 
tud *v Lima Charon Mandal (Bengal) The 
Plamtiffs-Appellants were purchasers of a 
ton lire sold for arrears of rent under Bengal 
\cl VII 1 oi 1805 and sought under sec 10 ot 
that Act to annul all under-tenurcs held h\ 
the DefcndantsHUespondents Tho lattoi 
contended tha„ tho midor-tenuios had not 
come^inlo existence' alter the creation 
of tho tenure and the lower Courts had c o 
found The Roaid dismissed tho appeal with- 
out cabling on the Respondents 

Messrs . DeGrpyther t K C , and A\ Broun 
for the Appellants 

M. B , Dube lor the Respondents 

Juno 8th and 1 1 1 h Madhavrau M aman 
Sandalgekao v. Raghunath (Bombay) The 
lands m dispute m this suit are the 
\Wtan Incm of the Respondent lamily The 
'Appellants claimed lu lu\\e*aapuied a right 
to be perpetual tenants ot the Watan lands bv 
adveiso possession Judgment was icserved 

Sir CL Lowndes, K C. and Mr K Broun 
tor the Appellant 

Mr. K Raikcs for the Respondent-. 


June Jlth. Janinabai ^ Fazalbhoy Hep- 
ioola (Bombay) These ap]>eals aie concerned 
with certain immoveable propel ties which 
Imeum Natho, the deceased luisband of the Ap- 
pellant, and Klunji Jiva, ins partner, first held 
as tenants m common. Tho (jucjtiont* for de- 
cision artse on a settlement of accounts and 
the Appellant further contends that she is not 
bound by her Counsel’s consent. The ^ppr.il 
wunb dismissed. 

Messrs, DeGruythcr , ft 0 , and V*nl h lot 
Itho Appellant. 

Sir G. Lowndes , 1( . C. f and Mr, K. B 
Raihcs ior the Respondent. • 


June 12. Maharaja of Kolhapur v. Bata 
Maharaj (Bombay) Judgment was delivered 
in the above appeal heard on 8th and 70th 
May* The appeal was dismissed,* 


June 12th f 14th and 15th. Rap Srtnath 
Rat v Maharaja Pralap Udai Nath Sahi Deo 
(Patna). This was an appeal by an auction- 
purchaser of the Raj of Bundu who as 
Plaintiff sought to have an entry in the record - 
of-nghts altered. The entry allowed the 
Bundu estate as being “ putra putradik” and 
i estimable by the Maharaja of Chota Nagpur 
on the failure of heirs male of the original 
grantee The Appellant contended that Bundu 
was an independent taluk. The lower Courts 
held opposite views Judgment was reserved. 

Sir (L Lowndes , K. C , Messrs r Douglas 
McNair and K, S. Shavaksha for the Appel 
hint 

Messrs. A. M, Dunne, K. C., and Ramsay 
tor, the Respondent. 

The Indian list has now T been concluded and 
Canadian appeals will bo heard tor the rest ot 
the month 

G 1) M 

21 -tf-23. 

CRIMINAL JURISDICTION OVER EURO- 
PEAN BRITISH SUBJECTS. 

* c 

II. — Jurisdiction of the Courts (A) under 
thk E. I. Go C harters, and 
the Statutes. 

c ( Continued from p. cxlviii.) 

[l$23f. — The Supreme Court oE Bombay was 
established under 4 Geo. IV, c. 71. The powers 
of the Recorder under 37 Geo. II I, ( c. 142 {rep. 
hy Act XIV of 1870), including 'his exclusive 
criminal jurisdiction over British-born subjects 
in the Mofussil, were transferred by s. 9 to the 
Supreme Court {!). 

The Native Criminal Judges* at Madras had no 
jurisdiction ovei* Europeans or Americans, but 
only the Courts presided over by European 
Judge*#). 

The E I. Co.’s Courts had criminal jurisdiction 
over native subjects of Government for crimes 
beyond the British territories (3). 

{To be continued .) 

E, II. Monnib r. 

tl) Meg. v. Meay f 0870) 7 B. 11. C.*R 6, 25. 

(2 ) Mad. R*gs WII, 1827, ss i, 6 III, 1883, a. 2: 
Acts XXXIV, 1837, s. 8) $ 1 % 1848, s. 48. 

**y»Mad. Rsgs XI, J809 . U, 1889; XII, 1882 r Bom. 
Beg III, 1809. 
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An all lndia Bar. 

We find that Mr. Bangachanar has intio* 
duced a Bill m the Legislative Assembly ior 
the iounding oi a# Indian Bar We have not 
vet received hm draft Bill. But ait the fine 
we must say that Ins is a very ambitious 'and 
stupendous project Theie are seven High 
Couits m India, including Burma besides the 
Chief Comts and Judicial Commissions s 
Couits which exercise smuJai |unsdiction 
Each High Court has its own 1 riles ioi the cn- 
i element oi legal piactitioneis oi difter<*nt 
graijeN. Beiue a eoinmon Indian Bur can b" 
founded the condiLonw and eucumytanc *s 
und*.i which the different class ot legal piacti- 
Uoneih piaetise in tile Couits have to he 
useex turned Then l la* question v\dJ <uim 
vviua&hei it is definable to reduce the liumbei 
oi the different glades ol legal practitioners 
Theie are at piesent six different classes oi 
them - advocates, attorneys (solicitors), vakiU, 
pleaders, muktiais and revenue agents. Aie 
thev to be meiged, the sub-dniMon i educed arid 
it so to what extent V In doing so, the diffei- 
ent High ('out Is as also the diriment classes ol 
piacf ltioner s will have to lie consulted bo 
Sir Malcolm Hailey gn\e a latliri cold ucep 
tion to Air Hangaehai uu \s Bill and saieasii- 
call\ ohsened that it (here was any chancy ol 
his Bill going thiough duung the present life 
ol the Legislature h« would have opposed i(s 
introduction hut as theie was none, he did not 
Mi RanguclumaLs Bill is a nine eompieheiu 
sive Bill than Mr Nengy s which picks out t lie 
vakils irom amongst the legal practitioner 
and seeks by legislation to enlaige their pi i\i- 
legt's to that ol advocates and solicitors He 
overlooked the fact that it is the High Coin! 
which under els $) and 10 of the Charter Act 
of 1805, enrols and exercises eontiol ovei 
vakils mulm rules trained by such Courts 
Tt is doubtlul whether the provisions ol 
lus Bill aie Ultra vires Had it been 
passed it would have come into conflict 
with els. 9 and 10 of the Charter Act and the 
Judges might have difficult in giving effect to 
its provisions? Mr Banga'ehanar is too shrewd 
a luwyei to create any ‘such conflict .or contu- 
sion b> legislation Bo he has framed a 
measure for the creation of an All-India Bar 
We are in entire sympathy with the idea But 
it cannot be created in a Imrrv and without 
consultation with the High Courts and the 
various sections of the legal profession. It 
will take time to collect and consider the opi* 
JWNns In the meantime we are in entire 


agreement with Bn Asutosh Mookerjee’s view 
that vakils should be enrolled as ftdvocates and 
we aie also at one with him when lie says that 
the proper agency for doing it is the High Couit 
A layr>er of his ability would not commit the 
hlundei of suggesting that it can be done bv 
the insertion of a stray clause m the Legal 
Piuctitioners Aet without drastically chang- 
ing the Charter and some subsequent 
Barliamentaiv statutes Bo we would advise 
the vakils riot to cool their lucH over Mi 
Iiangachar iai’s Bill or Mi Ncogv's Bill, hoi h 
ol which will expire with the present Sessions 
ol the Legislature, but to move the Calcutta 
High Court ioi framing inks tor the emol- 
ment ol vakils its advocates Tins will pave 
1 he* wav ioi an All-India Bar, 


CRIMINAL JURISDICTION OVER EURO- 
< PE AN BRITISH SUBJECTS 

If — J urisdiction of the Courts (A) under 
T ut. B. L Co/s Charters, and 
THE 8TATCTES. 

( Continued from p. cln ) 

• [1802 J. — In L8f>2 the Supremo Courts vveio 
abolished bv *24 and 25 y ic., c 104, and their 
criminal juusdiction ovei European British sub- 
jects passed to the dUglP Court, which then exer- 
cise J exclusive jurisdiction, subject to s 105 of 
5J (Jeo. Ill, c. 155 and some India Co\ eminent 
Acts (7), e.a , Code, 1801, ss 16J. 1(55 (;/), 

(BJ. — Under tbk India Council Acts. 
[ 1816 ]. — Act XI of 1 8J(5 made British-born 
subjects and their descendants, who ‘ were Prin- 
cipal Suddc-r Ameens, Suddei Ameens, and 
Munsiffs amenable to (he MofussibOourfcs, in civil 
eases, for their acts as suck officers 

[1869 \— Offences under ,Act I of 1859 were 
by s 1 1 2, and Code 1861, s. 21 (now s. 29) made 
triable by Magistrates (3). 

Unclqr Act XV II of 1859 (rep. by Act X of 
187?)) an European British subject was triable 
by the Supreme Court (and the High Court) for 
ail offences ncJfc expressly punishable by J. P ’s in 
the Mofussil (4). A Magistrate b$d, therefore, 

(1) Beg. v Jfcay,<1870)7 B. H. 0. B 6, IP, 20 Q v 
Brae , tl866 3 W. R. 64, 66, 66. 

(2) 3 W, R , p, 66 

|3) Be Evans, (1865 2 M. II. O* R, 473. Be Reardon , 
(1876) 8 Ibid. 86. ** 

(4) H. CL P . SS ifec. 1808, 4M. H.O R, Ap. xxiil : Q , v* 
Beam, (1871P3 N. W. P. 1®§ : Qucere whether 2 Mi. H. C. R. 
473*suid 8 85 were eases of such persons. 

15 * 
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no juiisdiqtion to try European Btifish subjects 
under Acts I of 1859. s. 83 (J), XXIV of 1859, 
s 48 (6 1 ), and V of 1801, s. 29 (7). 

As to the power oE a J. P., a non-European 
British subject, to try British-born ‘subjects 
under Act I of 1859, s. 83, before and aftei the 
(’ode, 1872, see infra (S). 

[ /<&?/] — 8. 24, Code, 18GI made its provisions 
generally inapplicable to European British sub- 
jects, (#), but particular sections oonterred juris- 
diction, in respect ot them, on J. P.’s oi Magi«- 
tiates being J P.'s m the Mofnssil, e.g., 39— 42, 
163, U>5. 410 (1(f). 

Jurisdiction of the Ihgh Court — | Code, 1S61, 
s . 404], The Bombay Court sot aside the convic- 
tion ot s*ch person by a M«u»istiate, and ordered 
commitment to itself ill . The (Calcutta Cyuit 
held it could not, under R 404, ordei such poison, 
when discharged by the Magistrate, to bo com- 
mitted {12). In (j. v. Sheriff (lo) where the 
accused was not proved to bo an Euiopean Biitish 
subject, the Court onlv quashed the oidei of 4 
acquittal. 

[S. 410 1 — The High Court on the Appellate 
Side could not hoar an appeal, or deal with the 
case of such pm sons at all except to point out 
entire want oi jurisdiction (/J). • 

[ISO,* -1SGG\ —Act XXI ot 0863 established 
the Rocoidei’s Cf^nt at Rangoon with criminal 
jurisdiction ovei European* Bntislf subjects in 
Bi itisli Burma, but supoi vision in capital cases 
was lesoived to the High (Joint at Calcutta 
This powei lias beeu taken away by subsequent 
legislation. • 

Act IV of 1N()6 c eated the Chief Com b of 
the Punjab with ( riminaf jurisdiction over such 
poisons, and, the same is now exercised l>\ the 
High Court foi the Province. 

[18r2—t898\—Vte Code of 1872 Repealed 
s 105 of 53 Ge >. JII* e. 155, and such persons 
**eie then govern^ by Chap VII and ss fc 435 — 
438, which were not idtiU, vives*(lf>) 

The Code of 18^2 gave European Brit^h sub- 
jects the benefit of the law, as to oftenee and 
procedure, administered by the High Court 


(5) 4 M H C R. Ap xxiii 

(6) U. V. P M June l$?i\ 5 M H 0 R Ap xxv. 

(71 3 N. W V 128 

(8* H C. P . 18 Pec IS?$, 7 M HO R Ap xxxu, xxxni 
(9) Rey v. Reay , (1870) 7BHCB.6, 25, 26 
<10) Q v Brae , (1865) 3 W R 64, 65, 66. 

(11) 7 B H O. R. 1..# 

(12) 3 W: K 64. 

(18) (1*06) 6 W. R 13 m 

(14) Q. v. Atofc?,(1865) 3 W. ft. 64, 66. 

(15) Meares , (W4, 22 W, R. 54. # 


olir 

408, ptov. (a) 9 4U) 456 having prmrervctl then* 
rights undei the Code ot 1872 f/6‘). 

The Code of 1898 preserved the law under 
the preceding Code generally. 

[■/*?*] —Act XII of 1923 has completely 
alteicd the position of European Bntiih subjects 
as regards the Courts competent to try them, 
the personal qualifications of Sessions Judges 
and Magistrates, the procedure and the sentence 

(1) Courts — T he exclusive jurisdiction of 
the (bartered High Comts o\er European 
Bnlish subjects has boon taken away: &ee the 
amendments to s 4 (j) Power has now been 
given to second ami third class Magistrates, 
which thej nevei had before, to try such persons, 
m eeit.iin cas h s 2 r JA) Idle qualific ituons of 
nat.ionalit) (that is, of being an European British 
subject', and of ttitu* as a justue of the peace, 
hive been abolished as to all Magistrates and 
Sessions Judges 

(2 pKoncuuRE — Counjziktb bv Magis 

* TR V TKS NOT COM TUT ION l 1 TO ENgUlKK INTO OK TUV 
OV I'KNCKS BV sum Pc KS )NS — [ Code, 1861],— 
The relevant sections weie ss. 40, 40A and 41 
lead with s 38. A District Magistrate, not being 
a ju^t ce of t lie peace could heat a complaint, 
take the prosecution evidence and the statement 
of the accused and dismiss, r,ho ea^o f J'/) • 

(bWe, 1SV2] -Wee k 73 

\Ood<*, 1SS2 — !)S, s //f ^] — An Indian Magis- 
tiale (ould take eogm/ nice and proceed under 
ss 200, 203 or 204, but if lie acted under s. 204 
he had (o send the case to the Dim not Magis- 
tiafi oi do an Euiopean first clams Magistrate 
having jmiMiiction, under s. 443, to enquire into 
or try the same, a complaint could not be sent 
b> the hist named Magistrate immediately , and 
without following the piovisions of qs 200— 208 
to, nor he disposed of, by the District Magis- 
trate (Id) 

Art XII of 10/2 has lepealcd s 445, and a 
first c lass Indian Magistrate may no.v issue 
pieces'* and himself ptoeeed thereafter with the 
lnquii v ot ti nil subject to the new Chaps XXXIII 
and ^LlVA,and a second class Indian Magistrate 
may proceed with the tpal themselves in the cases 
iwentnn§d in s. 29 A. 

(3) TliULS lliPORE MoFUSSIL MiGIRrEATEH 
( t ) Competency. 

Under Code’1861, s. 37, a District Magistrate, 
though not a J. P., was competent to hold a 
preliminary enquiry in the qase of an European 

(16) Q v Morton , (1884) 9 Bom. 388, 898, 

(17. U v Brae, US6 r ») 3 W. R.64. 

(18) Abdul v.»jack\ (1906) 10 G. W. N, cel, ecli 

fss 
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British subject (19), but could not commit to the 
Supreme Court: no person, other than ti J* P,, 
being empowered to do so under s. 39 (00,. 

As to the jurisdiction under 53 Geo. III^ 
c, 1 55, s* 105, see ante, and s. 42, Code, 1861, 
By s. 4 of Act XXII of 1870 nothing therein 
conferred jurisdiction over such persons on 
Magistrates who were not J P/a. 

The, qualifications of Magistrates and J, P/s, 
under the Code of 1872, to inquue into or try 
charges against European British subjects, were 
laid down in s. 72 : see also s. 74, para* (7). 

By the Codes, 1882 — 1898, a Magistrate who 
was not a J. 1\, and (except the Distiict and 
Presidency Magistrates), not also an Euiopean 
Butish Subject himself, was incompetent, under 
k 443,*% try such subjects (21). The section did 
not bar cognizance by an Indian Magistrate, 
not a J. P; but an inquiry, or a trial under 
Chaps. XX — XXII (22), and proceedings under 
h, 107 23) 

(To be coni iv ued.) 

E H. Moxnieb. 


JlotCB of 

CALCUTTA HIGH COURT. 


Rftoent decisions not yet Reported 

(The Important oases to be fully reported heteftfUr.J 


CIVIL Apfklmtr Jl RISDTCriON Beion* 
Mookkkjkk, ,J S A Kilk No 2558 ok 
3922. KATCHIDANAN f)A THAKUR 
and others, Plaintiffs- Appellants* v. MO- 
HERH CHAN DRA DAS and others, Do- 
t’endants-Respondents The 9th Ma\ 
1923 

Bengal Tenancy Act (17// of IStfb), sec. 

* — Second appeal in a proceeding for settlement 
of rent under set 10b — Court-fee on memo- 
inndum of appeal. 

The landloid filed a second appeal, to the 
High Court in a proceeding for settlement of 
rent under sec. 105 of the Bengal Tenancy *Aet 
The appeal related to one, tenancy and the 
memorandum was stamped with a coui^-fee <>f» 
eight annas only. The tenancy was held by 
foiu co-tenants who were imned as Respon- 
dents m the appeal The Taxnlg Officer, on 
«. 


ft*) y Ilw (1866) ftV.B64 

4*0) Ibid. 66. 

mi) JBaladev v. Clarke, (1813) 18 O. W. X. 8**. 
(it) Abdul v Jarl, (1906) 100 W,N col, cell. 
(883 Hopraft y £mp , (1908) 30 CM. 163. * 


leport of the Stamp Reporter, was of opinion 
that a stamp of eight annas had to be paid foi 
each ot the lour oo-tenants of the tenancy undei 
the Notification issued by the Government oJ 
India m exercise of powers coni erred by sec. 
105 (3), Bengal Tenancy Act, viz.., notifica- 
tion No. 2254F, dated the 8th August 1918, 
which provided that an application under sec. 
105 of the Bengal Tenancy Apt for settlement 
ot lent, should* heai “a stamp oi eight annas 
lor each tenant making or joining or joined n: 
the application ” In the opinion of the Tax- 
ing ( Wheel, thereto! e, the coiut-fee ‘stamp pa it: 
4)ii the ineinoiandum ol appeal was short by one 
mpee and eight annus, hut the question hemp 
one of general importance he made a Vefeience 
undei sec 5 oi the ( ’our t Fees \ct 

Held — That the memorandum of appea 
was proper! v stamped The Notification ol 
8th of August 19)8 must, he lead along vntl 
j 03 (4) of 1914 made by the Local Govern 
'.meiit in exercise ol poweis under sec 189 oi 
the Bengal Tenancy Act piovnlmg l'oi join den 
in one application undei sec 105 ot the Ben 
gal Tenancy Act oi any numbei ot tenant* 
undei the same landlord m the same village 
So lead, it is peifectly cloai that hv “ eacl 
tenant” m fhq Notification is meant “ each 
tenancy/’ and a stamp of 4 eight annas is re- 
(pared tor eabh of t be#teKancies joined and not 
im each oi the co-tenants of one tenanev 
The Notification and the mile have m view 
loindcr of separate tenancies in one application 
lor which alone a special inle is necessary, 
while no special rule is requuod tor joinder oi 
ihe co-tenants oi one tenancy as under tht 
general law they are all necessary parties and 
must. joined It is well-known that sub* 
sec. (8) of sec 105 of the Bengal Tenancy Ael 
was added by the Amending Act of 1898; and 
Notification issued thereunder to modify the 
decision of the Full Beifch m Upadhya Thahui 
v Persidh Singh, I L R. 23 Cal. 723 (F B.) 

Bobu *Atvl Chandra Gupta for the Appel- 
Ui rtf s ' 

Babuf ? DwarTgi Nath Chakravarty , Semoi 
Government Pleader and Surendra Nath Guha y 
Junior Government Pleader for the Govern- 
ment. 

H. C. S. 
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Reviews .els 

rtEPORTS (Ah lAdnx.) 

• _ _ 

Indian Bar. • 

We publish below the Reports ol the Select 
Committee (which are in identical teimsj on 
Mr ( iirdhanlal Agaiwala s Bill and Mr K < 
Noogy’s Bill 

“In view oi ibe m«*in an nonius* Hit lit on behalf ol tin* 
liovernninnt iliat t>my piopom* shoith to convene a Com- 
mittoa for the purposo of examining the whole queHtioii ol 
thn ronsMvhou of an Indian Bar, w< an* of opinion that it 
would not bo tvdviHnble in piureod at pr^wnt with legislation 
affecting onlj one of tin many queRliotm which would necos- 
wirily < >MC b nndm th»* < oiinideiation of Much 11 Committed, 
and in vn*\v of an iHstuanee which vve h^ve received that 
the quPHtion rained bv fibs Bill will bo HpeciheaUy lefeired 
lo that Opninol tee, we loeominond that no lu*thei proceed- 
ings abould, ior the piewent, be talfeiPi'ii reapoct ot the Bill. 
We accordingly lefrain irom eXpiesMng any opinion 011 the 
Hubjeel-iiiattni ol the Rill and have not aMenipted to 
amend it ” m 


We noticed Insl week that Mi llangachan.u 
had, during tlie Session, introduced a Bill 
in 1 lie Assembly lor the, creation of an Indian# 
Bar Evidently Mr Rangachanar introduced 
it rn view of the fact ,^as stated above, that the 
Government of India piopose to appoint a 
Committee foi considering the question of con 
slituting an Indian Bar We presume that 
Mr Rangachariar’s proposals will he reteiTed lo 
tins Committee foi general consideration# as* 
rlso the questions in Mr Neogv’s and Mi Gn- 
Iharilal Agarwala’s Bills, Mr Keogy's Bill, 
we have noticed in these columns before Mr 
Agarwala’s Bill proposed that vakils should 
lot be required to sign vaKalatnamas The 
ibvious difficulty with regard to his proposal 
ivas that in that case the Court would not 
mow who was actually acting for the Appellant 
>r the Respondent. In ^yery appeal or ori- 
ginal suit, some lawyer should be in charge 
;he case on behalf a party with whom the 


Court can communicate foi doing the preli- 
minaries prescribed bv law before the suit or 
appeal comes up tor hearing It may be that 
the lawyci who acts nmv also plead in Court 
or it, may he t hat one lawyer may act and an- 
olh may plead. In either case there must 
be a Iaw>er on reeoid who will be held flSapou- 
Mble Jm acting m ith connection at every stage 
ot <ts piognss \\ hethei this be done by the 
signing 01 acceptance ot a mkalalnama or 
waiuiit <>l attoinev oi some document m some, 
othei ioim under a diilerent designation is 
# irninuteiMl But it cannot lie dispensed with 

U t‘ have otten said that we liave no objec- 
tion to the meigei o< the professions If there 
is to be an Indian Bar, one of the questions 
that will have to be considered by the Com- 
mit bv l'', whetljei <>very member oi the 

Bar will be free both to act and plead, 
as h t ho practice m many pints of In- 
dia. and the Dominions oi there is to be any sub- 

division as them ih in the High Court of Eng- 
land and partially in the Calcutta High Court 
wheie some may only act and others only plead 
Oi , aie these lriatteis to he left to he regulated 
hy the rtigh Courts, as at present? if thoio 
is to he an All -1 mini Bar, there should 

he out uniform practical and theoretical test 
lor eniolment to it A mere University 
degiee 01 certificate Irom the Inns of Court in 
England should not lx* a purport to it. There 
should he a State examination and regulation 
for \II-India or tor each Presidency or Pro- 
vince, winch a. pei son of the requisite legal 
qualifications, be he a law graduate of a llniver 
sit w y 01 a Jlarnsfei or Advocate fiom the United 
Kingdom, will have to pass and satisfy before 
he i*> admitted to the Indian or Provincial Bar. 
Wc presume that the intention of the Govern- 
ment of India is that no one need go out of the 
country to qualify himself for practising in the 
law Courts in India or any section thereof. 
If the Bar is thus thoroughly Indianised, it will 
logically follow that the services must also 
follow suit. * • 


Uf 
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Transportation and Rigorous Imprisonment. 

What shall we do with our criminals ?—i& one 
of the questions which have been engaging for 
years the serious consideration of administra- 
tors and criminologists. There are a lift’ge 
number ol criminals in e^ery country who, we 
believe, are beyond redemption. Born and 
brought up in an atmosphere of crime, no- 
thing perhaps will peisuade them to give up a 
career of crime and live a life *of honest citizen- 
ship The only thing that vve could do is to 
shut them up so as to prevent them from com- 
mitting depredations on society, and the onl\ 
way to get rid of them is to work for the dis- 
appearance of the class from which they aie 
lecruited and of (he environment in which 
thebaic reared But apart from these, there 
are many who have no intention ot pursuing a 
career of. crime and wdio, given the chance 
once more, will pick up the tluead of life vvlvue 
they dropped it either through inadvertent 
01 a temporary aberration of the moral sense- 

Our ideas and methods with regard" to 
punishment have duung recent years under- 
gone a considerable change Civilized Gov- 
ernments are now committed to the position 
that one of the objects of punishment is the 
reformation of the criminal, himself . With tins 
object in view, a broad distinction has been 
made between adult and juvenile offenders, and 
special courts and reformatories. etc., have 
been set up for dealing with the latter. In om 
province, two Acts have been recently passed 
ito enable the Government to establish indus- 
trial schools for juvenile offenders, and al- 
though for want of adequate funds, nothing 
practical has so far been done, it must be ad- * 
nutted that the Acts are an indication of the 
spirit of the times, and an earnest of our 
sincere desire to help the unfortunate youth to 
grow up to be honest and useful citizens 

The Indian Penal Code has provided foi the 
more serious offences long terms of ngorouc < 
imprisonment and transportation. A Tull was 
introduced last year lhto the Assembly for, the 
purpose of abolishing transportation and sub- 
stituting for it rigorous imprisonment. The 
Select Committee to which the bill was re- 
ferred did not attempt to amend it, but re- 
commended that Local Governments should be 
consulted before proceeding further with it. 
The difficulty the Committee felt in Amending 
the bill arose from the fact that it does not 
provide^ for an equitable scale of equivalence 
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between rigorous imprisonment and trans- 
portation. It is generally assumed that trans- 
portation is a much more severe form of punish- 
ment than rigorous imprisonment, but, as 
Colonfel Stanyon, M, L, A., Bar-at-Law, an 
ex-Judge, in the valuable note which he 
has published on the bills shows that in fact it ib 
not so. “Transportation,” he says, “ is a- 
form of punishment which gradually lessens 
m severity .with time, as the convict becomes 
reconciled to his exile, initial misery and des- 
pair being replaced first bv upathv and then 
bv attachment to the new life or bv^ the pros- 
pect of approaching return to the old. He 
grows accustomed to and trained in labour and 
by good conduct ea'rs increased c# liberty ot 
movement, lightening of toil or more congenial 
work and other concessions and privileges ” 

In the note to which we have referred, Colo- 
nel Htanyon tries to deteimine a common 
measure between transportation and imprison- 
ment His general idea is that the former as 
a mode of punishment is not so hard as rigo- 
rous imprisonment and that a fair substitute 
for a sentence of transportation for a term of 
.years is not a term ot rigorous imprisonment 
lor so many yeais, but that a fair equiva- 
lence for it Vili be found in a eomparativch 
short term cl imprisonment with hard labour 
followed by a term of imprisonment with 
moderate labour and concluding with a term 
ot fl simple imprisonment. To give our readers 
an ideft of the scheme proposed, vve reproduce 
the following . — 

Transportation. Imprisonment. 

— ; 

For life or 90 years... 3 years' riarrrous imprisonment, class 
I with hard labour . 

4 years' rigorous imprisonment, class 
4 [ 1 {i ( , with moderate labour <• 

Best of term Simple imprisonment, 
f classics, with light work and 

• degradations 

For 14 years ... 3 years’ rigorous imprisonment, class 

c 4 years' rigorous imprisonment, class 


7 years* simple imprisonment, class I. 



We agree with Colonel Stanyon’s view sug- 
gested in the note that a long term of imprison- 
ment with hard labour arid degradation fails to 
achieve the bbjecfcB lor which judicial punish- 
$aent is designed. ‘A long term of such im- 
prisonment turns the man mto a beast. Not 

iS8 
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only do£s it degrade lum morally, but, in the 
majority cases, it destroys lus practical sense 
and initiative. When he comes out, lie finds 
himself absolutely helpless and naturally fol- 
lows the line of least resistance. The prison 
has no terrors tor lum, on the other fiand, it 
teeds and shelters him and relieves him of the 
responsibility of thinking and working for 
himself. So back to the prison lie goes A 
short term ot* imprisonment of a punitive 
character which will impiess cm the convict 
the desirability of keeping in future witlun t he 
bounds of law, followed by imprisonment with 
moderate labour which he himself will undei- 
take without demur and perhaps with pleasure, 
will go a long way in realising the objects t'oi 
which punishment is inflicted, 

CRIMINAL JURISDICTION OVER EURO- 
PEAN BRITISH SUBJECTS. 

(3) TnuLs BttFORE Moras , sil Munson vtes. 

(Continued from p. clvi ) 

The restrictions to the cortipebmcy of Migis-* 
trates under ss 28 and 29, created by the former 
H 9 44*3 and 459 (/», have been removed by Act 
XII of 1923. The qualifications of status as 
a J. P., in the case of all Magistrates, amt of 
nationality, m the case of first <jlass Magistrates, 
exist no longer. Tjuder the repealed s. 443 only 
first # class Magistrates J u*d jur&diction over 
European British subjects: but second and third 
class Magistrates have now been given powers 
to try such subjects under s. 29A m dqprtam 
petty oases. * 

(ii) Offenc fi s triable by them [ Codes, 188 2 — 98 

*.w\ 

The repealed s. 447 (7) limited the offences 
triable by District and first class Magistrates, 
under s*. 28 and 29, by- the measure of punish- 
ment avvardable by'them (/J. The general law 
in ss 447 and 449 was not superseded by the 
Aden Notification of 6th May*1884 (#j*. 

The present s 34A (b now prescribes the 
limit as to sentences. • 

(in) Procedure on trials [Code, 1882,* ms. 
46 1 A, 45 IB: Code, 1898, s. 46 J l 
The normal procedure under Chaps. XX, XXI, 
and XXII* was varied by the bracketted section* 
The privileges, on a trial before a District 
Magistrate were restricted sentences and trial, by 
Jury '8\ 

(I) 8U Coda, IsrJ/pjtr* adjUi by Lot Xf of 187 i, 
a. 12. 

<$) Q -& v. Mongol TekchyM. (13811 tO Bam 20(1, 2?0. 

i3 Soip. v. Powell 0004 37 All 3 17, 400 # 

• v j 1 
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A District Magistrate had the same authority 
and powers as a Sessions Judge in jury trials 
(4), including the power under a 307 (*5). 

A trial by the former with more jurors than 
were permissible in session* trials was ultra 
f Ires (6*). 

[Act XU of 19031— 01 27 of the Act re- 
pealed as, 413—463, thereby abolishing trial by 
Jury before a District Magistrate, and introduc- 
ed an entirely now procedure in the case of 
offences committed by European British subjects 
in the Mofussil and punishable with imprison- 
ment (see the new Chap. XXXIII, ss. 443 —449). 
In eiso* outside the scope of the Uhup’fcer the 
ordinary procedure under Chips. XX — XX lit 
applies, subject to the provisions of Chap# 
XLIVA. 

(in Sentences on such subjects. — [Cod^ 1872. 
s 77 Codes, 1882-98, s J76 4 ].— Under 3 44t> 
the District Magistrate could only have passed 
a sentence of 6 months’ imprisonment, and a 
fine of Rs. 2,000 or both ; and a first class 
Magistrate only one of three months' arid a fine 
of Rs. 200. 

The new s. 34 A (/>) confers on the above-named 
Magistrates equal powers ot punishment, as 
under s 32 (/), excluding whipping, whether the 
otse falls under Chap. XXXLII (s. 441) or under 
Chap. XLIVA. Second an! third class Magis- 
trates can only punish as under s. 29 A, * 

(4) im\LS BUFIKW M VG'SrRATKS WITH SPECIAL 
JuaiSDicmov — [Codes, 1882—98, ss 8% 34 j. 

(i) Conpe'ency . — The pirsonal restrictions Un- 
der the repealed ss. 443 an 1 4)9, as to the neces- 
sity of tfie itatus of a J P. and as to nationality, 
have been abolished. 

(n) Offences triable by thorn [Codes, 1882—98, 
s Je // j._Tho limitation of their jurisdiction to 
try offence* u ider s. 447 has been removed by 
its repeal. 

| Art XI f of 1923 J — Stich Magistrate* ma^r 
trv European British subjects for the same addi- 
tional offences ns Indian British subjects, except 
those excluded by the restriction us to punish- 
ment under s. 34A (b). 

iti) Fenced tre — The normal procedure under 
Chaps XX— XXII, prevails in cases under Chap. 
XLIVA, but is appArently subject to the modi- 
fications introduced by Chap. XXXIII in cases 
within it. 

(*V) Sentence — The measure of punishment is 


(4) Q E v M-Vtrtkjt, <I9S7i 9 All. 420, fappd. in Be 
So r onw, (U-fW 11 Bain. 160, 163J. 

(5) 9 All 410 

(ft; Bmp v. Booth , (1803 20 AIJ 211* 
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laid* down in s. 34A (f>) in lieu of the restricted 
limits under the old s. 446. 

(b) TiilALS BBKOKB PitSSIDJBtiCY MAGISTRATES. 

- -Notwithstanding the repeal of s. 443, which 
specially exempted such Magistrates from the 
condition of nationality, their position has ubt 
been affected by Act XI 1 of 1923. 

(6) TtilALS BEFORE THE COURT OF SESSION.-- 
(i) Competency [Code, 187%, as. 72 , 77 ]. — No Ses- 
sions Judge, unless himself an European British 
subject, had jurisdiction to try such subjects. 

[Lodet, 1882 — 98 , s. 444 ] — The qualification 
o i nationality was required only in the oases of 
the Additional and Assistant Sessions Judges, 
and a further reduction was imposed on the 
1 liter. 

[Act \ H ot 1928 J- — All restrictions have been 
removed by Hie repeal of ,*» ^44. and the Judge** 
put dflTfche same tooting 

{To be continued.) 

E. H Monxiek. 

LONDON NOTES. 

(From our Correspondent.) 

July Hth The following judgments have 
been delivered 

Petit v (looibai (I’omhav) 1 ppeal fit s 
missed (June -Hth ) 

Jiu]a Ntnjanna Kaidu \ V enkatappaya 
(Mbuias). \ ppeal allowed (June *20t h } 

I Ail Pam Smqh v. D C Pnrtabqaih (Oudli) 

I ppeal d^misfud (July 3ul) 
l la Jhan 4 hint v Ma Pica Jhtt (Lower 
HmniaJ. Appeal allowed (July Oth) 
l' he Imperial Bank of India v* F. Hat 
(l yaw Jhu (Lowei Buima) I ppeal dismissal 
(j'ulv 10th) 

Madhavrao II amau Sandalgekav v B C< //- 
Imtesh Desh pandc (Bomhav) I ppeal dis- 
missed (Juh lot 10 

On J ul v Oth, applications weie made in 
the following suits bcfoie Vrseorxr 1 Tmj)X\k, 
Lords Bitk m \htkr and Sumner 
Bhuvc Situ/h v King -Emperor . — 

Mr. S. J MacDonald applied for special 
lea\e to appeal to the Pnyv Council lie in- 
formed the Board that 7 men hack been* 
ehaiged with murder, that on the same evi- 
ilen ‘o 2 had been acquitted and o including the 
applicant convicted Ho contended that the 
eomiction was against the weight of evidence, 
was entiiely baaed on hearsay evidence and 
that the accused had not been able to produce 
the evidence he desired. 


Viscount Haldane pointed out that the 
Board was not a Court of Criminal Appeal ? 
that there was evidence on which the lower 
Court came to a conclusion and that there was 
nothing on the face of the record to justify 
that conclusion being challenged. Leave was 
i ef used without calling on Mr Kenworthy 
Brawn for the Crown. 


In Imperial Tobacco C(f , India , Ltd v. 
Bounan — 

The applicant having lost in botlr lowet 
Courts applied tor a stay of execution winch 
wa,s let used. 


in Yusuf ,1b Khan v The Collector of 
Ban illy ^ 1 hnted Vllah Khan and others - 
+lr. J M Panhh applied for lestoiation ol 
.in appeal which he said was struck out ot the 
list, m Ins ignouince, as Ins Counsel in the 
lowir (’mut wlio was in chaige ot the appeal 
1 1 'd died. Lea\e was given for the appeal t,» 
.be lestoied and to come into the list not later 
ihan Januaiv, the Appellant to pay all cods 
meuired tluough his dilatonnoss 

l/r. \V WalUuh ior the .Respondents 

13-7-23 G. 1) i\L 

t 

€ — - t) 

t llebtetDg. 

* f ‘ 

bun JoUKNMi OF CoMCARMlVK LEUIHLVI’ION 
\\f) 1 X TER N AT U) N A 1 1 Luv, May 1928. 

(u«4Ihk issue we miss the articles, editonal 
notes andiJeuews winch were such an interest- 
ing feature ol the Jpurnal A summary ol' 
legislation ot the l nitod Kingdom # and the 
Bniish Dominion beyond tlio Seas for 1921 is 
given, , 

— A—. . 

f 

Thu Bom ha v law Jovknaii, July J923. 
Kdtltd by N II P audio, M 1, LL II., Att - 
nl-Low and II (f Kher, fi A , LL.fi., Att. -at- 
Law Subscription Bs 10 (annual) 

*This publication marks a departure from 
I be usual run of law journals m India. It js 
not burdened Vith reports, it consists of 
some articles, notes and comments w r hich wilt 
iepay perusal m one’s leisure hour. It has an 
a i tide on “ A Popular View of the Lawyer” 
which tells him some home truths which we 
expect many lawyers mav not/elish, But we 
must say that they are truths all the same and 
if does not do anybody* jiny harm to know 
what ^thets think of him. 4 
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THE CALCUTTA UNIVERSITY AND 
SOME NECESSARY REFORMS. 

A great deal of controversy has of late raged 
over the Calcutta University. As the contfo* 
versy has been of ^personal character, we have 
refrained fiom taking any part it But as 
wo are as deeply mtefesfced in the question of 
University Reforms as many of our lawyer 
Jriends who are intimately connected with the 
University, we propose to divert public atten- 
tion from the peisonal elements of tUe contio- 
veisy and direct attention to some of the 
fundamental issues on the question of Univci’- 
sity Reforms’not under the cover of anonymity 
but with a ijull sense of our editonal* respon- 
sibility. , 

It has since sometimes past been admitted 
that the Calcutta* Uni wjrsity has been an need 
of reforms not only with regard to under-gia- 
duate education but with regard to postgraduate 
teaching as well . „ , 

The Sadler Commission has given us an ideal 
scheme, which we cannot adopt ail at once in 
remodelling our University because of the de- 
plorable condition of our provincial finance 
since the Heston Settlement and the refusal 
of the Government of India who appointed the 
Commission to come to our aid in any way. 

Although our fMancial stringency stands in 
the way of carrying out Jfae recommendations 
of the Sadler Commissioh in all their detail^yet 
if our educationalists are in earnest they can 
surely adbpt the broad outlines of the recom- 
mendations in the existing system of education 


at oui Uimeisity and in the advanced secon- 
daiy bchools without tinwing an undue 
burden on cither our public purse or on tho 
students and their guardians who arc generally 
of vei ) moderate means. 

Some fund \m fatal defects. 

Eveiy one who has kept himself in touch 
with UmvciBity and secondary school educa- 
tion m this Presidency is well aware of its 
palpablo defects, 1 can only point out here 
the more glaring ones. 

Matriculation standard, too low 

The present matriculation standard is too 
low as a school-final or as a passport to Uni- 
versity education according to modem iddfets. 
For instance, file London University pres- 
cribes a much higher standard for matricul&r 
tion It requires a knowledge ot tho elemen- 
tal v pi met pies of natural science, a fair standard 
of in.it hematics and of some modern language 
as also of some oilier subjects as a good ground- 
ing tor receiving university, professional or 
technical education I shall not deal at present 
wutli technical or professional education but 
confine myself to academic education. 

In the older universities at Oxford and 
Ca ml nidge, thev do not hold any public 
matnculation examination but each college 
satisfies itself that the boy admitted has ac- 
q lined horn the public schools or other educa- 
tional institutions the requisite knowledge and 
qualifications for profitably pursuing his 
studies in the scientific or literary course which 
he intends to take up So the first reform, 
that eveiy well-wisher of the Calcutta Univer- 
sity haft long felt to be urgent, is that the 
matnculation standard of the University i 
should be brought into line with that of the 
other modern Universities. 

The raising of the matriculation standard. 

' The Sadler Commission suggests that 
this should be done practical^ by the 
founding of Intermediate Colleges and of an Itu 

I \ At 
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termediatc Boaid fot regulating the studies 
up to the Intermediate standard The Univer- 
sity education is to commence after tl^e 
students have passed through the Intermediate 
colleges. Tho practical * difficulty about the 
adoption of this scheme is that it is at present 
beyond the means of our provincial finance or 
the resources of our private educational insti- 
tutions to recast and leconstit-ute our schools 
and colleges on tho lines suggested by the 
Sadler Commission 

But all the same I do not see any reason 
why we should give the go bye to the sugges- 
tions of the Sadler Commission altogether and 
make no attorn f)t to remodel our schools, 
colleges and university following the sugges- 
tions of the Sadler Commission, so far as it lies 
within our means 

Reorganisation of the Secondary Schools . 

« «* 

I have suggested the raising of our matri- 
culation standard to that of the London 
University standard I know that the better 
class of the secondary schools in Bengal will 
be able to teach up to that standard It must- 
ba remembered that what weic called the 
“second-grade colleges ” were very popular 
in the mofussil at one time Under the guid- 
ance of an Intermediate Board, I am 
sure, many of the prosperous matriculation 
schools in tho mofussil would be only too glad 
to raise their standard to that of London 
matriculation and make suitable anangements 
for teaching up to that standaid, although it 
may he beyond their means to conveit them into 
Intermediate Colleges on the scale recommend- 
ed by the Sadler Commission Tt is immaterial 
if these schools aie then called high schools, 
second grade or Intermediate colleges. The 
only additional outlay that such high schools 
or second grade colleges will require will be in 
respect of a laboratory for teaching the elemen- 
tary principles of Physics and Chemistry 
But a laboratory for such purposes may be pro* 
vided with a veiy moderate outlay. ^ 

r As my statement m this respect may be 
questioned, I shall state my personal experi- 
ence in the matter. When elementary physics 
and chemistry formed compulsory subjects in 
the Intermediate Course of the Calcutta Uni- 
versity in the early nineties of the last dentury, 
I was a lecturer on these subject® in the 
-Metropolitan Institution (now. Vidyasagar 
* CJoJlege) and had to teach these subjects to the 
classes of any college in Calcutta. 


♦ 

The college fees at the time were only Rs. 3 
per month which is now the average fee charg- 
ed in # the matriculation schools. We could 
then, without any Government or outside aid, 
fit up a small laboratory. Handicapped though 
we were, we spared ourselves no pains for 
teaching the elementary principles of the ex- 
perimental sciences I ha<J a very good 
mechanical hand for my assistant With his 
help I could teach these experimental sciences 
quite satisfactorily to my large classes without 
throwing any heavy burden on toy • college 
Mv students got a very good grounding on the 
elementary piiueiples of these subjects and 
many of them, w r ho have distinguished them- 
selves now' m various walks of life, will be able 
to bear this out. So I Wuld not accept the ipse 
dixit of educational theorists, if they maintain 
that it \\ould be beyond the means of our high 
schools to teach the elementary principles of 
.physics or chemistry, without an outlay which 
would be beyond # their means. 

It is very unfortunate that the Calcutta 
University has now discarded natural science 
as a. compulsory subject for the Intermediate 
and has made no provision lor including it 
amongst the compulsory subjects for matricula- 
tion 

It may be asked- that if the bettei class of 
secondary schools can raise their standard to 
that of the London Matriculation, what would 
the 'other schools do, who cannot. I would say 
that they would fulfil the same useful purpose 
as they have done as feeders of the second giade 
colleges in the mofussil. Besides the Public 
Schools in England which tc&clvup to a high 
standard and prepare students foi the Univer- 
sity, there are also the prepafatory schools, 
far more numerous, which prepare students 
for tha Public Schools. In »the same way the 
aveiage run of* schools will fulfil the functions 
of preparatoiy schools to the high schools, or 

# “ tl;e Intermediate colleges,” if it be any ad- 

* vantage to call them as such. 

Admission ef boys from the preparatory 
schools to higher schools may bo determined 
m the manner suggested in Sadler Commis- 
sion’s Report. 

From my past experience in the teaching 
line and from my present expedience of 
colleges and schools, as a*working member of 
the Governing Body of some of them, I 
can say, without a&y# hesitation, that the re- 
modelling of our schools and colleges on the 
]me$ I suggest would be quite feasible and 
not tayond our public or private resources. 
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Colleges and the University, 

T would next deal with the colleges and 
University education, propeily so called. 1 
may say heie m passing that my suggestions 
in tins connection would not necessitate any 
diastic changes in the constitution of the 
colleges which teach both the rnteimcdiute and 
the Degiee courses at present Most of them 
have attached * schools to winch they may 
transfer the teaching of elementary scienti- 
fic subjects up to the London matriculation 
standard -Those that have not, will be as fully 
occupied m preparing undei -graduates for 
University examination. . 

• 

Swing ok time \nd educational expenses 
If the matriculation standard is laised to 
the London standard, it will not be necessary 
to extend the graduation course, be H honours 
or pass, to more than three years, as it is m . 
the English Univoisities Alter the first year* 
ot residence, an undei -graduate may be requir- 
ed to pass a preliminary examination m either 
the arts or science subjects which he takes lip 
for his degiee examination As the undergra- 
duates at the English Universities ordinal lly 
take then honour# degree in Miree vears after 
matriculation, 1 see no reason why the Indian 
students would nof lfe*able to do likewise 
The advantage ol bringing the Calcutta Uni- 
versity into lme with the English Universities 
is that it will considerably shorten the aca- 
demic Ctireei ot our young men 9 Many ot 
them will be able to stay w r ith then patents or 
guauhans.in tfi£ mofussil during the piepaia- 
toiy period *for University education This 
will also (dfect a saving m then educational 
expenses In the struggles of modern life we 
cannot afford to w aste either time or money 
It may be said that* if tfyi matriculation 
standard is raised, boys will have to stay a 
longer time at school. But this is a iy intake. 1 
may mention that Indian boys and girls w«h*> 
study in European Schools, pass the London 
Matriculation or the Senior Cambridge Local 
examination, both of which are of a much higher 
standard than the Calcutta University matri- 
culation, quite easily et the same age that they 
matriculate at the Calcutta University. 

Although the minimum age at which boys 
may matriculate tfere is 16 yet the average 
age of the matriculates oi the Calcutta Univer- 
sity is nearer 18 than Much of the Jime 
lhat is now wasted in our schools in cram and 
revision # of some elementary subjects may be 
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moro usefully employed in imparting a fair 
amount ot knowledge of a much wider range of 
subjects. 

• Some continental educationalist remarked to 
mo, many years ago, when I was making a 
tom of some educational centres there, that 
a boy between the age of 1‘2 and 18 can assi- 
milate more food and knowledge and that 
much moie quickly loo than a full grown man. 
It may not be out of place hens to mention 
that in Cleimany when a lad leaves a seeon- 
daiy school at the age uf 18, his knowledge of 
classics, a.it } lit ei at in e oi of the scientific sub- 
jects he lias studied at school is far more com- 
pichciisne and complete than that of our 
honours gniduates or post-graduates 

It the secondary school education is thus 
impioved on the lines suggested, bifurcation 
will commence alter matneulation and our boys 
mav take to vocational or technical training at 
once and others joining * the University 
would be quite competent *to qualify them- 
selves ioi the pass oi honours degree in 
the coiuse of three years, even if the 
giadiuttion course heie is raised to tlrn standard 
ol the English Umveisitios, which is cquiva* 
lent to our piesent post-graduate com so 

I’oSl'-UH UU1ATK COUBSK AT THE CALCUTTA 
UNIVEIUIJTV A MIHXOMEK. 

I may mention heie that all llial pass at 
the Calcutta l' mvtu Bity as jiost-giaduate 
studies aie but undoi -graduate studies at the 
English Universities. Tate the ordinary arts 
sul)|et *s —Classics, modern languages, history, 
philosophy, mathematies. The M. A. stand- 
aid ol the Calcutta University is copied out of 
the (B A ) honouis graduation course at 
Oxfmd, Cnmbudge or London Then, if we 
comp, lie the question papers for the B. A. 
honouis degree at the English Universities 
with those for the M. A., at Calcutta, we find 
that the former require a higher standard of 
knowledge in the subjects concerned. 

In the B. Be honours course m physical 
science and chemistry, attempt is being made 
in Calcutta to approach the London and other 
English University standards But since the 
first two years at the Calcutta University is g 
devoted to the study of elementary science 
and some miscellaneous subjects, the under- 
graduates in the course of two years after 
the Intermediate cannot get enough tune 
for working up to the graduation standard of 
scientific studies of (he English Universities. 

■!C<* • 
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University and Colleges should co-operate 

IN TEACHING UNDER-GRADUATES. 

The Colleges affiliated to the Calcutta Univer- 
sity which teach honours subjects for the B. A , 
will be quite competent to teach when the 
honouis standaid is raised to that of the Eng- 
lish Universities. The B, Sc. standard is 
being, raised and the college's which teach B. 
Sc honours are progressively increasing their 
equipments. Science subjects lequire addi- 
tional outlay but not *o much the arts subjects 
We find that many of the college lecturers or 
men of equal qualification are also lecturers in 
the post-graduate classes ot the university 
If the colleges experience any difficulty in en- 
gagutjf men df the superior professorial 
rank, the Calcutta Unnersity like the Eng- 
lish Universities ought to come to then 
aid by entrusting part ol imdei -graduate 
teaching to be done by University pro- 
fessors as in , Ungland The post-gra- 1 , 
duato teaching is financed by the University 
largely out ot examination fees realized 
from under-graduates If post-graduate 
studies are absorbed into graduation course at 
the Uruvemty, it follows that the University 
will be in a much better position to supple- 
ment the teaching work of the colleges 

I may here mention that the chief function 
ot the English Universities is to lOv k to the 
education and teaching of the under-graduates 
and not of post-graduale students. 

i 

The drawbacks of the present post- 
graduate SYSTEM 

Some six years ago, some influential mem- 
bers of the Calcutta University, harried a 
scheme for the seeming of a monopoly of 
teaching of post-giaduale students on a- large 
scale for the University and to devote all 
available resources of the University for that 
purpose The scheme met with adverse ciiti- 
cism from the very beginning. This gathered 
volume and when in 1919,' the Calcutta*!. 7 Di- 
versity proposed an inctvase m the examina- 
tion fees for financing the post-graduate 
scheme, an universal protest w r as raised against 
it in the public press and while ^presiding ovei 
a public meeting 1 briefly pointed out, asff 
have explained above, that the bulk of what 
the University had undertaken as post 7 graduate 
teaching formed the subjects of undergra- 
duate studies at the English Universities and 
that tlie teaching should be done ii> ^i-W^ktion 
by the colleges and the University. The Sadler 
. # 


Commission’s Report which was issued subse- 
quently also recommended that much of what 
passed off as post-graduate studies might with 
advantage be included within the honours 
course for graduation. 

I would point out briefly some of the draiv- 
1 lacks of the present post-graduate system. 
The post-graduate classes have to a large ex- 
tent to depend upon the fees fvom the students 
of tiie post-graduate classes Those who have 
taken pass 13. A, degiees are freely admitted 
A pass degree cannot now be obtained in less 
than four vears after matriculation * A boy 
may slack during these torn \ears knowing 
that if he can pursue his study for tuitber two 
} ears in flic post-graduate classes, he would 
get* Jus M A degree and then he will be 
practically on the same looting as a 13. A 
honours man when the latter takes Ins M. A 
degree. * This is not fair to the B A. honours 
men. It however B A. honouis is raised to 
Hie level of the .English Universities (which 
is equivalent to the M A standard of Calcutta) 
all students who are keen on taking honours 
will uniformly work for it for tlueo years alter 
matriculation. Assuming that they matricu- 
late at the average age oi IH, then they will be 
able to finish «iheir University course at the 
age of ‘dl upd will be in a better position to 
look out for a career *in \ lie woihl. 

t cannot pass without saying that the pre- 
sent post-graduate system has cheapened the 
M degree of the Calcutta University to a 
\ery considerable extent, to the detriment 
alike ot its recipients «and the University. 1 
shall give only one instance TheAI. A. de- 
gree m mathematics was difficult* to obtain in 
Calcfltta in pre-post-graduate days. It was only 
men of high mathematical attainments who 
got a first class. In some years one or 
two only got a first cla&s and* in some years 
none at all. "But now' a bifurcation has 
taken * place in mathematical studies for 
Ilje M A,, arid a pass 13, A. is freely admitted 
into the M. A. class. It is not uncommon to 
find our University turning out half a dozen or 
more first class M. A.’s in pure mathematics and 
the same number m mixed mathematics. 
It has been reported to me, from time to time, 
that a first class M, A. in pure mathematics is 
found incompetent to teach elementary Statics 
arid Dynamic^ m the h A. I. Sc. classes. I 
hive sought for*\n explanation of this and the 
following is the ^kplanation that has been 
offered to me. An M. A. injure mathematics 
need not have studied any Statics or Dynamics 
• 161 
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after his I, *\. or I. Sc. examinations. If he 
was a pass B., A., he was no. longer in touch 
with such subjects and in the post-graduate 
classes he had only to study pure mathematics, 
and depended largely on the lecture notes for 
getting through his M. A examination. Such 
attempts at specialization without a good 
grounding in the general principles of mathe- 
matics, both mixed and pure, have led to the 
present unsatisfactory results 

Province of post-graduate edl cation 

• • PROPER. 

I shall now say a few woids about the pro- 
per province of post-graduate* studies and about 
the M. A.*and other post-graduate degrees 

If B A. honours couise here is raised 'to that 
ot the English Universities, hardly any ex- 
ception can be taken to the conferment of the 
]\J. A degree to every graduate ot the Univer- 
sity of some standing on the payment of some 
fees to the Universities, as at Oxford and Cam- 
bridge. Tins cannot put aiiy artificial value 
on the recipients of such a degiec* because at 
Oxford and Cambridge the academic merit ot a 
man is determined by reference to the place 
he occupied at the time of graduation and hks 
subsequent w r ork agd not from, the honoiary 
M. A degree. 

If however, it is dc&ited»t* confci* the M. A. 
or M. Sc degrees as marks of higher academic 
distinction, this may be done by lequmng the 
candidates to submit theses. The 1). Sc •de- 
grees in London aie also given by reference to 
icsearches of special pent. At Cambridge 
and Oxford it is only recently that post-gra- 
duate research degrees and Lector’s degrees aie 
being conferied. But this is also dope • lor 
works of like merit. 

In the English Ufnversities the post -gra- 
duate students are* mostly left to themselves 
to prosecute their further studies or research. 
They usually work m the libraries, labora- 
tories and museums and receive only guidance 
from University professors. The system w T hidi* 
prevails at present at Calcutta <tf teaching the 
post-graduate students on the system of school- 
children by -holding classes for several hours 
during the day and giving lecture notes, was 
condemned in the Sadler Commission report 
but it continues all the same as before. * 

I may mention *ki this connection that even 
in under-graduate teaching at the English 
Universities, more importance is attached to 
the promotion of € spirit of self-help and fifelf- 
cultyre amongst the under-graduates under 
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the guidance of the College tutors and Univer- 
sity professors than to teaching them by 
lecture notes. 

If the Calcutta University directs its at ten- 
tioft and its resources to tin improvement in the 
quality and standaid of under-graduate educa- 
tion it would thereby lmpiut also a great im- 
petus to post-graduate studies. 

Bn J C Bose, Sir I\ C. Boy, Sir Asutosh 
Mukhcijoe, iTot. Jadunath Sirkar and other 
distinguished alumni of the Calcutta Univer- 
sity <>1 thf pi e-|Kmt -graduate days are. not 
what they are because of what they were 
taught at the University but because of the 
opportunities they got iheie and thereafter for 
self-culture The same may also be said of 
our vomigei men who aie now atiuinmgrfliK* 
filiation in India and across the seas by their 
original woik. 

Conclusion. 

I slull now sum up my suggestions for re- 
* forms m the system of education in the Cal- 
cutta 1 m versify which would bung it into hue 
with the leading English Universities : — 

(1) The matriculation standard should bo 
i awed to that ot the Loudon University and 
the b< ttei (‘lass of secondary schools should bo 
reorganised to te^ch up to that standard. # 
The pass oi honours graduation course 
for the Bachelor’s degiee should oidinarilv ex- 
tend to tluee years. * 

(h) The teaching of the under-graduates 
should utulei taken bv the Colleges, the 
University also co-operating with, the Colleges 
m such teaching by admitting students to Uni- 
versity lectures without an\ additional fees, as 
at Oxloul or Cambiidge, or charging only 
model ate fees where necessary. The Univer- 
sity is also to a i range for and provide increased 
facilities to the under-graduate to work in tl e 
University labor a tones or mibhc libraries and 
museums as may not be available at the Colleges. 
Since the income of the University is chiefly 
derived from examination fees realized from 
undei -graduates it should Ije devoted for their 
benefit # ’ 

( 4 ) Tne ITmeisity should furnish facilities 
to descrying honours graduates for post-gra- 
duate studies by offering fellowships, scholar- 
ships, stipends or otherwise. Opportunities 
should also be given to them to work in the 
University laboratories, libraries and museum* 
and also for proceeding to foreign Universities, 
if and when necessary. 

(5) The Unhersity should bo chiefly -a cor- 
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porate body of the Colleges, as it is in all other 
multi-collegiate Universities. 

Should the University be reformed on the 
lines indicated, a great deal of the expenditure 
now incurred by the University, may be troie 
usefully directed to imparting much sounder 
tmddr-gradiiate and post-graduate education 
Larger Government grants may also then be 
demanded for the same purpose 4 The Sadlei 
Commission's lecomrnendations cannot be 
adopted, at present, in all their details But 
I have shown, that the mam recommendations 
of it can be engrafted on our present system of 
school, college and University teaching without 
any serious dislocation of the existing institu- 
tions and that, not at any prohibitive cost 
WfTtnay make a beginning and as our provin- 
cial finance improves, the piovincial council 
r will surely make largei grants for progressive 
mipiovement in our Univeisity education. If 
public co-operation is sought for securing en- 
dowments for founding University chairs 
fellowships, laboratories, etc , toi the bene- fit 
of under-graduate education and facilitating 
post-graduate research, such co-operation and 
endowments, as past experience shows, will 
not be wanting. 

The controversy that has so long raged ovei 
the past and present Unwersity administra- 
tion has been of such a personal character, that 
the constructive suggestions that have been 
made by an expert Commission and others in- 
terested m University education aie being en- 
tirely overlooked 1 would appeal *to all con- 
cerned to sink then* personal differences and 
turn their attention to the urgently needed 
reforms in the system of University adminis- 
tration and education The changes that I 
have suggested, would meet with cnticism and 
even opposition, as every pioposal for reform 
is bound to, where it is likely to interfere with 
anv vested interests in any way. I would wel- 
come, constructive criticism But I shall re- 
fuse to be dragged into the vortex of personal ^ 
controversies, which have diverted •public 
attention from the most vital issues concern- 
ing University Refoims. In making* the sug- 
gestions I have made, I have scrupulously tried 
to avoid personalities. I may also say that 
I have no personal or paitlsan interest to 
serve in advocating the reforms. My interest, 
in common with that of the educated com- 
munity at large, is the imparting of a better 
and a sounder education to our youths, within 
thfer minimum of time, at a moderate cost and 
without exhausting their health energy and 


patience by submitting them, as at present, to 
the slow grinding process of imparting an in- 
different education extending over a six years' 
periqd of residence at the University. I hope 
my suggestions will receive the sympathetic 
support of all disinterested members of the 
educated community and particularly of the 
parents and guardians who are interested in 
the welfare of oui young hopefuls. 

J. Chaudhuri. 

CRIMINAL JURISDICTION GVE]i EURO- 
PEAN BRITISH SUBJECTS. 

(6) Trials bbeorb tbk Court of Session, 

( Continued from p. clx.) * 

* (it) 'Offences triable ly the Court . [Codes, 1882 
— 98»s. 447 ], — The Court could try European 
British subjects only for offences not punishable 
with death or transportation. 

[ Act XII of 1923 ]. — By the repeal of s. 447, 
the jurisdiction of the Court under s°. 28 and 29 
comes into jmrestiicted operation, subject only 
to s. 65 (3) of the G. I. Act, 1919. 

(tii) Procedure on trial . [Code, 1872 , s 78 , 
para. (2)’ Code , 1882 , s . 451 Cod', 1898 , s. 
450 ] — European British subjects had the right 
of trial by a mixed jury, even in cases ordinarily 
triable wiQi assessors appointed under s. 269. 
The word “ Eurtfpfan " in s. 451, Code, 1582, 
meant a person boin in Euiope (2). 

[Act XII of 1923 ]. — The distinction between 
Eifropean and Indian Biitish subjects in this 
respect lias been removed by the repeal of s 4.M) 
Whether the case fall* under Chap XXXIII or 
XLIVA, the right of trial by a mixed jury only " 
•aiises when the offence is triable by jury under 
s. *269. The new ^ ss. 275 and 28iA, give 
European and Indian British subjects, other 
Europeans, and Americans equal rights as to 
the constitution of the .jury and assessors. 

( iv ) Sentence . — The limitation under s. 449 
(7), CBdes, 18£2 — 1898, has been abolished by 
^ct Xfl of 1923. •*. 34 A (a), for which the 
sanction required under s. 65 (3) of the G. I. 
Act was obtaiifcd, excludes only whipping from 
the sentences awardable under s. 31 (2), 

(7) Trials bkforb the H gh Court. — [ Codes , 
1882 — 98 , s 447 (2)], — The Court had exclusive 
jurisdiction when the offence was punishable 
^ith death or transportation for life. 

[Act Xll of 1928 J. — Suill offences are now 
triable by the Court ^>£ Session in cases within 
thenew Chap. XXXIII, s. 446 (7), subject to 

U) v. Mots, 11892) 16 All. 88. * 
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s. 526A. Thai Court has the same jurisdiction 
in cases under Cliap. XLIVA. As to the con- 
stitution of the jury and assessors in High Court 
trials : tee ss 275, 284 A. * 

(8) Inquiries under Chain XVIIL— [Codes, 
1882—98, ts . 413, 417 (2)]— No Magistrate, 
unless a J. P., and no first class Magistrate, 
unless also an European British subject, could 
hold the inquiry. The commitment, whon the 
offences were punishable with death or trans- 
portation for life, was to the High Court. 

[Act XU of* 1923 ]. — Owing to the repeal of 
s. 443, and the reference to it in. s 206, it is not 
necessary that the committing.Magistrate should 
be a J P. oi»an European British subject, but ho 
must still be a first class Magistrate [see s. 29 M. 
Commitments, in cases uitder Chap. XXX Lit, 
have now to bo made to the Court of Session 
[s. 446 (/)]. Similarly in cases within Chap. 
XLIVA, the former s. 447 (2) having bebn re- 
pealed, the commitment must be to the Court 
of Session [s. 206 (2 ]. 4 

(9) Aitevis— [Cadet, 1882 — 98, ss. 408 , prov . 
(a), 416 ]. — An European British subject had, on 
conviction by an Assistant Sessions J udge, a Dis- 
trict or other first class Magistrate, an option o£ 
appealing to the High Court evenjm potty cases 
and in cases tried sumWrily. 

[Act XII of 1923].— Is he ppjion ha#boen taken 
away, by the repeal of the above provisions, in 
cases falling under Chap. XLIVA. In cases 
covered by Chap. XXXIII, special provisions 
have been made in ss. 445 (3) and ^48, for 
appeals. 

(10) Habeas Corpus.— Ss 456 and 458, Codes, 
882—98, h&vo betm repealed S. 491, as amend-^ 

_a, puts European and Indian British subject^ on 
the same footiftg in British India. S. 49 1 A pre- 
serves the rights of thfe former, under the latter 
part of the repealed s. 458, in territories fyeyond 
the limits of the appellatS criminal jurisdiction 
of the Chartered High Courts. • 

(Ch Under the Local Council Acfrs. 

The Madras High Court held it had no juris- 
diction to try European British* subjects when 
the offence was exclusively triable, under a Local 
Council Act* (Mad, Act I of 1866), by a Magis- 
trate (£). v 

But an Act of the Local Council, investing 
Magistrates who were J. P.’s, with jurisdiction 
to try European British subjects, was held ultra 
viret (3) in Bombay. Act XXII of 1870 was 


(2) Reg. v. Donogh u«,tl870) 6 M. H, 0. R. 277 (per «4<) 
(SI Reg. VmReay, (1870) 7 B, H. 0, K. 6 • Reg. v. Donoghut, 
(1870) 6 M. H. 0, B. 277, left the point open. 


thereupon passed to validate such Acts. No laws 
of the Local Councils are now invalid merely for 
conferring on Magistrates, being J. P.'s, the 
same jurisdiction over such subjects as they may 
confer over Indian subjects (/). 8. 459, Codes, 

1882 — 98, reproduced ss. 2 and 4 of tho Act, 
after repealing it, and has now been re-enacted 
as s. 528 D with somo modifications. 

(D) Jurisdiction of Government and * 

‘ Courts in Native States. 

Tho poweis of tho Government of India to 
make laws and exorcise jurisdiction over Euro- 
pean British subjects in allied Native States were 
governed by Acts of Parliament 

Such subjects were amenable to the Supremo 
Courts for offences in allied Native States (6%, ^nd 
the Presidency High Courts inherited the samo 
jurisdiction which the former possessed (7). By • 
various Notifications under 28 and 29 Vi 3 , c. 15, 
s. 3 (now G. I. Act, 1915, s. 109) criminal 
jurisdiction, ouginal and appellate, over such 
persons in Native States, was conferred on all the 
Chartered High Courts (£). 

The Legislature intended such persons, resident 
in Native States, to bo subject to the same law 
in every lespect as governed persons of tho same 
class in tho mofussil in British India (9), 

(To lie continued.) 

E. II. Monnibr. 


Jtfltes of kb, 

CALCUTTA HIGH COURT. 

Reoent decisions not yet reported 

(The Important oases to bo fully reported h or oaf Ur.? 

Civn, \ppf, 1 jIj\te Jurisdiction Before 
( 'll ATT ERIC A AND CUMING, JJ, S. A. 
No 2837 OF 1920 NAWAB KHAJAH 
IIAB1BULLA and or* , Plain tiffs- Appel- 
lants ik ABDUL GAFUK BHUIA and 
oi s , Defendants-Kespondonla. The 7th 
. December 1922 

Rcftyal Tenancy Ad (VlIJ of 1885, Bengal ), 


(4 34 urn! 35 Vic , c 34, rep. by G 1 Act, 1915, and ro- 

rt^oo'uL C 57, a 29 (rep. by Act XI of 1872) t 28 
and 29 Vic, <* 17 (rep by G I Act, 1915) G I. Act, 1915, 
o f !5 ;M Ward v Q . (1890, 5 Mad 32, 84, 

Ren v. Ray, (1872) 7 B. IL 0, R. 6, 20, 21 , v. 
Morlov, /l8S4) 9 Bom, 288, 296: 0,-R v Edmrik, (1885) 9 

^°t7) /fry/ v. Watkins, (1865) 2 M. H. 0. R 444. 

(8) See G, I. Act, 1915, a 109 
ffl} 9 Bom 288, 298 citing 8 8 oi Acte XI of 
XXI of 1879 aad 28 29 Vw > Ci * 5, 3t * 
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sec. 32 (c), Court's discretion to take a shorter 
period than a full decennial period for compari- 
son of average prices m suits for enhancement 
of rent . 9 

Plaintiff instituted a suit in 1919 in the 
Munsif’s Court at lswarganj, Mymensingh, lor 
enhancement of rent of a holding created in 
J910, on the ground of a rise in prices. The 
Munsif dismissed the suit holding as follows * — 
“The rent of the ]ama was fixed so recently 
that the Court should not allow enhancement 
on tThe basis of any shorter period, having le- 
gard to the fact that there was an abnormal rise 
m the price on account of the European war, 
which is expected to come down in a lew 
yea*W’ On appeal, the Suboidmate Judge 
modified the decree slightly and the landloid 
*prof erred the present second appeal to the High 
Court : 

Held — Having icgard to the finding of the 
lower Appellate Court, it must be taken that 
the present bedding was created in the year' 
1910. The suit was instituted in 1919. That 
being so, there was not a full decennial period 
before the institution of the suit. The Couit 
may take a shorter period for compaiison under 
sec. 32, cl. (c) of the Bengal Tenancy Act but 
it is discretionary with the £oiut to do so. Jn 
the ciicumstances of the case it cannot be held 
that the Court below was wrong in the view it 
took of the matter. 

Babus Surcndra Nath Guha and Bamendra 
Mohun Mozumdar for the Appellants. 

Babu Prafulla Chandra Chakravarty for the 
Respondents. 

J. N. R. Apjrtal dismissed. 


Civil Appellate Jurisdiction. Before 
Chief Justice and Richardson, J. L. 

P. No. 29 of 1923 in S. A. No. 1262 of 
1921. HOPES WAR RAY CHOW- « , 
JDHRY, Plaintiff- Appellant v. PEARY 
SUNDARI DASSYA and ors., Defend- 
ants-Respondents. The 18th 3xHy 192# 

Suit for khas possession — ’ Encroachment by 
Defendant in his character as tenant on land- 
lord's adjoining land~Landlord' s knowledge of 
encroachment . 

' * » 

The Plaintiff brought a suit for khas po«eB- 
sion of a piece of land on establishment of his 
pidni .right thereto obtained in Boat I&19 B. 

S. alleging that he let out the land in suit to 

I * 


one Nazir by erecting a hut on its western part 
leaving the eastern part waste as before with 
a jackfruit tree thereon and that subsequently 
one Kanchiram the predecessor of Defendants 
Nos. ] to 4 who had his shop on the south of 
the land in suit won over Nazir to his side and 
dispossessed the Plaintiff. The Defendants 
contended that the suit-land formed part and 
parcel of their predecessor *Kanchiram’B hold- 
ing, that the mahks were never in khas posses- 
sion of it, that the suit was barred by limitation 
and that at any rate the Defendant e right as 
a tenant was not affected. The first Court 
decreed the Plaintiff’s putm right but dis- 
missed his claim for khas possession holding 
that he was entitled only to get fair and equit- 
able rent from the Defendant The lower Ap- 
pellate Court affirmed the judgment of the first 
Court. In second appeal the Appellant’s vakil 
urged bmongst other points that the Defend- 
ant’s possession was not within the knowledge 
of the Plaintiff and in support cited Ishan 
Chandra v Raja Ram Ranjan , 2 C. L. J. 125 
(concluding portion) : 

Held per Newbould, J— That that portion 
gf the ruling referred to a case “where the 
tenant encroaches and sets up title adveise to 
the entire interest of the*' landlord “ but here 
the Defendant encroaches in his character as a- 
tenant, the Plaintiff landlord was dispossessed 
only in a limited sense who ought to have 
brought his suit for khas possession within 12 
years of dispossession. The appeal was dis- 
missed An appeal was preferred under the 
Letters Patent but Was also dismissed. 

Babu Dwarka Nath Chakravarty (with him 
Babu , Satis Chandra Chowdhury) for the Ap- 
pellant 

None for the Respondents. 

S. & C. * * 
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Lord Haldane and the Judicial ypmnmttee .. . *o1k1 

REPORTS (-8*- Index,) 

Certification of a Budget item by* Bengal 
Government. 

We notice that at a meeting of the Bengat 
Council held on the Wth of August last the 
Hon'blc Mr. Donald laid on the table a certi- 
ficate irom H E the Governor certifying 
Ks. 50,000 for the District Intelligence Brunch 
of the provincial Police. The # Hon’blc Mi 
‘Stephenson explained to the Council that 
“this ceitificate of hi^lf ^4akh fof the District 
Intelligence Branch had been provided by 
savings m other branches of the Police 
Budget/’ So far so good. But we doubt 
whether the Government was justified in re- 
sorting to its extiaordinary powers of certi- 
fication in such cases instead of having recourse 
to the mole isorMitutional couise of submitting 
to the Council a supplementary statement tor 
the adjustment of the budget grant under the 
head of Police and* asking for the vote of the 
Council, which we are sure the Council would 
not have refused un3er the circumstances 
stated. This would have been the proper 
parliamentary procedure which m #ur view 
should always be resorted to except in gr«\^ 
emergencies. The parliamentary procedure is 
that no portion of any grant made under one 
hea4 can * be transferred to a different head 
without the leave of the House of Commons. 
This procedure is alto strictly followed in the 
Legislative Assembly. For instance in March 
1922, the Legislative Assembly had made ft cut 
of 95 lakhs and 72 thousands in the demand for 
grants. The* then Finance Member, Sir Mal- 
colm Hailey, in giving effect to it foundHhat 
the reductions recommended could not forth- 


with be made undei certain heads but under 
othei I icads laiger reductions could be made 
and thus the recommendations of the Assembly 
loi reduction could be fully complied *with. 
Tlu ieiore on the 25th of September 1922 he 
placed before the Assembly a supplementary 
budget statement, lot the /e-adjustment of the 
grants m this way and asked for the vote of 
the Assernblv and the items were then 
considered and voted upon. The Assembly 
has been \<*>y keen about establishing parlia- 
ments y conventions for the regulation of 
its piocedme and we should like the pro- 
vincial Councils to be equally jealous of 
thur constitutional privileges We would also 
mge on the Local Governments to observe 
al\\a\s the parliamentary procedure and not 
needlessly tesoit to tile certification proce- 
dine It is by establishing parliamentary con- 
ventions and not by waiting for parliamentary 
statutes# that wo can rapidly develop our 
constitution. 


Caste system and Racial antagonism* 

Tho Pioneer in a leaderette commenting on 
our article on the Kenya Settlement says : ‘ A 
Calcutta legal commentator rebukes General 
Smuts for his references to the disabilities im- 
posed by caste m India.” The Pioneer pro- 
ceeds to observe “The commentator might 
expfam for General Bmnts’a benefit whv a fw 
.days ago the Bombay* Legislative Council 
"shoulohave thought it necessary to recommend 
that the ' untouchable ’ classes should be 
allowed to ufce public schools, courts, offices, 
dispensaries, public watering places, wells and 
dharmasalas built and maintained out of pub-* 
lie funds or administered by bodies appointed 
by the Government or created by statute/ 

‘ We are quite prepared to do it fotf the benefit 
of the Pioneer, if not of the Boer General* 

1W 
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We are not surprised at the mentality of the 
leader writer in the Pioneer which has blinded 
him to the real significance of the resolution re- 
cently passed by the Bombay Council. It is 
because of the militant-type of racial prejudice 
that he shares m common with the colonials 
and its aggressive exponent, General Smuts, 
that ho has failed to appreciate that while the 
leaders of public opinion in India are in earn- 
est about doing away with caste prejudices, 
the leaders of the ruling classes in the British 
Empire are now promoting and supporting a 
far more objectionable type of caste system toi 
debarring the Asiatic people, of the intellectual 
and labouring classes alike, from the yeiy 
ordinary civil rights of mankind, such as that 
of acquiring or lidding properly, enjoying the 
fruits of their labour and enterprise, liberty of 
trading and of living and carrying on business 
m the places which they have adopted as then 
homes. 


The caste system of India lievei im- 
posed any such disqualification on men of anv 
race, creed or religion who adopted India as 
their home The castes in India, in their 
origin, were partly vocational and partly sani- 
tary Nowhere in our civil law do we find 
any civil disqualification attached to them 
The restrictions were ot puiely social ehaiactei 
The codes of Manu and lajnavalka did not 
even interdict inter-caste maruages They onlv 
differentiated them on a more or less preferen- 
tial scale The issues of such rnanfages onlv 
occupied a lower social status Is loss oi 
social status in consequence of inter-marriages 
or undesirable marriages unknown in England ? 
But in India too that was a mattei of personal 
concern and not of law Even those who were 
assigned a low social status by the Hindu law- 
givers by reason of such marriages, or others 
who belonged to even lower castes, were never 
disqualified by law from holding or acquiring 
property or assigned any location, as the so- 
called cwuhzed and .democratic legislators ol 
the present day seek^to do. 

% 


Hindu law or Hindu society might have re- 
garded the inter-mixture of Aryan and non- 
Aryan blood undesirable but their superior 
culture, foresight, spirit of tolerance and, sense 
of humanity prevented them from depriving 
t3he non- Aryans or the offsprings of inter?caste 
marriages of any civil right. . Had it boen other- 


wise, the Varna Sankaras (offsprings of mixed 
marriages) would never have been,such flourish- 
ing classes wielding large political and temporal 
powers both in ancient and modern India. It 
is in f ’ India that the Aryan and non-Aryan 
people have freely mingled and have evolved 
a moral civilization which is unique m the 
world. When Europe will be able to look at 
life and humanity from the angle of vision that 
our ancestors, did, be it in the pre-Budhistic, 
Budhistic or the post-Budhistic ( vedantic ) 
days, then only will tins unseemly strife of 
selfishness lor material gam, which 'is the cause 
of so much misery 6 and suffering m the modern 
world, abate and peace and goodwill amongst 
mankind again prevail *• 


Wo frankly admit, that we too have drifted 
fat from out ancient cultuic which gave us 
the highest ideals of humanity, and our ancient 
institutions have re-appeared amongst us in a 
f degeneiate lorm apd we are paying the penalty 
foi it But caste exists everywhere m the 
world and perhaps in’ no less objectionable 
form, though it may not be of the stereotyped 
character that it has assumed in India 
We hi o no apologists tor the caste system 
as it pievaila to-day, but all the same 
we must say m all fairness that the Indian' 
caste system is fUruclf less obnoxious and 
aggiessive and moie rational than the present 
da> racial and class hatred that is ever on the 
increase amongst the European nations. We 
have sari in one respect caste in India 
was vocational The t other aspect of it was 
sanitary The question of “ untou,chability ” 
16} intimately connected with the latter aspect 
Then.* was never any legal bar to any person 
entering the Kings’ Court or other public places 
by reason of lus caste. In the premier temples 
and places of public 'vyorslnp on this side of 
India, be it Kalighat , Puri, Gya or 
Benarei, Hindus of all castes are freely ad- 
mitted 'It is only in family and private- 
owned temples that they are refused admit- 
tance In patchalas , primary schools, which 
once existed in almost every village in Ben- 
gal, the children of the zamindar, trader, shop- 
keeper and agriculturist, , irrespective of caste 
or creed were freely admitted and the English 
schools which have taken their place now ad- 
mit all without distinction. ' 


May we ask how many Englishmen,* who 
call -themselves gentlemen, will send their 
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children to Board Schools m England? How 
many Englishmen in India will be prepared to 
&dmit that they commenced their education 
nT the Board Schools*? Bo not class distinc- 
tions of a more galling nature based on one’s 
calling in life exist m England? Those who 
live m such glass houses would do w ell not to 
pelt at us. 


The rigour of our caste lulcs is, however, 
most rigid with regard to our kitchen, food and 
water reservoirs The purpose of such restric- 
tions were purely samtaiy in then ongin. 
People engaged in insanitary or unclean occupa- 
tion werejprevented from touching food or water 
for fear of contamination In Indja it was 
intended for preventing 4he spread of iniectloiis 
and epidemic diseases Dr Napier *md his 
colleagues of the School of Tiopical Medicine 
m (Calcutta, only recently, attributed •the pie- 
valence of Kala-azar amongst the Anglo-In- 
dian community and the comparative immunity 
oi Hindus, who live in a moie congested part 
of this city, to the fact that the kitchen and 
kitchen-servants of the former are unclean and 
that sw r eepers who attend to the closet 
and drains, have a tree access to {ho 
kitchen and othw* domestic* work. All the 
same w'e must say t|at the cast* system has 
outlined its original pmpo&e m India and we 
should like to see more rational sanitary rules 
take its place and all unreasoned prejudices 
against the “untouchable” classes and social 
bar to their advancement in life renfoved. 


LORD HALDANE AND THE JUUKJA^ 

* COMMITTEE. 

The article of. Viscount Haldane in the 
Empire Review' for duty last,«on the functions 
of the Judicial Committee of the Privy Coun- 
cil, raises questions of supreme importance fot 
the administration of justice And as 4;he 
eminent author occupies a ^position which 
enables and entitles him to give practical effect 
to his views, it is all the more necessary to in- 
quire if those views are quite sound. Such 
inquiry, though somewhat audacious, has been 
forced upon the country, and I, therefore, sub- 
mit in all humility, some observations on the 
<loctnng propounded m that article. “The 
statesman is. required^ well as the Judge, if 
the proper balance in judicial interference is 
to be observed,’ says Lord Haldane; and 
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again, “ We are far away here from the conti- 
nental conception of a Judge as a mere inter- 
preter of rigid codes.” It would seem there- 
fore that the interference of the Judicial 
Committee is not, and in the opinion of Lord 
Haldane, should not be, always regulated by 
the legal or judicial standard. And conse- 
quently, it is not enough for the members of 
the Committee to be learned lawyers; they 
must also be subtle statesmen. The non-iegal 
grounds, an appreciation whereol requires 
statesmanship in the members, would, when 
anal\sed, /e solve themselves into reasons ot 
)K>hey and expediency. Now, does the British 
svstem poimifc the intermeddling ot statesmen 
m the administration of justice? Poes it 
sanction a fusion of the t unctions ot tiig JUidge 
and the statesman as advocated bv *Lord 
Haldane 0 # 

It is the province of the statesman, and 
not the law > ei f to discuss, and of the legisla- 
tiue to deteimuie, what is the best tor the 
public g<KKl, and to ptovnle for it bv proper 
enactments It is the ptovince of the .Judge 
to expound the law onl> the written from the 
statutes, the unwntten or common law' from 
the decisions ol our predecessois and of our 
existing Points, fiom text-wnlcis of acknow- 
ledged authority and upon the pi maples to bo 
cleailv deduced* limn them b\ sound reason 
and just mlerence , not to speculate upon what 
is the best, in his opinion, lor the advantage 
oi the (ommumty “ Such was the opinion 
deliveied hv Bui on Faike in the case oi AV/cr- 
ton \ rfirJ Hrownlotr t before the House ol 
I jokIs, in the year J H5.*3 (4 H L C. at p. 

1 Foul >curs later, he, as Lord Weusley- 
dalc ft he troubles of Ins life-peerage being 
ovei in the meantime), m delivering the judg- 
ment of the Judicial Committee, said as hit 
lows — 

“It the result of our decision should be 
that these Appellants are to escape from 
justice, we shall regret it ; but that is a matter 
which cannot influence our judgment. If the 
Moftissrl Court has no jurisdiction now, by 
virtue of the East -lndnf Company's Regula- 
tions, 4o dispose of this case, they must escape 
justice, but we are not in any way to alter or 
construe differently the rules of the criminal 
law in consequence of the supposed justice of 
a paitieular case.” (7 M. I. A, at p. 103). * 

Judicial attempts to override the law on 
various pretexts, have been made in the past, 
and the question involved has been regarded as 
sufficiently* serious to elicit protons from 
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Judges themselves. An outspoken author, not 
unknown to fame, deals with the position 
thus : — 

“ To avow or insinuate that it might, m 
any case, bo proper for a Judge to prevenif a 
party from availing himself of an indisputable 
principle of law, in a Court of Justice, upon 
the ground of some notion of fancied policy or 
expedience, is* a new doctrine m Westminstei 
Hallj and has a direct tendency to fender all 
law vague and uncertain . . What politicians 
call expedience often depends on momentan 
conjectures, and is frequently nothing more 
than the fine-spun speculations of visionary 
theorists or the suggestions of party and fac- 
tion.” 

Again, Lord Watson who occupies, and if i 
may say so without impertinence, verv justly 
occupies, a high pluee in the estimation ol 
Lord Haldane, says . — 

'‘In England, at least, it is beyond the 
jurisdiction of ' her tribunals to mould and 
stereotype national policy.” [(1891) A. C 
at p 553 ] 

When sometime ago, the Governor m Coun- 
t'll of Madras, acting judicially, declined on 
political grounds, to direct the trial of a suit, 
did the Judicial Committee countenance the 
piocedure ? 

“ The legal light to bring a suit and to ha\e 
it determined by the proper Court cieated foi 
the purpose of determining such suits, cannot 
be barred upon the considerations of policy 01 
expediency which are urged by the judgment 
under appeal,” said Lord Halsbury. ‘(28 Mad 
42). 

Did any considerations of expediency weigh 
with Lord Macnaghten when he pronounced 
Ins memorable joint censure on the Judiciary 
and the Executive of New Zealand [(1903) A. 
C. at p. 188] or when he likened the Govern- 
ment of Madras to a “ lawless mob ” (22 Mad. 
at p 282)? 

‘ ‘ Your Lordship must look hardships in the 
face rather than break down the rules of law,” 
said Lord Eldon. (4%0amp/ 419). * 

Lord Haldane has Introduced the great name 
of Coke in another connection. And wRat was 
his conception of judicial functions? 

“The law is the golden rapt- wand and 
measure to try the causes of your Majesty’^ 
subjects,” was the reply of the proud Chief 
Justice to the pretentious King. * » 

Would you interpolate “ expediency ” in the 

it mot permissible now to contend that 

i 
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neither does principle nor does authority sup- 
port the claims of the ubiquitous and indis- 
pensable statesman as urged by Lord Haldane ? 
Statesmanship in judicial administration: means 
perversion of justice. It is akin to corrup- 
tion. Let there be no misunderstanding. It 
is the short-sighted politician who is a source 
of danger, and not the real, genuine statesman 
who has an abiding faith uj a moral govern- 
ment, and has, therefore, no antipathy towards 
justice. Are there any better or greater states- 
men in the United Kingdom than the three 
Lords Justices who dealt with O'Brien’s case? 
Has not a single ^decision obliterated a multi- 
tude of judicial sms? And has it not estab- 
lished the supremacy of law even atfthe sacn* 
iico of v. Home Secretary? 

fn view of the recent decisions of the Judi- 
cial Committee in some of the Indian cases 
with a political complexion, the pronounce- 
ment of Lord Haldane would be regarded as 
unfortunate. Is there no ideal, exalted enough 
‘ for tumultuous Lines? Was not Lord Mans- 
field equal to any occasion? 

‘ The constitution does not allow reasons 
of state to influence our judgments. God 
fqrbid it should ! We must not regard politi- 
cal consequences, how formidable soever they 
might be • if rebellion w T af the certain conse- 
quence, we fare boynjl to say, ‘Fiat justicia 
mat coelum ’ ” Case of John Wilkes, 19 How. 
St Tr. 1112. 

Tarak Chandra Chakravarti. 

Vakil’s Library, t 
15th August 1923. 
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oi asking inconsequential questions. With 1 
regard to special legislation such as concerning 
laboiu , mines and the like, preference t was 
given to those who were intimately acquainted 
with the question and who naturally took 
a leading puit m the debates. But there 
aie some inepressible inemheis m * every 
legislature who wish to talk on ever/ sub- 
ject and unless they . got a chance m^ke 
a special gnevanee of it. But in the Bengal 
(’mined such eccentricities tue by no means 
conspicuous. However, the public opinion 
with legal d to it is that U, is not as 'strong a 
bod\ as il might have been hut lor the non co- 
opt i, it ion movement for boycotting the Council. 


g ol icsponsible Government ia not 
?eiai^d either by the electorate or 
i hers of (he Conned.” “ Responsible 


The Governor’s Speeeh proroguing the- 
Bengal Legislative Council. * 

On Tuesday last H. K Governor of Bengal 
prorogued tlie Bengal Legislative Council. In 
doing so he reviewed the career ot the letoim c 
Council at tho olid of two yeais and a halt o 
its active life now' about to expire A lo o 
legislation has befti got through duimg the 
period and some frery^m portent ones, like 
the Calcutta Municipal Bill Jt l8 - n “* 
ed in the Legislature m any part ot tin '' OT 
that every member w'ould have somothyig t 
say or suggest with regard to every V easuie ot 
legislation and much less to deal with its details 
Measures of legislation are usually left tor de 
tailed eoifeuknrtion by such members as have 
a special or a working knowledge ot the tqbjttt 
Other members intervene m the debate . 
any question of principle is involved *011 
stance the question of communa i^iesenta 
tion in the Calcutta Mhnicipak Bill was such a 

nuestkn Bht m an infant representative 
institution like the present Council the elected 
members are naturally anxious to show to tbevr 
constituencies that they hare no j 

A if . STSKj •s-fels saiiss.-*,--. 

Sd ItSttMas?- . * *- -J * •£££?&* 

one’s electorate and the public a ,J®* .. ■ t exercise such powers when the occasion re- 

It is quite excusable if »* is overdone at times, to exercise sue ^ # {orfeitg the 

We noticed the same spirit and ® Y feut Confidence of the Council, the proper course for 

the Legislative Assemljly at the begmnmg members is to vote want of confidence in 

S. “to Twiicb a. a— 5 1 — . w 


ii H the (lovornoi complained that “the 
•jeal meaning oi losponsible Government ia^ not 
lull\ apptecj 

by thi* memlh 

Go\e?nment” obsened His Excellency “pro- 
vides m efb‘ct a partnership between the Logis- 
latum and tho Executive.” We may be per- 
mit led point out that in a “ responsible Gov- 
ornmeni in tho true sense ot the term, it ia 
the i iCgihlatiue which is tlui pi ^dominant part- 
mu, b.it under the dvaichicul form of^ Govern- 
ment which pievails here, it is the Executive 
who still maintain the whip hand of the adminis- 
tt.it mn tfo if tlu* ministers hack up the Execu- 
tive against popular view's or demands. His Ex- 
cellency should not be surprised, if they have 
been “ classified ” as he says, u as the 
bureaucracy and legal ded as a fair target for 

invective ”, 


same it must be said 
elected members nor their 
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bound under iiis Instnimenfc of Instructions to 
remove him and replace him by one who com- 
mands the confidence of the House. When the 
Council has this power of removal of ministers 
but fails to exercise it because of a lack of lirutv 
or organising power, it is idle for them 
to complain of the ministers’ shortcomings 
and consider that members have done their duty 
if only they have abused them sufficiently 
strongly. The Governor was right in suggest- 
ing that the elected membeis should form 
themselves into parties and control the minis- 
ters or get the Governor to replace them by 
others ol their choice 


ft has been suggested in the public press that 
the Repot 1 of the .Joint Parliamentary Oom- 
rmtttfc leaves the ministers free to vote as they 
like and that they aie not bound to support the 
Executive Government, on every occasion 
What the Joint Committee says lias to be intei - 
preted according, to constitutional practice in 
other countries and so far as it may be ap- 
plicable to the dya'tehieal form ol Government 
which lias been introduced in our provincial 
Governments. The Joint Committee refers to 
joint deliberations between the members of 
the Executive Council of the Governor and the 
ministers or in other words to the meetings of 
the* Cabinet Council of the, Governor The 
ministers and the members of the Executive 
Council being equal m number, it was obviously 
the object of the Reform Scheme that the 
ministers will be able to control the action ot 
the Executive' in the following manner If the 
ministers were opposed to any administrative 
policy or measure of the Executive Council 
they could oppose it at the Governor’s cabinet 
meeting and vote against it Thus the res- 
ponsibility is ultimately shifted on to the 
Governor who by his casting vote could decide 
which view is to prevail. Assume that the 
Governor overrules the ministers bv his casting 
vote If the question is one of administrative 
detail and not of policy of any serious import- 
ance, the ministers may acquiesce irv 
decision of the Govejiior.^ But if the question 
is a momentous one which seriously % affect* 
public interest , then the ministers may either 
tender their resignation and thus compel the 
Governor to reconsider his decision and resile 
t from the position h© and his Executive Conn- 
'cellors had taken up. Tf he should not, the 
matter may be brought before the Council by 
their resignation or otherwise. If the Gover- 

. nor chooses such ministers as wqutd support 

. ^ * » 


his policy, the Council may then defeat the 
new ministers and compel them to resign and 
thus defeat the policy of Government. 

Whether the ministers should exercise their 
powers or not, the Coupcil * has thus the 
constitutional iiowe*’ even under the present 
dyarchical form of Government of exercising 
control over the Governor and his Executive 
Council But the first requisite for the 
exercise ot suth control will depend upon the 
capacity of the Council to form a party, united 
on the basis of common interest typd pledged 
to pursue a common policy Lord Roifaldshav 
did not often consult the ministers on matters 
1 elating to reserved* subjects For instance 
when the Criminal Law r Amendment* Act was 
put . into operation, ^t is believed, that the 
ministers were not consulted. The ministers 
could have then adopted the course we have 
indicated, and thus brought about a reversal ot 
the Government policy H E. Lord Lytton, 
’.however, announced in his speech that it has 
been his practice to submit all questions ol 
policy to the joint deliberation of the ministers 
and his Executive Council ‘ If the ministers 
and the people’s representatives would in 
future lexercise (their constitutional rights in 
tlie manner v*° have indicated, then the 
bureaucracy may to a great extent he made res- 
ponsible to the Legislature It is not practi- 
cable that the Governor would then carry on 
his administration by certification. If he does, 
then ♦dead-locks, obstruction and enforced dis- 
solutions «AOuld be (pate legitimate 
1 

We do not share the view' that tfio Bengal 
Council acted ai responsibly by disallowing the 
division .of Mymensmg into two districts 
The provincial budget tlier^ show r ed a deficit of 
one and a half crores Such schemes for the 
duplication of district .admirtist ration would 
have not only fastened a hfeavv initial outlay 
but also* increased considerably the cost of 
administration It is wiser to lose a feu' lakhs 
than to burden the provincial finance with 
much heavier* recurring and non-recurring 
liabilities, w T lien admittedly we cannot afford 
it Lord Ronaldshay after proposing to res- 
tore the Midnapur partition scheme bv certi- 
fication had ultimately to abandon it, because 
the Provincial finance could not spare anv 
money for sucl^ administrative* changes It is 
the Executive who acted irresponsibly in 
launching such schemas *&rtd incurring liabilities 
and* not the Council. Wlfen our finances 
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improve and if the peopre desire such 
administrative changes, they may be brought 
about later* on with the concurrence of 
the Council. 


His Excellency •mentioned that the de- 
velopment of works of public utility in 
connection with the transferred subjects, such 
as education, public health, sanitation, indus- 
tries cannot be pushed on owing to the dc- 
ploiable condition of out public finance 
Whatever money we can now save or spate 
should be devoted to such purposes Wc are 
glad to be assured bv His Excellency that altei 
all the Government and tJie rimeisitv are 
likely to tend the unedifying controversy in 
which they were so long engaged and settle 
the lines on winch legislation should pioeeed 
for' to proving the ITmersrtv and set’ondaiy 
school education But the Government must 
remember that the educated community in tins 
country, and the paients and guardians ot oui^ 
youths, are much more vitally interested in* 
the question ot educational reforms than the 
ministei and tlx* Calcutta Lnivorsit\ as at 
present constituted The ideal of eveiy V Di- 
versity is that it is a republic of learning 
where autocraev either mternaj or external i^ 
quite out of place* 

* ^ • 


-February 1916 , In May 1916 an application 
was made to the High Court for leave to ap- 
peal (o the Frnv Council, but owing to deaths 
and the consequent bringing on to the record 
oi representatives of the deceased parties the 
application was not heard until March 1922 
Leave was then refused, the Court stating that 
the mutter was not of sufficient importance. 
Counsel stated that then" were originally 79 
Defendants who had now become JH(i and that 
the dohiv was entirely due to the appointment 
ol representatives The suit was brought bv 
a zammdar and related to K> sites but the deci- 
sion would affect 525 sites. The judgment of 
the High Court was erroneous being based on 
an alleged admission No such admission was 
to he loimd on the record and there # w as an 
affidavit that it had nc\ci been made. Heave 
was granted, the Appellant to pav costs td 
the apjicai m am event. 

t 1 lulwrajn heshn Promt! ‘ Swtf Rohfidur v 
' Ijtihshini A (irdifdn Ltd 

\l i ] } anhh applied tor revivor of the appeal. 
1// l)ube of)j rosed 

It was suggested that having abated, the ap- 
peal was haired under tlie Indian Limitation 
Ait 

Then landslips ordered the appeals to* be 
admitted and reserved the question of limita- 
tion and costs to bo dealt with at tin* It ml 


LONDON NOTES 
(From our Corresponds ) • 

July 2did The following petitions weie 
heaid to-day bv a Boatd composed of Lords 
Bcjckmastbrb. and Sumner and Dupe, J 
Reddi v Reddi (Madrasi # 

Mi Knmorlhy , Blown applied for* special 
leave to appeal Leave had been granted bv 
the High Court but the "Petitioner failed to 
deposit the sum required for minting charges, 
and his application tor a certificate was re- 
fused The Respondents had m tfje mean- 
tame obtained special leave to cross-appeal* 
The Board gave special leave provided that 
security was lodged 

Mr. E. B, Ratkes opposed the application 


Shah '/■aid Hussain v. Md. Ismail (Allalia- 

^ & Sir G .. Lowndes ,♦ K . C. and Mr. UU Wallaeh 
applied for special leave to appeal. The suit 
was originally filed in «J$04 and the judgment 
of the High Court on appeal was deliverer! in 


,Jul\ J'jtli .Judjinvnt was deluded bv Mr. 
Ami i n .V.i in liaja Sruiath Hoi / v Maharaja 
Pruhtp I'dtu Nit III Kniu (I'utnai The appeal 
was dismissed 

r,. n. M 

■Jli-7-dd 
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Recent doclBioQi not y#t MportBd 

iTLe important cwu» to bo fully reported heraafUr.) 

rmf Rkaihionai, JHRLHDICTIOK. Before 

no i u> d '('IMP llrvtwoN Nos. 37 
’ ok 1923 KUMAR NAUENIXR.4 

AATH Min'KR Decree-holder, Peti- 
tioner r .ABDUL MODI iA and others, 
Opposite Pat tv. The 21st May 1923. 
llrnrial Tenancy Act t VII 1 cf 1335). n re. 171). 

/ ■] i Ttansfcrec of non-transfcrable oceu- 

pawy holding, H has an interest voidable on the 
sale and if entitled to deposit. 
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The question for decision In these Bales was 
whether the Opposite Party who w&s irn un- 
recognised purchaser from the judgment-debtor 
was entitled to make a deposit under oh (3) of 
sec. 170 of the Bengal Tenancy Act to prevent 
the sde of a non-transferable occupancy hold- 
ing m execution of a decree for arrears of rent. 
This Rule was directed against an order of the 
Munsif of Baruipur, dated the 18th December 
1922; allowing a deposit. * 

His Jjordship made the Buie absolute, and 
held as follows — 

“ As regai ds the light oi an unrecognised pm- 
chaser to make a deposit under this section 
there appears to be conflicting decisions of this 
Court. The case of Naim Behan Roy v. Ful- 
maty tyassi (JG C W N 421), supports the 
Petitioner’s contention, while the ca tf o of Aha- 
yiadutla Chowdhry v- Prayaq Sahu (20 C. W 
N. 30), supporis the conti aiv mow. These 
(vses and others were recent h considered in 
the case of Satytsh'Chandta Sarhar v. Maham 
mad Ismail (Civil- R ft \mion 501 of 1921), decul-* 
ed by Wood roll e and Bnhrawaidv, BJ., on th' 4 
9th August 1922. A shoit note of tins ease 
will be found in 26 V W N. 170 (notes poi- 
tion) I have referred to the original judgments 
arid l find that thev support the contention on 
behalf of the PeliUmei that the transferee of 
a n on-transferable occupancy holding is not a 
person holding any interest voidable on the 
sale 1 have no hesitation in following this 
decision. 

1 accordingly make these Buies absolute and 
set aside the orders passed by the Munsif in 
each case and direct that the execution cases 
do proceed according to law.” 

Baba Narrudra Chandra Bose for the Peti- 
tioner. 

Babu Iliralal Ghakravarti for the Opposite 
Party. 

. H. V. S. Rule made absolute 


Civir. Appellate * Jubisdictton. Before 
Nbwboulo and RXnkin, JJ. 6. A. 
No. 1737 of 1920. MONMATH1V KU- 
MAR BOY, Plaintiff-Appellant v 
JASODA LAL PODDER-and ors n De- 
fendants-Respondents The 15th June 
1923. 


The Plaintiff brought a suit in ejectment 
against the Defendants Nos. 1* 2 arid 8 in res- 
pect of a untransferable occuptmey holding 
alleging that the Defendants Nos. 2 and. 3, the 
raiy&istof the said holding, Mortgaged the same 
to Defendant No. I who obtained a mortgage 
decree and in execution thereof purchased with- 
out the Plaintiff’s consent the holding, got 
delivery of possession and subsequently sub-let 
the holding to Defendant No.* 1. The Defen- 
dant No. J alone contested the suit, the other 
two Defendants did not appear. It was con- 
tended that the Defendants Nos. 2 an^ 3 being 
still m possession the claim for khas posses- 
sion vras not maintainable. The first Court 
held that as the Defendants Nos 2 #nd 3 did 
not contest the suit the Plaintiff was entitled 
to k ha s ‘possession agswnst all the Defendants. 
The lower Appellate Court, on appeal by Defen- 
dant No. J , upset the decision of the first Court 
i ejecting the Plaintiff’s prayer for khas posses- 
sion against Defendants Nos 2 and 3 
• holding that as the Defendant No l was not 
in hhas possession of the land >t was useless 
to decide whether the Phunjaff was entitled to 
khas possession against him, but declared that 
the Defendant No. 1 had no title to the dis- 
puted land as against the Plaintiff In second 
appeal by the Plaintiff it w»s contended on his 
behalf tlm(| Defendant Nos 2 and 3 not 
having contested tJfe'smt the Plaintiff was en- 
titled to hhas possession against the Defend- 
ants In High Court all the Defendants ap- 
peared and contested the appeal : 

Held --* That the Defendants Nos. 2 and 3 
being sub-lessees unden the transferee of a non- 
tiansfeTuble occupancy holding, the Plaintiff 
was not entitled to khas possession of the suit 
land # agamst them w ho did neither abandon the 
lidding nor repudiate th§ ’Plaintiff’s right to 
receive rent although they did not contest the 
suit m*the Courts below. 34 Cal. 689 and 24 
C. W N. 117 referred to. 

Babtits Surendra Nath Guha and Surja Ku- 
piar GufLa for the Appellant. 

Babus Jogesh Chandra Roy , Gopal Chandra 
Das and Satis Chandra Chotodhury for the Re- 
spondents. 

Babu Biraj Mohon Majumdar for the Minor 
Respondents. 

S. C. C. Appeal dimmed with cost*. 


Sutt Jot khas possession— Transfer of non- 
transferable occupancy holding — Sub-lease by 
transferee to original tenant— A bandonment. 
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“Undue preference” to passengers in Rail- 
ways. 

The judgments of Subraw ardy and Chiming, 
J J . , of the Calcutta High Court in dischaiging 
the rule obtained by one Bhupendia Kumar 
Dutt ior testing the legality of the conviction, 
and order for the pigment ot a ]ine of Rs 5 
against him by a Magistrate of Howiah for his 
naving entered a third $lai*avompaftment ie- 
served for Europeans by the Bombay Klail ot 
the E, I Ry and i el used to leaye it, aie ot 
considerable public interest This is the f\j*st 
case of its kind in the Calcutta High, Court 
Mr Justice Suhrawardy, # though he agreed 
*vuth Mr justice Cuming m discharging the 
rule, yet the rdbsons he gave foi so doing seem 
somewhat different. Mr Justice Suhrawardy' 
does not expressly hold that such reservation 
*may not under any circumstances amount to 
“undue and unieasonable preference which 
sec 42 {2) of tfye Railways Act expressly piohi- 
bits. The learned Judged discharging the 
prule relies more on the, fact that the accused 
had not shown that there was not sufficient ac* < 
comodation in other compartments where he 
might have tiavelled In so far the judgment, 
of Mr Justifce Suhrawardy does not seem to 
us to be satisfactory It casts a burden on the 
accused which is impossible for him or anv 
railway passenger to discharge Mr Justice 
Cuming, on the other hand, discharged the rule, 
being of opinion like many of the Judges of 
the Madras, Bombay #fhd Allahabad High 
Courts that such reservation did not amount 
to 4t undu8 or umeasonable preference. ” The 


BP TEMBER 3, H> 33. ~ CNo4l. 

decisions of the Indian High Courts do not 
soem to us to be at all satisfactory and we shall 
give very obvious reasons for it. 

It is difficult to sen how such reservation does 
not amount to “ undue and unreasonable prefer- 
ence Those w ho advocate this view both in 
the law (’our is and before the Legislature nwgjie 
that such u servation is mean! for the mutual 
convenience ol «‘hd class Kmopeun and non- « 
Emopcan passengers who dilfej in the matter 
of iood and habits Kuither, itis said by the 
yutlioi lties from the ('ban man of (he Hailway 
Board to the tailwav guaVd that there 
is no objection to Indians m European 
d’ress travelling in such compartments. We 
would j caddy concede that a Hindu or a Maho- 
xnodan who objects to certain articles of food 
taken by Euiopcuus will not find it, con- 
venient or constable to travel in a small 
compartment rescued for Europeans and 
would not cate to tiavel with them. But it is 
umeasonable that one who docs not Will not be 
permitted to tiavel in such compartment if he 
does not \\ 4 \u Kuiopean dress 

So, after all, the piolubition amounts 
to a di ess-bar In the Provincial and 

the Pontial Legislatures in India, there 
is no d i ess-bar Why should there be 

anv in our railwavs 9 Now, let us exa- 
mine the legahtv ol the judgments in thts 
light ol the above iaets Jf the reservation is 
meant fm mutual convenience and if an 
Indian is allowed to tiavel when wearing a 
shut 3nd shoft, how can ^ be legally held that 
1^ eon be prosecuted and punished if he wore 
a dhttljUnd coat or papnna and thaphan and 
enteied a 3rd class compaitment so reserved and 
refused to leay> when there was spare acco- 
modation m the compartment When a 
European and an Indian passenger pay the # 
same fare, it would certainly amount to undue 
preference if anv exclusive privilege is given to 
men of an\ particular nationality or wearing 
anv particular dress to travel in a compart- 

If? 
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meat to the exclusion of the others. By reser- 
vation marked “ Europeans “ th© Bail way 
authorities are only entitled to indicate that the 
compartment is set apart for persons of Euro- 
pean habits. When all the seats are not re- 
served on payment by Europeans, exclude 
an Indian would surely amount to shewing 
“undue preference.’ * Persons of different 
habits would naturally try to avoid travelling in 
such compartments. But those who do not ob- 
ject to travel with Europeans cannot, with any 
justification m law, equity of* justice, be 
punished for insisting on travelling in such 
compartments. To bold otherwise would 
offend against the plain meaning of the ex- 
pression “undue and unreasonable preference ” 
We shall review the judicial decisions on this 
question m greater detail hereafter 


Wc invite attention in this connection to 
the debate which took place on this very ques- 
tion m the Legislative Assembly on the 10th of 
March last, ■ which we are sure will be found 
interesting. It will be noted, however, that 
the whole debate proceeded on the question of 
mutual convenience of passengers. The 
Government members defended the practice^ 
on the ground that it was followed on a verv 
limited scale and never suggested that anv 
^punishment should be inflicted on any persons 
who travelled m such compartments m non- 
European dress If they did, the remedy lor 
it, as was suggested by Mr Hassanally at 
the conclusion of his speecli in moving the 
resolution, would be to get a short Act passed bv 
the Assembly to get rid of the Iligfi Court deci- 
sions which favour such a view. The Hon’ble 
Mr. Innes, the member of the Viceroy’s Exe- 
cutive Council, who is responsible for the Rail-* 
way Administration, did not take his stand on 
any of these judicial decisions He repudiated 
the suggestion that such reservation was based 
on any principle of racial discrimination, gave 
an assurance that such reservation would be 
reduced to the lowest possible limit and 
left it to time to correct it He was certainly* 
conscious that tjje Assembly* would* correct 
it, if the Railway Administration and # the 
Judges continued to take an unreasonable view 
of the question and w r e are sure that the Gov- 
ernor-General would never dream of 'invoking 
his power of certification in interfering with 
such legislation. 

\ We quote below the concluding portion of 

iV 1 


the Hon’ble Mr. Inne’s reply to Mr. Hassan 
ally at the debate in the Assembly above ie 
ferred to : — •’ 

“ I do deprecate this attempt to shoifr that these carriages 
are reserved m order to mark some distinction, between a 
poor European and the Indian third class passenger, so as to 
show that the one is inferior to the other. Lot mo tell the 
House that there is absolutely no such idea at all I would) 
ask the House to remember that the Railway Adminufl 
tration regard this question, as their replies show, purely ah 
a question relating to the convenience of their passengers 
Those Railway Administrations which retain this discri- 
mination say that they do it merely beoause of the difference 
in the habits between the European passengers and tin 
Indian passengers and they think that by retaining this 
reservation they are consulting the convenience of then 
clients and that is the reason why thy* reservation is ccue? 
tinned It seems to me wrong especially at this time to' 
try and make a racial question out of a small thing of tins 
kind As I say wo have addressed the Railway Adminis- 
trations, we have taken up the question $nth the Agents. 
The practice lias been restricted to the narrowest possible 
limits t and 1 think that the wisest course is not to make tc o 
hiuch of a question of t M b kind but to let time oorreot it. 
I think myself that possibly we could do more with regard 
to thS intermediate class compartments, I do not Beo any 
reason myself —why intermediate compartments should 
be reserved and I am quite prepared to suggest to the 
Railway. Administrations that they should consider very 
seriously whether there is any necessity to continue this 
distinction in respect of intermediate class compartments. 
I consulted some of the Administrations by wire and I have 
already had a wire from one ^Administration saying that 
it does not think it nooessary to continue the distinction at 
least in respect of intermediate class compartments but it 
wishes to continue the reservation of third class compart- 
ments I think that will show that the Railway Adminis- 
trations themselves are tacking the subject in a reasonable 
way and I suggest that the House should leava it at that.” 

Relying on tkTsr aiburance Mr Hassanalb 
withdrew .the motion with the leave of the 
House. 

* _______ 

CRIMINAL JURISDICTION OVER EURO- 
PEAN BRITISH SUBJECTS. 

{Continued from p, clxvii). 

* . 1 . 

Summary. 

The following is a summary of the existing 
rights* of Eivopean* British subjects with tip 
alterations under the Racial Distinctions Ac 
(XIIV 1923) indicated in brackets 
, [In tue High Court]. — (i) Such sabject 
are now amenable only to the general juriadictioi 
of the Chartered Bugh Courts and the Chie 
Courts S. 4 (I) (j) [Exclusive jurisdiction o 
such High Courts abrogated in areas under th 
Judicial uomraissioners/C. P., Oudh and Sind]. 

(2) Such subjects have the right of trial b 
jury, the majority of vyhich are , European 
Or Americans t* S. 450 ( l ) [Bight preserved : bu 
.corresponding right g^ven to Indians]. 
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(8*) Acquittal by jury now final, f Appeal allow- 
ed to a Special Bench of the High Court in cases 
involving racial questions, under the new s. 4491. 

[In tAb Count of Session],*— ( l) An Indian 
Sessions Judge tan try such subjects now [No 
change], • ♦ 

(2) Additional and Assistant Sessions Judges 
cannot now. do so, unless themselves European 
British Subjects, and further, unless the latter 
have held offiie for 3 years and aio specially 
empowered 8. 444 [Both restrictions removed. 
Indian Additional and Assistant Judges will have 
powei to try them], 

(3d Offences by such subjects punishable with 
deatn or transportation ar # e now exclusively tri- 
able in the High Coprl* : — S. 447. All offences 
panishable with imprisonment and fine are 
triable by the Court of Session, but .the class o£ 
cases actually tried *by it is limited in practice 
to offences adequately punishable with one year’s 
imprisonment : — S. 449 (7) [All Indian Sessions 
Judges will ha'e power to try shell subjects 
for all offences though punishable 'with deathyor 
penal servitude ; see the new s 34 A. (a)]. * 

(4) Right of trial by jury, the majority of 
which are Eurppoans or Americans, in cases 
triable by jury : — S 459 ( 1 ) [Retained, but cor- 
responding right given to Indians under the new 
a 275]. 

(■ r » Right of 4ri.il by jury %i cases triable with 
astestors : — Ss. 450|(2 \I#) [Abrogated]. 

(6) Alternative ilgnt of trial, in the abovo 
case, with assessors the majority of whom are 
Europeans or Am m leans : — S. 450 (2) [Jlight of 
trial with all European or American assessors 
given, but Indians will have a corresponding 
right under the new as. 284 AJ. 

(7) A Seasons Judge can now inflict on such 
subjects only imprisonment for one year, fine or 
both : arui if the offence cannot be adequately 
punished he has .to transfer the case for trial 
to the High Court S. 449 [Any Indian Ses- 
sions Judge will be competent to pas*s sentences 
of death, penal servitude, imprisonment and fine, 
but not whipping, under s. 34 A (a)] t 

[In a Presidency Magistrates Coubt*|.— 
An Indian Presidency Magistrate can now try 
such subjects, (s. 443), for # the same offences* 
and under the same procedure, and award the 
same sentences as in the case of an Indian 
accused : — S. 446 [Law unaltered], 

[In thb Courts of Provincial Magistrates,] 
— (1) An Indian Magistrate may take cognizance 
of an *offence by* such subject, but must send the 
case for inquiry or trial to a competent Magis- 
trate S. 445 me Wifi bate power to proceed 
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to inquiry or trial himself whore he has juris- 
diction over such subjects], 

C2) An Indian District Migistrate is now 
competent to try such subjects, but no first 
class Magistrate, unless himself such subject and 
a jasfcico of the peace, and no second or third 
class Migistrafce, though an European British 
subject : — S. 443 [Indian District and first class 
M igistrates will havo such power ; and even an 
Indian second or third class Magistrate will* be 
earned, out to try such subjects for offencuts 
putmhible with floes not exceeding IU, 59 under 
». 29 A). ‘ . 

E. H. Monkish, 
(To be continued.) 

CorrcBponbertit. * . 

LAWYERS AM) LITERATURE. 

To 

Tub Ediiou, “Ualcuia Weekly Notkb," 
Si k, 

Lawyers ought to be grateful to /Jr. 
Haiidas Chose, B.L , tor his happy suggestion, 
and earnest attempt should be made to pick 
out men of literary pursuits from amongst the 
members of then hard and monotonous pro- 
fession As desired bv him I request the favour 
oi \our publishing the names of some pleaders 
of literary fayie ot Chittagong in your renown- 
ed |ournal. 

4 Chittagong the “ SlioUa Kiritim “ and 
“ Shagiir Runtala,” mother-land of the late 
pteat poet Nabm Chandia, is “meet nurse for 
poet cliildien.’* Her name and fame as the 
mothei of poets is known throughout Bengal; 
and it has been pioved bv Moulvi Abdul Karim, 
a v ell-known member ©1 the “ Bangiya 
Shahitvu, Parishad 

(’lnttagong is in no way backward m thii 
inspect in comparison vvitb other parts 
ot Bengal Even the Bar at Mofussil Patiya 
can boast ol one who bv his sweet and 
iiei \ verses has enriched the, Bengalee 
language for the last 20 years. He is 
out Bipin Beliari Nandv, the “ Eritti- 
llash Dada" ot ^ Jaladhar Sen. No 

doubt he is known to all the literary men of 
Rcjfgal and is of estahhshed reputation but 
what profession, which Bur and what District 
he ' belongs to, is not known to all. In the 
midst ol his extensive practice he has pt»b- 
lislied one piece of poem, “ Aurghya,” two 
Idvlls, “Shika" and “ Nari,” two well- 
known Kabyas, “Chandra Dhar*’ and 
" Chanda,’ ” one drama “Pratishta” and the 
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numental epic “ Shapta-Kanda Rajasthan’* 
the lines of Krittibash All of his works 
re been highly appreciated by the literary 
jhe and journalists. This Bar can also 
Lst of another junior and rising pleader Babu 
ishna Kumar Sen who has wntten many 
tmas and novels. Two wrell-knoWn pub- 
.ung firms at Calcutta have undertaken to 
blish two of his works, “ Bidhir-Badllan ” 
d “ Bhowanir Bhul” which will shortly be 
h. 

Of the District Bar of Chittagong, Babu 
tasanka Mohan Sen is known to all lie is 
t only a poet of high order but a fine essayist, 
sound philosopher and an eminent clitic By 
3 contributions on the late poet Hem Chan- 
a made as a student, he had secuied a gold 
ecM His “ Bun ga -Bailee,” a cuticism of 
engalec literatiue, both ancient and modem, 
a valuable contribution to the Bengalee 
nguage. His poetical woiks are “ Smdhu 
tiangit,” “Shoila Hhangit,” “ Shuiga and 
fortya ” and " Shahitii ” Ilaung been ap- 
3in1ed Piofessor to lead papeis on Bengalee 
teraturo in the l T mvei&ity College, he has 
ow joined the High Court Bai, Calcutta 
iabu Rajani Ranjan Sen, B L , the toimcr 
aw ljectuier of the Chittagong College and 
fj eminent member of the District Bai, is an 
ble English wnter He has tianslated the 
Balmikir Joy” of Harapiasliad Sliastri in 
ne English His own original production 
The Holy City of Benares” deseives com- 
mendation He is so powerful a wiitoi lfi Eng- 
sh that many w r ell-know T n journalists and 
iholars, both in and out ot India, have spoken 
lghly of him. 

Thme are many other waters amongst 
leaders m this District whose names I shall 
o glad to send hereafter. 

Yours truly, 

P\/.i*x:r Rahman Kh\n, B.L , 
Pleader, Patiya. 

10-8-23 
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4totea of (Eases. % 

CALCUTTA HIGH COUBT. 

Recent deetatons not yet reported 

t «The (laportAnt cane* to be fully reported hereafter. J 

Jivin Aitelmte Jurisdiction. Before 
Rankin and B B (those, JJ. Mis, Apf. 
'No. 404 op 1022 GOLAM YUSUF 
MUNSHI and another, Appellants* * t?. 
RAM PROS AD MUKHERJEE and an- 


other, Respondents. The 19tb and 20th 
of July 1923. 

Bent decree — Execution of — Special period 
#/ limitation, Art . 0, Sch. Ill , Bengal Ten- 
ancy Act. 

The Appellants wrere tenants Defendants in a 
rent suit instituted by a co-sharer landlord, in 
which the Respondents, who were the other 
co-sharer landlords, were made pro formd De- 
fendants. The Court passed a decree allowing 
23 rupees and annas odd as rent due to the 
Petitioner in his share and directed that the 
tenants Defendants w T ould pay the sunf of 
Its 471 and annas od*d to the pro found De- 
fendants as rent due in 'then share The ^ecree 
was passed on 30th January 1917 , and after 
cei tain ‘steps taken in 19]$ and 1921, the pre- 
sent application lor execution w r as made by the 
pro formd Defendants, on 10th Januaiy 1922, 
with regard/ to the sum of Rs 471 payable to 
them under* the decree. The defence was 
tlaH the decree being. for a sum of money not 
exceeding Rs 500, and being obtained in a 
rent suit was barred under Art 6, Sch. Ill of 
the Bengal Tenancy Act. The Courts below 
dismissed the objection of the judgment-debt- 
oi s, holding that the decree was a joint decree, 
ioi a sum exceeding 500 m favour o£4he Plain - 
till and pro fortpd Defendai^s, and as such did 
not come under the pifrtfiew of Art. 6 

The judgment-debtors appealed to this Court 
and it was contehded that the decree allowing 
seveial Vims of money to separate individuals, 
could not regarded as a joint decree, and 
even if the decree was joint, the execution peti- 
tion was not triable under Or 21, r. 1§, C. P. 
( 'ode 

Held*— That the decree could not be said to 
be either a joint oi a several dfciee, and it came 
under Exp (7) of Art. 182 of the Indian Limi- 
tation A<?t That the .rules *of limitation, 
especially those of special limftatioi), ought to 
he construed very strictly — and as* the legis- 
late# has expressly laid jtown limits with 
regard to the value of tBe decree, it could not 
# be said m the pri&ent case that the application 
was time-barred. 

Babu Bi]on Kumar Mukerji for the Appel- 
lants 

Babu Probodh Kumar Das for the Respon- 
dents. 

S C. C. ** Appeal dismissed . 
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Power of Court to deprives Plaintiff of right.* 
to sue afresh on his cause of action for 
persistent contempt of order to amend 
improper pleading. 

The June number oi the Harvard Law Re- 
view comments on a case, the tacts of whifili, 
according to the Be view, weifi as follows — 
In a suit to recover $120A)00,000 # damages for 
an alleged conspiracy* to* obprive them of the 
use of a patent lor a “ Fork and Bean Biscuit, 
the Plaintiffs filed a four hundrefi-puge petition 
which contained irrelevant mattei. redundant 
allegations, personal episodes and* criminal 
charges The petitions as for that reason 
struck off os yvese a second and third, the Court 
on the last occasion finding the Plaintiffs m 
contempt A fourth petition being a ^peti- 
tion of the second, •the Court, whose patience 
was by this time exhausted, dismissed the ac- 
tion “ with prejudice ” • This^in the language 
of our Code, -means that the order was meant 
to operate as a bar to a fresh suit on tne same 
cause of action. By statute the Court nap 
power only to dismiss “ without prejudice tor 
improper pleading, but the Cffdrt in this in- 
stance purported to act m the exercise of its 
inherent power at common law Our contem- 
porary examines the •validity of the order wit 1 
reference to the question whether the order 
amounted to a denial of due process, m ^hici 
case th* order wduld be unconstitutional and 
would not bar a new action on the same cause. 
The opinion is expressed that “extmgjpsn- 
ing a cause of* act ion after giving a con- 
temptuous Plaintiff four chances to state his 


case properly is not a denial of due process.’/ 
Cogent arguments of policy uphold the deci- 
sion An effective check must be put upon the 
part\ who repeatedly enters pleading that has 
been declared bad Contempt must be adequate- 
ly punished to preserve the respect duo the 
Com is The time of the Courts must^b^ con- 
ceived k>r litigation piepared in the proper 
manner and not wasted in vexatious, useless 
pioetedmgH These sale-guuids are necessary 
to piotect the Court, litigants and the public.” 
“ Neveitheless,” the reviewer thinks, “al- 
though not unconstitutional in exceptional 
cases, the remedy is a harsh one. ’ 


Suj)jK)se now, such a ease oceurred in this 
count) v 9 L nder Or G, r. 16 of the Ovil Pro- 
redme (-ode, the, Court in such a case would be 
justified in makiflg an order for striking out the 
irrelevant- or scandalous matter and, if these 
could not lie separated from the rest of the 
pleadings, foi amending the plaint. The case 
in question would appear to call for an order 
for amendment Take it next that the Plain- 
tiff i el used to comply with the Court *b order. 
Or 17, i 3 would appear to be applicable in 
bucIi a contingency, and under that rule, if at 
pait\ fails to perform any act necessary to the 
fni tliei piogtess of the suit for which time has 
been allowed, the Court may notwithstanding 
such default proceed to decide the suit forth- 
with But- how? -if the very foundation of 
the hint he wanting The Court would presum- 
ablv be justified m saving that it being impos- 
sible to proceed with thy suit upon the plead- 
ing as it stood the suit- should be dismissed, 
•put that would not be a decision on the merits 
and would not bar a fresh suit on the same 
cause *if action. Bee 12 expressly provides 
that in older "to bar a Plaintiff from instituting 
a further suit m respect of the same cause of* 
action, there must be some rule enacted in the 
schedule of the Code expressly taking away 
this right- An order like the one passed in 
the case by the American Court woul # d there- 
fore in the absence of such a provision in the 

IM 
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Kiiles, appears to be ultra vires and without 
jurisdiction. We do not remembe* having 
come across any Indian precedents dealing 
with this matter. 


As to English precedents Oswald in his 
“ Contempt of Court,” cites the following 
case * — 

A replication was filed in Chancery extend- 
ing to six score sheets, when all the ^pertinent 
matter might have been contained in sixteen 
It apj>eared that one Richard Mvlwuid, the 
Plaintiff's son, did “ devise, diaw and engross 
the said replication,” whereupon Egerton, 
\j K , ordered “that the waidcn of the Fleet 
shall lake the said Richard M>lwaid into Ins 
custody and shall bring lum into Wcstmimstei 
f la lk off Saturday next about ten of the clock 
in the forenoon, and, then, and theic shall cut 
a* hole in the middest ol“ the same engrossed 
replication which is delivered unto him tor 
that p ui pose, and put the said Richard’s head, 
through the same hole, and so let the same 
replication hang about his shoulder with the 
written side outward, and then, the same so 
Jmnging, shall lead the same Richard, bare- 
headed and barefaced, round about West- 
minister Hall Whilst the Courts are sitting 
anc\ shall show lnm at the bar of every of the 
three Courts within the Hall, and' then shall 
take lum back again to the Fleet, and keep him 
prisoner, until he shall have paid £ JO to Her 
Majesty foi a fine, and 20 nobles to the De- 
fendant for his costs m respect of the afore- 
said abuse, which fine and costs are* now ad- 
judged and imposed upon him by this Court 
for the abuse aforesaid,” Milurard v. Wclden , 
(1556) Reg Lib. 8 Eliz B fo 678; Toth 
101. (Oswald, Contempt of Court, 3rd Ed , 

p. 61) 

We have no reason for doubting the authen 
ticity of this leporfc, but will anv English or 
Indian Judge to-day have the courage to follow 
it? 


CRIMINAL JURISDICTION' OVER EURO- 
PEAN BRITISH SUBJECTS. % 
(Continued from p. clxxix). 

In the Courts op Provincial Magistrates. 

(3) In trials of summons and warrant cases 
trefoil a District Magistrate an European British 
s^bj&Ct can now claim a jury trial, under s. 1 5 L 
(I), even if the offence is ordinarily triable with as - 
mean, though a first class Magistrate trying such 
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subject has to follow the ordinary procedure 
under Chs. XX, XXI and XXII as irr tue case of 
Indians [Above right of trial by jury rescinded]. 
New procedure substituted by Ch. XXXIII, in the 
case of offences punishable with imprisonment 
and tried outside Presidency towns, where racial 
issues arise, i (a) where the European British 
subject is Complainant or accused, and vice versa : 
(b) where both are so Connected with the case 
as to require the adoption of th* same procedure : 
see the new *?. 443 (/). On a claim by such 
alleged subject, the Magistrate, who mqy be an 
Indian , will have to decide it [s 443 //}]. If he 
rejects the claim, an appeal lie3 to the*Sessions 
Judge, who may cd$o be an Indian and who.se 
order is final. If the claim is allowed, the 
Euiopean British subject will he tned, under the 
new. s. 445 (/), by admixed Bench (one such, 
subject and the oilier ah Indian) with first class 
powers. * On a difference of opinion the case will 
be sent, .under the new s. 445 ( 2 ), to a Sessions 
Judge wfio t may be an Indian . In warrant cases 
such subject is to t be committed, under the new 
s. 446 (J?», to the (Joint of Sessions ( which may 
consist of Indians \ even if the offence is not 
exclusively triable by it. The* case will be tried 
under the ordinary procedure of that Court, and 
must be tried with a jury the majority oE which 
are Europeans o% Americans, jnd, on lequisition, 
by assessors all of whom are so . — S. 446. (2) and 
proviso read ^ith ther^mv^s. 275 and 284 A. 

In cases not falling under Ch. XXXIII the 
procedure is the normal one under Chs. XX, 
XXI,* XXII. Thus summons cases punishable 
with fine only, when the parties are ( i ) all Euro- 
pean British subjects, (ji) such subject and an 
Indian, or (in) the police and such subject will 
be^ tried under Chs. XX, XXIT, and Yhe trial may 
bo held by an Indian District or first-lass Magis- 
trate, and where the offence is punishable with 
fine up to Rs. 50, by an Indian second and third 
class Magistrate under e. 29A. So in warrant 
cases punishable* with imprisonment between (i) 
European British subjects only, or (ii) the police 
and such subject, the latter will be tried under 
CfaP. XXI, XXII, and may be tried by an Indian 
District and firsbclass Magistrate, who will be 
competent to punish him to the same extent as an 
Indian accused under the new s. 34*A(6). No 
doubt an European British subject may claim, 
under Ch. XLIVA, s 528 A, to be dealt with as 
such, but the only benefit he derives therefrom, in 
Magisterial trials, is exemption from whipping. 
In this class of cases, which constitues the general 
clah of cases that go to* the Criminal Courts, 
the European British subject «has lost the right 
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oE trial by jury before a District Magistrate, and 
the benefit of a limited sentence in all cases * 
he is now cm the same footing as an Indian 
accused. In short he has surrendered all his rights 
with the Ulus tor?/* exception of non~liahili*y to a 
sentence of whipping . 

(4) The present limit of punishment award- 
able by a District Magistrate is 6 months’ im- 
prisonment, a fine of Rs 2,000 or both, and by a 
first class Magi^rnte (competent to try him), 
imprisonment for 3 months, fine of 4}s 1,000 or 
both. .[Under the new s 3tA {/>) an Indian Dis- 
trict or Hrst.class Magistrate can sentence him, 
precisely as m the case of an Indian accused, to 
2 years a line of Rs. 1,000, or both] 

Appeal^ — ( 1) Such subject has now an op- 
tional light of appeal to the High Court on con- 
viction by an Assistant S^gsicms Judge, a Di<tiict 
and a first class Magistrate : — 8 408, prov. (a) 

[ Right taken away. An appeal will lie to the 
* loin t of Session (and may l>e heard by an 
Indian Sessions Judge' on convictien by an 
Assistant Sessions Judge ujio ma •/ he an Indian* 
(ss. 408, 409) and by a mixed Bench in summons 
cases . — [S. 445 though an appeal from a 
Session* Judge m such cases will go to the High 
Houit : — S 415 (Ju An appeal on conviction by 
a second or third clas* Magistrate who mag he'an 
Jnd an) will lie tc*a District Magistrate (s. 407) 
who mayalso he an Inityan], ^ 

(2) Such subject h»s optional light of 
appeal to the High Court in petty«cases and cases 
tiied summarily (s 416) [Right taken away] 

(d) Though an appeal will be given, on* con- 
viction in a High Court to a SpeciaHBench, an 
appeal will be allowed to (jrovernment in the case 
of an acquittal, yi cases involving racial question 
(s. 449b " • 

Habeas Cpppos — • * 

(1) Right of such^ubje’ct, unlawfully detained 

within the local limits of the Appellate jurisdic- 
tion of a Chartered High Court, Jo be brought up 
before it (s. 456) [Right retained, hut extended 
to Indians under the amended s. 491] * 

(2) Similar right, if so detained oufSide 9uch 

limits, e.g in Native States [Retained under 
the new s. 491 A]. • 

E. H. Monnief. 

(Concluded.) 


weekIy notes. tlxiiiii 

(Eorrtsponbtntt. 

CASTE H't STEM AND RACIAL 
ANTAGONISM. 

To 

•Tjie Editor, * "Cucm \ Wbkkia Notes ” 
Sir, 

Pnder the above heading sou were pleased 
to make elaborate obsn vat ions m your issue of 
the 2011^ ultimo Would you permit ine ti? 
point out that the whole view of the caste 
wv stein as it prevails m India has not been pre- 
sented It is not a fact that m all. “the 
plenum* temples and place's ol worship on this 
sid(* of India,” Hindus ot all castes aie freely 
admitted Lor instance, at Pun the so-called 
untom habh's are not allowed to enter the 
temple, but have to conic awav aitcr^nuiking 
obeisance to the ‘ Patitodbai dagannath ” at 
the entianee of the slmne. No doubt in oAe 
lesficit caste* was vocational, the arrangement 
might also have been simitar \\ Hut the sani- 
tary aspect of the system decs not explain whv 
the nading and cultivating castes are looked 
upon with distavom and hutted by the high 
castes <jj Bengal So vou will allow me to 
point out that caste piejuchees and caste hatred 
owe then oiigin to want of dignity of labour. 

All manual works requisite for the lip-keep 
ol society must to dignihed before we mav hope 
foi disappear a nee ol hnt rod towards the so- 
called low ci castes of Hindus 

I have the honour to be, 
Sir, 

, Your most obedient servant, 

( Jot'R Mohcn Roy. 

Howi ah, 

Bar Library, 

5th September 1923 


Hcbulaa. 

The Indian Evidence Act. By Tarapada 
Bancrjre , B L Fifth Edition by A. C. Ghose, 
M A B L M 0 Sarhar d Sons , 90/2A , 

Harrison Ryad, Calcutta, 1923. Price Rs, 9. 

This is a carefully prepared and revised edi~ 
iton of a work of established reputation. The 
comm&itanes on the sections have, so far as 
wo have been able to test, been brought up-to- 
date and in parts re-wntten The introduction 
and the appendices have been retained. With 
its improved get up, the popularity of this 1 
handy and at the same time exhaustive com- 
mentary on the Indian Evidence Act with the 
members of the profession is assured. The 
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book is moderately priced for its bulk and con- 
tents. 


The Indian Evidence Act. By Surendra 
Kumar Bay, B.L, Fine Art Press f 41-/ 1, 
Grey Street , Calcutta t 1928. Us. 8-4. 

Tins is a reprint of the Act with brief case 
notes which without pretending to be exhaus- 
tive attempt to give within a short compass the 
leading ideas underlying the sections of the 
Act as elucidated by judicial decisions It 
should prove useful to students, and practi- 
tioners should find it more useful than the bare 
Act. 


(’ode of Criminal Procedure, Act V of 
ISOS', at> amended to 1st September 19*23, indi- 
cating alterations (Weekly Notes Edition). 
By E H . Mounter and J. Chaudhuri , Barns - 
ters-at-Law ' Weekly Notes Office , 3, Hastings 
Street , Calcutta.. Price Bs . 3. 

Mi ferial and fav-reachmg alterations have 
been made m the Code of 1898 bv five enact- 
ments all passed m 1923 The Leigsiature 
might have, hut has not, passed a consolidat- 
ing Art embodying all these amendments, 
which task has thus been left to individual 
initiative and enterprise. The distinguishing 
feature of the piesent edition 1 is that it not 
merely consolidates the amendments but bv 
manipulating the printing and by means ol 
toot -notes, enables one to have the text both 
before and after amendment for ready com- 
parison. This will undoubtedly lacifttafe the 
handling and the correct application of the 
amended Code during the transitional period 
which must pass before the full effect of the 
changes made is generally realised 


Stotts of (tote*. 

CALCUTTA HIGH COURT. 

Reettnt dtoisicraanot y«t report** 

'The Important ouw to be fully repotted herotfter.) ^ 

Testamentary and ^testate Jurisdiction. 
Before Mr Justice Greaves In the' 
coons of ARDESHIR CURSETJEE 
MAJAI. The 28th August 1923. * 

Will m the handwriting of the'testator — No 
signature — Name in the usual exordium— Suc- 
cession Act f sec . 50. . 

deceased, a Parsee, died leaving a Will, 
written m his own handwriting. There was 


no signature appended to it except his name 
appearing at the beginning as the usual exor- 
dium *‘l Ardeshir Cursetjee Majai, etc., etc.,j 
do make my last Will." There was evidence 
that the testator contemplated the name at the 
beginning as his signature with the design of 
authenticating the instrument. 

An application was made on behalf of the 
two executors named in the Will for the ad- 
mission of the Will to probate, 

Mr. S C. Bose for the Petitioners.— The 
name occurring m the exordium “1 Ardeshn 
Cursetjee Majai, etc is sufficient sagnatuie 
foi authenticating f the Will. The testator in- 
t muled this to bo hte signature and the Will was 
m his handwriting. * 

In England before 1838, this was sufficient 
sigrlature under thfc Statute of Frauds (29 Car 
2, C. 3L Refers to Jarman on Wills, 4th Ed , 
page 79; Williams on Executors, 11th Ed., 
page 50/ 

Cites Coles v. Trccothic , 9 Yes Jr 234 at 
Tpp 248-49. • 

There is no reported authority on this point, 
in India. 

8ec 50 of the Indian Succession Act requires 
only that the testator shall sign and does not 
say anything about the position of the sig- 
nature. * * 

Sec 5 of tlf.e Statute oft, Frauds requited sum- 
laily that the instrument should be signed 
by the party devising 

The law m England was, however, changed 
after* 1838 by St I, Viet, c 26 and the provi- 
sion in kec 9 of the enactment requires 

that the signature must appear at the foot or 
end of the Will. < , • 

‘Cites Amarcndra v liashinath , 27 Cal. 169, 
an anthefrity for the proposition that the posi- 
tion of the signature is immaterial for the pur- 
poses of the Will under Indian Law, 
HeM~*That tljere was sufficient signature 

and the Will should be admitted to probate. 

Messrh C Gupta & Co, , Solicitors for the 
Petitioners 
M. N. G. 
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Calcutta High Cfourfc. 


clsXKVli 


(Civil Rkvibional.) 
ulftMia* Maulvi Abdul R ihamau hond— Material alteration 
Whtther Plaintiff can succeed on the basis the original* con- • 
'(deration— & iU of the Indian EndemShAct clKivlii 

ntrortfb (S«« index.) • 


ORIGINAL SIDE 

• 

The High Court, Original ijide, will be closed 
ui the Annual Vacation (including Jamna 
kshtonn, Mahal ay ft, Durga and Lakshim I'ujas, 
< ’ateha-i)oa/-l>ahoin? Kali Fuia and Bhrati idwi 
jva) on and from Finlay, the .list August, to 
jatundaN, the l<Jth November 1923, both davs in- 
■luBive/and will resume its sitting, s on Monday, 
he 12th November 4923 • _ . „ . 

The offices of the Court, Original Side, will be 
dosed for geneial busiqps&*fl*r the Animal Vaea- 
,ion on and from Friday, the 14th September, to 
rhuisday, the bth November 192*1 * both days in- 
clusive «, 

One Judge will remain in town for urgent tmsi- 
less and arrangements will be made for Ahe atten- 
lance of such supmoi a^d subordinate officers as 
nay be required foi the disposal of urgent busi- 

lf The first motion-day after the holidays will h IW 
Wednesday, the 1 1th November 1923 

» By Order, 

S C Mura, 

• . Offq Rstfirtrar. 

High Coubt, .0 9' 

!7te llth Auqutt 198 S. • 


APPELLATE SID& 

gX£1il5S. u- August, to B.tutd«, 

saar stf&Mtc, 

Gtazetted (Executive) holidays, vn - 




(la/ottnl holidays on jui'ount Nuuditv to Thursday, the 14th 
ot Dmga and Lakshmi to J36lh October 1923 
Pujas and tateha Doax* 

dahtfhi 

OazeUad holiii iys on acuMtiit WnlnoMlrvy and Thursday, 
ot Kali Puji tho 7th and 8th November 

1823 

Court holidd> on n<M.i>unt ot Balurda}, < lie 10th November 
Bhiatriditm J92d. m • 

Notice as to the da\s on which the Vacation 
Beiicli will fc,it for the hearing of motions and castes 
m which Vakils are engiaged, and as to the distri' 
but ion of business, will be gnen fiom time to 
•time 

• The Ojhce of the Appellate •Hide, will bo closed 
foi the Vacation fiom Tuesday, the 9th October, 
to Satuiday, the 10th November 1923, both days 
inolusrv e 

Such Bench rieiks, Editors, Translators, As- 
sistants and Typists as may be lequired will at- 
tend throughout the Vacation, except oil the 
Court * h .sanctioned holidays and the (Gazetted 
holidays above specified 

N O A Edulbv, 

Jteqthtrar 

Thet*th Uuiust, 3923 


“ Undue* Preference M to passengers in Rail- 
ways. 

All Justice Sulnawardy, m his judgment m 
tho i ail wav ease to which we have already 
refen ed, while giving effect to the Railway 
Company’s contention that they have the 
powei to reserve compartments for Europeans, 
makes it clear that the exercise of such power 
13 subject to the proviso that it must not 
amount to an ‘‘undue and unreasonable pre- 
ference'’ within the meaning of sec. 42 ( 2 ) of 
the Railways Act.- In h^s view, reservation 
for a particular class .of passengers is a prefer 
fence and may be considered undue and un- 
reasonable in certain circumstances, as, for 
example, where a passenger belonging to an- 
other class cannot secure a seat m any other 
compartment The onus of proving the undue 1 
and unreasonable character of the prefer- 
ence m a particular case, he places on 
the passenger and here we are unable to agree 
with him. .Having regard to the fact that the 
Railway Company are much better acquainted 

m . , 
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with the condition of the passenger traffic in 
the train than a passenger, the onua 
should be placed on them to prove that 
reservation by them of a compartment 
for a particular class was proper and not un- 
reasonable. Further, it is the Railway CcSn- 
pany who are seeking to exercise the extraordi- 
nary power of excluding the public from occu- 
pying seats in a particular compartment — a 
power which has not been gWen to^them ex- 
pressly by any of the provisions of the Rail- 
ways Act — and they should be called upon* to 
produce evidence for the purpose of showing 
that they have not exercised their power «m an 
undue and unreasonable manner to the detri- 
ment of the travelling public* 

T t he- \llahabad High Court took an extreme 
\ lew of the powers of Railway Administrations 
to reserve compartments for a particular class 
ol passengers. In the case of Emperor v. 
Bri]basilal (T. L. R. 42 Allahabad, p 327), the 
learned Judges held that sec. 109 of the Rail- 
ways Act was wide enough to authorise Rail- 
way Administrations to reserve accommodation 
for a particular class of passengers by the name 
of that class. As regards *the question of 
“undue and unreasonable preference/ 1 Walsh, 

J . , observed as follows — ‘ ‘ It is faintly suggest- 
ed'and appears to have been .argued before the 
Magistrate that in any case a reservation is a 
preference forbidden by secs. 42 and 43 of the 
Act In our view, this contention is hardly 
worthv of notioe The sections referred to 
belong to a chapter of the Act which deals with 
goods traffic and rates charged upon traders 
and a special tribunal is appointed for the deci- 
sion of questions thereunder. None of the 
ordinary criminal or civil courts have jurisdic- 
tion to deal 'with questions oi preference under 
that portion of the Act.’* The logical conse- 
quence of the position assumed here by the 
learned Judge is tba4; the Railway Companies 
can make whatever arrangements they like for 
accommodating passengers and that no Court 
has jurisdiction to decide any t questiqp of 
‘‘undue and unreasqfcable preference” with 
regard to such arrangements. t 

This extreme view of the power of Railway 
Companies to reserve compartments did not 
commend itself to the Bombay High Court 
* where the question came up for consideration 
in the case of Emperor v, fiarayan Krishna 
Gopte (I. L R. 47 Bombay, p. 465)* In that 
case • Jdartin / and Crump, JJ*, held that the 


Railway Company has a general power of re* 
serving accommodation for the use of passer 
gers, under which individual seats or compar 
ments might be reserved for actual or for pros* 
pectivp passenger, but that such power must 
not be exercised So as to give undue preference 
or to cause undue prejudice to anv particular 
passenger traffic, whether individual or collec- 
tive, the question whether an undue preference 
has been given or an undue "prejudice caused, 
being a question of fact in each case. Shah, 
Acting C J., dissenting from the decision of the 
learned Judges, held m this case rtha| the re- 
servation for Europeans did amount to an un- 
due preference and observed as follows m the 
course of his judgment — 

“ What appears to Hie to be a probable result of this man* 
ner of reserving accommodation for one class of passengers 
is that a passenger outside that class would be unable to 
travel by a particular train for want of room on account of 
overcrowding whereas there would be room in the tram for 
a person < f that class who may not have expressed any 
desire to travel and who may not travel at all by that tiain 
That is a result which according to the evidonce is not 
‘uncommon. When a compartment is icBerved in pursuance 
of general instructions, leading to such results, it cannot be 
said to be legally reserved, so as to constitute an entry 
therein an offence punishable under sec, 109 The accident 
that a particular train was not crowded and that there was 
room for the accused on that particular occasion elsewhere 
in bhe tram does not seem to me to afford any answer to 
the real question in the case. If the evidence in this case 
is accepted, as it baa been accepted, it showB that the 
exercise of this power involves Hie result that some passen- 
gers outside the class Cf pasiengers for whom the com- 
partment is reserved would be left over without any accom- 
modation in the ti^in, whereas a passenger of that particulai 
class at that station or any of the following stations would 
get accommodation, and if there be no such passenger the 
•orapartraen* would remain unoccupied ” 


This short review of the decisions shows how 
the law, has been differently interpreted b' 
different Judges, rendering an amendmen 
absolutely necessary.* In our opinion, ■ 
is high „time for the Legislative ABsemb' 
to intervene and to declare ,the law 
no uncertain terms,, so that the Eailws 
Companies may know the limitations 
their power to reserve compartments and tl 
public may knew what rights they posse 
while travelling on railways. In the deba 
which took place on Mr. Hassanalty’s moth 
on this subject in ’the Legislative Assembl 
Hon'ble Mr. Innes appealed to' the membe 
“not to make too much of the question but 
let time correct it.” Wo are bound to«a 
that “ time -will' not correct it,” unless t 
Railway Companies Sire prepared to a 
reasbnably. In view of the ttrong feeling « 
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tertained by Indians on the question, the pro- 
per C0tu9e *for the Railway authorities is not 
to overstrafh their powers under the Railways 
Act,, whatever they may be, but to take the 
middle course, as we suggested in our last 
issue, viz., to reserve compartments for Euro- 
peans, but not to interfere with any one who 
chooses to travel m the compartment and cer- 
tainly not to prosecute people who insist on 
travelling in the compartment. If, however, 
they are not prepared to adopt tius course, the 
Legislative Assembly should consider the ques- 
i ion o{ amending the existing law so as to bring 
it into line with the demands of public opinion. 


• JUbutos, 

Indian Contrvct Ajg • By Faiz'B. Tyabji, 
M A Student's Edition by S, R% Donqer - 
hmj, B 1., LL B. Thacker , Spink d Co., 
('alcutta and Simla t 1923. Price B %. 9 . 

Mr Tyabji’s Commentary on the Indian 
Contract Act has been abridged and adapted 
tm the use of students in the present 
k Student’s Edition ” by Mr, Dongerkery. 
The task lias been ably and judiciously per- 
fozrned by the Editor. ' The get-up of theHbook 
is commendable^ but the p^ce, which is not 
incommensurate vt ith the gefc-up, seems just 
too high for studenf§. • 


b The Election Rules Containing the Ben- 
gal Electoral Rules, the Bengal Eiqptoral Regu- 
lations and the Indian Elections Offences and 
, Inquiry Act with explanatory notes and com- 
i; inentanes.* Second Edition ' By Rishi^dra 
Nath Sarkar y M.A., B.L . , M*L.C. and 
Sudhansu Sekhar Mukherjee t B.L A. K. Sar- 
kar, 7, Old Post bf}ic$ Street , Calcutta , 1923. 

The appearahee at* this juncture ot a second 
pdition of 'this liandy manual- on the election 
ocedure of Bengal is very opportune. All 
nendments to the Rules and Regulations 
ie up to date have been incorporated, and 
commeptary revised sfhd brought up to^ 
te. ft should prove useful to candidates for 
|ection as members of the Bengal Legislative 
tiunci] and their supporters and to voters and 
aejrs interested in the coming election gene- 
jslly. As a book’ of ready reference it has 
dready proved* its value to members of the 
ouneil and the careful revision to which i| has 
sen subjected in tfie present edition w#ll un- 
popbiedly #dd1o its usefulness* 


Concessions and Evidence of Accomplices, 
By Rai Ptasanji® N dr ay an Chaudkun Rdhadur, 
B.L, , Government Pleader , Palma * Third Edi- 
tion. M. C, Sarkar <f Sam, Law Publishers 
jind Book-sellers , Calcutta , 1923, Price R$. 

His position us Government Pleader provide 
ed the author with unequalled opportunities to 
observe the working in practice of the provi- 
sions m the Criminal Procedure Code relating 
to thq/takuig and recording of confessions as 
well by police officers as by Magistrates and* 
Judges, and the utilisation or otherwise of 
accomplices’ evidence by both (‘lasses of public 
sen ants, and he has made the fullest use of bis 
expcuence and the knowledge and insight 
gathered by the practical handling of these 
materials for trial m criminal casetu Add to 
this^a thorough knowledge of the law ifl prin- 
ciple* us well as in detail and a complete 
mastery of the case-law, both English and In- 
dian, which make themselves evident at every 
page of the treatise The hook has natmally 
grown in bulk with successive increases in its 
scope, the present edition covering over 700 
pages Much the greater part of the work had 
been printed by the time the recent amend- 
ments of the Criminal Proceduie Cede obtained 
the assent of the Governor-General. These 
amendments have since been mcoiporatei In 
view of the bulk of the book and the variety of 
its contents, the elaborate subject index fur- 
nishes the necessary key to enable the volume, 
to be used as a book of readv reference 

The* Law of Ben ami. By Radharomon 
Mookcrjce , B.L. , t Second Edition t Calcutta, 

R. Cambray d Co , Law Book-sellers and Pub- 
lishers 10, Hastings Street , Calcutta , 1923. 
Price Rs . 6. 

The author laid the profession under a. deep 
debt of gratitude by presenting it with per- 
haps the most systematic and exhaustive 
treatise on a branch of Indian law which owing' 
to its importance specially called for indepet*- , 
dent treatment. Thoroughly revised and 
brought xrp to date, th^present edition will un- 
doubtedly m&intam 'the place its predecessor 
effectively secured in the estimation of judicial , 
officers and legal practitioners . ' 

« — I...., — 

The Indian Arbitration Act (IX of 1899). 
By Gopaldas Jhamatmal Advani. Karachi. 
Bharat Electric Printing Works, 1928. 

We welcome this ably executed commentary 
on an Act of daily use and application in the 
principal -centres of commerce in India, Mid 
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k qniu in ihingstbat it should 

^ilfrkn JB^ftcliL dlh$fe*s fram^l by the High 
Vnvto md f tb« Chaiftt>er& of Commerce and the 
Hied provisions of the Civil Procedure Code 
ad ’the English Arbitration Act and the rele- 
ant provision^ of |he Stamp Act are given in 
ppendices. *It may well claim to be a handy 
»cf fairly complete hand-book upon the Act 
Kd is bound to be appreciated an such. 

Thk Law ok Compromise in British India. 
iy Rantldl Sriuastata , B. L, Pleader Harriot, 
htdh. Job Press, Pawn pore , 7.9£‘j 
r Tkis is a digest of the law of coiupionuse 
bunged under suitable heads and would have 
men more 'useful if it had been bettei got up 
The hook^hould ha\e been divided into diap- 
ers and chapter headings gi\en on the •tops 
if the pages. The very gieat pains winch the 
buthot has evidently taken over his work will 
cceive better appreciation if these delects of 
nochameal execution are removed 

i 

ilottfl of €aecfi. 

CALCUTTA HIGH COURT. 

Recent decisions not yet reported 
^(The Important oaaea to ba fully reported hereafter.) $ 

Civil Revision \l Ji Rihiwfiox Before 
NiswnouLf) and Rankin, JJ Civil Revi- 
sion No 56 of 1923. 1)U LA MIA, Peti- 
tioner v. MAUL VI ABDUL RAH AM AN 
and another, Opposite Party Heard on 
21st May 1923 and judgment on 31 si May 
1923. 

Bond — Altering a document — Material alter- 
ation — Effect of — Whether Plaintiff can sue - 
reed on the basis of the original consideration — 
Sec. 91 of the Indian Evidence Act. 

The Petitioner in this ease was the Defend- 
ant in a Small Cause Court suit m which the 
Plaintiff based his claim on a simple bond pur- 
porte0 to have been executed by the Defend- 
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ant Petitioner in favour of one M&flzulia, a 
benamdar of the PJ^intiff. In ordesr to prevent 
the bar ot limitation the Plaintiff further relied 
on a payment of interest entered by the Dot 
fendant on the back of the bond. The defenqi 
inter aLia was that the original bond was lor 
Rs 15 and not for Es. 25 as alleged and that 
the document had been materially altered by the 
Plaintiff. * 

The Small C-tfiLe Court Judge- found that the 
bond was alieied as alleged by the Defendant 
but decreed the suit reducing 0 the claim to 
Rs 15 

ft* was aigucd on* behalf ot the Petitioner 
that the matenul altftation would vitiate the 
whole bond and that no suit could bo founded 
on it t The alteration of the bond had destroy - 
id the eudence of his debt and as the hums 
ot tile alleged contract had been reduced to the 
toim of a document no othei eudence except 
the document itself would bo admissible 
Reliance was placed on 1 L R 33 Cal 812, 
(lour ('luiudra Das v P/osanVa Knmur Chan- 
dra , and sec 91 of the Indian Evidence Act. 
It was tmtliei argued that as nh reference could 
he made to the altered bond the endorsement 
on the back of the bond w T ould he of no avail 
to sa^e limitation, ^ 

The Opposite Party mainly relied on* 5 C 
\V N 56 and yontencV<I tlyit theie was no bar 
to Plaintiff’s falling back upon 1 the original 
(<om>idciation and establishing it by oial eu- 
dence c 

Held— Tlvrt, even apart fioin the question of 
merger, sec D1 oi the Evidence Act would not 
permit this course, unless a separate agreement 
\\as % proved, independent of the contract "in 
writing . c The Rule was made absolute 
Babu Radhabmode Pal (with Babu Hem 
Kumar Bose) for the Petitioner 
Babu Radhika „Ranjan Guhfl for the Oppo- 
site Party L 

S, C. C. Rule made absolute . 
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